
hlr. .Innatha11 Cr .  Kat/ 
Sccretar) 
Securities and Exclianye C'om~nissicm 
450 Fifth Street, NW 
Washington, I)(' 205-19-0(3YJ 

Re: File Number S7-37-04 

Dear Mr. Kat;l: 

As a small company that has reccivcd tinnncing from a bucinesa development company 
("BDC"), n.e oppose the Conimission's proposctl sulcs rclat~ng to the definition of "elig~hle 
portfolio company." Whilc thc rules go\crning c l ~ g ~ b l e  postfillio company investments nccd 
~imdrr~ii/aticm.the C'om~ii~ssion'spsoposal take\ a n  arbitrarily restnctivc. rather than an 
expansive, approach. 

We recei~:eclBDC financing at a critical time in thc dewlop~ncnt of our company, as 
other sources of public funding were not available. .As a result of thc success of such financing, 
~5.c recognize the important role of BDCs in helping small, dcvelopin~ businesses to access 
capital. 

The Commission's proposal is tlaued for the follo\ving reasons: 

. .

Excliange L I S ~ I I I ~  Q j i t a I  Issi~es. I'hc proposal's reliance onDoes Xvt Solvc Acgcs~_To 
t radi i i~ platforni to cletemine it' an issuer is a n  eligible port1i)lio company is not relcvant to 
wlicther an issuer has 171-ohlems accessing capital. Instead. information such as market 
capitalization, tlic quality of  a company's halancc shcet and the numbcr of rescasch analysts 
following the issuc is f i r  11io1.e indicative of  a coriipany's ability to acccss capital than whctlier a 
company's stock is listed on the NASDAQ 01. tra(lcd on an Exchange. Unless a company is 
"weil followed" and has certain I c \d s  ot '  analyst c o ~ c r ~ ~ g c .  ~nstitutinnal ownessh~p. and t r a d i ~ ~ g  
volu~nc,most sourccs of public debt and equity capital arc not available. 

\lie cncourage the Cc~miiiission to p - n p w  a maskct capitalization standard. There are 
many other ~.egulatory illstances i n  which the Coniniission uses market capitalization standards. 
A market capitnlization stanclartl i s  easy to deterniinc and can pro\.idc a loijcal threshold for 
nieasuring whether companies may hicc capital acccss proble~ns. 

Rcgulatinz BRDs Into Riskier In\.estments Will Adversely AtT~gtBDC' Shareholders. 
T'hc proposed rule will not protect HLX' shasehoIders who asc thc ultimate source of capital to 
businesses such as ours. Ilndes the  C'ommissim'\ proposal. thc only small., public companies 
that con qualify are those in  scverc tinancial d~stress. The C'orii~nission proposes that a company 
listed on an Exchange o r  the NASDAQ can only be cligihle if the company has received ~mtice 
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that it  does not meet tliat market's listing standards, and does not meet tlie initial listing standards 
for any other Exchange or tlie NASDAQ. Beyond the difticulty i l l  determining whether a 
company meets the listing standards o f l y  othcr Euchanse, the proposal w d d  actually have the 
reverse impact of increasing thc risk to UDC' sharcholdcrs. since the proposal encourages 
investment in financially distr-essed companies. Such a 1nob.e ~ ' o u l drequire a change of BDC 
expertise, and w ~ u l dnot set-ve thc intcrcsts ol'sharelioltlcrs of'BIX's or portfolio companies, 

If BDC's Arc Focused On DIP Financinc A\.ailable_Cn~italWill Decrease. The j?roposed 
rule attempts to transtimn E31X's into dchtor-in-possession ("DIP") tinanciers. Only those public 
companies which do not meet the listing stantlards o f  an Exchange or NASDAQ could be 
classified as an eligible portfolio company. 'These types of companies are oftcn in such financial 
distress tliat they arc candidates for DIP tinnncing. If RDC's are perceived as distressed 
investors, the potential cxists for non-distressed . hut smallt'r, companics seeking BDC assistance 
to vien a BDC as an unattracti\.e tianancing nltcrnativc. 

Availability Of Capital From BDC Should Be-.Expanded. BDCs offer an important 
mechanism for compa~licsto access public capital that would not otherwise be available. They 
are sub-ject to rigorous disclnsurc rules 01' public operating companies, such as tlie requirements 
under the Sahanes-Oxley Act of 2002, that scrvc t o  PI-otect investors and the companies in 
which they invest. BDCs provide tinancing on more fiivorable terms and ~vith greater 
transparency than those oftcn offered by venture capital, hedge fund and private in\gestmcnts in 
public ccluity (PIPES). For example. PIPE deals eventually dri\,c down a company's share price 
because they tlood the markct uitli shares at a Inter date. Such an option is not hcneficial to the 
issuing company or its shareholders as i t  may t i w c  tht. sliiu-conmt.~+sto sell at a very low price. 
The existence of these deals indicates that therc arc a number ot's~iiall,public companies that are 
having trouble accessing tlic capital ~narkcts. Ry changing tlie proposed rule and expanding the 
number of pihlic companic.; cligihlc for HD(' tinancing. the Commission could allow BDC's to 
provide a much needed S O L I ~ C Cof linancing fiw sliiall, developing, public companies. As dl-atied. 
the proposed ~ v l cwill likel), tbrcc more pri\.atc and publicl~p-tradedcompanies that need growtli 
capital to rely on unregulated private funding sources instead of accessing capital from regulated 
sources. such as BDCs. 

The Proposgl Rule Is Contrary To Thc Legislative Intent Of The 1980 Act. The original 
iegialati\.c history oE the i 9 H O  Act intended fi,r certain publ~cco~npaniesto the eiigihle RDC 
inbestments: As stated in thc legislative history. 

"The pool of such cligible portfolio colnpanies under the Bill is very 
broad.. .It is cstimateci thcrc arc about 12,0(JO publicly held operating 
companies: the definition of 'eligible portfolio companies' would include 
about t1\-i)-tliirc1~.or 8.000. of tliosc companies. plus all privately-held 
companies. In addition. thc Comn~issionis given rulemaking authority to 
expand the class of eligiblc portii~liocomlmlies.. . .. 

The proposed rule is contrary to the or i~ ina lpurpose ot'the Act and u.ill significantly rcstrlct the 
number of ellgiblc ~~or t fo l iocompallics. 



We urge that the Commission change its proposal to address the shortcomings identified 
above and reject thc proposal's reliance on trading platfonn to tletei~nine whether or not an 
issuer is an eligible portfolio coinpany. '4 sensible alternative would he to incorporate provisions 
similar to those in  the unani~tlously-l~asse<lHouse bill, H R  3170, which uses a market 
capitalization standard ti\r deteiminatinn of whcthcr an issucr ii~ccts criteria for eligibility. The 
legislation uses a markct capitalization threshold of 5 2 0  million to ensure that small, 
developing. publicly-traded conipn~lies arc cligiblc till. R D C  irl\xWmmt. 

Thank you for ynui- consideration of our commcnts and recommendations. 

Sincerely, 


