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UNITED STATES DISTRICT COURT
| N'ORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

 Civil Action No.

| ).
SECURII]ES AND EXCHANGE CON[MISSION, )
)
Plalntlff, ) PLA]NTIFF SECURITIES AND
VS, - ). EXCHANGE COMMISSION’ S
) COMPLAINT FOR
JEREMY R. LENT JOHN V. HASHI\JAN ) PERMANENT INJUNCTION
YINZI CAIL DOUGLAS. WACHTEL and ) AND OTHER LEGAL AND
BRUCE RIGIONE ) EQUITABLE RELIEF '
- ) |
Defendants, ) DEMAND FOR JURY.TRIAL
THE LENT FAMILY TRUST, )
Relief Deferidant. )
- )

Plamtlff United States Secuntles and Exchange Comm1s510n ("Commission™) alleges against . S

_ .defendants JeremyR. Lent("Lent") .Toth Hashman("Hashman") Yinzi Cai ("Cal") Douglas Wachtel o |
26

("Wachtel”) and Bruce Rigione ("R.lglone") (collectlvely, “Defendants")
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N process internet apphcatlon_s_ for its credit cards m amatter of seconds. But from at leas_t Novemb_er 2000 o

'SUMMARY OF THE, ACTION

' l . Thrs lawsurt involves materially false statements and 1nsrder tradmg by senlor executlves :

of NextCard Ing. ("NextCard") a publicly traded company. that issued credrt cards through its banklng ‘

sub31dlary, NextBank NA. ("NextBank") During the dot-com boom NextCard establrshed a major

| presence on the 1nternet by placrng ads on numerous. webs1tes ‘Those ads touted NextCard's a‘olhty to

- || through Oct_ob_er 2001,_D'efendantsknet&thatNextCard‘s credit card lo_sses__'anddelinquencies.werehigher _
| than anticipated.‘ Instead ofrevealjng.l\lext-Card's_ credit_cardlo_sses_toinVestors; Defendantsnladeaseries
9 'of undisclosed afteerhe qu'arter accounting adjustm'entszon NextCard?s books to lower artiﬁcially th.e ) |
,reported level of delinquent loans and bad loan write- offs and to depnve investors. of the ab111ty to
11 i analyze NextCard’s quarter—by—quarter performance ina meamngful fashron Defendants: therefore had '
NextCard make matenal mlsstatements and ormssrons 1n its earmngs releases and perlodlc reports for .

,_the 2000 fiscal year and for the first and second quarters of the 2001 ﬁscal year

2. Defendants adjustments - whlch Hashman descnbed in handwrrtten notes as bemg

-‘ _ "accountlng gnnm1ckry" fell into three general categorres First, NextCard took millions of dollars of |

1€ senously dehnquent loans. that should have been written down as. credlt losses" and reclass1ﬁed them

qir aﬂer the end of the quarter into.a category called Moans held for sale.” By domg S0, NextCard materlally _

: understated its expenses and reserves. for bad loans on 1ts ﬁnancral statements Second NextCard took' ‘

Y mrlhons of dollars of other delinquent loans that should have been ertten down as be}ng credrt losses a

20

' 2 3 reserves for bad loans n order to keep. the reserve nnlhons of dollars smaller than under the old method_ -

2 4: 1 and to_ reduce the company s expenses on its mcome statement
- .25

2 67_ methodolo gy to mvestors n 1ts earnlngs releases and perrodlc reports for the 2000 ﬁscal year and the ﬁrst

27

L 28 in methodology, Defendants led analysts and mvestors to beheve falsely that NextCard was' meetlng :

22

-;(ahne 1temtrackedby analysts) and msteadwrote them down asbemg "fraudlosses (Whlchwerebuned |
in the "other expenses“ line. 1tem) 1n order to ‘make it appear that NextCard had. feWer losses from’ _

delmquent loans “Third, NextCard substantlally changed its methodology for calculatlng the company's. C

3. NextCard did not dlsclose any. of these reclassrﬂcattons or changes in aecountmg

; .and second quarters of the 2001 fiscal year. By concealmg the accountmg reclassrﬁcatlons and changes :

. Complaint ) ’ S . AN
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* 10 | Family Trust, Hashman, Cai and Wachtel sold NextCard shares at artificially inflated prices. Wachel |
11 |
13 |
14 ,Securltles Act of 1933 ("Securities Act") and Sectlons 21(d) and 21(e) of the Securities Exchange Act
E 15 of 1934 ("_Exchapge Act"). Defendants, cllrecﬂy or indirectly, have. made. use of the means and
' 16 instruﬁxente}ities of iﬁterstat_ej commerce, of the mails, or of ﬂie. fecﬂities.of anational securities exchange,
17 | fion
S ‘»19 §77v(a)] and. Section 27 of the Exchange Act [15.U.S.C. §78aa] because many of the defendants are -,
i 20 Iocated in the ‘Northern Dlstnct of Cahforma and a substantial portlon of the conduct alleged mn thls.
8 21
: 22
a3
i '7__*2'4 Fraticisco County,'Where NextCard is headquartered. .
27,

28

,pfo'j ections and that its delinqueﬁt loans and credit losses were rising only moderately, when in fact they

|| were escalating rapidly.

4, The Office of the Comptroller of the Currency ("'.OCC") regulated NextBank and rej ected

these accounting adjustments during the Summer 0f2001. In October 2001, -the:_OCC_ therefore directed
|| NextBank to'make a number of accounting changes, including the reclassification of previousty reported
ﬁaud losses. as now being credit losses. On October 31, 2001, NextCard issued a press rclease 'statin.g

1 that it was changing its accoﬂnting'for write-offs and that the OCC considered NextBank to be

significantly undereapita]jzed. ‘NextCard's stock 1erice fell 334% that day, and the companir_ went into

] bankruptcy the following year. f'Meanwhile, between February 2001, and August 2001, Lent, the Lent

also sold NextCard shares in December 2000 at artificially mﬂated prlces
| ' JURISDICTION AND VENUE.

_5. The Comxmssmn brlngs thlS action pursuant to Sections 20(d)(1) and 22(a) of the

-in comection with the acts, transactions, practices and courses of business alleged in this Cemplaint. )

6.  Venue in this District is proper pursuant to Section 22(&) of the Securities Act [1 5 U.s.C.

Compl_amt occ_uned w1th1n the Northern District of California.
7. Assignment to the San F_ranciseo. Division is appropriate pursuant to Civil Local Rule - |

3-2(e) because a substantial part of the events that give rise to the Commission's cleii:n occurred in San

| DEFENDANTS
8. Defendant Lent co-founded NextCard in 1996. Beginning in 1996, Lent served as the
president, chicf exeoutive officer and chairman of NextCard. He served as president until March 2000.
Lent ee;ved as eh;i'ef executive ofﬁcer. until August 2000 when he becaﬁae chief stretegy officer. . From

Complaint - C



10 |
11
12
13 [

14 .

415

e
- '_ 18
:i.. . ,--179 i
-, _‘-2 -‘Q | Begmnmg n February 2001 I eremy Lent transferred NextCard shares that were in the ]omt name of
i 24
L 2 5 in Delaware, NextCard had ifs initial public offering in May 1999, and is stock is registered with the
-' 26 Commission pursuant to Section lﬁ(g) of the‘ Exchange Act. During the relevant .tinw pcriod Neﬁt(jard
2 '7 was listed on the NASDAQ Natlonal Market under the symbol "NXCD". Tn March 2002 NextCard‘

28

stock was delisted but still trades on the Pink Sheets

HIE anuary_ 2001, Lent served on NextCard's executive committee. Lent was. chairman on the board of

|| diréctors throughout the relevant time period.

9. - Defendant Hashman bécame NextCard's chief fihancial officer in 1997. Hashman

|l succeeded Lent as NextCard's president in March 2000 and as NextCard's chief executive_‘-ofﬁcer\in

I August 2000.. From January 2001, Hashman served on NextCard's executive_ committee.

10. - Defendant Cai served as NextCard's general manager of the credit card business during

Il 2000, and was appointed president and chief opefating officer effective January 2001. As general -
! man_ager, president and chief operating officer, ‘Cai was responsible for the development and
‘implementation of NextCard's credit and underwriting models used to approve credit card applicants. :

‘From J anuary 2001, Cai served on NextCard;s executive committee.

11.  Defendant Rigione joined NextCard‘s. board of directors in 1998.. From July, 1999 until
Ailgust 2000, Rigione served as NextCa—rd's senior vice president of international development. Rigione '

succeeded Hashman as NextCard's chief financial officer in August 2000. -

12 Defendant Wachtclis acertified public accountant hcensedm Cahforma ‘Wachtelserved. -
|| as NextCard's Controller 'from 1997 until 2003. . As controller, Wachtel was reSponsﬂ)Ie for a_ll aspects

of NextCard‘s accounting department

RELIEF DEFENDANT

13, In Ianuaxy 2000, I erermy. Lent and hlS wife, Molly Lent, estabhshed the Lent Famﬂy

N Trust for thelr beneﬁt Jeremey Lent and Molly‘Lent serve as the trustees for the Lent F amﬂy Trust.

hnnself and hlS wife to the Lent Famﬂy Trust which then sold the shares on the open market

FACTUAL ALLEGATIONS

NextCard's B'usiness

14. .. NextCard was ctedit card issuerlocated in San Ftancisco, California and incorporated

5
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10 card customers, NextCard .supposedly rejected api)licants, with FICO scores below an average of 680..
1
. _'."1'2
3 ,':'.._1-4
: 15 would have allowed securities analysts and investors to evaluste_ NextCard's ability to reject applicants

j - 16 who. were pooi' credit risks and to. collect its Outstanding credit caxd receivables.
18
o :_'1'9 delmquent Toan numbers on the company s books and were worried that the delmquent loans were
: 2 0 growmg faster than ant101pated In Weekly emails to Lent Hashman descnbed NextCard's problems in .
217
24

25

a7

15. = ‘When NextCard went publio in 1999, it was one of the first credit card companies to offer

|| instant approval of credit cards issued by NextB ahk,' its wholly-owned subsidiary. Unlike nearly all other
credit card companies, NextCard did not obtain customers by direct mail soli'citations: to persons of a
1 particular demo gfaphio'or financial profile. Instead, NextCard solicited credit card customers through
’ .‘the exclosive method of ioternet advertising. NextCard purchased advertising space on numerous
|} websites andpartnered mth major 'ﬁltemet componies. such as Amazon.com. Those ads offered internet . |

i wsers the o'pportlmity‘-to ainply, and receive approval for a VISA credit card within seconds. . This

matketing strategy meant, however, that anyone with internet access: could apply for a credit card from

| NextCard eveo ifthe ap-ﬁl_i.cant was having ﬁnaneial-difﬁculty,_ To attempt to exclude undesirable credit

16.  Given NextCard‘s umque and still unproven business model securities analysts were
closely watchmg the "charge-off ratio," "credit losses" and "loan loss reserve" numbers that NextCa;rd
reported onits financial statements." ! ‘Such numbers should be calcuiated ‘using the percentage and dollar-

value of credit car_d accounts that were delinquent or non-performing.. Honestly presented, those numbers |

'.Defendants' Mampulatwn of NextCard's 2000 F iscal Year Results

' _17.. .. During November and December 2000, NextCard's senior managers could follow the -

meetmg analysts expectatlons for the fourth quarter with respect to. charge-offs and delmquencles In

a November 11, 2000 email to Lent, Hashman wrote:
You had asked me about busmess risks that could provide downs1de for

 the stock. . .. First, the six month lag [credit]. loss rate is hovermg around

I 1

.| The "charge-offratio” is the percentage of loan write offs within the portfolio. The "credit losses™
|| number is the amount of delinquient loans that are written off or down as an expense on the ineome
|l statement. The "loan loss reserve” is the reserve on the balance sheet to. offset the amount of

28 ant1c1pated bad loans in the company’s accounts receivable.

Complaint ’ .
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| l-"i'o |
e 11  sold at some pomt mn- the future, usually W1thm srx months) fo reduce NextCard's delinquent loan .
o 12 ; charge-offs On F anuary 2, 2001 Wachtel, the company s controller, sent an ernarl to Hashman Cai and .
| f' _. 13 'ngrone stating that $3 6 mrlhon of dehnquent loans needed to be transferred to. loans held for sale " [t]o o o
e | |
s

| .E 1 6 ‘anet loss that was $1 8 rmlllon hrgher than planned.. Subsequently, onJ anuary 12 2001 Wachtel sent
B 1 7 an e-marl to Hashman Ca1 and nglone with the proposed reclassrﬁcatlon of delmquent and charged-off :
. 18 loans to the "loan held for sale" category that would be: necessary 1f NextCard's Ioss and dehnquency rate
“ : 19 'were to. meet analysts expectatlons Hashman forwarded Wachtel s proposed reclassrﬁcatrons to Lent
: 2 0 .but warned Lent to "look at the numbers before the reclassrﬁcatlon to get a feehng for how the underlymg_ |
2 1 economles are performrng thrs does not look good l |
B '2-',3:'5 the fourth quarter and ﬁscal year ended December 31 ZOOOr , Lent Hashman, ngrone Cai and Wachtel .
a '__ .2 4 part1c1pated in the preparatton and réview, of the Company’s press release Wachtel prepared NextCard' -
25
|

28 per share net loss for the fourth ﬁseal qua.rter, Whrch beat the First Call est:lmate of a $0 38 8 per. share net .. -.

6. 5% before adjustments for fraud etc. We need to adjust the number by
$2 million to: get to the 5.5% level This. Wlll mvolv_e the .sale. of
chargedaO'ff accounts,_ Whreh is not asSur’ed given. thereisnota tr.emendous :

_' demand at this time for charge-off paper..

18, 'On November 25, 2000 Hashman informed. Lent that NextCard' ”{l]oan losses [were] '-
| the big.gest concern for the_.4q,". and that six executlves - rncludmg .Hashrnan, Cai, Wachtel and Rigione | _
t- mould feet every Friday to: address-the; high losses. During— this same 'timeperiod Hashman made -

.handwntten notations regardmg -2/3 more quarters of accountmg glmmlckry "

19.  After NextCard’s ﬁscal year ended on December 31, 2000 Hashman Ca1 R1 glone and.

_ Waehtel-diseussed usrng an accountmg elass1ﬁeat10n called "loans held for saIe" (which are loans tobe -

_getour 6-month lag charge—off rate to.below 5%."

_ 20.;_ On J: anuary 7, 2001 Wachtel mformed top: management that NextCard had expenenced

21 . OnlJanuary 24, 2001 NextCard 1ssued apressrelease ¢ announcmg its ﬁnanmal results for |

{2000 Form 10- Kannualreport mcludmg drafhngtheManagement‘s Dlscusswn andAnalys1s ("N[D&A") .

1-sectlon wh11e Lent Hashman and Rngone 51gr1ed the Forrn 10-K. report

22, NextCard's press release a;nd Form 10 K annual report stated that NextCard had a$0.37.

- .. Complaint - Co . - -
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. 10
' 1 1.'
13 earmngs conference call with analysts to discuss NextCard's results for the fou:rth quarter and. ﬁscal year :7 o

» 14 ended December 31 2000. . Lent, Hashrnan Car and Rrglone used a conference call scnpt that they

" .: 15 : prepared with Wachtel's assistance. Dunng the January 2001 earnings call, Hashman and Lent
C e
17
Cag
. _7:-19 NextCard Shortly after the earmngs release Lent Hashman and Cai adopted and nnplemented written : '
20 |
T
_- _;: , 24 reahz,ed,-however,— that th_lS. ace_enntmg gnmnlck Wcu_ld be 1nsufﬁcrent fohide} 1ts. escalatmg credit _losses._ :
_ 7.‘2.5_; _ ‘ _

26

s

loss. NextCard‘s. books reflected, however, a $0.42 per share net 10ss - which failed to beat estimates -

|| before management's post-quarter accounting adjustments..

23. NextCard also represented in the press release and annual repcrt that its bad loan charge .

off rate (percentage of loans within the portfoho that were Wntten off) for the fourth quarter was 3.10%

_ and that its dehnquent loan r_atlo (percentage of loans in the portfolio that were behrnd in payments), was

_ 3'.92%.’, ‘But the charge-off rate indicated by the company’s books - before delinquent a_nd charged-off

loans were reclassified as being "held for siale"‘ - was, 4,46% and the deiinquency ratio was 4.23%.: The

Il press release and 10-K therefore -concealed that NextCard's delinquent loan and charge offs were ]

materiaily hi gher thantin prior quarters ‘Had Nex’tCard not transferred delinquent and charged~off loans

to loans held for sale, its dehnquency and charge -off rates would have been much hlgher than reported |

and would have mfonned mvestors of the cornpany's true: level of dehnquent loans

| 24.,. On Ianuary 24, 2001 Lent, Hashman, Cai and ngrone and Wachtel partlclpated man - o

affirmatively led analysts to beheve that the Company’s delmqnency and charge-off rates had remained

. stable. ‘

25..  Thedayafter the earning release.a-nd conference call, one analyst firmraised its rating of

plans to se11 a portlon of therr NextCard stock holdmgs
Defendants’ Mampulate NextCard's Results for the First Qz'mrter of Fiscal 2001
S

: 26 After the end of NextCard’s ﬁrst ﬁscal quarter of 2001, Defendants recla351ﬁed more

late-stage delinquent loans from the March 2001 quarter as being "loans held for sale." \Defendants

Oneweek before the end‘. of the March 2001. quarter, Hashman told Lent in an email that the quarter "will

| be close but most recent nurnbers look like we Will make i Hashr‘nan‘wamed however, that -"this is

all subj ect to amyriad of accounting adjustments Loans held for sale loans held for secuntlzatmn fraud -

reclassrﬁcatlons One thmg is certaln we have an mcreasmgly comphcated accountmg and ﬁnancral :

Complaint . : ’ ) L
cot - _ o 6



- 10

- "-1.1 Wnte—down was hldden within NextCard’s 'other. expenses” number_‘on the income: statement SO. that
et
a3
o 1a
1 6 .-announcing its ﬁnancial r_esnlt_s_ fof the first quarter.' ended March 31,2001, Lent, Hashman, Cai',-Rigione
: ':- Lj_ 1'7 and Wachtel assisted in the preparation and review of the Company's. pt‘.ess release and eaming_e call
Ty |
19 ‘the CompanysForm 10-Q, which Rigione rev1ewed and signed. . The press release and subsequent Form
=
i 21,
-. 2 ‘2' understatedin comparison with prior quarters due to the transfer of delinquent loans to Joans held fet'_ sale
3 :;_23 and the presumptive.-re.ctassi.ﬁcation of first 'p'_ayment default_e_, as fraud IoseeS-,_ rather than credit losses..: |
g = 24 Invester_s ttletefore lacked any way of compaﬁng NextCard’s quarteriyjreealt en anapples—tqiapples.baeis. |
| | comi Fise o

26 I
.2 7 NextCard's current charge-off: ratewas5 .29% compared Wlth the eompan}?'s, _jjriot fo_recast 0f4.5%10.5%.

S 28!

-picture.”

27, The day. after NextCard's first fiscal quarter ended, Hashman sent an e-mail to Lent

|| warning that "the unadjusted credit loss numb er is nearing 7% for the current penod ... Nomatter what
|l spin we put on it the [ 7%] loss nuinbef is unacceptably high. . . . There is not a lot more we can do on.

5 ._the accounting side. In fact, it is surpriSing that we have done so much."

- 28.  Afterthe March2001 quarter ended, Defendants concealed some of N extCard's credit card

It losses by reelassifying about $1.4 miﬂion n délinquen_t loans as preeumptiVely being "fraud losses” for
| those accounts where the credit card holder failed to make the ﬁtet payment and all subsequent 'monthty

1 payments (a "F irst Payment Default"). Through this accountmg move, Defendants reduced the amount

|
of "credlt losses” that were dlsclosed as a sepa:rate lme item on the income statement instead, the

investors, Would-_not see the full extent of the,cotnpany’s’. write-downs. Defendants' reclassification of

delinquent loans as being €ithier "held for sale” or "fraud losses” allowed the Coxnpany. to under report
its current and six-month 'Charge—eff _tates‘ by.34% and 3.3%,'respectively,: for the first quarter of 2001.
29.  OnApril 25,2001, NextCard issued a press release and held an earnings conference call

script, while Hashnian Cai and VRigione aetually participated in the call. Additionally, Wachtel drafted

10~Q made spec1ﬁc representatzons regardmg NextCard’s dehnquency and current charge-off rafes for.

‘the first quarter. However_, NextCa:rd failed to dlsclose. that the first quarter. ratios were matenally

Defendants Manipulate Next‘(l‘drdl-'s Results fer the Sécand Fiscal Quaﬂer-bf 2001

30.  NextCard's second fiscal quarter of 2001 ended on June 30, 2001. On July 2, 2001,

‘Tomeet the\forebaeted charg.e-eff rate, Defendants reclassified appre}tilnately $2.3 millionin delinquent -

* Complaint ) o !
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10

11

13
. '_14_
Sl
s .. 16 and to. inflate artificially the company’s reported net mcome for the June 2001 quarter.
a7
© 18 | announcing its financial results. for the second quarter. ended June 30,_ 2001. Lent, Hashman, Ri gmne,
19 ) _
a0

23

o 24 '; progress ahead of expectatrons " In NextCard's earnmgs conference calt for the second quarter of 2001,
E 7'-_12 6 .‘ ‘NextCard's. ch_arge-offs for the second quarter met the company‘s_ prlor. guidance to analysts. . In the press
3 : 27 release,‘ conference ca_ll and Form lO-Q. quarterlyreport, NextCard announced anet loss per share of $.27 , |

. 28 better than the consensus estimate of $.29.. The representations in NextCard's press release, conference

accounts_ as_ fraud 'losses - rather thancredit losses - where the account'-holder had filed for bankruptcy

g 'protection.and the Company's collections vendor believed there was a basis to challenge the bankruptcy

ji filing on frand 'grounds under the Banln'uptcy Code (referred 10 a "bankruptey challenges“).

31. Although the decision to reclassrfy challenged bankruoptcies ag frand occurred n July, aﬁer '

: NextCard‘s second quarter ended, the reclass1ﬁcat1on was apphed retroact1vely to accounts in the second

quarter thus i nnprovmg N-extCard's rep‘orted charge-off ancl deh'nquency ratios. The reclassrﬁcatlon of -

i bankruptcy challenges allowed the Company to under report its current charge-off rate by 29%. -

32; During the June 2001 quarter, Defendants also changed the way in which NextCard

calculated its loan loss reserve for writing off bad loans. In prior quarters NextCard had calculated the

loan loss reserve by forecastmg the rate of dehnquent loans.over a twelve-month period. But durmg the

June 2001 quarter, NextCard changed its loan loss reserve methodology by forecasting the rate of

'.delmquen_t loans over amuch s_horter nine-month period. ‘Reserving for nine months of losses rather. than -

twelve months of losses decreased the necessary. size of the loan loss reserve by.at least $5 million to $8

rnillion (or ahout 15%to 25%), for the June'2001 quarter.. Reducing the amount needed- for the loan loss - -

|| Teserve servcd to reduce artiﬁcially the loan loss expenses. on NextCard‘s. June. 2001 income statetnent

33.' On July 25, 2001 NextCard issued a press release and held an earmngs conference call -

Cai and"Wachtel assisted in the preparation and revielv ofthe Cornpany' spress release and earnings cail -
scnpt and Hashman, Cai and Rrgmne partrclpated in the call. Addmonally, Wachtcl prepared the
Company‘s Form 10- Q, which Rrglone revrewed and srgned

34. In Nex(Card's press release for the second quarter- of 2001 Hashman announced that o

_ NeXtCard‘s "second quarter results prove once ‘again that the key drivers of our busmess contrnue to

: Car stated that "[a]ll the key performauce metncs contmue to perform accordlng to our plan” and that o

Complaint . . -
C04 . - ' . . 8



:10 :
o 11 :: 2001 was. mappropnate and mcon31stent with banking mdustry standards.. The OCC requxred NextCard
12
13 twetve-month loan loss seserve caleulation due to the inherent risk in their loan portfolio. . The impact
1 4 |
‘15|
16
_ ‘:1_;7 undereapitalized.". . NextCard‘, publicly announced the _ O_CC, action. on October 31, 2001 and ‘7
18 | '
-, .19 price dropped 84% on the dajr of the announcement, closing at a price of $.87 from the previous day's
o3 because it would depress the NextCa:rd‘s stock pnce- However contrary to Lent's dn'ectlve durmg late
N l 2“4 : 2000 and 2001 Lent, Hashman ‘Cai and Wachtel each sold s1gmﬁcant amounts of NextCard stock whﬂe
7‘ 25 1
26
2 7 memselves_. as n'ustee's., - As a trustee and while possessing m_aterial non—pub_lic_ information anout

28 | NexiCard’s financial problems, Lent adopted and impl'ementedfé Rule 10b5-1 trading plan on February ’

; call and Formm 10-Q qnarterly feport Were nlaterially misleading, heWever, because Defendents_ failed to
| disclose that fhiose results dei)ended upon changes in NextCard's classiﬁcation' of delinduent loans as
A loans held for sale, its reclassification of credit losses as fraud 1osses and its change in methodology forl
calculatmg the loan loss reserve.

'f_ The. OCC Rejects NextBank’s Accountmg Methods

35, In the fall of 2001 the OCC began an expanded examination of NextCard's subs1dxary,

NextBank Dunng this exammanon the OCC. determmed that NexiCard's. management had engaged m |
12 vanety of accounting manipulations that put the ﬁnancml health of the bank at risk. In addition to

| finding other nnproper business and accountmg practices, the OCC determined that NextCard's

reclassification of first pay defaults and challenged bankruptmes during the first and second qua:rters of -

|| toreverse the reclasmﬁcatmns beginning in the third quarter of 2001, and required NextCard to use the

“was significant.. Insteadiofreportl;ng a.current net charge-off rate of 6.13% for the third quarter of 2001,

in line with gu1danee NextCard reported a rate. of 7. 89%

36. Atthe conclusmn of its exammatlon the OCC declared that NextBank was "significantly
simultaneously announced that it would be seeking a buyer for NextCar_dh ‘NextCard's common stock
closing price of $5.35.

The Improper-Stock Sales |

37. During 2000 and 2001 Lent told NextCa:rd employees not to. sell their NextCard stock

“in possession of material non-public 1nforn1at10n.

38."  During January 2000, Lent and his wife established the Lent Family Trust and appointed

Complaint o
cod - S 9



10 :

11

12
13
14-?
15
16
'__1'7:
18
19
20
21,
'.2'2'
23]
24
25.
_ 26."
27

"28.

8, 2001 to sell 220,000 shares of NextCard stock each quarter through the Lent Family Trust. Lent

amended the Rule 10b5-1 plan on June 14, 2001 to sell 415,000 shares of NextCard stock each quarter |
through the Lent Family Trust.- Between February and August 2001, Lent- translferred NextCard shares
that he and his wife held jointly to the Lent Family Trust, which then sold the NextCard shares_fof
proceeds of approximately _$7 million. -

39.  While possessing material non-public information about NextCard’s financial problems,
Hashman adopted and impleméntéd_a 10b5-1 trading plan on May 1,2001. Between May and July 2001,
Hashman sold NextCard stock for proceeds of approximately $321,000.

- 40. * ‘While possessing material non-public information about NextCard’s financial problems,

Cai adopted a 10b5-1 plan on Fébruary 5,2001. Between March and August 2001, Cai sold NextCard

stock for proceeds of approximately $423,000. . Additionally, during December 2000 and prior to the
implementation of her 10b5-1 trading plan, Cai sold NextCard stock for proceeds of dpproximately ‘
$480,000 while possessing material non—publié information about NextCa:fd’s financial préblemé. '

41. Wachtel did not implement a 10b3-1.trading plan.. Bétween December and August 2001, -
Wachtel sold NextCard stock for proceeds of apprbximately $105,405 while possessing material non-
public information about NextCard’s financial problems.

FIRST CLAIM FOR RELIEF
' (Against Hashman, Lent, Cai and Wachtel for
Violations of Section 17(a) of the Securities Act)

42.  TheCommission realleges and incorporates by referen_ca paragraphs 1 i:hr‘ough 41 above.

43.  Defendants Hashman, Lent, Cai, Rigione and Wachtel have, by engaging in the conduct
set forth above, directly or indirectly, in tﬂe offer or sale of securities, by the use of means or instruments
of transportation or communication in interstate commerce, or of the mails: (a) With scienter, employed
devices, schemes or aﬁiﬁces_ to defraud; (b) obtained money or property by means of untrue statements
Qf material féét or by omifti.ng to state material facts necessary in order to make the statements made, in :
the light of the circumstanccs. m@er which they were made, not misleading; or (c)_. engagéd in |
transactions, practices or courses of business which operated or would operate as a fraud or deceit upon

the purchasers of such securities.
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the Securities Act.

22,

44.  Byreason of the foregoing, defendants have directly or indirectly violated Section 17(a) _

of the Seccurities Act[l 5 U.S.C. § 77q(a)] and unless enjoined will continue to violate Section 17(_a): of

SECOND CLAIM FOR RELIEF
(Against Hashman, Lent, Cai, Rigiorie and Wachtel for _
Primary Violations_ of Section 10(b) of the Exchange Act'and-Rnle lOb;S) .
45, . The Commission realléges and incorporates by reference Paragraphs 1 through 41 above.

- . 46. Defendants Hashman, Lent Ca:l nglone and Wachtel directlyor lndlrectlymade materlal

I misstatements or omissions to the public through NextCard's press releases earnmgs conference calls

-and/or penodlc filings with the Commrssmn Defendants Hashman Lent, Cai, nglone and Wachtel

have, by engaglng in .the conduct set forth above directly or mchrectly, by use of means or
instrumentahtle_s of interstate c_omrnerce,, or of the mails, or of a facility of a national security exchange,
with scienter: {a) employed .devices, schemes or. Eartiﬁces_ to_ defraud; (b) rnade. untrue statemen_ts of |
matenal fact or omrtted to state material facts necessary in order to make the statements made, in light

of the clrcumstances under which they were made not. nnsleadlng, or (c) engaged in acts, practlces or -

courses of busmess which operated or would operate as a fraud or deceit upon other persons in

connectlon with the purchase or sale of secuntles | |

47’_. By reason of the foregomg, defendants have directly or mdrrectly v1olated Sectlon 10(b)
ofthe Exchange Act [15 U.S. C § 78j(b)] and Rule 10b 5 [17 C. F R. §§ 240. lOb 5] and unless enjomed _ )
wrll contrnue to V101ate Sect1on IO(b) of the Exchange Act and Rule 10b- 5 -'
| THIRD CLAIM FOR RELIEF

- (Against Lent, Hashman, Cai and Wachtel for Inside'r'. Trading)

.48. ' ‘T he Cornm'ission realleges. and incorporates. by reference Paragraphs 1 through 41 above.

49.  ‘Asinsiders of NextCard, defendants Lent, Hashman, Cai and Wachtel OWed a ﬁduciary )
duty to NextCard andits shareholders not to use any material non—pubhc 1nfonnat10n about the company

for their own d1rect or indirect beneﬁt Defendants Lent, Hashman Cat and Wachtel v1olated then'

fiduciary dutles to NextCard and its shareholders by selhng or havmg others sell their NextCa:rd stock

| between Decernber 2000 and August 2001 Whlle n possessmn of matenal non—pubhc 1nformat10n about

. Complamt :
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NextC ard’s fmanmal condition and creth card losses Defendants Hashman, Lent, Cai and Wachtel have,

i by engaging in the conduct set forth above, dn'ectly or mdlrectly, by use of means or 1nstrumenta11tles of

mterstate commerce, or of the mails, or of a facility of a national security exchange, Wlth scienter: (a)

employed devices, schemes or artifices to defraud; (b) made untrue statements of material fact or omitted

Il to state material facts necessary in order to make the statements made, in light of the circumstances under

|| which they were made, not misleading; or (c) engaged in acts, practices or courses of business which

operated or would operate as a fraud or deceit upon other persons, in connection with the purehase or sale
of securities. |

50.  Byreasonof the foregoing, defendants_ have djfectly. or mdirectly violated Seetion.IO(b)
ot' the Exchange Act and Rule 101-)-5‘ thereunder, and unless enjdined -willl continue to violate Seetion
10(b) of the Exchange Act and Rule 10b-35.

FOURTH CLAIM FOR RELIEF
(Against All Defendants. for Aiding and Abetting
Violations of Section 10(b) and Rn}e 10b-5) .

51. The Coinmission realleges and incorporates by reference Paregraphs 1 through 41 above.

52, NextCard made pubhc statements in its press releases and earmngs conference calls and

' ﬁled with the Comnnssmn annual reports on Form 10-K for the fiscal year ended December31, 2000 and

quarterly reports; on Form 10-Q for the quarters ended March 31,200 1. and June 30, 200 1 , that contained

| untrue statements of material fact and omitted to state material information required to be stated therein

they were made,. not misleading; in violation of Section 10(b).of the Exchange Act and Rule 10b-5

A

thereunder.

- 53, Defendants Imowmglyprowded substantial a531stanee toNextCard's violations of Section

‘ 10(b) of the Exchange Act and Rule 10b-5.

54, * By reason of the foregomg, Defendants aided and abetted and- unless restrained and

enjoined, w1ll contmue to aid and abet, v101at10ns of Section 10(b) of the Exchange Act and Rule 10b-5.
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FIFTH CLAIM FOR RELIEF
(Against Lent, '-Hashman, Rigione and Wachtel For Aiding and .Ab.etting
Vlolatlons of Section 13(a) of the Exchange Act and Rules 12b-20, 13a-1 and 13a-13)
5 5 . The Cormmsswn realleges and incorporates by reference Paragraphs 1 through 41 above

56. NextCard filed with the Commussion annual reports on Form 10-K for the fiscal year

|| ended December 31,2000 and quarterly reports on Form 10-Q for the quarters ended March 31,2001 and |

June 30, 2001, that contained untrue statements of material fact and omitted to state _mateﬁal information

|| required to be stated therein or necessary m order to make the required statements made, in the light of

the circumstances underwhich they were made, not misleading, 'm. violation of Section 13(a) of the
ExCharrge Act[15U.S.C. §.‘78m(a)]. and Rules 12b-20, 13a-1 and 13a-13 under the Exchange Act {17 |
C.F.R.§§ 240.12b-20, 240.13-1 and 240.13a-13]. |

| 57. ‘Defendants Lent, Hashman, Rigione and 'Wachtel knowingly provided substantial
essistance. ro NextCard's violations of Section 13(a) of the Exchange Act and Rules 12b-20, 13a-1 and
135—13. under the Exchange Act.

58.  Byreason of the foregoing, Defendants Lent, Hashman, Rigione and Wachtel aided and

the Exchange Act and Rules 12b-20, 13a-1, 13a-13 under the Exchange Act.

SIXTH CLAIM FOR RELIEF

| (Against Defendants, Lent, Hashman, nglone and Wachrel
FOI.'.VAidillg_ and Abetti_ng Violations of Section 13(b)(2)(A). of the Exchange Act)
59. The 'Commmsien realleges and incorporates by reference Paragraprls 1 tﬁrough 41 above.
- 60.  NextCard, by engaging in the conduct described'aboxre, failed to make and keep books,
records and accounts, whicl-al in reascnable detail, accurately and fairly reflected the trarrsactions and
dlsposmons of the assets of the Company, in violation of Sectlon 13(b)(2)(A) of the Exchange Act [15
US.C. § 78m(b)(2)(A)]

61. Defendants Lent, Hashman, Rigione and Wachtel knowmgly prov1ded substantial

assistance to NextCard's violations of Sect1on 13(bY(2)(A) of the Exchange Act.

- 62.  Byreason ofthe foregomg, Defendants Lent, Hashman, Rigione and Wachtel aided and "
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|| abetted, and unless restrained and enjoined, will continue to aid and abet, violations of Section

: 13(b)(2)(a) of the Exchange Act

SEVENTH CLAIM FOR RELIEF
" (Against Lent, Hashman and Cai for Control Person Liability)

63.  The Commission realle ges and incorporates by reference the allegations in Paragraphs 1

through 41 and 51 through 62, above.

64.. By v1rtue of their activities and posmons at NextCard, 1nclud1ng but not 11m1ted to their

'membershjp onthe executtve_ comnuttee, defendants Lent, Hashman and Cai were persons whio, directly

and indirectly, controlled Ne}ttCard for purposes of Sectien 20(a) of the Exchange Act [15 U.S.C. § 7
78t(2)]. | | o o

65.  Ascontrolpersons, defendants Lent, H_ashmen_and'Cai are jo_intiy and sevetally liable with
NextCatrdfo_r NextCard’s violations of Sectien 10(b) of the, Exchange Act, and Rule 10b-5 thereunder.
Additionally, defendants Lent and Hashman are jointlf. and setzer’ally liable as control persens of
NeXtCard for NextCard’s violations of (i). Section 13(a) of the Exchange Act and Rules 12b~20, 13a-1
and 13a-13 under the Exchange Act and (ii) Section 13(b)(2)(a) of -the Exchange Act. |

* PRAYER FOR RELIEF
WHEREFORE the Commission respectfully requests that this Court:

A. En;om defendant Lent from, directly or indirectly, engaging in conduct in violation of

Section 17(a) of the Seeuntles. Act and Section 10(b) of the Exchange Act and Rule 10b-5 thereunder,

‘and from aiding and abetting violations of Sections 13(a) and 13(b)(Z}(A) of the -Exchange Actand Rules -

12b-20, 132-1 and 13a-13 thereunder;

B Enjom defendant Hashman from, dxrectly or indirectly, engaging in conduct in violation

1 of Sectton 17(a) of the Secuntles Actand Section 10(b) of the Exchange Act and Rule 10b-5 thereunder,

and from aiding and abetting violations of Sections 13(a) and 13(b)(2)(A) of the Exchange Act and Rules

12b-20, 132-1 and 13a-13 thereunder;
C. . Enjoin defendant Cai from, directly or indirectly, engaging in conduct in violation of
Section 17(a) of the Securities Act and Section 10(b) of the Exchange Act and Rule 10b-5 thereunder.

D.  Enjoindefendant Rigione from, directly or indirectly, engaging in conduct in violation of

Complaint ' 7 .
C04 . - ' g 14
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Sectlon 10(b) of the Bxchange Act and Rule 10b 5 thereunder, and from aiding and abetting violations

|| of Sections 13(a) and 13(b)(2)(A) of the Exchange Act and Rules 12b 20, 13a-1 and 13a-13 thereunder; |

E. Enjoin defendant Wachtel from, directly or md:lrectly, engagmg m conduct in violation

? of Section 17(a) of the Securitiés Act and Section 10(b) ofthe Exchange Act and Rule 10b-5 thereunder,

and from aiding and abetting violations of Sections 13(a) and 13(b}(2)(A) of the Exchange Act and Rules
12b-20, 13a-1 and 13a-13 thereunder; |

F. Order defendants Lent, Hashman, Cai and Wachtel to.disgorge. their i1l gotten £2iNS in an

{| amount accordmg to proof plus preJ udgment interest thereon;

G.  Order relief defendant The Lent Fami_iy Trust to disgorge an amount eﬁual to its. unjust
enrichment as a result -o.f the conduct alleged herein, plus iarej udgment interest thereon;

H ' Ordcr defendants Lent, Hashman, Cai, Rigione and Wactheltopay civil penalties pursuant
to Sections 20(d) and 21(d)(3) of the Exchange Acf;

L Order defendants Lent, Hashman, Cai and Wacthel to pay. civil penalties pursuant to

‘Sections 21 A of the Exchange Act for their insider trading;

1. Bar defendaﬁt_s. Lent, H.ashman, Cai, Rigicne and Wachtel from serving as an officer or

director of any 'entify having a cléss of securities re.giétered with the Commission pursuant to Section 12

of the Exchaﬁge Act, or that is required to file reports pursuant —to.VSection 15(d) of the Exchange Act,

pursuant to Section 20(e) of the Securities Act;

K. - Retain jurisdiction of this action in accordance with the principles of equity and the

that may be entered or to entertain any suitable apphcatlon or motion for additional relief w1thm the

jurisdiction of this Cou:rt and
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L. Grant such other and further relief as this Court may determine to be just and necessary.r

|| Dated: September 24,. 2004
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Hel e L. Morrison/
S.Yun ‘

Tracy L. Davis

Attorneys for Plaintiff . '
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DEMAND FOR JURY TRIAL

- Plaintiff Securities and Exéhange. Commission Tequests a ’_tﬁal ;by jury:

|l Dated: September 24,2004

Complaint”
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. Respectfﬁlly.submitted'
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Johry/S.Yun .

Tracy L. Davis

Attorneys for Plaintiff : -
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