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This proceeding is brought pursuant to Section 15(b) of the
Securities Exchange Act of 1934 ("Exchange Act'). 1t was instituted
by the order for public proceedings issued by the Securities and
Exchange Czpmission ("Commission") dated May 25‘11965, against
Costello, épssotto & Co. ("registrant"), Frank A. Costello ("Costello"),
President,:director and owner of 957 of the registrant's stock during
the period January 2, 1964 through March 30, 1964 ('the relevant
period"), Bernard Livingston ("Livingston'"), Jerald Irwin Kantor
("Kantor"), Joseph Baron ('"Baron'), Floyd Earl O'Gorman ("O'Gorman'),
all salesmen employed by registrant during the relevant period and
Martin A. Fleischman ("Fleischman'), a salesman employed by registrant
from the béginning of the relevant period to mid-March 1964,

The order alleges, in substance, that during the relevant
period registrant and the other respondents, singly and in concert,
wilfully violated and wilfully aided and abetted violations of the
anti-fraud provisions of the Exchange Acﬂl/and the Securities Act of
1933 ("Securities Act") in the offer, sale and purchase of the stock

of: Device Seals, Inc. ('"Device"), Lou Kornhandler, Inc. ("Kornhandlier")

2/
and Tabach Industries, Inc. ("Tabach").™

1/ The allegation of the order charging violation of Section "i5(b)(l)"
of the Exchange Act was amended to read Section '"15(¢c)(1)."

2/ The anti-fraud provisions alleged to have been violated are Sec-
tion 17(a) of the Securities Act, Sections 10(b) and 15(c)(1l) of the
Exchange Act and Rules 10b-5 and 15cl-2 thereunder. The composite
effect of these provisions as applicable to this case is to make
unlawful the use of the mails or means of interstate commerce in
connection with the purchase or sale of any security by the use of
a device to defraud, an untrue or misleading statement of a material
fact or any act, practice, or course of business which operates or

- would operate as a fraud or deceit upon a customer, or by the use
of any other manipulative, deceptive or frauduient device.



Fleischman failed to file an answer as prescribed by the order
for progeedings or to appear at the hearing. Accordingly, pursuant to
Rules 7(e) and 6(e) respectively, of the Commission's Rules of Practice
Fleischman has defaulted, the allegations of the order for proceedings
are deemed to be true as to him and the proceeding is hereby determined
against him.

Proposed findings of fact, conclusions of law and briefs have
been filed by the Division of Trading and Markets ('Division') and on
behalf of all remaining respondents. Division has also filed reply
briefs.

Tabach is engaged in the manufacture of women's apparel. 1Its
Consolidated Statement\of Financial Condition as of November 30, 1963
discloses that Tabach suffered a net operating loss of $154,786,.66 and
showed a deficit of $105,213.83. On January 16, 1964, a meeting of
the creditors of Tabach was held and a creditors' committee was formed.
Directly following the meeting Julius Tabach ("J.T."), President of
Tabach, accompanied by Tabach's accountant, among others, went to
registrant's office since he knew registrant was trading in Tabach

k¥
stock, and informed Costello of the fact that the creditors meeting

3/ Registrant had been the underwriter in public offerings made pursu-
ant to Regulation A promulgated under the Securities Act as to the
stock of Tabach in March 1962, the stock of Kornhandler in Octo-
ber 1962 and the stock of Deviece in January 1963. Sirce these
facts were stipulated between Division and respondenis fiostello and
registrant only, they are not binding on the other respondents.



4/
had been held. Tabach's accountant informed Costello that Tabach

was "in pretty bad shape at this point.'" 1It's financial condition
did not change substantially between November 3q, 1963 and March 30,
1964,

Kornholder was engaged in the manufacture and sale of
women's wear. Costello was a director of Kornhandler from Novem-
ber 1963 to July 1964. On February 18, 1964, Kornholder acquired
California Girl, Inc., and Kornhandlier changed its name to California
Girl Manufacturing, Inc.él A note to Kornhandler's consolidated
financial statements for the three-month pekiod ended March 31, 1964,
discloses that for the year ended December 31, 1963, Kornhandler
_ sustained a net loss of $70,000 and had a total accumulated deficit
of $146,976.

As to Device, the record discloses only that it is engaged
in the manufacture of glass to metal and ceramics to metal hermetically
sealed items.

Registrant - Fraudulent Representations

The Division calied 15 witnesses whose transsactions with regis-

trant during the relevant period inciuded the purchase by 5 of these

‘

4/ Eventually the creditors of Tabach accepted a 407% settlement.

5/ The name, Kornhandler, used hereinafter shall also mean California
Girl Manufacturing Inc.



witnesses of 3850 shares of Tabach, all but 100 shares at 3-1/2 and
the 100 At 2-3/4; by 7 witnesses of 7420 shares of Kornhandler at
prices raﬁging from 3-1/4 to 4; by 2 witnesses of 600 shares of
Device atxprices between 2 and 2-5/8; the sale by 5 witnesses of 1600
shares of Kornhandler at prices betweeﬁ 2-5/8 and 3-1/4 and by
1 witness of 300 shares of Tabach at 2-3/4%” The mails were utilized
by registrant in transmitting confirmations and securities to its
customers in fransmitting to registrant their checks in payment of
their purchases.
27
Three witnesses testified as to the following representations

by 0'Gorman in respect of Kornhandler and Tabach stock:

That Kornhandler would be selling for $7 per share in six

months; it was going up; it was going great and no reason

it would do anything but well; capital gains realized from

the stock's rise in price would be worth more than the

interest on bonds which O'Gorman recommended the customer

sell to purchase Kornhandler; it was on the order of Bobby

Brooks wiiich had moved up tremendously and Kornhandler would

do just as good; it was a rapid growth situation, '

That Tabach was doing well and wouid be selling for $8 a share

by the end of the year; it would make some morey in a year, its

potential was very good.

|

6/ Some of the witnesses engaged in transactione in more than one of
the three issues referred to above.

7/ H.A.S., M.M.B. and E.R.S.



8/
Four witnesses testified to the following representations

by Kantor i;‘respect of Kornhandler and Tabach stock:

That Kornhandler was not going. anywhere; dispose of it, it

would not advance further; not going higher - and buy Tabach or

another stock with proceeds of Kornhandler sales.

That Tabach was a good buy; good investment; looked good;

a budding company that should do well,

Three witnessesgl testified to the following representations

by Livingston in respect of Kornhandler and Tabach stock:

That Tabach was a good investment.

' That if Kornhandler merged with California Girl the stock should
increase in value; price of the stock should increase substan-
tially; probability the stock would go on either the American
or Pacific Stock Exchange and this should result in a substantial
price increase in the stock; the listing should take the stock

up a couple of dollars; it looked real good; & good healthy

company.
16/

————

Three witnesses testified as to the following representations
by Baron in respect of Tabach, Kornhandler and Device stock:

' ty

8/ G.W.A., R.G.A., A.J.S. and F.M.S,
9/ G.L., E.M.E. and C.G.

LO_/ Josc’ N.E.W. and R.J.Z,
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That Kornhandler would merge with California Girl and should
gciub because of extra proceeds and growth possibilities;
that the stock should definitely be going up within a year;
it Jas an excellent buy; a very good coqpany; moving along;
great prospects for the future.
To one customer to whom Baron had recently sold Kornhandler -
that hé should sell Kornhandler to purchase another stock which
Baron felt was better.
That Tabach was an excellent company, doing well.
That another customer should sell Tabach to buy another stock.
Buy Device = registrant has only 200 or 300 shares left and
expected to sell out completely -~ on a day on which registrant
was long 3,729 shares of Device stock.

One witnessil/testified to the following representations by

Fleischman in respect of Device stock:

It's a hot issue; it would probably double or triple within
the next two or three weeks; it's going up in volume; chance

to make some good money; borrow as much as you can to buy as

much as you can.

11/ R.P. 0'G.
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One witness  testified that salesman Alex Stevens urged the
‘ 3

H

sale of Ko;nhandler representing that it had reached its top; had
gone as fartas it would and it was a good time té get out.

Although some of this testimony has beeg contradicted by the
salesmen-respondents, the Hearing LExaminer, after having heard tl.e
witnesses and observed their demeanor, credits the testimony of the
investor witnesses,

Despite the fact that Costello was informed of the meeting
of Tabach's creditors and of Tabach's straitened financial circum-
stances, registrant failed to so inform its salesmen-respondents who
sold Tabach stock. Further, although Costello was a director of
Kornhandler, at least two of registrant's salesmen-respondents who
sold Kornhandler stock were not advised by registrant of Korhhandler's
losses and deficit. Thus, purchasers of the securities of both
companies were not furnished information which, obviously, was
vital to an informed investment judgment.

Moreover, registrant issued a '‘Research Report" late in
January, 1964 and subsequent to the Tabach creditors meeting, which

referred to five securities including Tabach and Kornhandler. The

report describes Tabach in glowing terms. A recent acquisition is

_1_2_/‘ R.Or'Eo
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said to 'represent a dynamic new phase of growth* * *," 1t includes
a referénce to "full scale production * * * ynable to keep up with
the West;Coast demand * * ki Tabach's'backloé seems destined to

s :
exceed t?% capacity to produce * * *' But the report omits any
mention:ff the creditors meeting which was held about 8 da{;/before
the report was received by one of the Division's witnesses nor does
it furnish any information as to Tabach's financial condition. The.
report cites Kornhandler's merger with California Girl which, it
states, is doing a sales volume in excess of $4,000,000 annually and
has acquired another firm doing about §$1,000,000 in volume annually.
It also indicates that management contemplates further expansion’ but
neglects to inform the prospective investor that Costello is a
director of Kornhandler or of Kornhandler's operating losses and
defictts.

In addition, during the relevant period and on the same day
or within periods of a few days, some of registrant's salesmen recom-
mended its customers purchase Tabach and Kornhandler while others
were recommending to their customers the sale of these securities.
Some customers were urged to seil their Kornhandler stock in order

to buy Tabach or other securities, to sell other securities and buy

Kornhandler and to sell Tabach to purchase other securities.

1 / w.E‘J" Jrl



The record demonstrates conclusively that the registrant's
optimistic representations in respect of Tabach gnd Kornhandler set
forth above including price rises, bright prospeéts. increases in value
resulting from merger and possible listing on an exchange and the cel-
lence of the stocks not only were entirely unsupported by 127 adequate
and reasonable factual basis implied by the representation;-but. in view
of registrant's knowledge of the financial condition of tliese companies,
were known to registrant to be false. Its extravagant predictions as to
price rises in Tabach, Kornhandler and Device were clearly unwarranted
and have been held repeatedly to be a 'hallmark of fraud.%éllts con-
flicting recommendations during the same period as to the purchase
and sale of both Tabach and Kornhandler are tactics which obviously
"are contrary to the basic obligations for fair dealing borne by those
who sell securities to the public.'gél

In addition, registrant's failure to inform its customers of

the adverse financial condition of Tabach and Kornhandler in either

the oral representations by registered representations or registrant's

14/ Leonard Burton Corporation, 40 S.E.C. 211 (1959); MacRobbins & Co.,
Inc., 40 S.E.C. 497 (1961); Best Securities, Inc., 39 S.E.C. 931
(1960); Alexander Reid & Co., Inc., 40 S.E.C. 986 (1962); Wright
Mevers & Bissell, Inc., Securities Exchange Act Release No. 741§
(Sept. 8, 1964).

15/« Hamilton Waters & Co., Inc., Securities Exchange Act Release No.
No. 7725, (October 18, 1965): S.E.C. v. Johns, 207 F. Supp 566
(U.s$.D.C., N.J., 1962); Alexander Reid & Co., Inc., 40 S.E.C.
986 (1962).

16/ Ross_Securities, Inc., Securities Exchange Act Release No. 7069
(April 30, 1963).
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17/
sales literature constitutes fraudulent omissipn of material facts.
” i

and the favorable comparison of Tabach with Bobby Brooks "which had

moved up tremendously,' without appropriate qualifications, was
18/ N

4

unjustif%&d and misleading.

Further, neither recognition by customers that they were
purchasing speculative securities nor lack of reliance by customers
upon the salesman's fraudulent representation absolve such representa-
tions.ig,

It is well settled that registrant and its officers are
responsible for the activities of registrant's salesmen on its
behalf.zg,Persons dealing with a securities firm properly may rely
on the principals of the firm to protect them against fraud or other
miscohduct in the operation of their business, ergo the rule places
the responsibility for adequate supervision against violation of the

21/
securities laws on the firm's officials. A contrary rule 'would

17/ N. Finsker & Co., Inc., 40 S.E.C. 291 (1960); Leonard Burton
Corporation, supra.

18/ G. J. Mitchell, Jr., Co., 40 S.E.C. 409; Whitehall Corporation,
38 S.E.C. 259 (1958).

19/ 1sthmus Steamship & Salvage Co., Inc., Securities Exchange Act
Release No. 7400 (August 20, 1964); Wright, Myers & Bessell, Inc.,
Securities Exchange Act Release No. 7415 (September 8, 1964).

20/ Associate Underwriters, Inc., Securities Exchange Act Release No.
7389 (August 14, 1964); Sutro Bros. & Co., Securities Exchange Act
Release No. 7053 (April 10, 1963); Charles E. Bailey & Company,

35 3.,E.C., 33, (1953).

21/ Bond and Goodwin, Incorporated, 15 S.E.C. 584 (1944); Thompson &
Sloan, Inc., 40 S.E.C. 451 (1961); Sutro Bros. & Co., Securities
Exchange Act Release No. 7052 (April 10, 1963).
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encourage pthicel irreeponsibility by those who should be primerily
v22/ o,
responsible.” : '
23/ '
Thug, where willful violstions have occprred by & firm's employees,

3
feflure to maintein and enforce a proper system of supervision conrtitutes
the firm and its rerponsible personnel perticipators in such misconduct

24/

end willful violators of the securities laws.

Registrant - Excessive Merk-ups

Computations prepsred by the Division from registrent’'s books I
and records disclose that during the relevent period registrant made
59 reles of Device stock to customers at mark-ups renging between 17.97.w
snd 111.1%, 91 seles of Kornhandler stock to customers st mark-ups
ranging between 237 end 357 and 69 seles of Tsbach stock at merk-upe
ranging between 18.2% end 52%. These computations sre based upon the
following formule: -
(1) Seme dey purchases and sales; ‘ |
(2) 1f seles were made from & long position the nearest

preceding purchese constituted the basis for the

computsation;

22/ R. H, Johnson & Co. v. Securities and Exchange Commiscion, 198 F. 24 .
690, 696-7 (1952); cert. den. 344 U,S, 855 (1952); John T. Pollard &
Co., Inc., 38 S.E.C. 594 (1958).

23/ 1t is well settled within the meening of Section 15(b) of the Exchange
Act & finding of wilfullness does not require & finding of intention
to violste the law. It is sufficient that registrant knew what it
was doing. Hughes v. S.E.C., 147 F.2d 969, 977 (C.A.D.C., 1949);
Schuck v. S.E.C., 264 F, 2d 358, 363 n. 18 (C.A.D.C., 1958);
Thompson Ross Securities Co., 6 S.E.C. 1111, 1112 (1940),

24/ Reynolds & Co., 39 S.E.C. 902, 917 (1960).

1 I
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(3) 1f sales were made from a short position the next
subsequent purchase constituted the basis for the
1 computation; !
Z) Quotations of other dealers were not used since the
quotations did not represent a “published market";
(5) Lapse of time between purchases and sales or sales
and purchases did not exceed four days.zz/

It is apparent from registrant's records that during the relevant
period,on the same day it made purchases of Device stock it engaged in
27 sales of Device stock to customers‘at mark-ups of between 181 and
100% computed on the basis of prices paid by registrant in its purchases
on the day of the sales;in 59 same day transactions in Kornhandler stock
at mark-ups between 23% and 337 and in 34 same day transactions in Tabach
stock at mark-ups between 25% and 527%.

It has been held, repeatedly, that in the absence of countervail-
ing evidence, a dealer's own contemporaneous cost is the best evidence of
current market price.gé/ Nor is there room for doubt that in same day
transactions involving low priced, 6ver-the-counter securities, contem-

27/
poraneous cost is deemed market price. Since, in respect of such

25/ Although registrant and Costello content that the Division ignored
: certain relevant circumstances, they do not indicate any objection
to the mathematical accuracy of the Division's computations.

26/ Naftalin & Co., Inc., Securities Exchange Act Release No. 7220 (Jan-
uvary 10, 1964); J. A. Winston & Co., Inc., Securities Exchange Act
Release No. 7337 (June 8, 1964); Costello, Russotto & Co.,, Securi-
ties Exchange Act Release No. 7729 (October 22, 1965).

27/ J. A. Winston & Co., Inc., supra; Costello Russotto & Co., Inc., supra;
Arnold Securities Corp.; Securities Exchange Act Release No. 7813
(February 7, 1966); J. A, Winston & Co., Inc., Securities Exchange
Act Release No. 7334 (June 5, 1964),
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recurities, quotstions by other deslers do not nqcessarily represent
the price ft which trensactions are sctually consummated, the
Commiscion hes refused to accept published quotations in lieu of
contemporanéous costs as the best evidence of prevailing market price.zé/
Moreover, there is little question that contemporeneous coste
8s evidence of merket price may be used in other than same dsy trans-
actions. Thus, the use of contemporeneous cost has been held to be
eppropriste where purchases and seles ere closely related in time.gg,
And certeinly, when viewed in the light of the Commiscion’s decisions
in Shiels, where the purchase price was deemed contemporaneous cost
despite lepses of 7 end more deys between purchate end sale and Linder,
Bellotti, where '"the wost nearly contemporaneous purchese within
three days before or after cale" wars utilized, it becomes readily
epparent that the Divirion has computed registrant’'s mark-ups in
accordance with ‘eccepted principles. ‘
Registrant and Costello urpe, smong other things, thet consid-
eretion be piven to re:istrant’'s 'expense of sale (including commission)
and overheesd" presumsbly &s '"countervailing evidence'. These ere normel
end usual expenses of sale, virtually ever-present, and do not justify

30/
the groscly unfair prices found here. The term "counterveiling ewidence'

28/ Neftalin & Co., Inc., supra. In any event there is not even the sem-
blance of sn independent market ac to Device or Kornhandler and the
quotations of other deelers on Tabach which, over the three month

~ period, appesred on 19 days and consisted esrentially of "asks",
hardly constituted an independent market.

29/ Naftalin & Co., Inc., supra; J. A, Winston & Co., Inc,, rupra (Release
No. 7337); Shiele Securitier, Inc., Securities Excheange Act Release
No. 7739 (June 11, 1964); Lindexr, Belotti & Co., inc., Securities
Exchenpe Act Release No. 7738 (November 5, 1965.

30/ Cf. Arnold Securities Corp., supra.
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31/
envisions expenses arising out of special circumstances which cer-

tainly are not present here and as to which registrant has the burden
32/
of proof.

Based upon the record and the foregoing it is readily apparent

that during the relevant period, in the offer and sale of the Tabach,
Kornhandler and Device stock registrant made false representations of
material facts and omitted to state mate;ial fact;; induced the sale

of Tabach and Kornhandler stock by customers on the basis of conflicting
representation and sold Device, Tabach and Kornhandler stock at prices
not reasonably related to the prevailing market price. Accordingly,

the Hearing Examiner finds that registrant and Costello wilfully violated
Section 17(a) of the Securities Act and Sections 10(a) and 15(c)(1l) of
the Exchange Act and Rules 10b-5 and 15cl-2 thereunder and that Costello

wilfully aided and abetted such violations.

31/ Thill Securities Corporation, Securities and Exchange Act Release No.
7342 (June 11, 1964).

32/ 1bid.

The record st pece 544 includes the following staetement by the Heer-
ing Exeminer:

"I do not think, however, that expense of sale has to be proved.
I think we know there is always an expense of sale."

On its fece, this stetement may be construed to eliminate any need

for proof of special circumstances by registrant., But the record is
clear that the only matter under discussion was the expense of sales-
men's commiscsions end the quoted statement was made in relation to the
question whether the Division, in computing registrant's mark-ups took
salesmen’'s commiscsions into consideration.

Thus, counsel for recistrant stated thereafter, at page 544; "That is
the only point 1 wanted to make, end I did want the witness to
identify that on the particular exhibit, the Division's exhibit in
the ballpoint pen thet it did refer to those commissions involved."
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Salesmen
Baron!

Baron testified that his information as to Kornhandler came
“"from the management, from Kornhandler itself." The record contains
no evidence, however, that Baron's sources of information in respect of
the Kornhandler company were anything other than a series of advertise-
ments by the company and certain articles about the company appearing
in the California Apparel News and Women's Wear Daily. It is self-
evident that the company's advertisements of its product offer no such
support., The news articles dealt with the proposed merger with California
Girl and a proposed franchise to a Japanese firm to manufacture and sell
Kornhandler's designs in Japan. Apart from the highly unsatisfactory
nature of newspaper articles as a source of information for representa-
tions in the sale of securities, there is little, if anything, in these
articles to support Baron's highly optimistic statements in respect of

the: company and its stock,
33/

Baron denies representing to one of the Division's witnesses
that Kornhandler stock would go up in a year. But his obvious self-
interest and the absence of any basis for disbelief of the witness
impels rejection of his denial. He does not attempt to rebut the -
testimony of the other witness to whom he sold Kornhandler stock that
he '‘said it was an excellent buy, a good company, moving along. Although
he testified that he informed both these customers that Kornahndler had
been operating at a deficit or loss, the very inconsistencies apparent

between his optimistic statements to them and the company's losses and

33/ N.E.W,
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deficit belies this testimony.

The record discloses no evidence that registrant informed its
ralesmen either 4¢ to Tabach's financial condition oy that & meeting
of Tebech's creditors hed been held. All the salesmen-respondents deny
that they were given such information. 1Indeed, the fect thet Costello
sold 1800 sheres of Tebach stock held by & registered representetive
of repgistrant, as custodien for his children, without the salesman's
consent and without offering eny resson other than "the stock hed no
plece to go“%ﬁzonfirms this conclusion. Baron testified he never
directly requested eny financiel informstion as to Tebach. Later in

his testimony he said he '"believes' he asked registrant for the infor-

metion but never received any. But despite this lack of vitel data

Baron neither qualified his optimistic statements nor disclosed to
customers the absence of financial information nor ceutioned them as
to the risk ipvolved in purchasing the stock without such information
as it was his.duty to do.gé/ Moreover, Baron's representation to a
witneséég’chat registrant had only 200 or 300 shares of Device Qn
same day regidtrunt's trading ledger discloses a long position of

3,729 shares, was obviously fraudulent,

34/ The salesman delivered the shares, asccepted peyment and, in effect,
retified the sale.

35/ B. Fennekohl & Co., Securities Exchange Act Rel. No. 6898 (Sept. 18,
1962); A, G. Bellin Securities Corp., 39 S.E.C. 178 (1959).

36/ N.E.W.



- 17 -

In eddition, Beron nave conflicting edvice to his customers.
Within one week he recommended thet one sell Tsbach and thet snother
buy Tabech. The recommendation to sell was mad§ in connection with
Baron's recégmendation thet the proceeds be useé to purchsse another
security. éﬁrther, within about three weeks Baron advised the same
customer to purchere and then to sell Kornhandler stock and to use the
proceeds to purchace Tebech stock. 1In both cases of conflicting recom-
mendations the resistrant's purchase and sele prices of the stock veried
little or not &t gll for the period between the conflicting recommenda-
tions. Such tectics obviously do not cdmport with the standerds of
fair dealine imposed upon the seller of securities,

G’ Gorman
| | The Heering Examiner finds no basis for the scceptance of

G'Gormen s cateporical denisl of virtuslly ell of the representations
ascribed to him by three Division witnesses in respect of Kornhsendler
and Tebach stock. His unsupported representations expressing exuber-
ently optimistic predictions of price rises end his unjustified com-
parison of Kornhendler with another security are palpably fraudulent.
Moreover, although st one point O'Gorman denied thst he obtained any’
finenciel information regerding Kornhandler until after the relevant

period, he testified later that his source of information was the’

seme advertisements and newspaper articles upon which Baron assertedly
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relied and which actually were introduced into evidence ss O'Cormen’s
'exhtbits. These included an article dated December 23, 1963, ﬂoting
prospective approval by the California Divisfon of Corporations of
Kornhandigr's merger with California Girl aqh containing certein finen-
ci&al informstion in respect of Kornhendler showing a deficit of $82,948.Cl.
C'Gorman testified, first, that he didn t know whether he advised
'cusfomers of Kornhsndler's deficit., After completion of his testimony
he war recelled and testified that he had furnished the informstion to his
customers. late in Februery 1963, when he received it. It is noteworthy
thet Baron tertified that the erticle of December 23, 1963 ceme to his
attention "'posribly & week, or so, after it was in the paper.” Moreover,
C'Cormen's.testimony implies that one customerézéurchased 2,75C shares
of Kornhandler between March 6 snd'Msrch 24, 1963 after being told of’
its poor financisl condition.  The:Hearing Examiner rejects C'Gorman's
asrertions and finds that he withheld importent finencial informaetion
'from his customerss
- Moreover, what has been ssid above in respect of & celesman s
responsibility to edviee customers purchasing Tabech stock of the absence
of financial informetion epplied with equal force to O'Gormen, '’
Kantor
» Cf the four witnecses who testified as to representations by
Kantoxy in respect of Kornhandler and Tebech stock, three owned Kornhsndler

stock -and were sdvised to sell. Two were urpged to use the proceeds to

37/ E.R.S.
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buy Tabach and one to buy another stock which registrant was also selling
at that time. The fourth witness, who apparently held neither Tabach

nor Kornhandler, wgs urged to buy Tabach.

The unanimity of the three holders of Kornhandler stock that
Kantor stated, in effect, that it would go no higher, militates over-
whelmingly against Kantor's denials that he made such representations.
He had no financial information regarding either Tabach or Kernhandler.
Neither his visit to the Tabach plant in August of 1963 nor his favor-
able opinion of the future of stretch fabrics, constitute the adequate
support required as the basis for the representations that Tabach stock
was a good investment and the company was 'budding" and had good poten-
tial, Admittedly, he had no other information to support his statements
and absent adequate support they constituted fraud. The only basis he

asserts for reconmending the sale of Kornhandler is that each of the

customers would be making a profit. But when taken together with his
recommendations ‘in each case that the proceeds be used to purchase
Tabach or another security in which registrant was dealing, it becomes
apparent that Kantor was engaged in a switching operation.
Livingston ©
'Livingston recommended the purchase of Kornhandler to two

witnesses and the purchase of Tabach to a third, While he denies he
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represen}ed to one witness that if the merger with Celifornia Girl
occurrealthe price of Kornhandler stock shouldiincrease substantially,
the testimony of & second witness that he represented that the stock
probably ;ould go on an exchange which would result in & substantial
price rise - should take the stock up & couple of dollars - remsins
uncontradicted. Livingston edmits he saw & financial statement of
Kornhandler earl& in January 1964 end ""believes' he advised his cus-
tomers that Kornhandler was operating at & loss. It is hardly credible
that Livingston would have told the same customer of the compeny's
lorses and substantiel deficit end indiceted in the next breath that
it wes & "good, healthy company’.

Further, despite Livingston's fascination with the stretch fabric
industry and his favorable imprescion of Tabach resulting from a visit
to its plent, his inability to obtsin finencial informetion in the face
of his specific requests therefor msde of both J. T. and Costello should
have put him on notice of the increased necesesity for the disclosure

to hifs customers of the absence of such data.

All Salesmen-Rerpondents

The record does not support Division's assertion that the.ssles-
men-respondents begr recponsibility for the registrant's excessive mark-
ups. On the other hend, despite the deniels of Baron, Kantor and
0''Gormen, of knowledge of what recommendations the other salesmen were
meking in respect of Kornhandler and Tabach stock, the Hearing Exeminer
ie constreined to find thet they had such knowledge. The physical laeyout

of their offices was ruch that they cach sat in & smsll cubicle having
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walls, topped with plaesr, whieh did net exceed & to 5 feet in heinht.

Eech of the three nemed above admitted they could heer the other sales-
men. Livingston, however, hed a private office of his own with floor
to ceiling wells end while in his office he could not hear the others.
Nevertheless, he resdily admits he had occasion to hesr other salesmen
recommend sale of Kornhendler and Tebaech. If he was sware of these
recommendations, the conclusion is inescapasble that the others also
must have known what their ascrociates were doing. It follows that all
salesmen-respondents chare responsibility for the violations of thé
crecurities laws resulting from the rsle of securities through conflicting
recommendstions.

Accordingly, based upon the record and the foregoing it is con-
cluded that in the offer and sale of Tebach, Kornhandler and Device
stock, Kentor, O"Gormen, Livingston and Baron wilfully violated and
wilfully sided eand ebetted in registrant's violations of Sections 17(as)
of the Securities Act and Sections 10{(b) and 15(c) (1) of the Exchange
Act and Rules 10b-5 and 15¢cl-2 thereunder.

Public Interest

The record containes no evidence in mitigation of the violations
of the securities laws found ebove apsinst re-istrert and Costello.
Indeed, the Commission recentiv dismissed en epplicetion by registrant
end Costello for review of an order of the NASD {indinn, in eddition
to record-keeping violetions snd lmproper extension of credit in viola-

tion of Regulstion T issued by the Board of Governors of the Federal
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Reserve System, that these respondents charged excessive mark-ups

during the period Februsry, 1962 through August 1963 in trensections
involviég the stock of five issuers.ég/ Cbviously, repistrant end
Costello s excessive mark-up practices are of lonpg standing. The Hearing
Exeminer concludes, therefore, that the public interest requires the
broker-desler registration of reeictrant should be revoked and Costello
should be berred from being esrociated with a broker-desgler.

Cn the becis of the record and the nature of the violsetions
found herein it is also concluded that in the public interest O'Gormen.
and Beron should be barred from being associated with @ broker-dealer
end Kentor and Livingston ghould each be suspended from being associsted
with & broker-dealer for a period of six manths.

In view of Fleischmen s failure to defend he should be barred
from beine essociated with & broker-dealer.ég/

Accordingly, 1T 1S ORDERED that the registration as & broker and
dealer of Costello, Ruscotto & Co. is revoked; that Floyd Earl O'Gorman,
Joseph Beron and Mertin A. Fleischman ere barred from being essociated
with & broker or desler; and that Bernard Livingston and Jerold Irwin
Kentor are suspended from being associated with & broker or desler for
six months from the effective date of this order.

This order shall become effective in sccordance with and subject

to the provisions of Rule 17(f) of the Commigsion's Rules of Practice.

38/ Cortello, Russotto & Co., suprs.

39/ To the extent thst the proposed findings end conclusions submitted
'to the Heering Examiner are in accord with the views set forth
herein they ere accepted, and to the extent they sre inconsistent
therewith they are expressly rejected.
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Pursuant to Rule 17(b) of the Commission’s Rules of Practice
e party may file e petition for Commission reviey of this initial
decision within 15 days after service thereof on him. Pursuant
to Rule 17(£) this initial decision shall become the finsl decision
of the Commission as to each party unless he files a petition for
review pursuant to Rule 14(b) or the Commission, pursusnt to Rule
17(c), determines on its own initiative to review this initiel deci-
sion as ;o him, If a party timely files & petition to review or
the Commission tekes action to review as to a perty, this initial

decigion shall not become final &= to that perty.

) ‘ / (/5_~w<?’17

Sidney Gross
Hearing Examiner

Washington, D. C.
April 7, 1966



