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Subtitle C—Improvements to the
Regulation of Credit Rating Agencies

SEC. 931. FINDINGS.

Congress finds the following:

(1) Because of the systemic importance of credit ratings
and the reliance placed on credit ratings by individual and
institutional investors and financial regulators, the activities
and performances of credit rating agencies, including nationally
recognized statistical rating organizations, are matters of
national public interest, as credit rating agencies are central
to capital formation, investor confidence, and the efficient
performance of the United States economy.

(2) Credit rating agencies, including nationally recognized
statistical rating organizations, play a critical “gatekeeper” role
in the debt market that is functionally similar to that of securi-
ties analysts, who evaluate the quality of securities in the
equity market, and auditors, who review the financial state-
ments of firms. Such role justifies a similar level of public
oversight and accountability.

(3) Because credit rating agencies perform evaluative and
analytical services on behalf of clients, much as other financial
“gatekeepers” do, the activities of credit rating agencies are
fundamentally commercial in character and should be subject
to the same standards of liability and oversight as apply to
auditors, securities analysts, and investment bankers.

(4) In certain activities, particularly in advising arrangers
of structured financial products on potential ratings of such
products, credit rating agencies face conflicts of interest that
need to be carefully monitored and that therefore should be
addressed explicitly in legislation in order to give clearer
authority to the Securities and Exchange Commission.

(5) In the recent financial crisis, the ratings on structured
financial products have proven to be inaccurate. This inaccuracy
contributed significantly to the mismanagement of risks by
financial institutions and investors, which in turn adversely
impacted the health of the economy in the United States and
around the world. Such inaccuracy necessitates increased
accountability on the part of credit rating agencies.

SEC. 932. ENHANCED REGULATION, ACCOUNTABILITY, AND TRANS-
PARENCY OF NATIONALLY RECOGNIZED STATISTICAL
RATING ORGANIZATIONS.

(a) IN GENERAL.—Section 15E of the Securities Exchange Act
of 1934 (15 U.S.C. 780-7) is amended—
(1) in subsection (b)—

(A) in paragraph (1)(A), by striking “furnished” and
inserting “filed” and by striking “furnishing” and inserting
“ﬁling”;

(B) in paragraph (1)(B), by striking “furnishing” and
inserting “filing”; and

(C) in the first sentence of paragraph (2), by striking
“furnish to” and inserting “file with”;

(2) in subsection (¢c)—
(A) in paragraph (2)—
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(1) in the second sentence, by inserting “any other
provision of this section, or” after “Notwithstanding”;
and

(il) by inserting after the period at the end the
following: “Nothing in this paragraph may be construed
to afford a defense against any action or proceeding
brought by the Commission to enforce the antifraud
provisions of the securities laws.”; and
(B) by adding at the end the following:

“(3) INTERNAL CONTROLS OVER PROCESSES FOR DETERMINING
CREDIT RATINGS.—

“(A) IN GENERAL.—Each nationally recognized statis-
tical rating organization shall establish, maintain, enforce,
and document an effective internal control structure gov-
erning the implementation of and adherence to policies,
procedures, and methodologies for determining credit
ratings, taking into consideration such factors as the
Commission may prescribe, by rule.

“(B) ATTESTATION REQUIREMENT.—The Commission
shall prescribe rules requiring each nationally recognized
statistical rating organization to submit to the Commission
an annual internal controls report, which shall contain—

“(i) a description of the responsibility of the
management of the nationally recognized statistical
rating organization in establishing and maintaining
an effective internal control structure under subpara-
graph (A);

“(i1) an assessment of the effectiveness of the
internal control structure of the nationally recognized
statistical rating organization; and

“(ii1) the attestation of the chief executive officer,
or equivalent individual, of the nationally recognized
statistical rating organization.”;

(3) in subsection (d)—

(A) by inserting after “or revoke the registration of
any nationally recognized statistical rating organization”
the following: “, or with respect to any person who is
associated with, who is seeking to become associated with,
or, at the time of the alleged misconduct, who was associ-
ated or was seeking to become associated with a nationally
recognized statistical rating organization, the Commission,
by order, shall censure, place limitations on the activities
or functions of such person, suspend for a period not
exceeding 1 year, or bar such person from being associated
with a nationally recognized statistical rating organiza-
tion,”;

(B) by inserting “bar” after “placing of limitations,
suspension,”;

(C) in paragraph (2), by striking “furnished to” and
inserting “filed with”;

(D) in paragraph (2), by redesignating subparagraphs
(A) and (B) as clauses (i) and (ii), respectively, and
adjusting the clause margins accordingly;

(E) by redesignating paragraphs (1) through (5) as
subparagraphs (A) through (E), respectively, and adjusting
the subparagraph margins accordingly;
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(F) in the matter preceding subparagraph (A), as so
redesignated, by striking “The Commission” and inserting
the following:

“(1) IN GENERAL.—The Commission”;

(G) in subparagraph (D), as so redesignated—

(1) by striking “furnish” and inserting “file”; and

(i1) by striking “or” at the end.

(H) in subparagraph (E), as so redesignated, by striking
the period at the end and inserting a semicolon; and

(I) by adding at the end the following:

“(F) has failed reasonably to supervise, with a view
to preventing a violation of the securities laws, an indi-
vidual who commits such a violation, if the individual
is subject to the supervision of that person.

“(2) SUSPENSION OR REVOCATION FOR PARTICULAR CLASS
OF SECURITIES.—

“(A) IN GENERAL.—The Commission may temporarily
suspend or permanently revoke the registration of a nation-
ally recognized statistical rating organization with respect
to a particular class or subclass of securities, if the Commis-
sion finds, on the record after notice and opportunity for
hearing, that the nationally recognized statistical rating
organization does not have adequate financial and manage-
rial resources to consistently produce credit ratings with
integrity.

“(B) CONSIDERATIONS.—In making any determination
under subparagraph (A), the Commission shall consider—

“(1) whether the nationally recognized statistical
rating organization has failed over a sustained period
of time, as determined by the Commission, to produce
ratings that are accurate for that class or subclass
of securities; and

“(ii) such other factors as the Commission may
determine.”;

(4) in subsection (h), by adding at the end the following:
“(3) SEPARATION OF RATINGS FROM SALES AND MARKETING.—

“(A) RULES REQUIRED.—The Commission shall issue
rules to prevent the sales and marketing considerations
of a nationally recognized statistical rating organization
from influencing the production of ratings by the nationally
recognized statistical rating organization.

“(B) CONTENTS OF RULES.—The rules issued under
subparagraph (A) shall provide for—

“i) exceptions for small nationally recognized
statistical rating organizations with respect to which
the Commission determines that the separation of the
production of ratings and sales and marketing activi-
ties is not appropriate; and

“(ii) suspension or revocation of the registration
of a nationally recognized statistical rating organiza-
tion, if the Commission finds, on the record, after notice
and opportunity for a hearing, that—

“(I) the nationally recognized statistical rating
organization has committed a violation of a rule
issued under this subsection; and

“(II) the violation of a rule issued under this
subsection affected a rating.
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“(4) LOOK-BACK REQUIREMENT.—

“(A) REVIEW BY THE NATIONALLY RECOGNIZED STATIS-
TICAL RATING ORGANIZATION.—Each nationally recognized
statistical rating organization shall establish, maintain,
and enforce policies and procedures reasonably designed
to ensure that, in any case in which an employee of a
person subject to a credit rating of the nationally recognized
statistical rating organization or the issuer, underwriter,
or sponsor of a security or money market instrument sub-
ject to a credit rating of the nationally recognized statistical
rating organization was employed by the nationally recog-
nized statistical rating organization and participated in
any capacity in determining credit ratings for the person
or the securities or money market instruments during the
1-year period preceding the date an action was taken with
respect to the credit rating, the nationally recognized statis-
tical rating organization shall—

“(i) conduct a review to determine whether any
conflicts of interest of the employee influenced the
credit rating; and

“(i1) take action to revise the rating if appropriate,
in accordance with such rules as the Commission shall
prescribe.

“(B) REVIEW BY COMMISSION.—

“1) IN GENERAL.—The Commission shall conduct
periodic reviews of the policies described in subpara-
graph (A) and the implementation of the policies at
each nationally recognized statistical rating organiza-
tion to ensure they are reasonably designed and imple-
mented to most effectively eliminate conflicts of
interest.

“({ii1) TIMING OF REVIEWS.—The Commission shall
review the code of ethics and conflict of interest policy
of each nationally recognized statistical rating
organization—

“(I) not less frequently than annually; and
“(II) whenever such policies are materially
modified or amended.
“(5) REPORT TO COMMISSION ON CERTAIN EMPLOYMENT
TRANSITIONS.—

“(A) REPORT REQUIRED.—Each nationally recognized
statistical rating organization shall report to the Commis-
sion any case such organization knows or can reasonably
be expected to know where a person associated with such
organization within the previous 5 years obtains employ-
ment with any obligor, issuer, underwriter, or sponsor of
a security or money market instrument for which the
organization issued a credit rating during the 12-month
period prior to such employment, if such employee—

“(i) was a senior officer of such organization;

“(i1) participated in any capacity in determining
credit ratings for such obligor, issuer, underwriter, or
Sponsor; or

“(iii) supervised an employee described in clause

(ii).
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“(B) PuBLIC DISCLOSURE.—Upon receiving such a
report, the Commission shall make such information pub-
licly available.”;

(5) in subsection (j)—

(A) by striking “Each” and inserting the following:
“(1) IN GENERAL.—Each”; and

(B) by adding at the end the following:

“(2) LIMITATIONS.—

“(A) IN GENERAL.—Except as provided in subparagraph
(B), an individual designated under paragraph (1) may
not, while serving in the designated capacity—

“(1) perform credit ratings;

“(ii) participate in the development of ratings
methodologies or models;

“(iii) perform marketing or sales functions; or

“(iv) participate in establishing compensation
levels, other than for employees working for that indi-
vidual.

“(B) EXCEPTION.—The Commission may exempt a small
nationally recognized statistical rating organization from
the limitations under this paragraph, if the Commission
finds that compliance with such limitations would impose
an unreasonable burden on the nationally recognized statis-
tical rating organization.

“(3) OTHER DUTIES.—Each individual designated under
paragraph (1) shall establish procedures for the receipt, reten-
tion, and treatment of—

“(A) complaints regarding credit ratings, models, meth-
odologies, and compliance with the securities laws and
the policies and procedures developed under this section;
and

“(B) confidential, anonymous complaints by employees
or users of credit ratings.

“(4) COMPENSATION.—The compensation of each compliance
officer appointed under paragraph (1) shall not be linked to
the financial performance of the nationally recognized statis-
tical rating organization and shall be arranged so as to ensure
the independence of the officer’s judgment.

“(5) ANNUAL REPORTS REQUIRED.—

“(A) ANNUAL REPORTS REQUIRED.—Each individual des-
ignated under paragraph (1) shall submit to the nationally
recognized statistical rating organization an annual report
on the compliance of the nationally recognized statistical
rating organization with the securities laws and the policies
and procedures of the nationally recognized statistical
rating organization that includes—

“(i) a description of any material changes to the
code of ethics and conflict of interest policies of the
natéionally recognized statistical rating organization;
an

“(ii) a certification that the report is accurate and
complete.

“(B) SUBMISSION OF REPORTS TO THE COMMISSION.—
Each nationally recognized statistical rating organization
shall file the reports required under subparagraph (A)
together with the financial report that is required to be
submitted to the Commission under this section.”;
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(6) in subsection (k), by striking “furnish to” and inserting
“file with”;

(7) in subsection (I)(2)(A)(i), by striking “furnished” and
inserting “filed”; and

(8) by striking subsection (p) and inserting the following:
“(p) REGULATION OF NATIONALLY RECOGNIZED STATISTICAL

RATING ORGANIZATIONS.—

“(1) ESTABLISHMENT OF OFFICE OF CREDIT RATINGS.—
“(A) OFFICE ESTABLISHED.—The Commission shall
establish within the Commission an Office of Credit Ratings
(referred to in this subsection as the ‘Office’) to administer
the rules of the Commission—
“(1) with respect to the practices of nationally recog-
nized statistical rating organizations in determining
ratings, for the protection of users of credit ratings
and in the public interest;
“(i1) to promote accuracy in credit ratings issued
by nationally recognized statistical rating organiza-
tions; and
“(iii) to ensure that such ratings are not unduly
influenced by conflicts of interest.
“(B) DIRECTOR OF THE OFFICE.—The head of the Office
shall be the Director, who shall report to the Chairman.
“(2) STAFFING.—The Office established under this sub-
section shall be staffed sufficiently to carry out fully the require-
ments of this section. The staff shall include persons with
knowledge of and expertise in corporate, municipal, and struc-
tured debt finance.

“(3) COMMISSION EXAMINATIONS.—

“(A) ANNUAL EXAMINATIONS REQUIRED.—The Office
shall conduct an examination of each nationally recognized
statistical rating organization at least annually.

“(B) CONDUCT OF EXAMINATIONS.—Each examination
under subparagraph (A) shall include a review of—

“(1) whether the nationally recognized statistical
rating organization conducts business in accordance
with the policies, procedures, and rating methodologies
of the nationally recognized statistical rating organiza-
tion;

“(ii) the management of conflicts of interest by
the nationally recognized statistical rating organiza-
tion;

“(iii) implementation of ethics policies by the
nationally recognized statistical rating organization;

“(iv) the internal supervisory controls of the nation-
ally recognized statistical rating organization;

“(v) the governance of the nationally recognized
statistical rating organization;

“(vi) the activities of the individual designated by
the nationally recognized statistical rating organization
under subsection (j)(1);

“(vii) the processing of complaints by the nationally
recognized statistical rating organization; and

“(viii) the policies of the nationally recognized
statistical rating organization governing the post-
employment activities of former staff of the nationally
recognized statistical rating organization.
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“(C) INSPECTION REPORTS.—The Commission shall
make available to the public, in an easily understandable
format, an annual report summarizing—

“(i) the essential findings of all examinations con-
ducted under subparagraph (A), as deemed appropriate
by the Commission;

“(ii) the responses by the nationally recognized
statistical rating organizations to any material regu-
latory deficiencies identified by the Commission under
clause (i); and

“(iii) whether the nationally recognized statistical
rating organizations have appropriately addressed the
recommendations of the Commission contained in pre-
vious reports under this subparagraph.

“(4) RULEMAKING AUTHORITY.—The Commission shall—

“(A) establish, by rule, fines, and other penalties
applicable to any nationally recognized statistical rating
organization that violates the requirements of this section
and the rules thereunder; and

“(B) issue such rules as may be necessary to carry
out this section.

“(q) TRANSPARENCY OF RATINGS PERFORMANCE.—

“(1) RULEMAKING REQUIRED.—The Commission shall, by
rule, require that each nationally recognized statistical rating
organization publicly disclose information on the initial credit
ratings determined by the nationally recognized statistical
rating organization for each type of obligor, security, and money
market instrument, and any subsequent changes to such credit
ratings, for the purpose of allowing users of credit ratings
to evaluate the accuracy of ratings and compare the perform-
ance of ratings by different nationally recognized statistical
rating organizations.

“(2) CONTENT.—The rules of the Commission under this
subsection shall require, at a minimum, disclosures that—

“(A) are comparable among nationally recognized
statistical rating organizations, to allow users of credit
ratings to compare the performance of credit ratings across
nationally recognized statistical rating organizations;

“B) are clear and informative for investors having
a wide range of sophistication who use or might use credit
ratings;

“(C) include performance information over a range of
years and for a variety of types of credit ratings, including
for credit ratings withdrawn by the nationally recognized
statistical rating organization;

“D) are published and made freely available by the
nationally recognized statistical rating organization, on an
easily accessible portion of its website, and in writing,
when requested,;

“(E) are appropriate to the business model of a nation-
ally recognized statistical rating organization; and

“(F) each nationally recognized statistical rating
organization include an attestation with any credit rating
it issues affirming that no part of the rating was influenced
by any other business activities, that the rating was based
solely on the merits of the instruments being rated, and
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that such rating was an independent evaluation of the

risks and merits of the instrument.

“(r) CREDIT RATINGS METHODOLOGIES.—The Commission shall
prescribe rules, for the protection of investors and in the public
interest, with respect to the procedures and methodologies,
including qualitative and quantitative data and models, used by
nationally recognized statistical rating organizations that require
each nationally recognized statistical rating organization—

“(1) to ensure that credit ratings are determined using
procedures and methodologies, including qualitative and quan-
titative data and models, that are—

“(A) approved by the board of the nationally recognized
statistical rating organization, a body performing a function
similar to that of a board; and

“(B) in accordance with the policies and procedures
of the nationally recognized statistical rating organization
for the development and modification of credit rating proce-
dures and methodologies;

“(2) to ensure that when material changes to credit rating
procedures and methodologies (including changes to qualitative
and quantitative data and models) are made, that—

“(A) the changes are applied consistently to all credit
rati{lgs to which the changed procedures and methodologies
apply;

“B) to the extent that changes are made to credit
rating surveillance procedures and methodologies, the
changes are applied to then-current credit ratings by the
nationally recognized statistical rating organization within
a reasonable time period determined by the Commission,
by rule; and

“(C) the nationally recognized statistical rating
orgdanization publicly discloses the reason for the change;
an
“(3) to notify users of credit ratings—

“(A) of the version of a procedure or methodology,
including the qualitative methodology or quantitative
inputs, used with respect to a particular credit rating;

“(B) when a material change is made to a procedure
or methodology, including to a qualitative model or quan-
titative inputs;

“(C) when a significant error is identified in a proce-
dure or methodology, including a qualitative or quantitative
model, that may result in credit rating actions; and

“D) of the likelihood of a material change described
in subparagraph (B) resulting in a change in current credit
ratings.

“(s) TRANSPARENCY OF CREDIT RATING METHODOLOGIES AND
INFORMATION REVIEWED.—

“(1) FOorRM FOR DISCLOSURES.—The Commission shall
require, by rule, each nationally recognized statistical rating
organization to prescribe a form to accompany the publication
of each credit rating that discloses—

“(A) information relating to—

“(i) the assumptions underlying the credit rating
procedures and methodologies;

“@1) the data that was relied on to determine the
credit rating; and
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“(ii) if applicable, how the nationally recognized
statistical rating organization used servicer or remit-
tance reports, and with what frequency, to conduct
surveillance of the credit rating; and
“B) information that can be used by investors and

other users of credit ratings to better understand credit

ratings in each class of credit rating issued by the nation-

ally recognized statistical rating organization.

“(2) ForMAT.—The form developed under paragraph (1)
shall—

“(A) be easy to use and helpful for users of credit
ratings to understand the information contained in the
report;

“(B) require the nationally recognized statistical rating
organization to provide the content described in paragraph
(3)(B) in a manner that is directly comparable across types
of securities; and

“(C) be made readily available to users of credit ratings,
in electronic or paper form, as the Commission may, by
rule, determine.

“(3) CONTENT OF FORM.—

“(A) QUALITATIVE CONTENT.—Each nationally recog-
nized statistical rating organization shall disclose on the
form developed under paragraph (1)—

“(1) the credit ratings produced by the nationally
recognized statistical rating organization;

“(ii) the main assumptions and principles used
in constructing procedures and methodologies,
including qualitative methodologies and quantitative
inputs and assumptions about the correlation of
defaults across underlying assets used in rating struc-
tured products;

“(1i1) the potential limitations of the credit ratings,
and the types of risks excluded from the credit ratings
that the nationally recognized statistical rating
organization does not comment on, including liquidity,
market, and other risks;

“(iv) information on the uncertainty of the credit
rating, including—

“I) information on the reliability, accuracy,
and quality of the data relied on in determining
the credit rating; and

“II) a statement relating to the extent to
which data essential to the determination of the
credit rating were reliable or limited, including—

“(aa) any limits on the scope of historical
data; and

“(bb) any limits in accessibility to certain
documents or other types of information that
would have better informed the credit rating;

“(v) whether and to what extent third party due
diligence services have been used by the nationally
recognized statistical rating organization, a description
of the information that such third party reviewed in
conducting due diligence services, and a description
of the findings or conclusions of such third party;
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“(vi) a description of the data about any obligor,
issuer, security, or money market instrument that were
relied upon for the purpose of determining the credit
rating;

“(vii) a statement containing an overall assessment
of the quality of information available and considered
in producing a rating for an obligor, security, or money
market instrument, in relation to the quality of
information available to the nationally recognized
statistical rating organization in rating similar
issuances;

“(viii) information relating to conflicts of interest
of the nationally recognized statistical rating organiza-
tion; and

“(ix) such additional information as the Commis-
sion may require.

“(B) QUANTITATIVE CONTENT.—Each nationally recog-
nized statistical rating organization shall disclose on the
form developed under this subsection—

“(i) an explanation or measure of the potential
volatility of the credit rating, including—

“I) any factors that might lead to a change
in the credit ratings; and

“(II) the magnitude of the change that a user
can expect under different market conditions;

“(ii) information on the content of the rating,
including—

“(I) the historical performance of the rating;
and

“(II) the expected probability of default and
the expected loss in the event of default;

“(iii) information on the sensitivity of the rating
to assumptions made by the nationally recognized
statistical rating organization, including—

“(I) 5 assumptions made in the ratings process
that, without accounting for any other factor,
would have the greatest impact on a rating if
the assumptions were proven false or inaccurate;
and

“II) an analysis, using specific examples, of
how each of the 5 assumptions identified under
subclause (I) impacts a rating;

“(iv) such additional information as may be
required by the Commission.

“(4) DUE DILIGENCE SERVICES FOR ASSET-BACKED SECURI-
TIES.—

“(A) FINDINGS.—The issuer or underwriter of any asset-
backed security shall make publicly available the findings
and conclusions of any third-party due diligence report
obtained by the issuer or underwriter.

“(B) CERTIFICATION REQUIRED.—In any case in which
third-party due diligence services are employed by a nation-
ally recognized statistical rating organization, an issuer,
or an underwriter, the person providing the due diligence
services shall provide to any nationally recognized statis-
tical rating organization that produces a rating to which
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such services relate, written certification, as provided in
subparagraph (C).

“(C) FORMAT AND CONTENT.—The Commission shall
establish the appropriate format and content for the written
certifications required under subparagraph (B), to ensure
that providers of due diligence services have conducted
a thorough review of data, documentation, and other rel-
evant information necessary for a nationally recognized
statistical rating organization to provide an accurate rating.

“(D) DISCLOSURE OF CERTIFICATION.—The Commission
shall adopt rules requiring a nationally recognized statis-
tical rating organization, at the time at which the nation-
ally recognized statistical rating organization produces a
rating, to disclose the certification described in subpara-
graph (B) to the public in a manner that allows the public
to determine the adequacy and level of due diligence serv-
ices provided by a third party.

“(t) CORPORATE GOVERNANCE, ORGANIZATION, AND MANAGE-
MENT OF CONFLICTS OF INTEREST.—
“(1) BOARD OF DIRECTORS.—Each nationally recognized
statistical rating organization shall have a board of directors.
“(2) INDEPENDENT DIRECTORS.—

“(A) IN GENERAL.—At least Y2 of the board of directors,
but not fewer than 2 of the members thereof, shall be
independent of the nationally recognized statistical rating
agency. A portion of the independent directors shall include
users of ratings from a nationally recognized statistical
rating organization.

“(B) INDEPENDENCE DETERMINATION.—In order to be
considered independent for purposes of this subsection, a
member of the board of directors of a nationally recognized
statistical rating organization—

“(i) may not, other than in his or her capacity
as a member of the board of directors or any committee
thereof—

“(I) accept any consulting, advisory, or other
compensatory fee from the nationally recognized
statistical rating organization; or

“(II) be a person associated with the nationally
recognized statistical rating organization or with
any affiliated company thereof; and
“(i1) shall be disqualified from any deliberation

involving a specific rating in which the independent

board member has a financial interest in the outcome
of the rating.

“(C) COMPENSATION AND TERM.—The compensation of
the independent members of the board of directors of a
nationally recognized statistical rating organization shall
not be linked to the business performance of the nationally
recognized statistical rating organization, and shall be
arranged so as to ensure the independence of their judg-
ment. The term of office of the independent directors shall
be for a pre-agreed fixed period, not to exceed 5 years,
and shall not be renewable.

“(3) DUTIES OF BOARD OF DIRECTORS.—In addition to the
overall responsibilities of the board of directors, the board shall
oversee—
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“(A) the establishment, maintenance, and enforcement
of policies and procedures for determining credit ratings;

“(B) the establishment, maintenance, and enforcement
of policies and procedures to address, manage, and disclose
any conflicts of interest;

“(C) the effectiveness of the internal control system
with respect to policies and procedures for determining
credit ratings; and

“(D) the compensation and promotion policies and prac-
tices of the nationally recognized statistical rating organiza-
tion.

“(4) TREATMENT OF NRSRO SUBSIDIARIES.—If a nationally
recognized statistical rating organization is a subsidiary of a
parent entity, the board of the directors of the parent entity
may satisfy the requirements of this subsection by assigning
to a committee of such board of directors the duties under
paragraph (3), if—

“(A) at least Y2 of the members of the committee
(including the chairperson of the committee) are inde-
pendent, as defined in this section; and

“B) at least 1 member of the committee is a user
of ratings from a nationally recognized statistical rating
organization.

“(5) EXCEPTION AUTHORITY.—If the Commission finds that
compliance with the provisions of this subsection present an
unreasonable burden on a small nationally recognized statis-
tical rating organization, the Commission may permit the
nationally recognized statistical rating organization to delegate
such responsibilities to a committee that includes at least one
individual who is a user of ratings of a nationally recognized
statistical rating organization.”.

(b) CONFORMING AMENDMENT.—Section 3(a)(62) of the Securi-
ties Exchange Act of 1934 (15 U.S.C. 78c(a)(62)) is amended by
striking subparagraph (A) and redesignating subparagraphs (B)
and (C) as subparagraphs (A) and (B), respectively.

SEC. 933. STATE OF MIND IN PRIVATE ACTIONS.

(a) ACCOUNTABILITY.—Section 15E(m) of the Securities
Exchange Act of 1934 (15 U.S.C. 780-7(m)) is amended to read
as follows:

“(m) ACCOUNTABILITY.—

“(1) IN GENERAL.—The enforcement and penalty provisions
of this title shall apply to statements made by a credit rating
agency in the same manner and to the same extent as such
provisions apply to statements made by a registered public
accounting firm or a securities analyst under the securities
laws, and such statements shall not be deemed forward-looking
statements for the purposes of section 21E.

“(2) RULEMAKING.—The Commission shall issue such rules
as may be necessary to carry out this subsection.”.

(b) STATE OF MIND.—Section 21D(b)(2) of the Securities
Exchange Act of 1934 (15 U.S.C. 78u—4(b)(2)) is amended—

(1) by striking “In any” and inserting the following:

“(A) IN GENERAL.—Except as provided in subparagraph

(B), in any”; and

(2) by adding at the end the following:
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“(B) EXCEPTION.—In the case of an action for money
damages brought against a credit rating agency or a
controlling person under this title, it shall be sufficient,
for purposes of pleading any required state of mind in
relation to such action, that the complaint state with
particularity facts giving rise to a strong inference that
the credit rating agency knowingly or recklessly failed—

“(i) to conduct a reasonable investigation of the
rated security with respect to the factual elements
relied upon by its own methodology for evaluating
credit risk; or

“(ii) to obtain reasonable verification of such fac-
tual elements (which verification may be based on

a sampling technique that does not amount to an audit)

from other sources that the credit rating agency consid-

ered to be competent and that were independent of
the issuer and underwriter.”.

SEC. 934. REFERRING TIPS TO LAW ENFORCEMENT OR REGULATORY
AUTHORITIES.

Section 15E of the Securities Exchange Act of 1934 (15 U.S.C.
780-7), as amended by this subtitle, is amended by adding at
the end the following:

“(u) Dury To REPORT TIPS ALLEGING MATERIAL VIOLATIONS
OF LAaw.—

“(1) Dutry TO REPORT.—Each nationally recognized statis-
tical rating organization shall refer to the appropriate law
enforcement or regulatory authorities any information that the
nationally recognized statistical rating organization receives
from a third party and finds credible that alleges that an
issuer of securities rated by the nationally recognized statistical
rating organization has committed or is committing a material
violation of law that has not been adjudicated by a Federal
or State court.

“(2) RULE OF CONSTRUCTION.—Nothing in paragraph (1)
may be construed to require a nationally recognized statistical
rating organization to verify the accuracy of the information
described in paragraph (1).”.

SEC. 935. CONSIDERATION OF INFORMATION FROM SOURCES OTHER
THAN THE ISSUER IN RATING DECISIONS.

Section 15E of the Securities Exchange Act of 1934 (15 U.S.C.
780-7), as amended by this subtitle, is amended by adding at
the end the following:

“(v) INFORMATION FROM SOURCES OTHER THAN THE ISSUER.—
In producing a credit rating, a nationally recognized statistical
rating organization shall consider information about an issuer that
the nationally recognized statistical rating organization has, or
receives from a source other than the issuer or underwriter, that
the nationally recognized statistical rating organization finds cred-
ible and potentially significant to a rating decision.”.

SEC. 936. QUALIFICATION STANDARDS FOR CREDIT RATING ANALYSTS.

Not later than 1 year after the date of enactment of this
Act, the Commission shall issue rules that are reasonably designed
to ensure that any person employed by a nationally recognized
statistical rating organization to perform credit ratings—
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(1) meets standards of training, experience, and competence
necessary to produce accurate ratings for the categories of
issuers whose securities the person rates; and

(2) is tested for knowledge of the credit rating process.

SEC. 937. TIMING OF REGULATIONS.

Unless otherwise specifically provided in this subtitle, the
Commission shall issue final regulations, as required by this subtitle
and the amendments made by this subtitle, not later than 1 year
after the date of enactment of this Act.

SEC. 938. UNIVERSAL RATINGS SYMBOLS.

(a) RULEMAKING.—The Commission shall require, by rule, each
nationally recognized statistical rating organization to establish,
maintain, and enforce written policies and procedures that—

(1) assess the probability that an issuer of a security or
money market instrument will default, fail to make timely
payments, or otherwise not make payments to investors in
accordance with the terms of the security or money market
instrument,;

(2) clearly define and disclose the meaning of any symbol
used by the nationally recognized statistical rating organization
to denote a credit rating; and

(3) apply any symbol described in paragraph (2) in a
manner that is consistent for all types of securities and money
market instruments for which the symbol is used.

(b) RULE OF CONSTRUCTION.—Nothing in this section shall pro-
hibit a nationally recognized statistical rating organization from
using distinct sets of symbols to denote credit ratings for different
types of securities or money market instruments.

SEC. 939. REMOVAL OF STATUTORY REFERENCES TO CREDIT RATINGS.

(a) FEDERAL DEPOSIT INSURANCE ACT.—The Federal Deposit
Insurance Act (12 U.S.C. 1811 et seq.) is amended—

(1) in section 7(b)(1)(E)(i), by striking “credit rating entities,
and other private economic” and insert “private economic,
credit,”;

(2) in section 28(d)—

(A) in the subsection heading, by striking “NOT OF
INVESTMENT GRADE”;

(B) in paragraph (1), by striking “not of investment
grade” and inserting “that does not meet standards of
credit-worthiness as established by the Corporation”;

(C) in paragraph (2), by striking “not of investment
grade”;

(D) by striking paragraph (3);

d(E) by redesignating paragraph (4) as paragraph (3);
an

(F) in paragraph (3), as so redesignated—

(i) by striking subparagraph (A);

(i1) by redesignating subparagraphs (B) and (C)
as subparagraphs (A) and (B), respectively; and

(ii1) in subparagraph (B), as so redesignated, by
striking “not of investment grade” and inserting “that
does not meet standards of credit-worthiness as estab-
lished by the Corporation”; and

(3) in section 28(e)—
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(A) in the subsection heading, by striking “NOT OF
INVESTMENT GRADE”;

(B) in paragraph (1), by striking “not of investment
grade” and inserting “that does not meet standards of
credit-worthiness as established by the Corporation”; and

(C) in paragraphs (2) and (3), by striking “not of invest-
ment grade” each place that it appears and inserting “that
does not meet standards of credit-worthiness established
by the Corporation”.

(b) FEDERAL HOUSING ENTERPRISES FINANCIAL SAFETY AND
SOUNDNESS AcCT OF 1992.—Section 1319 of the Federal Housing
Enterprises Financial Safety and Soundness Act of 1992 (12 U.S.C.
4519) is amended by striking “that is a nationally recognized statis-
tical rating organization, as such term is defined in section 3(a)
of the Securities Exchange Act of 1934,”.

(¢) INVESTMENT COMPANY ACT OF 1940.—Section
6(a)(5)(A)iv)(I) Investment Company Act of 1940 (15 U.S.C. 80a—
6(a)(5)(A)(iv)(I)) is amended by striking “is rated investment grade
by not less than 1 nationally recognized statistical rating organiza-
tion” and inserting “meets such standards of credit-worthiness as
the Commission shall adopt”.

(d) REVISED STATUTES.—Section 5136A of title LXII of the
Revised Statutes of the United States (12 U.S.C. 24a) is amended—

(1) in subsection (a)(2)(E), by striking “any applicable
rating” and inserting “standards of credit-worthiness estab-
lished by the Comptroller of the Currency”;

(2) in the heading for subsection (a)(3) by striking “RATING
OR COMPARABLE REQUIREMENT” and inserting “REQUIREMENT”,

(3) subsection (a)(3), by amending subparagraph (A) to
read as follows:

“(A) IN GENERAL.—A national bank meets the require-
ments of this paragraph if the bank is one of the 100
largest insured banks and has not fewer than 1 issue
of outstanding debt that meets standards of credit-worthi-
ness or other criteria as the Secretary of the Treasury
and the Board of Governors of the Federal Reserve System
may jointly establish.”.

(4) in the heading for subsection (f), by striking “MAINTAIN
PuBLIC RATING OR” and inserting “MEET STANDARDS OF CREDIT-
WORTHINESS”; and

(5) in subsection (f)(1), by striking “any applicable rating”
and inserting “standards of credit-worthiness established by
the Comptroller of the Currency”.

(e) SECURITIES EXCHANGE ACT OF 1934.—Section 3(a) Securities
Exchange Act of 1934 (15 U.S.C. 78a(3)(a)) is amended—

(1) in paragraph (41), by striking “is rated in one of the
two highest rating categories by at least one nationally recog-
nized statistical rating organization” and inserting “meets
standards of credit-worthiness as established by the Commis-
sion”; and

(2) in paragraph (53)(A), by striking “is rated in 1 of the
4 highest rating categories by at least 1 nationally recognized
statistical rating organization” and inserting “meets standards
of credit-worthiness as established by the Commission”.

(f) WorLD BANK DiscuUssIONS.—Section 3(a)(6) of the amend-
ment in the nature of a substitute to the text of H.R. 4645, as
ordered reported from the Committee on Banking, Finance and



H.R.4173—512

Urban Affairs on September 22, 1988, as enacted into law by
section 555 of Public Law 100-461, (22 U.S.C. 286hh(a)(6)), is
amended by striking “credit rating” and inserting “credit-worthi-
ness”.

(g) EFFECTIVE DATE.—The amendments made by this section
shall take effect 2 years after the date of enactment of this Act.

(h) STUDY AND REPORT.—

(1) IN GENERAL.—Commission shall undertake a study on

the feasability and desirability of—

(A) standardizing credit ratings terminology, so that
all credit rating agencies issue credit ratings using identical
terms;

(B) standardizing the market stress conditions under
which ratings are evaluated;

(C) requiring a quantitative correspondence between
credit ratings and a range of default probabilities and
loss expectations under standardized conditions of economic
stress; and

(D) standardizing credit rating terminology across
asset classes, so that named ratings correspond to a
standard range of default probabilities and expected losses
independent of asset class and issuing entity.

(2) REPORT.—Not later than 1 year after the date of enact-
ment of this Act, the Commission shall submit to Congress
a report containing the findings of the study under paragraph
(1) and the recommendations, if any, of the Commission with
respect to the study.

SEC. 939A. REVIEW OF RELIANCE ON RATINGS.

(a) AGENCY REVIEW.—Not later than 1 year after the date
of the enactment of this subtitle, each Federal agency shall, to
the extent applicable, review—

(1) any regulation issued by such agency that requires
the use of an assessment of the credit-worthiness of a security
or money market instrument; and

(2) any references to or requirements in such regulations
regarding credit ratings.

(b) MODIFICATIONS REQUIRED.—Each such agency shall modify
any such regulations identified by the review conducted under
subsection (a) to remove any reference to or requirement of reliance
on credit ratings and to substitute in such regulations such standard
of credit-worthiness as each respective agency shall determine as
appropriate for such regulations. In making such determination,
such agencies shall seek to establish, to the extent feasible, uniform
standards of credit-worthiness for use by each such agency, taking
into account the entities regulated by each such agency and the
purposes for which such entities would rely on such standards
of credit-worthiness.

(c) REPORT.—Upon conclusion of the review required under
subsection (a), each Federal agency shall transmit a report to Con-
gress containing a description of any modification of any regulation
such agency made pursuant to subsection (b).

SEC. 939B. ELIMINATION OF EXEMPTION FROM FAIR DISCLOSURE
RULE.

Not later than 90 days after the date of enactment of this
subtitle, the Securities Exchange Commission shall revise Regula-
tion FD (17 C.F.R. 243.100) to remove from such regulation the
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exemption for entities whose primary business is the issuance of
credit ratings (17 C.F.R. 243.100(b)(2)(iii)).

SEC. 939C. SECURITIES AND EXCHANGE COMMISSION STUDY ON
STRENGTHENING CREDIT RATING AGENCY INDEPEND-
ENCE.

(a) STUDY.—The Commission shall conduct a study of—

(1) the independence of nationally recognized statistical
rating organizations; and

(2) how the independence of nationally recognized statis-
tical rating organizations affects the ratings issued by the
nationally recognized statistical rating organizations.

(b) SUBJECTS FOR EVALUATION.—In conducting the study under
subsection (a), the Commission shall evaluate—

(1) the management of conflicts of interest raised by a
nationally recognized statistical rating organization providing
other services, including risk management advisory services,
ancillary assistance, or consulting services;

(2) the potential impact of rules prohibiting a nationally
recognized statistical rating organization that provides a rating
to an issuer from providing other services to the issuer; and

(3) any other issue relating to nationally recognized statis-
tical rating organizations, as the Chairman of the Commission
determines is appropriate.

(c) REPORT.—Not later than 3 years after the date of enactment
of this Act, the Chairman of the Commission shall submit to the
Committee on Banking, Housing, and Urban Affairs of the Senate
and the Committee on Financial Services of the House of Represent-
atives a report on the results of the study conducted under sub-
section (a), including recommendations, if any, for improving the
integrity of ratings issued by nationally recognized statistical rating
organizations.

SEC. 939D. GOVERNMENT ACCOUNTABILITY OFFICE STUDY ON ALTER-
NATIVE BUSINESS MODELS.

(a) STuDY.—The Comptroller General of the United States shall
conduct a study on alternative means for compensating nationally
recognized statistical rating organizations in order to create incen-
tives for nationally recognized statistical rating organizations to
provide more accurate credit ratings, including any statutory
changes that would be required to facilitate the use of an alternative
means of compensation.

(b) REPORT.—Not later than 18 months after the date of enact-
ment of this Act, the Comptroller General shall submit to the
Committee on Banking, Housing, and Urban Affairs of the Senate
and the Committee on Financial Services of the House of Represent-
atives a report on the results of the study conducted under sub-
section (a), including recommendations, if any, for providing incen-
tives to credit rating agencies to improve the credit rating process.

SEC. 939E. GOVERNMENT ACCOUNTABILITY OFFICE STUDY ON THE
CREATION OF AN INDEPENDENT PROFESSIONAL
ANALYST ORGANIZATION.

(a) STuDY.—The Comptroller General of the United States shall
conduct a study on the feasibility and merits of creating an inde-
pendent professional organization for rating analysts employed by
nationally recognized statistical rating organizations that would
be responsible for—
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(1) establishing independent standards for governing the
profession of rating analysts;
(2) establishing a code of ethical conduct; and
(3) overseeing the profession of rating analysts.
(b) REPORT.—Not later than 1 year after the date of publication
of the rules issued by the Commission pursuant to section 936,
the Comptroller General shall submit to the Committee on Banking,
Housing, and Urban Affairs of the Senate and the Committee
on Financial Services of the House of Representatives a report
on the results of the study conducted under subsection (a).

SEC. 939F. STUDY AND RULEMAKING ON ASSIGNED CREDIT RATINGS.

(a) DEFINITION.—In this section, the term “structured finance
product” means an asset-backed security, as defined in section
3(a)(77) of the Securities Exchange Act of 1934, as added by section
941, and any structured product based on an asset-backed security,
as determined by the Commission, by rule.

(b) STUDY.—The Commission shall carry out a study of—

(1) the credit rating process for structured finance products
and the conflicts of interest associated with the issuer-pay
and the subscriber-pay models;

(2) the feasibility of establishing a system in which a public
or private utility or a self-regulatory organization assigns
nationally recognized statistical rating organizations to deter-
mine the credit ratings of structured finance products,
including—

(A) an assessment of potential mechanisms for deter-
mining fees for the nationally recognized statistical rating
organizations;

(B) appropriate methods for paying fees to the nation-
ally recognized statistical rating organizations;

(C) the extent to which the creation of such a system
would be viewed as the creation of moral hazard by the
Federal Government; and

(D) any constitutional or other issues concerning the
establishment of such a system;

(3) the range of metrics that could be used to determine
the accuracy of credit ratings; and

(4) alternative means for compensating nationally recog-
nized statistical rating organizations that would create incen-
tives for accurate credit ratings.

(¢c) REPORT AND RECOMMENDATION.—Not later than 24 months
after the date of enactment of this Act, the Commission shall
submit to the Committee on Banking, Housing, and Urban Affairs
of the Senate and the Committee on Financial Services of the
House of Representatives a report that contains—

by (12i the findings of the study required under subsection

(b); an

(2) any recommendations for regulatory or statutory
changes that the Commission determines should be made to
implement the findings of the study required under subsection

(d) RULEMAKING.—

(1) RULEMAKING.—After submission of the report under
subsection (c), the Commission shall, by rule, as the Commis-
sion determines is necessary or appropriate in the public
interest or for the protection of investors, establish a system
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for the assignment of nationally recognized statistical rating
organizations to determine the initial credit ratings of struc-
tured finance products, in a manner that prevents the issuer,
sponsor, or underwriter of the structured finance product from
selecting the nationally recognized statistical rating organiza-
tion that will determine the initial credit ratings and monitor
such credit ratings. In issuing any rule under this paragraph,
the Commission shall give thorough consideration to the provi-
sions of section 15E(w) of the Securities Exchange Act of 1934,
as that provision would have been added by section 939D
of H.R. 4173 (111th Congress), as passed by the Senate on
May 20, 2010, and shall implement the system described in
such section 939D unless the Commission determines that an
alternative system would better serve the public interest and
the protection of investors.

(2) RULE OF CONSTRUCTION.—Nothing in this subsection
may be construed to limit or suspend any other rulemaking
authority of the Commission.

SEC. 939G. EFFECT OF RULE 436(G).

Rule 436(g), promulgated by the Securities and Exchange
Commission under the Securities Act of 1933, shall have no force
or effect.

SEC. 939H. SENSE OF CONGRESS.

It is the sense of Congress that the Securities and Exchange
Commission should exercise the rulemaking authority of the
Commission under section 15E(h)(2)(B) of the Securities Exchange
Act of 1934 (15 U.S.C. 780-7(h)(2)(B)) to prevent improper conflicts
of interest arising from employees of nationally recognized statis-
tical rating organizations providing services to issuers of securities
that are unrelated to the issuance of credit ratings, including con-
sulting, advisory, and other services.

Subtitle D—Improvements to the Asset-
Backed Securitization Process

SEC. 941. REGULATION OF CREDIT RISK RETENTION.

(a) DEFINITION OF ASSET-BACKED SECURITY.—Section 3(a) of
the Securities Exchange Act of 1934 (15 U.S.C. 78c(a)) is amended
by adding at the end the following:

“(77) ASSET-BACKED SECURITY.—The term ‘asset-backed
security’—

“(A) means a fixed-income or other security
collateralized by any type of self-liquidating financial asset
(including a loan, a lease, a mortgage, or a secured or
unsecured receivable) that allows the holder of the security
to receive payments that depend primarily on cash flow
from the asset, including—

“(1) a collateralized mortgage obligation;

“(ii) a collateralized debt obligation;

“(iii) a collateralized bond obligation;

“(iv) a collateralized debt obligation of asset-backed
securities;

“(v) a collateralized debt obligation of collateralized
debt obligations; and





