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          SOUTHERN DISTRICT REPORTERS, P.C.

            (212) 805-0300

J7AJMORP                

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
------------------------------x 
 
UNITED STATES OF AMERICA, 
 
           v.                           19 Cr. 0556 
 
MICHAEL MORTIMER, 
  
               Defendant. 
 
------------------------------x 
 
 

                                        July 10, 2019 
                                        10:40 a.m. 
 

 

Before: 
 

HON. VALERIE E. CAPRONI, 
 
                                        District Judge 
 
 

APPEARANCES 
 
GEOFFREY S. BERMAN, 
     United States Attorney for the 
     Southern District of New York 
MARTIN S. BELL, 
     Assistant United States Attorney 
 
BLANK ROME, LLP, 
     Attorneys for defendant Mortimer 
BY:  JERRY D. BERNSTEIN, Esq. 
     NICHOLAS R. TAMBONE, Esq. 
                 Of counsel 
 
Also Present: 
     DIANA CHAU, United States Postal Inspector 
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          SOUTHERN DISTRICT REPORTERS, P.C.

            (212) 805-0300

J7AJMORP                

you, if any, for your cooperation.  Do you understand that?

THE DEFENDANT:  I do.

THE COURT:  Mr. Mortimer, in order to accept your

guilty plea, I have to be convinced that you're actually guilty

of these crimes.  Can you tell me what you did that makes you

guilty?

THE DEFENDANT:  From October 2013 to February 5, 2016,

I was employed by the Brixmor Property Group, Inc., a

publicly-traded real estate investment trust.  Brixmor's

primary source of revenue is rental income from commercial

tenants that lease real estate owned by Brixmor.

My title at Brixmor was senior vice president of 

management accounting.  My job duties included accounting for 

revenues generated by Brixmor's real estate, and preparing 

analyzes of financial data for Brixmor's quarterly and annual 

reports.  One of the financial analyzes I prepared for the 

quarterly and annual reports was Same Store Net Operating 

Income or Same Store NOI.  Same Store NOI is a financial metric 

that compares the net operating income generated by Brixmor's 

properties during a given period to the net operating income 

generated by the same properties in the prior comparable 

period.  The Same Store NOI metric I prepared for the quarterly 

and annual reports tracked the percentage change in the Same 

Store NOI between the two periods. 

I participated in a scheme with Brixmor executives,
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          SOUTHERN DISTRICT REPORTERS, P.C.

            (212) 805-0300

J7AJMORP                

including Steven Splain, Michael Pappagallo and Michael

Carroll, to prepare inaccurate Same Store NOI data for

Brixmor's quarterly and annual reports.  Splain and Pappagallo

directed me to account for same store revenue in a manner that

would "smooth" the Same Store NOI data.  I understood these

directions were coming from Splain, Pappagallo and Carroll,

directly and indirectly.  I agreed that I would follow Splain,

Pappagallo's and Carroll's directions, and then I did, in fact,

prepare inaccurate Same Store NOI data for Brixmor's quarterly

and annual reports.  The purpose of the smoothing was to show

consistently "smooth" positive growth in Same Store NOI,

instead of positive and negative changes in Same Store NOI

compared to the prior quarter that actually occurred.

I knew that the inaccurate Same Store NOI data I

agreed to prepare for Brixmor's quarterly and annual reports,

and did, in fact, prepare, would be distributed to the

investing public.  I also knew that the investing public would

rely on the reports to access Brixmor's financial condition.  I

also knew that by "smoothing" the Same Store NOI data, the

investing public would be given inaccurate financial

information about Brixmor; and would, therefore, be misled

about Brixmor's actual financial performance.

THE COURT:  Where did you do all of this?

THE DEFENDANT:  Sorry?

THE COURT:  Where was your office?
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          SOUTHERN DISTRICT REPORTERS, P.C.

            (212) 805-0300

J7AJMORP                

THE DEFENDANT:  I was officed right outside

Philadelphia, Pennsylvania.

THE COURT:  Was Brixmor in Manhattan?  Did they have

an office in Manhattan?

THE DEFENDANT:  Yes, they did.

THE COURT:  Did you talk to them on the phone or email

them about the scheme?

THE DEFENDANT:  On email.  Steven Splain, he split his

time between the New York and Pennsylvania office.  A lot of

times it was in person.

THE COURT:  Sometimes in person, sometimes on the

phone?

THE DEFENDANT:  Correct.

THE COURT:  Okay.  When you did all of that, Mr.

Mortimer, did you know what you were doing was wrong and

against the law?

THE DEFENDANT:  Yes, I did.

THE COURT:  Did anyone threaten you or coerce you or

force you to engage in the scheme?

THE DEFENDANT:  No.

THE COURT:  Does any attorney want me to make further

inquiry?

MR. BELL:  No, your Honor.  I think that is

sufficient.

MR. BERNSTEIN:  No, your Honor.
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