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Plaintiff Securities and Exchange Cmnmission ("Commission") alleges the 

following against Defendants Aletheia Research and Managemelll, Inc. 

("Aletheia") and Peter J. Eichler, Jr. ("Ei chl er"): 

SUMMARY 

I. l bis C<1se is about a "cherry-picking," scheme by an investment 

adviser and the adviser's CEO. The inveSlment adviser, Defendant Alclhcia, 

which recently tiled for bankroptcy, provided investment advisory services through 

several investment strategy products. Separnte and apart from Uwsc strategy 

produclS, Defendant Eichler, the chainnan :md CRO of Aletheia, traded options tor 

It number of Aletheia-munaged accounts. It is th is option trading thnt is al the heart 

of the Defendants' cherry-picking scheme. 

1. -Like many investment advisers, me Dcrendants generally did not 

al locate a specitic option trade to anyone account until afkr the trade was 

executed. Allocations of options trades w~re made hours and sometimes days after 

executioll . lbi3 delay g.·we the Defendants the opportunity to "cherry-pick" - that 

is, alloc.ate the winning tnllJc:; to som~ aCCOUllts, and a1loc.atc the losing trndes 10 

other accounts. And that is exactly whut the Defendants did. They allocated the 

wirming trades to certain favored accolIll'tIJ, including accounts personally held by 

Eichler as well3S other !leleel employees and cl ient:;, and allocated the iosilJg 

trades to two disfavored bedge fu nds. 

3. By enga&ing ill this cherry-picking scheme, the De fendants violated 

the fiduciary duties they owe to the di~fa .... ()red hedge funds and the Aletheifl 

advisory clients inve$lcu. in those funds, and the Defendants further violated the 

antifraud provisions of the federa! ~llrities laws. III additi(lll , A lethcia failed to 

implement policies. procedures, or a code of (.:thiQl that reasonably could have 

prevented the scheme. Over the cour~ of approximately 27 months from mid­

August 2009 through November 2011, the Defendants' cherry-picking scheme 
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oJ lc.w.w the favored accounts to obta in approximately $4. 14 lJu ll ion in profit 

(including roughly $2 mi llion in profit to E ichler's pCl'SOIlai accounts), while the 

two dis ravored hedge funds sustained trading losses of approximately $4.4 miUitlll . 

4. In addition to engaging in this cherry-picking schcme, A letheia 

breached its fiduciary dulies and vio lated the federal securi ties laws in a second 

way. Federal securities laws rcquire an inve~tment adviser to ruBy and promptly 

disclose any financial condition that is reasonably likely to impair the investment 

atlviser 's abil ity to meel contractual commitments to its advisory cl ients. No later 

th.'Ul July 20 12, A letbeia was in 0. precarious fi nancial condi tion. According to 

Eichler himself, long-running lawsuits had "dccimaled" Aletheia's business. The 

state o r cruifornia had filed a $2,053,470 tax lien agains t Aletheia for unpaid taxes 

IUld penalties . And on October I , 201 2, eftli timlia suspended Aletheia's corporate 

status for failing to pay this enormous tnx bilL Once suspended, A lctheitl could not 

IcgllUy exercise any of its corporate powers, rights and privi l ege~ in the SUltc o r 

CaJ ifomia. In hreach of its fidu ciary dutie\! and tederal law, however, A letheia d id 

not d isclose- its precarious financial condition to ib cl ients unti l Novembcr 9, 20 12, 

on the very eveofi ts bankruptcy fil ing. 

5. By engaging in this eomiuel, the Defendants violnted the antifraud 

provisions of Section l Oeb) of the Securities Exchange Act of 1934 ("Exchange 

Act" ), IS U.S.C. § 78j(b), and Rule 10b-S thereunder, 17 C.F.R. § 240.1 Oh-S(a) & 

(c), and the IUltifraud provi ~ions of Sections 206(1), 206(2) and 206(4) ohhe 

lnve~tment Advisers Act of 1940 ("Advisers Act"), 15 U.S.C. §§ 80b-6(I ), (2) and 

(4), and Rule 206(4)-8(a) thereunder, 17 C.F.R.. § 27S.206(4)-8(a); :JI1d Aletheia 

v iolaled the reporting provis io ns o f Sections 204 and 207 of Lhe Advisers Act, 15 

U.s.C. §§ 80b--4 and 80b--7, and Rulu 204- J(a)(2) thereunder, 17 C.F.R. § 275.204­

1 (aX2), the compliance proced ures and practices provision Il f Section 206(4) of the 

Adviser:. Act, 15 U.S.c. § SOb-6( 4), lind Rule 206(4 )-7(a) thereunder, l7 C.F .R. § 
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275.206(4)-7, and the cUli!;!! code requirement of Section 204A of tile Advisers 

2 Act, 15 U.S.C. § ROb-4A, and Rulc 204A- l(a) thereunder, 17 C,F.R. § 204A-l(a). 

3 The Commission seclts (I. pennanent injtmction prohibiting future violations, 

4 disgorgcment o f ill-gotten gains together with prejudgmCllt in terest thereon, lUld 

5 the imposition of c ivil penalties. 

6 JUR(SDIC'T'ION AND VENllE 

7 6. This ·Court has jurisdiction over this action pursuanL to Sections 21(d), 

R 2 1{e), and 27(a) ofthc Exchange Act, 15 U.S.C. §§ 78u(dXl ), 78u(dX3), 78u(e) & 

9 78aa(a), and Sections Z09(d), 209(e), and 214(8) ofthe Advisers Act, 15 U.S.C. §§ 

10 80b-9(d180b-9(e) & 80b-14(a). 

11 7. Venuc is proper in this j udicial d islrict under Sectioll 27(a) orthe 

12 Exchange Act, 15 U.S .C. § 78aa(a), and Section 214(a) oflhe Advisers'Act, 15 

13 U.S.C. § ::!Ob-14(a), because Eichlcrrcsides in nnd transacts business in this 

14 district, Aletbeia trWllJ~Cls business in this district, and certain of the transactions, 

15 pr.K:tices, and courses o fbUllincss consuMing v iolations or the federal securi ties 

16 I::tws occurred within this district. 

17 8. Defcnd:.mt,~ have, directly or indirectly, made use of the means or 

18 instrumentalities of interstate commerce, or of the maiJ~, in connection with the 

19 transadions, acts, prru::tices and CtlUrseSof business alleged. herein. 

2. 
2 1 9. Alt:theia was organized as a Cali fornia corporation in 1997, and its 

22 principal place of business is in Santa Monica, California. Since 1998, Alcthda 

23 ha~ been registered with the Commission as an investment advi~e r under Section 

24 203 of the Advi sers Act, 15 U.S.C. § 80b-J. Aletheia's corpoTlltc status was 

25 suspended by the State o f Cali fornia on October I , 20 12 for non-payment oftaxcs. 

26 On November I J. 20 12, Aletheia filed for Chapler II bankruptcy in tile us. 
27 HWlkmptcy Coun for the Central District of California. 
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10. Eichlt:r, nge 54, resides in Pncitlc Palisades, California. Eichler is 

2 Ak'1lleia's found er, lmd was at all re1evaUll imes Aletheia's majority owner, 

3 chainnan, chief executive officer ("CEO") and chief investment officer ("CIO"). 

4 During the re levant period, Eichler - as Alctheia 's CEO and CIO - h~d full 

discretiOllary authority over all Alethe ia client accounts and was solely responsible 

6 for a ll investment deciSions, including the fraud ulent cherry-picking of options 

7 a lleged herein. 

8 FACI'S 

9 A. Backl!rflund 

1. Alcthein's Investment Ad visory Business 

11 11. At its peak., AJctheia had more than $ 10 bi.lJjon in assets und ..'"!" 

12 management. Aletheia's clients were primarily institutional investors, pension 

13 fund~, endowments, f{Jundations, and high net wOlth individuals. 

\ 4 12. Aletheia provided investment advisory services in various investmenl 

IUI1'lt.egies, including growth, value, international growth, income, intcmaJ.iona\ 

16 inwme, balanced, and cash manag,ement. Alcthcia marketed these managed 

17 investment products as the Alelheia Growth, Aletheia Value, Aletheia International 

18 Gro-wth, Aietbeia Intermediate Cash Management, Aletheia Income, Aletheia 

19 Balanced, and Aictheia Intemationai}nC()me investment port folios. 

13. Alcthcill Securities, Inc. (""AS!" ) acled as lile introduc ing broker for 

2 J the optilJns trading described herein. ASl is a rcgist""Ted introducing brokcr-dealer 

22 that is wholly-owned by Alctht:ia. ASI cleared its trade~ through National 

23 Financial Services, LLC ("NFS"), a divi~il)n of Fidelity Investmcnts. 

24 2. Ihe Aletheia Investment Ag:()unL~ at Issue 

14. In addition to the investment port tolio strategies d .. -scribed above, 

26 Alctheia managed aCCOllnL~ for ecruin of its cm.1omers, iL~ oflieers and cmployees, 

27 and two hedgc funds. Prom at Ica~t mid-August 2009 through November 2011 

28 
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(the "relevant period"), Eichler used Aletheia' s discretionary Ill.lthOrity over lhese 

2 accoums and fun ds to engage in option trading on their behalf. 

3 15. SpccifiClllly, Alethcia managed what were called "custom accounts" 

4 for certain Alctheia clients who were not entirely invested in Aletheia's strategy 

5 investment products. During the relevant period, these clients held 24 Alctheia 

6 cllstom accounts which also traded in options (the '"favored Custom Accounts"). 

7 16. Aletheia also mltnaged accounts thilt were held by Alethcia. ilS 

8 corpornte officers (including Eichler), its employees, or family members of 

9 Alethcia' $ employees. Dl\ring the rekvant period, 24 of these AJctheia-relatcd 

10 aCCOl\nts traJctl in options (the "Favored A letheia-Related Accounts"). The 

II Favored Alethcia-Rel:lIed AccounL<; inc luded Eichler's perSl.m&1 accollnts (Ihe 

12 "Eichler Accounts") and an account in which Alctheia made proprietary trades on 

13 iL~ own bchalf(the "Alctheitl Proprietary Account"). 

14 17. in addition, Alctheia managed two privately-offcred funds, Aletheia 

IS Insidcr Jndex, L.P. (the "l nsider I Furor' ) and Alethcia Insider Index II, L. P. (the 

J6 "Insider Hi-'und") (collectively, the "Disfavored Hedge funds"). Alctheia only 

17 offered the insider I Fund and the Insider 11 Fund to Alethcia n<lvisory clicn L~. 

18 hwc:;tors in the Uisfavored Hedgc Funds were primari ly high net worth 

19 individuals. Likc the Favored Lustom Accounts and the Favored Aletheia-Rclated 

20 Account.~, the Disfavofl.;d Hedge f unds held an account which traded in options 

2 1 duriag the relevant period (the "Disfavored Hedge Funds Account").! 

22 18. As their general partner, Alethcia had the sole right to conduct the 

23 operations of the Dis favored Hcdge Funds. During the relevant period, Aletheia 

24 was the llwestment manager for the Disfavored Hedge Funds. 

25 

26 
I A ppendix A, attached hereto ;md inco rporated hr..'Tein, is a ch!tJ1 list ing the last 

27 fOUT digits orthe account nwnbers for the .Favored Custom Accounts, Favored 

28 
Alcthcin-Related Accounts, and J)isf~lVored I ledge .Funds Account. 
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19. At the end or 2008, shortly be fore Ihe s.tan of the fmudulcnl options 

trading alleged herein, the lnsid<.:f' Fund had net assets of S35.9 mi llion nud the 

Insider 1I1,'uud had net assets 0( $75.6 miltioll. By July 1, 2012, due 10 ~ubsequent 

inves tor redemptions and trading losses - including those sustained as a result o f 

Ule cherry-picking scheme alleged herdn - the Insider fund I hud only $1.3 

million in net assets and the Insider 11 fund had only $1.4 million in nssets. 

20. During the relevant reriod, the Favored Custom Accounts, Favored 

A1ethci3-Kclated Accounts and the Uisfavored Hedge Funds Accllunl (collect ively, 

the "Option Trading Accounts") were all managed by Alethe ia. Eichler, ~ 

A letheia 's CEO iUld CIO, had rull discretionary authority "ver all Alelheia client 

aCC(IU.nlS - including the Option Trading Accounts. He was also solely responsible 

for all of the investment decisions made for these accounts throughout the rcievant 

period. 

E . The Defcndants' Cherry-Picking Scheme 

2 1. from at lea..;l mid-August 2009 through November 2011, Eichler used 

Alethe ia 's discretionary authori ty over the Option Trad ing Accounts to plncc 

approximAtely 4,791 o ptions tmdcs for an aggregate investment of $238.9 million 

on behalf o f these accounts. 

22. Eichler made all decisions rcg(lrding lhe option trading ill the Option 

Trading i\ccOImts and all decisions concerning which accounts these option trades 

would be allocated to. The trades were not allocated to any account until after 

each lr.lde was executed. l3<xau:-e the majority of those trades were allocated more 

thall one hour aller trade execution. or al located after the options position had 

closed (when profi t or Joss on the trnde was certain), Eichler was routine ly able to 

e bcrry-pid winners and losers for the bcneti t of the Favored Aletheia·Re lated 

Accounts and the Favored Custom Accounts, and at the expense of the Dis favored 

Hedge Funds Account. 
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1. Aletheia's Trading Procedures 

23. An options trade is more susceptible to cherry·picking the later it i~ 

al loc."\led Ix.-causc over time, jX)St-execulion movcmcnL<; in price wi ll enable nn 

adviser to steer profitable trades to favored accounts, and Ics.el profit.1hle or 

unprofitable lrades to disfavored accounts. Thi~ upportunity is most prevalent 

when the tmdcs arc allocated after the options position is dmed, when the profit or 

loss on the trade is known wilh certainty. By cherry-picking on th e basis of this 

information, Eichler could reduce or entirely eliminate invesunent ris.k for favored 

accounts, including his own. 

24. TIle Defendants engaged in their cherry-picking .scheme by allocating 

OptiOIlS Irddes during the lXlevont period ill the fo llowing m3lUlCr. First, Eichler 

orally communi-=4ed an instructi(m to buy or sell an option to a uading assiSlllnt. 

'the trading assistant then filled out a hand-written ordcr ti-=ket a.~ instructed by 

Eichler. On the order ticket, the trading assistant entered infonnation for the 

security being tr.uJed, the quantity purch3Sed, and in some cases, II price limit. 

Eichler did not provide allocation infomJalion at the time he instructed the uading 

assistant to plnce nn order. Consequently, the trading assistant left blank the 

portion of the order ticket concsponding to the namc and/or account number of the 

client engaging in the ordered tr..dc. 

25. Next, the trading assistant p laced dIe ordc! wilh Aletheia's clearing 

broker, NFS, through its trading systcm. [n ronnation on thc security being traded, 

the quantity purchased, und i f applicable, the requested price limit, was sutlident 

10 execute an options ordcr wilh NFS. 

26. Therefore, by the timc the trade was placed and executed, it had nol 

been allocated to any spccilk Option Trading AIXHunL Inste3d, from mid-August 

2009 to August 15, 2010, Aletheia placed option tmdes either through an 1111(K:utlon 

account held by Ihe Disfavored Hedge Funds, or through a general allocation 
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al;count held by ASL In the event that Eichl l:lr wanted to m01l 1,: an option trade 1.0 

the Disfavored Hedge Foods Ae<:Ollnt., Aletheia would cancel the initial trade from 

the general ASI allocation account ami re..p lace the trade through the Disfavored 

Hooge Funds' allocation account. In the ellcltt that Eichler wanted to mOlle an 

option trade away from the Di sfavored Hedge Funds Al;l;ount, Aletheia would 

eaocel the init iill trade from the Disfavored Hedge Funds' allocation account aJld 

re-place the trade through the geoeral ASI allocation account. From August 16, 

2010 through November 2011 , however, Eichler had greater flexibility to al locate 

option trades because ('Ill option trades executed during thaI time period were 

placed only through the ASI allocation account. From there , Eichler could di rectly 

allocate an option trade to whichever Option Trading Account he wllJItcd. 

27. After the trade was executed, Eichler spoke to the trading assistanl 

and told her at that time which account(s) to allocute a given options trade to. Only 

lhen did the trading ass istant add allocation information 10 the order ticket. and 

a llocate the options uade per Eichler's instruction in NFS's tntding system. Prior 

to this !Xlin!, lor the vast rn3:iorily of the option trades in question. the Imding 

assistant had no knowledge of which Aletheia clients w("'I'e trading in the op tions 

order she had earlier executed through NFS. 

28. In pcrpl:trating his cherry-picking scheme, the Defendants Iale­

al located the majority of the approximately 4,79 J options trades he placed from 

mid-A ugust 2009 through November 2011 . Only an approximate 38% oflhose 

options orders were allocated to Option Trading Accounts within an hour or trade 

execution. The remaini ng 62% were either a llocated more Ihan an hour after 

exel;tltion, or allocated aner the options position was completely closed and actual 

profit or loss on the trade was certain. 
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1 2. The Impact oCthc Cherry-Picking Scheme 

2 29. Through the course ofthouSltllds of options trades from mid-August 

3 2009 through November lOl l, the overall impact ofthe Defendants' cherry­, 
4 picking scheme was that the Favored Aletheia-Related Accounts and Favored 

Custom Accounts received a disproportionate share oflhe late-allocated profitable 

6 trades, and the Disfavored Hedgo funds Account reccivoo a disproportionate share 

7 of the unprofitable late-allocated trades. 

8 30. For the options trades allocnted within an hour of execution (when the 

9 abil ity to cherry-pick is lower), the Favored Aletheia-Rclated Accounts, Favored 

Custom ACCOWlts and Disfavored Hedge Funds Account eamed ~imilar inve5UnclJl 

II results: in their aggregate, each of the three groups of Option Trading Accounts 

12 sustained trading losses. • 

13 3 J. In contrast, the investment relurns on options trades that were 

14 allocated more than an hour ailer execution ­ wht.:n the opportunity to cberry"pick 

was grealer - reveal a stark. diffcK'I1Ce in performance at the time of 31location 

16 between the Favored Aletheia-Rel3tcd Accounts and Favored Custom Accounts, 

17 on the one hand, and the ))is ravored Hedge FWld'l Account, on the olOer. In the 

18 relevant period, about 2,493 of the 4,791 option tmdc~ were allocated more lhan 

19 OliO hour arler execution. As the chart below shows, lx.'Cause of the cherry"picking 

schemo, the Favored Aletheia-Rolatcd Accounts and favored Custom Accounts 

21 earned positive relurn~ on these late-al localed trades, while the Di$rllvored Hedge 

22 Funds Account camt.:d negative returns: 

23 

24 

2. 

27 

" 9 



5 

10 

15 

20 

25 

I 


2 


3 
, 

6 

7 , 

9 

I I 

12 

13 

14 

16 

17 

18 

19 

21 

22 

23 

2' 

26 

27 

2' 


'··'r·<:..~r ..... --...... , ....... • .H\;~::i!.:f..J~ ....."k ,i
, ~t~~t""', '~IJ\"~;!'-"

eJ.-, ..,._~c.· ., .........4­ ~~. ':;;:" ,, ­ -. 

. , 1»1<1' , l~;.:i·II.'l""'!·l •• .1..• 

-' J 

I :~~\ ' , 

. . 

I !:.)i 

.. 
Favu.oo Custom AcwulJts 2.7-/0 

F,,~or<:d Aletbcia-Relaled ACCOIInts ' .2"" 
A1e\h~ia F'ropfictary Accowll 3.4% 

Eichler Accounts 5.6% 

[)isf8V(\r~ Hedge Funds Ac.::ount -6.5% 

• 

'. 


32. Similarly, because ofthc chellJ-p icklng scheme. the J)erl!ndants 

allocated more of the profitable late-allocated trddes to the Favored Alcthcia-

Related AcCOlUlt~ and Favored Custom Accounts, and [ewer of these profitable 

u'ades to the Disfavored Hedge Funds AccOllnt: 

55.!)"1o 

Favoro..l Alcthcia-Rdated Account!! 

Aletheia ProprieL."lry Account 54.3% 

EichlCl Accollll ls SI.J% 

Disfavored rl ....tl!~ Funds Account 

1 Options trades Juring the rdc ....aol peri.ld were allocated by the Defendants either 
while the position rcmaiJJ~ open or after the position had been closed. For open 
trades, the described invesuncnt rctum:- are calculated using the mid-point between 
the c1()~ing best bid and best ask prices Oil the day of allocation. For closed trade.~, 

actual trade prices were used. 
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33. The difference in retums and percentage of profitable allocations is 

even more pronounced fol' the trades allocated only after tJle options position WItS 

closed out, which enabled Eichler to know with cenaillry at the lime of allocation 

whether the trade was profi table and to what degree. In the relevant period, about 

463 of the 4,791 option trades were allocated after the options position was closed. 

The cherry-picking scheme caused the Favored Alctbeia-Related Accounts WId 

-Favored Custom Accounts 10 earn positive retums on these "perfect information" 

trades, while the Disfavored Hedge Funds Account eamed Ilegative returns: 

J1.0% 

Favored Alcthcia-Relatt:d Accoullts 17.2% 

t2.9".4A1etbt:'a Proprietary Acr.oullI 

E;~-Illcr Acc()ullt~ 19. 1% 

_1.7% Disfayored Hedge F1.lIluS Account 

34. Lil: c~ise, because "rlhe cherry-picking scheme. more of me 

profitabk, "pcrfect information" trades were allocated to the Favored Alethcia­

Related Accounts and Fnvorerl Custom Accounts, while a lesser amount of these 

profitable, "perfect in[onnation" trades were allocated to lhe Disfavored Hedge 

FUllds Account: 

" 
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98.0% 

Favored Akt!>t:i a·Rewcd Accounts 

AlClhcia Proprietary ACCOIml 

Favored Custom ACCOU\lts 

100% 

Eichl.,.. AccounL~ 98.)% 

DiRJa~oT\.-,d Hcdg~ funds Acc\>ulll ~1.7% 

35. Under the cherry-picking scheme, the Dd"endants persontilly profited 

from tllCSC disproportionate a11OC!ilion ~. 

36. For example, with respect to "perfect infon uatiou" tt"Jdes allocll,ted 

only after the options position wa..; closed, Gichler's accounts (which fell with in the 

Favored Alctheia-Related Accoun~) enjoyed extraordinw"Y trading success. 

DUring the relevant period, the Defendanl.'J. allocated J20 of these trades to Eichler, 

and l IS (or 98%) w....-rc prn fi table. Eichler profited from virtual!y al l orhis 

"pcrfuct information" t{"""dde~, and was only able to do so through thu chtlTy-pieking 

scheme. On these trades, Eichler realized approximate trading profits or $945,000 

and Ii 19.1%retum. 

37. With respect to "perfect in fonllation" trades alJocated only after tJJC 

options position was closed, the Aletheia Proprietary Account also enjoyed 

extraordinary trading succc~. From mid -A ugust 2009 to (he e nd of November 

20 11 , the DefendaJ)t~ allocated 4 1 of these lr.!des to the A lcthc ia Prop rietary 

Account, .md al l 41 of them (10oo/') were profitable. On these "perfect 

infl!m1f~tion" trades, Aletheia realized appruximate trading profits of$243 ,OOO ami 

12 




1 an approximate 13.04% return. 

2 38. By contrast, ofthe 60 "perfect information" tradcs allocated to the 

3 Disravored Hedge found s Account during tlle relevant period, only 19 (or 31.67%) 

4 were profitabk On n net basis, tlle D isfavored Hedge F Wlds Account d id not even 

5 profit on these trades, and instead lost approximately $69,000 for a negative 1.73% 

6 return. 

7 39. Between m id-August 2009 anu the end of November 2011, the 

8 Favored Aletheia-Rclaled Accounts and Favored Custom Accounts obtained about 

9 $4. 14 million in profit on option trades allocated more than one hOllr after 

10 execution, or allocmed after the po~ i l ion was closed oul (including roughly $2 

I I million in trading profit" to Eichler himsc.:I.f), w hile the Disfavored Hedge Funds 

12 lost $4.4 million on latc"allocated or "perfect information" trades. 

13 3. Examples ofthc Chcrry.Picking Scheme 

14 40. From at least mid-August 2009 through November 20 11, the 

IS Defendants disproportionately a llocated profitable trades to thc Favored Aletheia­

16 Re lated Accounts and Favored Custom Accounls, and less profi table tr.lUCS to the 

17 l>i~ravored Hedge Funds Account. Through the late allocation procedures 

I R described above, the Defendants an:omplished this dispropor!i{)nflte allocation in 

19 various ways. 

20 4 1. PUrnl9nt to the cheny-picking scheme, Eichler regularly allocated 

2 1 trades for which ho hod perfect informatiOIl - i..... , only after the options position 

22 was completely closed and profit was full y knOWIl- to the Eichler i\ccount~. For 

23 thcse trades, he did not allocate what he knew to be a pro.fitable Irflde lairl), and 

24 equitably among UIO investment accounts under his management . I'or example: 

25 A. On Fe bruary I, 2010, from 10:20 a.m. to LO:21 a.m., Eichler bought 

26 150 Amazon oplions through the ASI allocation account, at a price of 

27 $ 11.45 per share (!;IIch option represents the ri ght to buy or se11 100 

28 
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shares). By 11 :47 a.m., the o ptio n price had risen to $15.20 pcr share. 

At that time, the ASl allocation account sold 150 Am:vJ)11 options at 

$15.20 per share. Then, nt 11 :49 - only atter the Amazon posi tion 

was profitably closed out and with this perfect infonnation in hand ­

Eichler allocated every one o f the Amazon options trades to his 

personal tnlding account. Because ofthis lak allocation, Eichler 

personally profited approximately $56 ,212.43. 

B. 	 O n February 23, 2011 , at 12:20 p.ID., E ichler bought 125 Fluor 

options through the ASl a llocation aCcOlUlt, at prices or $5.00 per 

share (16 options) and $4.95 per share ( 109 option.~). By 2: I I p.m., 

the option price had r i5("'I) to $7.70 per share. A t 2: 11 p.m., the ASI 

allocation account sold the 125 fluor options at prices of $7.70 per 

share (99 options) and $7.96 per share (26 options). Then, at 4: 1 0 

p.m. - only after the f luor position was profitably closed UUl and with 

th is perfect information in hand - Eichler allocated every one Qflh~ 

Fluor options trades to his personal trading account. Because of this 

lale allocation, Eichler personal ly profited approximately $34 ,93 1. 16. 

42. l'ursuant to the cherry-picking scheme, Eichler a lso allocated 

protitable "perfect information" trades to his own account and an account held by 

a n Aletheia trading assi~tant. For these trades, he did not allocate what he knew to 

be II pn)fitable trade fairly and cquilElbly among the investment accounts under his 

mW1IIgcmenl For example: 

A. 	 On December 9, 2010, from 1:44 p .m. to 1:52 p.m, Eichlcr bought 

500 J\JG options through the ASI al location accuullL, at prices ranging 

between $0.86 and $1.02 per shaTe. From 2:28 p.m. to J: 15. Eichler 

closed out the position, selling the 500 AIG options at prices I"nnging 

hetween $1.41 and $2.00 per share. T ht:Il, at 3:57 p.m. - uilly after 
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the AfG position was profitably closed out and with this perfect 

information in hand - Eicbler allocated 425 of the AlG options trades 

to his personal trading account and the remaining 75 AIO options 

trades to the trading account of an Aletheia trading assistant. Because 

of this late allocation, Eichler personally profited approximately 

$25,879.06 and the Aletheia trading assistant profited approximately 

$4,361.93. 

B. 	 On December 10, 2010, at 12:11 p.m., Eichler bought 225 Barrick 

Gold options through the ASI allocation account, at a price of $3.1 0 

per share. from 3:57 p.m. to 3:58 p.m., Eichler closed out the 

position, selling the 225 Barrick Gold options at $3.30 per sban~. 

'rhen, at 4:01 p.m. - only after the Barrick Gold position was 

profitably closed out and with this perfect information in hand­

Eichler allocated 150 of thl.: Banick Gold options trades to his 

personal trading account and the remaining 75 Barrick Gold options 

trades to the lrdding account of an Aletheia trading assistant. Because 

of this late allocation, Eichler personally profited approximately 

$2,960.50 and the A.1etheia trading assistant profited approximately 

$\,462.96. 

43. Pursuant to the cherry-picking scheme, Eichler regularly allocated 

unprotltable perfect information trades - i.e., only after thc options position was 

completely closed at a realized loss -to the Disfavored Hedge Funds Account. For 

these trades, he did not allocate what he knew to be an unprofitable trade fairly and 

equitably among the investment accounts tlllder his managemcnt. FOl" example: 

A. 	 On December 31, 2010, at 11:55 a.111., Eichler bought 175 Newport 

Mining options through the AS1 allocation account, at a price of$6.85 

per share. These options dropped in price over the next several hours 
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mId at 3:53 P-1J\., Richler sold them at a loss for a price 0[$6.40 per 

share. 	Then, at 3:54 p.m. - a ficr the Newport Mining position was 

closed out for a recognized day trading loss of$7,875 - Eichler 

allocated every one of these losing trades to the Disfavored Hedge 

funds 	Account. 

B. 	 On January 3, 2011 , at 12: 11 p.m. through 12:13 p.m., Eichler bought 

250 Barrick Gold options al a price of $3.-20 to $3.21 per snare. These 

options dropped in price over the n01l:t several hours aud at 3:56 pJn., 

Eichler sold them at a loss for a price of$2.98 pet share. Then, at 

4:02 p.m. - after the Barrick Gold position was closet! out for a 

recognized day trading loss or$5,645 - Eichler allocated every one of 

these losing trades to the Disfavored Hedge Fllnds Account. 

44. Pursuant to th(; cherry-picking scheme, Eichler regularly allocated 

open trades that had, since execution, bcoome unprofitable to the Disfuvorcd 

Hedge Funds Account He d id not 3110cate what he knew to be an already 

unprofitable open trade fairly and eQuitably among the invesuncnt accounLS under 

his managcment. Forex..'\IIlple: 

A. 	 On September 16, 2009, from 9:37 a .m . to 2: 19 p.m. , Eichler bought 

550 Amazon short-term options, set to expire in 3 days, through the 

ASI allocation account . Eichler' s flrst trade at 9:37 u.m. was at $3.55 

per share, and as he continued to buy options from then unti l 2: 19 

p.m., he exocutcd trJues al $2.07 per share, $2.06 per share, $ 1.33 per 

llhare, $1.32 per share, and $ 1.30 per :;hare. The midpoint between 

the best bid and nest ask at the end orthe trJd ing day 0 11 September 

16,2009 was $ 1.025 per s.hare.:. AI 5:25 p.m., after market close, 

however, :Eichler allocated 100 of these option trudcs to [he 

Di sfavored Hedge Funds' aJ\ocalion account at the highest executed 
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price of$3.55 per 1>hare. and anolhcr 150 ofthese opt iQIl Il'ad~s to the 

Disravored Hooge Funds' al location accolRll at 11 price of$2,07 per 

share. 	At 6:37 p.m., the rcmruning 300 Amazon option~ were all 

allocated to favored custom accOImts and Aletheia-Relatcd nccounts at 

the lower price ofS I.33 JX"!' ~hllre. Because more unproli!able, 

higher-priced option trfl(ies were allocate<! to the Disfavol'oo Hedge 

Funds Account, the Dis fiwored Hedge FWld~ SIL,«ained a SUDslanlially 

hll-gcr unreal ized loss at the end oftlle allocation day of $40,%8.50, 

or negative 6 1.52%. 

ll. 	 On May 19, 20 1 J, at 9:30 n.m., Eichler boughl 200 Deere & Co. 

short-term options, St.'! to expire in 2 days, through the AS! all()j;ation 

account. These trades were executed at prices nUlging rrom $2.61 per 

share to $2.33 pet share. The midpoint between the best bid ilnd best 

ask at the end of the trading day on May 19, 2011 was SI .21 5 JX-"I' 

share. At 3:56 p.m ., Eichler allocated ail 200 Deere & Co. options to 

the Dis fuvorcd Hedge Account. for an wuealized loss at the end ofthe 

a llocation day of $24,388.00, or -50.09"/0. 

4. 	 Defendants' Breach of Fiduciary Duty and Fraudulent Schcllle 

45. The Defendants owed a ticlueinry duty to Alethcia 's advisory clients. 

As the investmcnt adviser and its CEO, Alcthcill and Eichler, respectively, owed 

1\ 11 of lhe advisory clients invested ill each of the Option Trading Accounts a 

fi duciary duty to exercise til C ulmost good faith, to di:;close an material facts , and 

to employ reasonable care to avoiJ misleading them. 

46. The Derendants each breached their re.~pective duty through the 

che rry-picking scheme they conducted during the relevaut period. The 

Ddendants ' practice of disproportionately allocating options trades to favored 

accounts rather than the Disfavored Hedge F1Ulds Account, based on their ability to 
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t o htain short-term proCi l" through the rncehani~m oflate allocution, constituted a 

2 breach of their fiduciary duty to the Disfavored lIedge Funds and UlC Aletheia 

3 advisory clients invested in those funds. The Defendants could have fairly and 

4 (..'qui lably allocated profitable trades among Alelheia 's advisory clients, but ins tead 

5 chose to divert those profits to ravored accounts, including Eichler's j)Cr:iOnal 

6 trading accounts IUld Aletheia's proprietary trading account. 

7 47. Similarly, the Defendants' practice of disproportionately allocating 

R other options trades to the Disfavured Hedge f unds only after determining that the 

9 trades had lost money, or had dimini:ilicd in value at the time oflate i\l location, 

10 likewise constituted a breach o r fid uc iary duty to the Disfavored Hedge Fuods and 

I I the Alcthl--ia advisory clicnl~ invested in thOSl.! rIUHIs. TIle Defe ndants could havc 

12 f!'l irly and equitably ll11oc·ated unprofi tahle trades among Aletheia's advisory 

13 c JienL~, but instead chose to steer losses away rrom favored accQLmL.'i, including 

14 Eichler 's personal trnding accounts and Alethcia's proprietary tracting account. 

15 48. In addition, the Defendanll>, acting as investment advisers and in 

16 connection with the purchase or sale o r Ii security, commined a :lcries of 

17 manipulative or deceptive (j.cls in fi.lrthernnec of (1. scheme or rutificc to defraud or a 

18 course of business thnt opcl"'dtcd as a fraud . Prom at least mid-August 2009 

19 through Novcm~r 2011, the Dcfendants disproportionalely allocAted a greater 

20 share or profitable trades to the Favored Aletheia-Relatcd Accounts (including 

21 those he ld by Eichler himself) and Favored Custom Accounts,lInd a 

22 d ispropmtionaleiy sma! ler share of those lmdcs to the Disfavored Hedge Fonds 

23 Account, without nny j ustification consis tent with the [)efendants' fiduciary duty 

24 to the Disfavored He<lge Funds and the Aletheia advisory clients invested in UJO~ 

25 funds. This conduct had Ii deceptive purpose and effect because thc cherry-picking 

26 scheme directcd by the Defendants defrauded the Disfavoll.:u Hedge Funds and 

27 Alethcia clients investcd in the Disfavored Jlcdgc Funds. The DcfcuUants did not 

28 
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disclose the cherry-picking scheme to the T>isfnvored Hedge fu"d~ or their 

2 investors, nor did the Defendants disclose the conflicts of interest that resulted 

3 from their cherry-picking oftrades for the Eichler Accounts und the Alethcia 

4 Proprietary Account. 

49. T he Dele ndants actcU wim scienter in perpetrating me cherry-picking 

6 scheme. E ichler personally made each and every allocation det ....rmination for the 

7 options trades·a1leged herein. Over a 27~lllonth p'-,""od, Eichler k1lowingly, 

8 recklessly or, in the alternative, negligently allocated thousands of options tmdes 

9 more than one hour aner trade execution, or afler the optiom po.qition had closed, 

in II. way mal disproportionately benefited the (avored accounts and that 

I I d isproportionately disadvantaged the Disfavored lIedge Funds Account, without 

12 any justification consistent w ith the Defendants' fiduciary duty to the Disfavored 

13 fledge Funds and the Alctbeia advisory clients invested in thos!,) funck Indeed, 

14 Eichler himself \VfOngly profited from these late allocation~. Be(:ause virtually al l 

of the " perfect informat ion" trades tb:l t Eichler allocated to his peTSl>llaI account 

16 rca lj ;-.ed a protit, there is no doubt that the Defendants: knowingly or recklessly 

17 intended to deceive, manipulate or defraud ndvisory clients of Alcthcia through a 

18 device, schcme, or artitice to ddi:aud; or nlternati,,'c1y, n~g li gently engaged in 

19 transactions, practices, or courses oCbusine!>S that operated a.~ a fraud or deceit 

upon the Disfavored .. ledge Funds and the Aletheia advisory clients invested io 

21 those funds, or transact ions, practices, or cour:>es of business that were fraudulent, 

22 deccptive, or manipulative with respect to the 1)i~fnvored Hedge Funds' investors. 

23 C. No Procedures Designed To Prevent the Cherry-Picking 

24 50. Durillg the relevant period, Aletheia issued a June 2009 Code of 

Conduct and Regulatory Comp liance Manual and later, a March 20 L I Code o f 

26 C onduct and Rt:gulatory Compiialll.:e Mrmua l (the "Alcthe ia Manuals"). An 

27 overview section in the Alctheia Manuals stated that Aletheia expected that its 

28 
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I employees "act wi th honesty, integrity" and "in an elhical manne r" when dealing 

2 with advisory clients and p ro.'ipeclive advisory clients. The st:dion a lso Stilted that 

3 A lctheia employees were expected to "adhere to the highest standards with respect 

4 to any potential conflicts of interest with client accounts" and that employees 

5 should never "enjoy an actual or apparent benefit over the account of uny client." 

6 TIle Aletheia Manuals purportedly governed JX!!Sonal securities transactioJ'lS and 

7 trade allocations by Aletheia employees. Despite this; -Alcthcia fQ; led to establish 

8 effective policies andlor procedures to reasonably prevent and/or dctect Eichler's 

9 cherry~pickiog scheme during the relcvant period. 

10 5 1. A1cthcia had no polices o r procedures to ensure thllt E ichler a llocated 

11 options trades at or near the time ortTade execution, or that Eichler .....as not 

12 dispropl.lrtionately allocating profitable options trades to tavored accOlml~ of 

13 clients or himself, while at the same time disproportionately allocating less 

14 profitab le or unprofitable uptiOlL~ trades to disfavored client acrounl-S. 

IS 52. Instead, the Aletheia Manual s' specific policies and procedures fo r 

16 ttade aHocation only re lated to: ( I) al location o f investment opportun ities aillong 

17 cl ient accounts with simi lar investment objectives for which A1cthd a routinely 

18 trade~ the same security at or about the same time; and (2) allocation of aggregated 

19 orders among similar cl ient accounts. Thus, the mles governing trade allocation at 

20 A lcthcia unly applied to trades for the variow; Alclheia investment strategics and 

2 1 not to tilC options trading that Eichler used to perpetrate the cherry-picking scheme. 

22 With respect to the uptions trading alleged herein _. frequent buying and selling of 

23 vari ou.~ o ptions with ttades being generally a llocated to only one of the favored or 

24 disfavored account'l - Alethein's policies and procooures ror trade allocation had 

25 no application. 

26 53. As to personal securi ties tronsactil.lns by Aletheia 's ofticers and 

27 employees, the Aletheia Manuals exempted, from its limitations tin personal 
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securities tTdnsut;tions, trades conductctl in fully discretionary investment accounts 

2 managed by Alethcill. The Defendants had fun discretionary authority over all of 

3 the Favored Aletheia-Relatcd Accounts thnt benefitted from the cherry-picking 

4 !!Cherne, and these accounts were dlerefore not subject to the Alcthcia Manuals ' 

5 policic:l and procedures on personal securities transactioos. 

6 54. N (l\ hein failed to adopt or implement policies and procedures 

7 reasonably designcd 10 prevent the Defendants' cherry-picking scheme and failed 

8 to establish, maintain and enforce a v,Titten code of ethics lhat retlected Alcthcia's 

9 fi duciary obligations. 

10 D. Aletbt'ia ' ~ Failure To Di~lose It, l)recarillu ~ Financial Conilition 

11 55. An inv,)St ment adviser's precarious rmancial condition is information 

12 that is important to its clicub and prospective clicnts. In the event of the adviser's • 

i3 insolvency or inability to continue its business, the adviser wilillot be able to 

14 provide an adequate level of service to clients, aud there is a subst311tial riBk that 

15 the advisers' cl ients wili looc prepaid fees or be forced to incur subst<"lntial costs in 

16 selecting another adviser. Consequcntly, the disclosure that clients and prospective 

17 clients receive ill the event of an adviser's prcl:ariollsfinancial condition is critical 

18 t{J their ability to ma.ke a.n infonned decision about whether 10 continue their 

19 retatiomhip with the adviser, or whether to engage the adviser at all. 

20 I. Long-Running r...llWl>ui ts hDecimated" Aletheia 

21 56. In February 2010, NL,t hei:) sued a minority sharchohlcr, PToctor 

22 Investment Managers, LLC ("Proctor"), in stale court, alleging inter alia hreach of 

23 contract (the "Proctor lawsuit"). Proctor subsequently cross-claimed. Thc malter 

24 is currently:rel tor trilll 00 May 6, 2013. According to Eichler, the demands of 

25 discovery iUld thc lit igation process in the Proctor iaw.<mit caused Aletheia "'tu 

26 expend count!e,.ts hours toi ling" and "In sutle r great losses, including Ihe loss of 

27 key employees as well as clients and llIW~"1.0rs." On November 20 I 0, anuther 
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II '''d.h''''nin'mity,}"",',o'd~, Roger Pcikin , brought suit agHinst Aletheia for 

2 wrongful termination, breach of contract, and OUlct quasi-contrdctual and tort 

3 causes of action (the "Peikin 1awsui("). The Peikin lawsuit remains pcnding. 

4 [0 Eichler, the burdens of discovery and litigation in the Peikin lawsuit 

Aletheia "to suffer great losses, including the loss of key 


6 as well as clients and invcstors." According to Eichter, the ProelOr 


7 . lawsuit "severely inhibited" Aletheia's "ability to continue 

8 operate its bllsiness profitably" tU1d had "decimated" the finn by summer 2012. 

9 57. In 201 1. as the lawsuits CQntinued to PfOC(.-cd in state court, AJctheia 's 

under management dropped from approxiill!lIely $7.24 billion to $4.23 

11 As of the end of Scptf,,'JTIber 20 12, Alcthcia 's assets under ffiallagement had 

12 10 approximately $\.62 billion. On November 20, 2012, 

13 assets Wldcr management had [allen even f1.uihcr to approximately 

14 bjUjon. 

2. Aletheia's Failwv to Pay Its California Taxes 

16 58. By Scptemlx:r 30, 2011 Alcthcia's liabilities exceeded its assets, 

17 negative shareholder equity of nppro.'limately $1.96 millioo. Tn Q3 

18 1, Alcthcia opermed at a net loss of approximately $7.7 million. 

19 59. In 2011, Eichler Ieamcd that Aletheia owed the California State 

Tax Board a substantial amount of1mpaid state incume taxes and 

2 1 Although. Eichler was a1ened to Alelheia's stale tax liahilities and 

22 later I.han 2011, Aletheia had ont rewlved that debt as of July 201 2. 

23 60. On July 2, 2012, tile state of California accor<lingly tiled a 

24 $2,053 ,4170.13 tax lien against Alethcia for income taxes owed from tax year 2008, 

""d p"""" "" lor hlte-filed returns in tax years 2010. 2011 and 2012. 

26 61. Over the next several mouths, Aletheia was unable 10 resolve the 

27 lien, and on Or..1obcr 1, 2012, Califomia SllSpended Alcthcia's 
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1 corporate status for non-payment oftaxes pursuant to secti,m 23301 ofthe 

2 California Revenue and Tn.'( Codc. The purpose or section 2330.i is to prohibit it 

3 dclinq~'fI 1 corporation from enj oying the ordinary privileges of it going concern. 

4 62. Under Califomia law, as a suspended corporation, Aletheia could not, 

and cannot legally exercise any of its corporate powers, rights and privileges. It 

6 also could TlOt, and cannot prosecute or defend a lawsuit. In addition, AleulCia 

7 could not and cannot appeal from an adverse juJgment, seek a wri t or miUldate, or 

8 renew a judgment that it obtained before its suspension. Any contnlct entered into 

9 by Alcthcin during its suspension is voidable at the option ufthe suspended 

company's counter-party. 

I I 63. Once suspended, Aletheia could not lawrully engage in the securities 

12 (or any other) busincs:;. 

J3 3. Alethcia's Bankruptcy 

14 64. 13y the end ofSeptember 2012, Alethe i3 's halance shl.."Cl reported 

negative shareholdl..T equity of approximately $4.3 mill ion. In Q3 2012, A letheia 

16 operated at a net loss of approximately $2.7 million. 

17 65. On November 11 ,2012, Aletheiu fiJed for Chnpte.r 11 bankmptcy 

18 pmtoction in the United States Daukruptcy Court for the Central District of 

19 Cali fomia. At that time, Aletheia listctl those creditor.> holding the 20.largest 

unsecured claims against Aletheia. In addition to the \ffipaid taxes and penalties it 

2 1 owed the California Franchi~ Ta.x Board, Alet.heia owed appm ximately $647,000 

22 to variou:,: business creditor.l. Atelile ia a lso owcc.l about $6 million to other thi rd­

23 p<n1.ies_ Final ly, Aletheia owed approximately 52.9 million to various law and 

24 financial consulting firms, $2 million of which was disputed. 

66. As ofNovembcr 17, 2012, the total fund.~ in Aletheia's bank accounts 

26 had dwindled to $31 1.340.09. 

27 
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4. Alethe ia'.ililsc fornI ADV 

2 67. As a registered investment adviser, A lclbeia was requi red to fi le a 


3 Form ADV with the Commission. The Form ADV contains certain required 


4 disclosu.re~ eonceming the investmcnt advi ser nnd is available for rcview by the 


general public. 

6 68. Specifically, FonnADV, Part I , Item 3.A. requircdAletheio to 

7 descril»it<l form ofo rganization and Form AnV, Part I ,- Item 11.D.{S) required 

8 Alethe ia to state wbether any Slnte regulatory agency has ever denied, suspended.. 

9 ()[ revoked its registration or licl:nse, or otherwise restricted its activities. 

69. Beginning in 20 11, Part 2 of Form ADV further required investment 

I I advisers to prcpare narrative brochures in plain Engli::;h. The brochure is the 

12 primary l'Iisclosure docu!lJ,,-nt that investment advisers must provide to their clients, 

13 Fonn ADV, Part 2A, Item I S.n . required Aletheia to disclose in its brochure any 

14 financi:ll condition that is reasonnbly likely to impair Aletheia 's ability to iDCi.:t 

confracturu commitmc nts 10 its cl ients" 

16 70. Aletheia fi led a Form ADV with the Commission on Septcmher 14, 

17 20 12. bt AJo;theia's September 14,20 12 FonD An V Part 2A brochure, Alctbcia 

18 Slated, "Not Applicable," in response to Item 18, which fI..-qui red Aletheia to 

[9 disclose nny flIlaIl.cial condition that is reasonably likely to impair Aletheia's 

ahility to meet contractual commitments to its clients. 

21 71. In its September 14, 2012 Fc)rm ADV Part 2A brochure: 

22 A. Aletheia did not statc that Ute Proctor litigation and the Peikin 

13 litigation had "'severely inhibited" Alcthcia 's "ability to continue to 

2. o pernte its businCSl> profi tably" and had "decimated" the finn ; 

B. Aldheia did not st.1te that on July 2, 2012, California had filed a 

26 $2,053,470.13 lien again~l Aletheia fo r non-payment o f 2008 (.txes 

27 anJ fOT penalties nrising from the 20 I 0, 2011, and 2012 tax years; aIJJ 
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I c. Alelheia did not state lhat ifleft unpaid, the lax lien would result in 

2 the suspension of AJetheia's corpomle starns, thereby cutting off 

3 Aletheia's ability to lawfully operate a~ a going corporate concern. 

4 72. Alctheia's September 14,201 2 Fonn ADY failed to disclose multiple 

financia l conditions that WCfe reasonably likely io impair Aletheia's ubilily to meet 

6 its contractual wmmitments to its advi!>Ory clients. Acwrdingly, Alethein 

7 wi1U\1I1y omithxi to ~tate in its September .14, 201 2 Fonn ADV material tacts that 

8 were required to be stated therein. 

9 73. Aletheia filed another Form ADV with the Commission on Scptcml>er 

24, 20 12. In Part I, Item 3A. of ils September 24, 2012 Form ADV, Aletheia 

11 stated that it was a coIplJration. (n Part I, Hem l l .D.(S) of its September 24, 2012 

12 Fonn ADV, Aletheia stated that no state regulntory agency had ever suspended or 

13 revoked its registration or license, and thliL no state regulatory agency had ever 

14 restticte<l its activities. 

74. One week later, on Octoher 1,20 12, the ;;tale ofC:lI ifom i:a su.spcnded 

J6 Alethcia's corporate slaws. Once suspended, Aletheia was Ieg&lly powerless to 

17 conduct its investment advisory business (or any other business). 

18 15. Although it loot its right to lawfully engage in its investment advisory 

19 business on October 1,2012, Alctheia did not amend its raIse September 24,201 2 

Form ADV until November 9, 201 2. At that time, several weeks ntter its cOfJXlTate 

21 slIspension, Aletheia finally fil ed an amended Form AnV disdosing the California 

22 tax lien and the l"Cvocation of its C()rporntc ~talus . 

23 16. Aletheia's November 9, 2012 Fon" ADV, Part 2A brochure further 

24 staled th<l l Aletheia intended 10 fil e for bankruptcy to p rotect it.:;elf trom costly 

li tigation, to raise additional capita l, and to assist in the resolution of AJelheia 's tax 

26 and corporate status issues. But Alcthcia'!> November 9, 20J2 Fonn ADV did nol, 

27 hmvllver, provide a complete account of Alcthcia'~ precariolls fin:Ulcial c(.mditioll. 

28 
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1 exmnple, the November 9, 2012 f orm ADV failed to discto:;c that Aletheia 


2 
 behind in its payments to its business creditors. 


3 
 77. llaving not disclosed its cmporate suspension ulItiJ several weeks 

4 the fuct, Alethcia fai led to promptly amend its Form ADV to update materia l 

concerning its corporate slams and financiaJ coodilion. 

6 F1~'T CLAIM FOR RELIEF 

7 Anti-fraud-Provisions of the-Exchange Act 

8 Violations of Section IO(b) of the Exchange Act 

9 and Rule LOb-5(a) & (0) Thereunder By All Defendants 

78. The Commission realleges and incurporates by reference paragraphs I 

II 49 above as if sct forth fully herein. 

12 79. 1bc ,Defendants, by engaging in the conduct described above, directly 

13 singularly or in concert, in cormcction with the purchase or sale of 

14 by the use ofthe mCllnS or instrumentalities of inlen;tate commerce or of 

knowingly or recklessly: employed devices, schemes, or art ifices to 

16 . or engaged in acls, practices, or courses of business which opt...-rdted or 

17 as a fraud or uc!:cit upon cert3in other pcrson~, including advisory 

18 of Alctheia. 

19 80. By engaging in the condu(;t described above. the Defendants violated, 

unless enjoined, wi ll continue to viol ~te Section 10(b) of the Exd 13nge Act. 15 

2 1 § 78j(b), and Rule 10b-5 thereunder, 17 C.F.R. § 240. t Ob-5(a)& (c). 

22 S.t:COND CLAIM FOR RKLJEF 

23 Anti-Fraud Provisions of the Advisers Act 

24 of Sections 206(1) and 206(2) fIf the Advisers Act By A ll D efendan ts 

81. The Commission realleges and incorporate::! by reference paragr:1phs I 

26 49 above ~s if set forth fu lly herein. 

27 82. Alethein at all rclt:vant times was an investme nt advi~er as defmed by 

28 
26 
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, 
Section Z02(aX 11 ) or the Adviser's Act, 15 lJ.8.c. § 80h-2(a)(.II ). 

2 83. Ej(.;hler at all relevant times was an investment adviser as detined by 

3 Section 202(aX l l) {lrthe Advisers Act, IS U.S.C . §80b-2(aXI l), becau:>c as 

4 founder, majority owner, cbairman, CEO, and C IO o f Aletheill, Eichler controlled 

5 Alctbeia and provided investment advice 10 its advisory clients. 

6 84. The DcfclId:ml.'l, directly or indi rectly, singularly or in concert, by the 

7 use of the mcam or instmmcntalities o f interstate commerce of'of Ule mails, whilc­

S acting as investment advisers, knowingly or recklessly employed devices, schemes 

9 or artifices to defraud; or knowingly, recklessly or negligently e ngaged in act!;, 

JO transactioll!l. practices ami courses of business wbich operated o r would operate a~ 

Jilt fmud or deceit upon certain other persons, including advisory clients of Aletheia. 

12 85. By engaging in the eondut.1 described above, the Defendants violated, 

13 and unless enj oine<l, wiJi continue to v iolate Sections 206(1) and 206(2) of the 

14 Advise£'i Act, 15 U.S.c. § 80 b-6(1) IUld (2). 

15 THIRD CLA IM FOR RELIEF 

Anti-Fr:llld Provision or the Advi~trs Act 

17 Vioillt ion of Section 206(4) or the Advisers Act 

18 uud Rule 206(4)-8(a) Thereunder By Alinefendnnb 

19 86 . TheCommission reallcgcs aOtI incorporates by reference paragraphs 1 

20 through 49 above as if sc::t forth fully herein. 

2 1 87. The Defeniliml.. di rectly or indi rectly, s ingularly or in COlleen., by the 

22 l Lse of the means or instrumentalities o f interstate commerce or of thc mai ls, while 

23 ac ting as investmcnt advisers, knowingly, reckless or negligently: engaged in acts, 

24 practices and courses ofbusine!>S that are frlludulent, deceptive, or manipUlative 

25 with respect to any investor in the Dis favored Hedge Funds. 

26 88. By engaging in the conduct dC!lCribcd above, the Defcndants violated, 

27 and unless enjoined. will continuc to violate Section 206(4) oflhe Advisers Act, 15 

28 
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1 U.S.C. § 80h-6(4), and Rulc 206(4}-8(a) therelmdcr, 17 C.F.R. § 27S.206(4}-8(a). 

2 FOURTH CLAIM FORREUE~' 


3 Compliance t'rocedures and Pruc.ices Provision oftbl! Advisers Act 


4 Violation of Section 206(4) of the Auvilot'rs Act 


5 and Rultl 206(4)-7 Thereunder By Defendant Alefhtia 


6 89. The Commission realleges a1ld incorporates by reference paragraphs 1 

7 through 54 above as if !\.Illy set forth herein. 

l:! 90. Section 206(4) of the Advisers Act, 15 U.S.C. § 80b-6(4), and Rule 

9 206(4}-1(a) promUlgated UlcJ"Cuooer, 17 C.F.R. § 275 .206( 4}-7, prohibit registered 

10 investmellt advisers from providing inve.<;tment advice 10 clients unless they have 

II adopted and implcmcnted written polici~ and procedures reasonably designed to 

12 prcvenl violations by the investment advisers and ils employees uf the Advisers 

13 Act and rules thereunder. 

14 91. Ak.1..hda, by engaging in the conduct described ahove, acting as an 

15 invcslmenl adviser, dln:ctly or indirectly, knowingly, recklessly or negligendy 

J6 failed to adopt or implement policics and procedUIcs reasonably designed til 

17 prevent Eichler's cherry-picking !>Chemc. 

1 K 92. By engaging in the conduct described above, A1cthcia has violated, 

19 lind un less enjoined, will continue 10 violate the provisions of Section 206(4) of the 

20 i\dvi~ Act, 15 U.S.c. § 80b-6(4), and Rule 206(4}-7(a) promulgated thereunder, 

21 I7C.F.R. § 275.206(4}-7. 

22 FIFfll Cl,AlM FOR RELIEF 

23 Failure To Estahlish. Maintain. and l':nforce a Written Cude or Ethics 

24 Reflecting Alethcia's Fiduciary Obligations 

25 Violation of S«:tion 204A (lr the Advisen Act 

26 and Rule 204A-l(a) Thucundcr By Derendant Alefheia 

27 93. The Commission realleges and incorporates by reference parag.raphs I 

28 
28 



1 through 54 above as if set forth fully herein . 

2 94. Rule 204A­l(a), promulgated undcr Section 204A o.f1.he Advisers 

3 Act, requires an investment adviser to establish, maintain, and enforce a written 

4 code ofe thics that reflcx:w Aletheia's fiduciary obligations to itS advisory clients 

5 and that requi re.'> Eichler, among others, to comply with all applicable rederal 

6 securities laws and rules promulgated thl!reunder. 

7 95. Alethein, by engaging in dIe conduct described above, acting as ml 

8 investment advwer, fb.i1ed to establish, maintain, and enforce a written code of 

9 ethics that would have prevented Eichler ':; cherry-picking scheme by requiring him 

10 to comply wilh al l applicable rederal securities la"'''s and rules promulgated 

II thereunder. 

12 96. Dy cngaging in the conduct described above, Aletheia has vj'llated, 

13 and lmlc~s enjoined, will continue to violate Section 204A oftht! Advisers Act, 15 

14 U.S.C. § 80b-4A, and Rule 204A-I(a) thereunder, 17 C.F.R. § 204A- I(a). 

15 SIXTH CLAIM FOR RELIU' 

16 Untnlc StntClllcnl'l or Omissions ufMatcri:l1 Fact in \<'(Irm ADV 

17 Violation of Sections 204 lind 207 of the Advisers Act 

I R alit! }{ule 204-1(a)(2) Thereun der By Defendant AJetheia 

19 97. The Commission roailcgcs rmd inoorporatc:'l by reference paragrdphs I 

20 through 20, paragraph 45, and paragraphs 55 through 77 above as if fully sct forth 

21 h(.:n:ill . 

22 911. Section 207 orthe Advisers Act, 15 U.S.c. § 80b-7, makes it unlawful 

23 for any person to make any \mtruc statement of matcrial fact in any report filed 

24 with the Commission under Section 204 urlhe Advisers Ad, 15 U.S.C. ~ SOb-4, or 

25 to willfully omit 10 st:lle in such report.<; materia l facts which are required to be 

26 ~1alcJ therein. 

27 99. Aletheia, by engaging ill the conduct described above, directly or 

" 29 



1 indin,'(,1iy, willfully made ~mtrue st.1.tements of matcrial fact in reporttl filed with 

2 the Commission under Section 204 of the Advisers Act, 15 U.S.c. § 80b-4, or 

3 willfully omitted to state in such reports material facts which ::Irc required to be 

4 stated therein. 

5 100. By engaging in the conduet described above, Alethcia has violated, 

6 and wllc.'Js enjoined, will continue to violate the provisions o f Section 207 of the 

7 Advisers Act, 15 U.S.C. § 80b-7. 

8 SEVENTH CLA1M FOR RELIEF 

9 Fail ure to Promptly Amend Form ADV 

to Violation ofSecfion 204 ofthe Advi.seNl ACI 

II and Ru le 204- 1(a){2) Thereunder By Defendllnl Alethcia 

12 101. The Commission realleges and incurporates by reference paragraphs 1 

13 throllgh 20, paragraph 45, and paragraphs 55 through 77 above as if sct forth fully 

14 herein. 

15 102. Rule 204-I(a)(2), promulgated under Section 204 of the Advisers Act, 

16 requires an inves tment adviscr to amend its Form ADV whenever required by the 

17 in~tructions to Fonn ADV. General Jnslruclion 4 to the Fonn ADV provides that 

18 (l)l investment adviser must amend its Fonn AJ)V promptly i f infonnatioll 

J9 previous ly provided in II Form ADV concerning the invesunent adviser's form of 

20 organization or fi nanc ial condilion becomes inaccul1Ite in any way. 

21 103. Ald hda failed \(J promptly ti le an amendment on FonD ADV, 17 

22 C.F.R. § 279.1 , updating information concerning its suspended corporate status and 

23 precarious financial coudition. 

24 104. By engaging in Ule conduct described abo"e, Aletheia has violaten, 

25 :md unless enjoinLxI, will continue to violate Section 204 of tho Advisers Act, 15 

26 U.S.c. § 800-4, and Rule 204-1(aX2) thereunder, 17 C . .F. R. § 275.204-I (aX2). 

27 
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PRA VER FOR RELU:.... 

2 WHEREFORE, the Commi~ion re.~peclfully requests thallhe Court; 

3 I. 

4 Enter a pennancnt injunction restrnining Aletheia and each of its agcnt5, 

servants, employees and attorneys, and tJlOSC persons in active conccrl or 

6 pnnicipation with any of them, who receive actual notice of the judg.mollt by 

7 pcrsonlllllerviee or otherwise, from uireclly or indirectly engaging in violtltions of: 

8 I. Section I O(b) of the Exchange Act. L5 U.s.c. § 78j(b), and Rule IOb-5 

9 thereunder, 17 C.F.R. § 240.IOb-S; 

2. Sections 206(1),206(2) and 206(4) of the Advisers Act, 15 U.S.C. SOb­

11 6( 1), (2) and (4), and Rules 206(4)-7(a) and 206( 4}-8(a) thereunder, 17 

12 C.f.R. §§ 27S.206(4}-7(a) and 27S.206(4)-8(n); 

13 3. Section 207 of the Adviscr~ Act, 15 U.S.c. 80b-7, and Rule 204-1 (aX2) 

14 Ul,:reunder,' 17 C.P.R. § 275.204-1 (aX2); and 

4. Section 204A oflhe Advisers Act, 15 USC. § SOb-4A, and Rule 204A­

16 1 (a) thereunder, 17 C.r.R. § 27S.204A-I(a). 

17 11. 

18 Order Aletheia to disgorge any nnd all i ll-gotten gains obtained. :UlU !l ny and 

19 all losses avoidcd, through Defendants' cherry-picking ~cheme and ollier 

mi.~eonduct, together with prejudgment interest thereon; 

21 m. 
22 Onler Aletheia to pay appropriote civil monetary penalties under SeClion 

23 21(dX3) OrU1e b change Act, 15 U.S.c. § 78u(dXJ), and Section 209(e) of the 

24 Advisers Act, 15 U.S.C. § 80b-9{c); 

IV. 

26 Enter a permanent injum:tion reslraining Eichler and each of his agents, 

27 servoms, employees and attorneys, and tho~e pen>ons in active concert or 
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2 
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4 

5 
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i 

8 

9 
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12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

26 

27 

28 

paTticipation with any ofthem, who receive actual nonce of thc judgment by 

()ernlnal sen 'ice or otherwise. from directly or indiroctly engaging ill violations of: 

1. 	 Section 100b) of lhe Exchange Act, 15 U.S.C. § 78j(b). and Rule 10b-5 

thereunder, 17 C.F.R. § 240.1 01.>-5; and 

2. 	Sections 206(1), 206(2) and 206(4) of the Advisers Act, 15 U.S.C. 80b­

6(1), (2) and (4), and Rule 206(4).8(8) thereunder, 17 C.F.R. § 

275.206(4}8(a); 

~ 

Order Eichler to dj ggorge any and all ill-gotten gains obtain(:d, and any and 

alllosSC!! avoided, through Defendants ' cherry-picking scheme and othcr 

misconduct, together with prejudglnCOI interest thereon; 

n 	 . 
Order Eichler to pay appropriate civil monetary penalties under Section 

21(d)(3) of the Exchange Act, 15 U.S.C. § 78u(d)(3), and Section 209(e) of the 

Ad,,;sers Act, 15 U.S.C. § 80b-9(e); 

VII. 

Retain jurisdiction ofthis action in accordance with the principles of equity 

and lite Federal Rule:; orCivil Procedure in order to implement and earlY out the 

tcrms of all orders and d(,'C re~ that may be-cntcred, or to elltertnin any suitable 

application or motion for additional relief within the jurisdiction of this Court; and 

VIII. 

Gmlll such o ther and furt her rclie r as this Court lDay detemline to be just and 

necessary. 
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DATED: December 14, 2012 
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lOHNB. BlJLGOZfJY 
GARY Y. LEUNG 
JANET E. MOSER 
Attorneys for Pl::Jintitf 
Securities and lixcbange Commission 
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