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Pursuant to SEC Rule of Practice 401(d)(3), Alpine Securities Corporation (“Alpine”), 

through counsel of record, submits this Motion for An Emergency Interim Stay and Other 

Appropriate Relief by the Commission (“Emergency Motion”) in connection with Alpine’s 

pending Application for Review of adverse actions taken by the National Securities Clearing 

Corporation (“NSCC”). Because Alpine is facing imminent harm, set to occur on November 1, 

2022 unless a stay is granted, Alpine requests expedited consideration of this Motion. This Motion 

is supported by the Declaration of Aaron D. Lebenta, undersigned counsel for Alpine, (attached 

hereto as Ex. 1), and the Declaration of Raymond Maratea, Alpine’s Chief Executive Officer 

(“CEO”), (attached hereto as Ex. 2). 

INTRODUCTION AND DESCRIPTION OF SPECIFIC RELIEF SOUGHT 

Alpine is a small, self-clearing broker-dealer member of NSCC, engaged primarily in 

clearing liquidation (or sale-side) microcap or over the counter (“OTC”) stock transactions for 

other firms, including, frequently, stocks with a price less than $.01/share. Alpine filed its 

Application for Review (“Application”) in this matter on March 2, 2021 to obtain Commission 

review of certain actions taken by NSCC, purportedly under SR-NSCC-2020-003 (the “Rule 

Change”), in calculating and assessing Alpine’s Required Fund Deposit (“Required Deposit”) 

margin charges.1  On March 5, 2021, Alpine also filed a Motion for Interim Stay of the Required 

 
1  The margin charges and actions by NSCC that were the subject of Alpine’s Application for 

Review include:  (a) implementing an enhanced Haircut-Based Volatility Charge for Illiquid 

Securities (“New OTC Volatility Charge”); (b) using an artificial price per-share of $.01 to 

calculate and assess Alpine’s Required Deposit for positions in sub-penny securities; (c) 

implementing substantive changes to the Margin Requirement Differential (“MRD”) charge, 

Coverage Component (“CC”) charge and Backtesting Charge that were not approved by the 

Commission; (d) retroactively applying the Rule Change in performing forecasting and/or 

backtesting when calculating and assessing Alpine’s Required Deposit.  (See Alpine’s Application 

for Review in Admin. Proceeding File No. 3-20238, March 2, 2021, attached as Ex. A to the 

Lebenta Decl., Ex. 1; see also Alpine’s Motion for an Interim Stay of Required Deposit Charges 
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Deposit margin charges (“Initial Motion to Stay”) that were the subject of Alpine’s Application, 

until such time as Alpine’s Application was considered and decided.2  Despite the passage of over 

18 months since Alpine filed its Application and Initial Motion to Stay, and the fact that Alpine’s 

Initial Motion to Stay was fully briefed by March 18, 2021, there has been no ruling or action of 

any kind by the Commission on either Alpine’s Application or Initial Motion to Stay.   

This Emergency Motion is triggered by the NSCC’s recent actions in unexpectedly 

imposing on Alpine another “Backtesting Charge” – one of NSCC’s Required Deposit charges 

that is the subject of Alpine’s pending Application and Initial Motion to Stay – in the amount of 

$2.1 million.  Specifically, on October 24, 2022, NSCC informed Alpine that it was imposing a 

total Backtesting Charge on Alpine of $2,154,101.23 (comprised of an $545,166.69 “end of day” 

Backtesting Charge and a $1,608,934.54 “intraday” Backtesting Charge), effective November 1, 

2022, which would have to be maintained for a 12-month rolling period. This charge does not 

cover any actual or existing deficiency in Alpine’s Required Deposit based on its actual trading 

activity on a given day, but rather is based on a historical lookback of “simulated” losses in 

Alpine’s portfolio to purportedly identify backtesting “deficiencies.”  That deficiency, according 

to DTCC, arises from Alpine’s “concentrated short position” in a particular stock during a four-

day period in September – when in fact Alpine was not “short” because it was processing a sell 

order for stock that was already held at DTC.  And Alpine was charged and posted sufficient 

margin to cover this so-called “deficiency” in September.  

  NSCC has further informed Alpine that if Alpine is unable to pay this $2.1 million 

Backtesting Charge by November 1, 2022, NSCC will impose that backtesting charge against 

 

(“Initial Motion to Stay”) in Admin. Proceeding File No 3-20238, March 5, 2021, attached as Ex. 

B to the Lebenta Decl., Ex. 1). 

2  See Alpine’s Initial Motion to Stay, March 5, 2022, Ex. B to Lebenta Decl., Ex. 1.   
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Alpine’s current Clearing Fund deposit of $3 million.  Alpine currently lacks the capital resources 

to pay as a “charge” an amount almost equal to its existing $3 million deposit.   Alpine will 

therefore be left without the ability to satisfy NSCC’s ongoing margin charges imposed on every 

trade that Alpine seeks to execute for its customers. 

As detailed in Alpine’s Application and Initial Motion to Stay, NSCC’s exorbitant 

Required Deposit margin charges are unreasonably excessive and unjustified, particularly when 

applied to a clearing member like Alpine that always has sufficient shares in its account at DTC 

to cover its positions before submitting a trade through NSCC, eliminating the purported 

counterparty risk to NSCC of having to buy-in the shares to close out a position in the event of a 

default by Alpine.  The Backtesting Charge, which NSCC has added on top of all of the other 

margin charges after-the-fact, and which artificially inflates the margin charges already imposed 

on the trading positions based on the fiction that Alpine is “short,” is less justifiable still.   

Notably, NSCC apparently agrees that this destructive charge is unnecessary. Months ago, 

NSCC proposed a rule change to eliminate the “Intraday Backtesting Charge” – the lion share of 

the $2.1 million Backtesting Charge – because it is not necessary for NSCC to “adequately address 

both its intraday market risk exposures and its backtesting coverage metrics.”3  That Alpine could 

be put out of business because it lacks the capital to pay a margin charge that even NSCC agrees 

is unnecessary is certainly not consistent with the Exchange Act or any recognized principle of 

justice or equity.    

 Since being notified of the Backtesting charge, and in light of the filing of the Motion, 

Alpine has conferred with DTCC to confirm whether it would delay imposition of the charge until 

 
3  See Securities Exchange Act Release No. 95286 (July 14, 2022), at p. 22, 87 FR 43355 (July 

20, 2022) (File No. SR-NSCC-2022-009).   
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this Motion is considered and decided.  Notwithstanding the fact that NSCC has already proposed 

to eliminate the charge because it is unnecessary, and that Backtesting charges are entirely 

discretionary, DTCC declined to agree to delay imposition of the charge.4  

As a result of these actions and circumstances, Alpine respectfully requests that the 

Commission consider this Emergency Motion on an expedited basis under Rule 401(d)(3) of the 

SEC’s Rules of Practice and stay imposition of NSCC’s $2.1 million Backtesting Charge on Alpine 

until Alpine’s Application is considered and decided by the Commission and/or until the 

Commission decides whether to approve NSCC’s proposed rule change to eliminate the Intraday 

Backtesting Charge.5   

In addition, Alpine respectfully requests that the Commission (a) issue a decision on 

Alpine’s Initial Motion to Stay; and (b) require NSCC to file a certified copy of the administrative 

record pursuant to Rule of Practice 420(e) and issue a briefing schedule on Alpine’s Application. 

REQUEST FOR EXPEDITED CONSIDERATION 

 

 Alpine respectfully requests that the Commission give this Motion expedited consideration 

under Rule 401(d)(3) of the Rules of Practice because, as detailed further below, NSCC just 

notified Alpine on October 24, 2022 of the $2.1 million Backtesting Charge that is at issue in this 

Motion, and stated that it will be imposed effective November 1, 2022.6 

 
4  Maratea Dec., Ex. 2, at ¶ 34. 

5  Although the elimination of the intraday charge was proposed in June, the Commission only 

on October 14, 2022 instituted the proceedings to determine whether to approve or disapprove SR-

NSCC-2022-009.  See Securities Exchange Act Release No. 34-96088 (October 14, 2022).   

6  See SEC Rule of Practice 401(d)(3) (stating that “[w]here the action complained of has 

already taken effect and the motion to stay is filed within 10 days of the effectiveness of the action, 

or where the action complained of, will, by its terms, take effect within five days of the filing of 

the motion for stay, the consideration of and decision on the motion for a stay shall be expedited 

in every way, consistent with the Commission’s other responsibilities.”). 
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INCORPORATION OF ALPINE’S INITIAL MOTION TO STAY/APPLICATION 

 In the interests of efficiency and brevity, Alpine limits this Emergency Motion to the 

Backtesting Charge immediately at issue and, except as necessary for context, will not repeat here 

the comprehensive supporting background, facts and argument set forth in Alpine’s fully-briefed 

Initial Motion to Stay regarding the other components of the Required Deposit at issue in Alpine’s 

Application.  Alpine incorporates herein by reference its Application, Initial Motion to Stay and 

attached declarations, and its Reply Memorandum in Support, true and correct copies of which are 

attached to the Lebenta Declaration (Ex. 1 hereto). 

BACKGROUND 

A. Summary of Alpine’s Application and Initial Motion to Stay. 

Alpine filed the Application and Initial Motion to Stay on March 2, 2021 and March 5, 

2021, respectively, within 30 days of NSCC’s implementation (on February 1, 2021) of SR-NSCC-

2020-003, which imposed, inter alia, the New OTC Volatility Charge as an “enhanced” haircut-

based volatility charge to “Illiquid Securities,” which NSCC defined to include OTC securities, 

and certain “micro-capitalization securities.”7  As detailed in the Initial Motion to Stay, Alpine 

commenced this proceeding and sought a stay because its daily Required Deposit skyrocketed once 

NSCC began implementing the rule change, immediately increasing from an average daily amount 

of approximately $2.5 million to $3.2 million.   

In addition, after NSCC began implementing the New OTC Volatility Charge, Alpine also 

experienced sudden and dramatic increases (approximately 450%) to its MRD and CC components 

of its Required Deposit, as well as the imposition of a $1.1 million Backtesting Charge on March 

 
7  See Alpine’s Application, Ex. A to Lebenta Decl., Ex. 1; see also Alpine’s Motion to Stay, 

at pp. 6-10 (discussing New OTC Volatility Charge), Ex. B to Lebenta Decl., Ex. 1. 
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1, 2021, which had not been previously imposed on Alpine.8  Notably, NSCC did not propose, let 

alone get Commission approval for, any changes to the MRD, CC or Backtesting Charges in SR-

NSCC-2020-003.9 Nevertheless, it is apparent that NSCC changed these components as evidenced 

by the sudden increase in the charges thereunder and, as explained in more detail in Alpine’s Initial 

Motion to Stay, Alpine believes that NSCC did so by using the New OTC Volatility Charge to 

calculate them in violation of Section 19(b)(1) of the Exchange Act and Rule 19b-4 thereunder 

(requiring notice and approval of changes to SRO rules) and legal prohibitions against retroactive 

application of rule changes.10 

This sudden increase in these components of Alpine’s Required Deposit – which was 

already onerous and unjustified in relation to the amounts of the underlying trades and the fact that 

Alpine was and is always long the shares to cover the short (sell) positions at DTC – caused 

immediate hardship to Alpine and its customers.  Most directly, Alpine was left struggling to locate 

sufficient capital to cover the margin charges necessary to access NSCC’s essential CNS system 

to clear trades for Alpine’s customers and was severely limited in the number  customer trades that 

could be processed  each day.11  Alpine therefore filed the Application to seek Commission review 

of NSCC’s limitation of access under Sections 19(d) and (f), and sought a stay of NSCC’s 

implementation of these charges pending Commission review.  

 
8  See Alpine’s Initial Motion to Stay, Ex. B to Lebenta Decl., Ex. 1, at 10-13.   

9  See id., at 9-10, 20-22. 

10  See id., at 20-22 (citing authorities).  With respect to retroactive application, Alpine 

understands that NSCC uses forecasting and simulations based on a historical lookback at a 

member’s portfolio over a given period of time to calculate the MRD, CC and Backtesting 

Charges.  See id. at 20-22 (citing authorities).  By using the New OTC Volatility Charge 

retroactively to calculate the MRD, CC and Backtesting Charges, NSCC created deficiencies that 

did not exist at the time they were calculated under the old volatility charge.   

11  See id., at pp. 10-13.   
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To date, there has been no decision, or action of any kind, on Alpine’s Application or Initial 

Motion to Stay by the Commission, and no extensions of time to render a decision.  They have 

seemingly been completely ignored.   

B. Description of the Backtesting Charge.   

The Backtesting Charge is described in Section I(B)(3) of Procedure XV of NSCC’s Rules 

and Procedures, and purports to be necessary to cover the potential loss that NSCC may be subject 

to in the event of member default.  According to NSCC, the “[t]he objective of the Backtesting 

Charge is to increase the Required Deposits for Members that are likely to experience backtesting 

deficiencies … by an amount sufficient to maintain such Member’s backtesting coverage above 

the 99 percent confidence threshold. Because the settlement activity and size of the backtesting 

deficiencies varies among impacted Members, NSCC must assess a Backtesting Charge that is 

specific to each impacted Member.”12   

NSCC’s splits its assessment of the Backtesting Charge into two parts:  one that NSCC 

assesses at the start of the day, which it refers to as the “Regular Backtesting Charge,” and one it 

assesses on an intraday basis, which it refers to as the “Intraday Backtesting Charge.”13  “If 

assessed, a Member’s Backtesting Charge is generally equal to the Member’s third largest 

deficiency, when calculating the Regular Backtesting Charge, and fifth largest deficiency, when 

calculating the Intraday Backtesting Charge, that occurred during the previous 12 months.”14 

Although NSCC’s formula for determining whether to assess the Backtesting Charge is 

undisclosed and vaguely described, NSCC has stated in its Risk Margin Component Guide that, 

 
12  See Securities Exchange Act Release No. 34-7808, at pp. 4-5, SR-NSCC-2016-004 

(September 9, 2016) (emphasis added).  

13  See Securities Exchange Act Release No. 95286, supra n. 3, at pp. 7.   

14  Id., at p. 8.  
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“in order to calculate this charge,” it takes “portfolio snapshots then compares the Member’s 

Required Fund Deposit to the profit and loss over a simulated three-day liquidation horizon,” with 

a ”deficiency” occurring when a Member’s Required Deposit “does not sufficiently cover the 

simulated loss on a portfolio.”15  NSCC conducts its backtesting coverage analysis over a rolling 

12-month period. 

C. Last July, NSCC Proposed to Eliminate the Intraday Backtesting Charge.  

On July 14, 2022, NSCC published a proposed rule change (SR-NSCC-2022-009) to, inter 

alia, “eliminate the Intraday Backtesting Charge.”16  In proposing the elimination of this charge, 

NSCC stated that it “believes it will continue to be able to adequately address both its intraday 

market risk exposures and its backtesting coverage metrics if it eliminates the Intraday Backtesting 

Charge.”17  In the same publication, NSCC further confirmed that it has now (after imposition of 

the rule) conducted studies that confirm that the Intraday Backtesting Charge has no appreciable 

value or use in mitigating its purported central counterparty risk:  “Studies reviewing the impact 

of removing the Intraday Backtesting Charge on NSCC’s backtesting coverage metrics … indicate 

that this proposal would not have a significant impact on NSCC’s ability to maintain its backtesting 

coverage target.”18  Indeed, NSCC confirmed that its impact studies showed that removal of the 

 
15  NSCC Risk Margin Component Guide, February 1, 2021, at p. 23 (emphasis added) (Ex. 2 

to Alpine’s Initial Motion to Stay, found at Ex. B to Lebenta Decl., Ex. 1); see also Securities 

Exchange Act Release No. 95286, supra n. 3, at p. 4 (stating that to identify “backtesting 

deficiencies,” NSCC “compares the Required Fund Deposit for each member with the simulated 

liquidation gains/losses using the actual positions in the Member’s portfolio, and the actual 

historical security returns.”). 

16  Securities Exchange Act Release No. 95286, at p. 1. 

17  See id., at p. 22. 

18  Id., at p. 23.   
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Intraday Backtesting Charge would have an “immaterial impact” on its backtesting results or its 

ability to maintain at least a 99% coverage target.19   

On October 14, 2022, the Commission instituted proceedings to determine whether to 

approve or disapprove NSCC’s proposed rule changes in SR-NSCC-2022-009.20  

D. NSCC Creates an Emergency and Immediate Irreparable Harm to Alpine by 

Imposing an Unnecessary and Punitive $2.1 Million Backtesting Charge. 

 

On October 24, 2022,  NSCC (through an employee of DTCC, NSCC’s parent company) 

notified Alpine that due to “Backtesting Deficiencies” observed for Alpine, effective November 

1, 2022, NSCC was imposing a “total Backtesting Charge of $2,154,101.23 (comprised of 

$545,166.69 End of Day Backtesting Charge and $1,608,934.54 Intraday Backtesting Charge)” in 

addition to Alpine’s Clearing Fund Requirement.21  NSCC further represented that the purported 

deficiencies giving rise to the Backtesting Charge occurred on September 29, 2022 and were 

attributable to a “concentrated net short position of ticker GTII.”22  NSCC stated that this 

Backtesting Charge would remain in place for a “12 month rolling period,” subject to reassessment 

on a “monthly basis for any changes.”23  

Thus, despite the fact that NSCC had confirmed in its July 2022 proposed rule change that 

the Intraday Backtesting Charge was unnecessary for risk mitigation, the Intraday Backtesting 

 
19  Id., at p. 24-25. 

20  See Securities Exchange Act Release No. 34-96088 (October 14, 2022).  Alpine notes that 

because NSCC proposed multiple rule changes in SR-NSCC-2022-009, it is unclear whether the 

proposal to eliminate the Intraday Backtesting Charge is the cause for further proceedings by the 

Commission.  

21  See Maratea Decl., Ex. 2, at ¶ 15. 

22  Id., at ¶ 16.  

23  Id., at ¶ 17.  
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Charge made up the lion share (approximately 2/3) of the total Backtesting Charge being imposed 

on Alpine.   

E. The Backtesting Charge is Based on DTCC’s Statement that Alpine Had a 

Concentrated Short Position – Even though Alpine was Long Because the 

Stock Was on Deposit with DTC. 

 

As with all of the sale-side trades that Alpine processes for its customers, prior to 

submitting the trades in GTII through NSCC’s CNS system that created the purported net “short” 

(sell) position in this stock, Alpine had sufficient shares of GTII in its account at DTC to fully 

cover its net sell position,24 eliminating any possible central counterparty risk to NSCC from a 

member default.  Further, Alpine received a margin call from NSCC with respect to this purported 

deficiency and short position as it occurred, and immediately posted sufficient funds to fully cover 

the required margin call on September 30, 2022.25  In other words, in addition to having the shares 

in its inventory at DTC to fully cover the position in GTII before it placed the trades, Alpine also 

paid additional money as margin to fully cover the purported deficiency as it occurred.26   NSCC’s 

demand that Alpine now post an additional $2.1 million for the deficiency after-the-fact as a 

“Backtesting Charge,” and to continue to impose that $2.1 million as a “charge” for up to one 

year, is simply punitive, and unnecessary to guard against any existing risk to NSCC.   

NSCC/DTCC has also informed Alpine that if it is unable to pay the Backtesting Charge, 

it will deduct that amount from Alpine’s current deposit of $3 million, leaving Alpine effectively 

unable to pay the already exorbitant margin charges imposed by NSCC every day to process its 

customers trades.  NSCC’s imposition of that Backtesting Charge will therefore prevent Alpine 

 
24  Maratea Decl., Ex. 2, at ¶ 21.  

25  Id., at ¶ 24. 

26  Id., at ¶ 26. 
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from being able to access NSCC’s services, including its CNS settlement system,27 which will 

result in it losing customers and counterparties and prevent Alpine from earning sufficient revenue 

to be able to cover its operating expenses.28   Alpine currently has insufficient capital to pay the 

$2.1 million Backtesting Charge by November 1, 2022, keep it on deposit with DTCC for a year, 

and still cover the additional margin necessary for its customers’ trading activity.29  Even if Alpine 

were able to eventually acquire enough capital to cover the Backtesting Charge, it will likely face 

substantial costs of acquisition of that capital and a business interruption in the meantime, which 

impacts not just Alpine, but also its customers who will be unable to trade their shares.30   

  

 
27   Maratea Decl., Ex. 2, at ¶ 29.  

28   Id., at ¶ 30.  

29   Id., at ¶ 28. 

30   Id., at ¶ 32.  
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ARGUMENT 

The Commission weighs four factors in deciding whether to grant a stay: (1) “whether there 

is a strong likelihood that the moving party will succeed on the merits of the appeal; (2) “whether 

the moving party will suffer irreparable harm without a stay”; (3) “whether any person will suffer 

substantial harm as a result of a stay”; and (4) “whether a stay is likely to serve the public 

interest.”31  However, “a stay may be granted where there is a high probability of irreparable harm, 

but a lower probability of success on the merits, or vice versa.”  Id.  All four factors strongly 

support a stay here. 

A. Alpine has a Strong Likelihood of Success on the Merits. 

 

To prevail on a petition for review under Section 19(d) and (f), Alpine must first show that 

there is an “actual limitation of access” to the “applicant’s ability to utilize one of the 

fundamentally important services offered by the SRO.” 32  Second, Alpine must assert a basis that, 

if established, would lead the Commission to conclude that the [actions] violate Exchange Act 

Section 19(f).”33  

1. The Backtesting Charge and Other Required Deposit Charges Actually 

Limit Alpine’s Access to NSCC’s Essential Clearing and Settlement 

Services. 

 

In this matter, NSCC’s calculation and imposition of the $2.1 million Backtesting Charge, 

along with the other components of the Required Deposit challenged in the Application and 

discussed in Alpine’s Initial Motion to Stay, creates an actual limitation of access to fundamentally 

 
31  Application of Michael Earl McCune, SEC Release No. 77921, 2016 WL 2997935, at * 1 

(May 25, 2016).   

32  In re Application of Securities Industry and Financial Markets Association, (“SIFMA”), 

SEC Release No. 72182, 2014 WL 1998525, at *8 (May 16, 2014). 

33  Id., at *9.   
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important services offered by NSCC – its essential clearing and settlement services. That access 

to NSCC’s clearing and settlement services is fundamentally important is irrefutable. NSCC has 

been granted near monopolistic control over the settlement of equity trades in the United States, 

and NSCC imposes the Required Deposit, including full payment of the Backtesting Charge, as a 

condition to access.  Its clearance and settlement services are the most fundamentally important 

service NSCC offers, and it is essential to Alpine’s business.  

As detailed in Sections D and E of the Background, above, NSCC has informed Alpine 

that unless it pays the $2.1 million Backtesting Charge by November 1, 2022, it will deduct it from 

Alpine’s current deposit of $3 million leaving Alpine unable to use those funds to pay the 

enormous deposits that are required each day to access and utilize NSCC’s CNS system to process 

trades for its customers.  This is in addition to the other trading specific margin charges that NSCC 

imposes cumulatively, such as the New OTC Volatility Charge discussed in Alpine’s Initial 

Motion to Stay, that NSCC requires Alpine to post in order to process trades through the CNS 

system.  If Alpine is unable to process trades for its customers through NSCC, it will lose its 

customers and go out of business.  NSCC’s imposition of the Backtesting Charge and other 

Required Deposit charges are therefore actual limitations on access under Commission 

precedent.34  Indeed, it is a more direct limitation on access than those that the Commission has 

recognized as actionable under Section 19(d) and (f) in the past.35 

 
34  See In re Bloomberg, L.P., Release No. 49076, 2004 WL 67566 at *2 (Jan. 14, 2004) 

(holding that NYSE's “imposition and enforcement of'” certain restrictions relating to the 

dissemination of depth-of-book data "effected a denial of access to Bloomberg” of services 

because NYSE "would not provide Bloomberg access to [that] data unless it disseminated and 

continue[d] to disseminate" it in accordance with the restrictions). 

35  In re International Power Group, Ltd., SEC Release No. 66611, 2012 WL 892229 at *4 

(March 15, 2012) (stating, “loss of or increased costs of doing business” or “difficulties in fulfilling 

market-making obligations” were “negative impacts” on a “Broker-Dealer Participant” that "could 

be remedied by challenging DTC's denial of the Participant's access to services"); Application of 
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2. NSCC’s Imposition of the Backtesting Charge on Alpine Violates 

Section 19(f). 

 

“Section 19(f) requires” that an SRO's action denying or limiting access to services “be set 

aside unless (i) the specific grounds on which the challenged action is based exist in fact; (ii) such 

action was taken in accordance with the rules of the SRO as approved by the Commission (or 

subject to an exception to such approval); and (iii) such rules are and were applied in a manner 

that is consistent with the purposes of the Exchange Act.”36  “Section 19(f) further requires that 

[the Commission] set aside SRO action if it ‘imposes any burden on competition not necessary or 

appropriate in furtherance of the purposes’ of the Exchange Act.”37 NSCC bears the burden to 

demonstrate that its rules and actions are consistent with the Exchange Act.38   

There is a substantial likelihood that the Commission will find that NSCC’s imposition of 

the $2.1 million Backtesting Charge does not measure up to these requirements.  First and 

foremost, NSCC cannot establish that the risks that purportedly necessitated the imposition of this 

Backtesting Charge on Alpine “exist in fact.”39  The purported basis for all of the Required Deposit 

margin charges, including the Backtesting Charge, is to mitigate NSCC’s central counterparty risk 

from a member default.40 However, as Alpine maintained in the Application and Initial Motion to 

 

William Higgins, 51 Fed.Reg. 6186-04, 1986 WL 89969 (Feb. 20, 1986) (exercising jurisdiction 

to institute “denial of access” proceedings under Sections 19(d) and (f) to review the NYSE's denial 

of a member's request to install an unrestricted phone line on the floor of the Exchange to contact 

customer). 

36  In re Bloomberg, L.P., SEC Release No. 49076, 2004 WL 67566, *3 (January 14, 2004) 

(emphasis added); see also 15 U.S.C. § 78s(f).  

37  Id. (quoting 15 U.S.C. § 19(f)).  

38  See Section 19(f), 15 U.S.C. § 78s(f) and Rule of Practice 700, 17 C.F.R. § 201.700; see 

also SIFMA, 2014 WL 1998525, at *9 n. 88. 

39  15 U.S.C. § 78s(f). 

40  See, e.g., Securities Exchange Act Release No. 95286, at pp. 3-4. 
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Stay that it filed in March 2021, the Backtesting Charge is unnecessary for this purpose.  NSCC 

has now conceded this fact with respect to the Intraday Backtesting Charge, which comprises 

approximately $1.6 million of the $2.1 million total Backtesting Charge to Alpine,  by stating that 

it should be eliminated.41  In so proposing, NSCC made clear that it “will continue to be able to 

adequately address both its intraday market risk exposures and its backtesting coverage metrics if 

it eliminates the Intraday Backtesting Charge,”42and apparently commissioned impact studies 

proving the “immaterial impact” of this charge on its risk mitigation and coverage.  Given this, 

NSCC cannot show that the purported grounds for which it imposed the $2.1 million Backtesting 

Charge on Alpine – risk mitigation – exist in fact.  

Moreover, as demonstrated in Alpine’s Initial Motion to Stay, NSCC’s risk-based 

justification for imposing cumulative margin charges on the same positions held by Alpine is itself 

specious and facially unreasonable, in violation of Section 17A(b)(3)(D) of the Exchange Act.43  

For example, on Alpine’s net sell position in GTII, NSCC imposed trading specific margin charges 

that far exceeded the value of the position, such as volatility and mark to market of approximately 

$2 million, that Alpine had to post at the time, including to cover a deficiency.44 Now, nearly a 

month later, NSCC is imposing another $2.1 million Backtesting Charge – most of which NSCC 

concedes has an “immaterial impact” on its risk mitigation and coverage – on that same historical 

and long-since closed position.  It is not a “reasonable … charge[]” within the meaning of Section 

17A(b)(3)(D), and there is no valid risk-based justification, for NSCC to be so over-covered on 

 
41  Securities Exchange Act Release No. 95286, at pp. 1, 22-23.  

42  See id., at p. 22. 

43  See 15 U.S.C. § 78q-1(b)(3)(D) (requiring that “rules of the clearing agency provide for the 

equitable allocation of reasonable dues, fees and other charges among its participants.”) 

44  Maratea Decl., Ex. 2, at ¶¶ 24-25.  
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this position, particularly to impose an after-the-fact Backtesting Charge that cannot possibly 

mitigate a purported risk that was already adequately covered the time of the trading, and can only 

be viewed as a penalty because a deficiency was momentarily created.   

Indeed, the notion that NSCC faces any central counterparty risk from Alpine’s sell-side 

trading activity is itself illusory because Alpine always has sufficient shares of the stock in its 

account at DTC to cover its sell-side positions before it submits the trades to NSCC.45  Thus, even 

if Alpine were to default, there is no risk that NSCC would have to go into the market to locate or 

buy-in the stock to cover the position at potentially increased prices; it can simply acquire it from 

Alpine’s account at DTC – NSCC’s sister corporation. NSCC has confirmed time and again that 

DTC’s obligations to deliver securities it holds in a member's account to NSCC is not interrupted 

because of a member default or even a bankruptcy.46 

Alpine has thus demonstrated a substantial likelihood of success on its claim that the $2.1 

million Backtesting Charge violates Section 19(f) and must be set aside.  

B. Alpine Will Suffer Irreparable Injury if a Stay is Not Granted.  

 

Alpine and its customers will suffer irreparable harm as a result of the $2.1 million 

Backtesting Charge if a stay is not granted.  This is in addition to the ongoing harm that Alpine 

and its customers are suffering from NSCC’s other margin charges, such as the New OTC 

Volatility Charge, which are imposed cumulatively, as discussed in Alpine’s Initial Motion to Stay.   

 
45  Maratea Decl., Ex. 2, at ¶¶ 21-22.  

46  NSCC's rules state, even where NSCC has "ceased to act" for a member, it can “continue to 

instruct [DTC] ... to deliver CNS Securities from such Member's account at [DTC] to [NSCC's] 

account in respect to such Member's Short Position." NSCC's Rules & Procedures, Rule 18, § 5.  

NSCC has further confirmed its unrestricted ability to close contracts and open positions, 

regardless of insolvency or default of a member, in its Disclosure Framework. See National 

Securities Clearing Corporation, Disclosure Framework for Covered Clearing Agencies and 

Financial Market Infrastructures, at 18-21 (December 2020).  
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As detailed in Sections D and E of the Background, NSCC gave Alpine one week to come 

up with over $2.1 million to cover the unexpected Backtesting Charge.  NSCC further informed 

Alpine that, unless Alpine pays that “charge,” it will impose it against Alpine’s current deposit and 

effectively deprive Alpine of the ability to pay amounts necessary to use NSCC’s CNS system to 

clear trades for its customers.47   

Alpine currently has insufficient capital to pay this charge by November 1, 2022, keep it 

on deposit with DTCC for a year, and still cover the additional margin necessary for its customers’ 

trading activity.48  If Alpine is unable to process trades for its customers, it will go out of business.49  

For a firm that specializes in microcap and OTC stocks to not be able to execute sell orders due to 

margin is also significant injury to its reputation, goodwill and relationships with its customers and 

in the industry.  Even if Alpine were able to eventually acquire enough capital to cover the 

Backtesting Charge, it will likely face substantial additional costs associated with acquisition of 

those funds and a business interruption in the meantime, which impacts not just Alpine, but also 

its customers who will be unable to trade their shares.50  Further, Alpine believes it will not have 

enough capital remaining after paying the Backtesting Charge to pay the other margin charges 

from NSCC to process its customers trades, which will result in it losing customers and 

counterparties and prevent Alpine from earning sufficient revenue to be able to cover its operating 

expenses.51    

 
47   Maratea Decl., Ex. 2, at ¶ 29. 

48   Id., at ¶ 28. 

49   Id., at ¶ 30.  

50   Id., at ¶ 32.  

51   Id., at ¶¶ 29-32.  
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The destruction of Alpine’s business is plainly irreparable harm.  Frankly, the Commission 

has recognized sufficient irreparable harm for stay under far less dire circumstances, including loss 

of customers, good will and revenue.52  That Alpine faces the destruction of its business, loss of 

customers, goodwill and revenue because of a charge that even NSCC recognizes is unnecessary 

and unjustified from a risk-mitigation perspective further magnifies the injustice and inequity of 

the harm to Alpine.  The Commission should therefore find that a substantial likelihood of 

irreparable harm exists here to enter the stay either until Alpine’s Application is decided, and/or 

until the Commission has an opportunity to consider and decide whether to approve NSCC’s 

proposal to eliminate the Intraday Backtesting Charge.  

C. The Stay Will Not Result in Harm to Any Other Party. 

As demonstrated above, and for reasons further detailed in Alpine’s Application and Initial 

Motion to Stay, the $2.1 million Backtesting Charge is arbitrary, unreasonable and not rationally 

related to, or necessary to guard against, any actual risk. Indeed, NSCC has conceded as much 

with respect to at least $1.6 million of the Backtesting Charge by seeking to eliminate the Intraday 

Backtesting Charge as unnecessary, which of course begs the question of why NSCC has imposed 

 
52  See In re SIFMA and Bloomberg, L.P.,SEC Release No. 83755, at 16-18 and n. 71 (July 31, 

2018) (citing Mich. Bell Tel. Co. v. Engler, 257 F.3d 587, 599 (6th Cir. 2001) (holding that 

company’s need to raise fees to recoup projected losses because of challenged statute constituted 

irreparable harm because “even if higher rates and fees do not drive customers away, loss of 

established goodwill may irreparably harm a company”); Ross-Simons of Warwick, Inc. v. 

Baccarat, Inc., 102 F.3d 12, 20 (1st Cir. 1996) (“[S]everal courts have recognized that the loss of 

product line may create a threat of irreparable injury if it is likely that customers (or prospective 

customers) will turn to competitors who do not labor under the same handicap.” (citations 

removed)); Multi-Channel TV Cable Co. v. Charlottesville Quality Cable Operating Co., 22 F.3d 

546, 552 (4th Cir. 1994) (“[W]hen the failure to grant preliminary relief creates the possibility of 

permanent loss of customers to a competitor or the loss of goodwill, the irreparable injury prong 

is satisfied.” (citation removed)); Institutional Networks Corp., Exchange Act Release No. 20088, 

1983 WL 404184, at *7 (Aug. 16, 1983) (finding irreparable harm where, in the absence of a stay, 

movant “may lose (1) potential customers (2) revenues and (3) competitive advantages”). 
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it in the first place. Further, the Backtesting Charge is based on a purported historical margin 

deficiency that did not exist, because Alpine was long the stock and because it already fully 

covered other margin payments imposed at the time the position was created.  Alpine is also willing 

to continue its practice of having shares to fully cover its open positions in its account at DTC 

before submitting the trade to NSCC, during the duration of the stay, or to release the shares from 

its DTC account to NSCC’s account before settlement.  In these circumstances, there is no actual 

prejudice to NSCC or any other member from a stay.     

D. The Public Interest Favors a Stay.  

The public interest favors fair competition, choice and open access to a variety of different 

trading markets.  Alpine is one of the last clearing firms willing and able to clear trades in OTC 

and microcap stock.  It is not in the public interest to deprive Alpine or its customers access to 

NSCC’s CNS system to process these trades because Alpine lacks the current capital to pay an 

admittedly unnecessary Backtesting Charge for a long-closed position.  Rather, the public interest 

favors staying that Backtesting Charge until Alpine’s Application is decided and/or until the 

Commission has had an opportunity to evaluate NSCC’s proposal to eliminate the very charge that 

may force Alpine to close its doors.  

CONCLUSION 

 For the forgoing reasons, Alpine’s Emergency Motion for an Interim Stay and Other 

Appropriate Commission Relief should be considered on an expedited basis and granted.   
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DATED this 28th day of October, 2022. 

PARSONS BEHLE AND LATIMER 

 

/s/ Aaron D. Lebenta  

Aaron D. Lebenta  

 

MARANDA FRITZ, P.C. 

 

/s/ Maranda E. Fritz  

Maranda E. Fritz 

Counsel for Alpine 
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Pursuant to Rule 154(c) of the Commission’s Rules of Practice, I hereby certify that the 

foregoing document contains 5,944 words, exclusive of the tables of contents and authorities, 

caption, and certificates. 

PARSONS BEHLE AND LATIMER 

 

/s/ Aaron D. Lebenta  

Aaron D. Lebenta  

Counsel for Alpine 

 

 

CERTIFICATE OF COMPLIANCE 

 

I, Aaron D. Lebenta, certify that this motion complies with the Commission’s Rules of 

Practice by filing a motion that omits or redacts any sensitive personal information described in 

Rule of Practice 151(e). 

PARSONS BEHLE AND LATIMER 

 

/s/ Aaron D. Lebenta  

Aaron D. Lebenta  

Counsel for Alpine  
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 I hereby certify that a true copy of the foregoing was served on the following on this 28th 

day of October, 2022, in the manner indicated below: 

Securities and Exchange Commission    

Vanessa Countryman, Secretary      

100 F Street, N.E. 

Mail Stop 1090 

Washington, D.C. 20549 

(Via eFap filing system, and courtesy email to apfilings@sec.gov) 

 

 

Margaret A. Dale 

Proskauer 

Eleven Times Square 

New York, New York 10036 

(Via email: mdale@proskauer.com) 

 

Counsel for NSCC 

 

 

       /s/ Aaron D. Lebenta                   

       Aaron D. Lebenta 
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Administrative Proceeding 

File No. 3-20238 

 

Aaron D. Lebenta 

Jonathan D. Bletzacker 

PARSONS BEHLE AND LATIMER 

201 South Main Street, Suite 1800 

Salt Lake City, Utah 84111 

Telephone: 801.532.1234 

Facsimile: 801.536.6111 

alebenta@parsonsbehle.com 

jbletzacker@parsonsbehle.com  

ecf@parsonsbehle.com 

 

Attorneys for Petitioner 

Maranda E. Fritz 

MARANDA E. FRITZ, P.C. 

521 Fifth Avenue, 17th Floor 

New York, New York 10175 

Telephone: 646.584.8231 

maranda@fritzpc.com 

 

 

UNITED STATES OF AMERICA 

 

SECURITIES AND EXCHANGE COMMISSION 

 

In the Matter of the Application of 

 

ALPINE SECURITIES CORPORATION, a 

Utah limited liability company 

 

For Review of Adverse Action Taken By 

 

NATIONAL SECURITIES CLEARING 

CORPORATION 

 

DECLARATION OF COUNSEL IN 

SUPPORT OF ALPINE’S MOTION 

FOR AN EMERGENCY INTERIM 

STAY AND OTHER APPROPRIATE 

COMMISSION RELIEF 

 

 

 

I, Aaron D. Lebenta, pursuant to 28 U.S.C. § 1746, declare under penalty of perjury under 

the laws of the United States of America that the following statements are true and correct: 

1. My name is Aaron D. Lebenta, and I am a resident of Salt Lake County, Utah, am 

over 18 years of age, and make the statements herein based on my personal knowledge. 

2. I am one of the attorneys representing Alpine Securities Corporation (“Alpine”) in 

the above-entitled matter, and am familiar with all the pleadings and filings in this matter. 

3. Attached hereto as Exhibit A is a true and correct copy of Alpine’s Application 
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for Review, filed in this Administrative Proceeding File No. 3-20238, on March 2, 2021. 

4. Attached hereto as Exhibit B is a true and correct copy of Alpine’s Motion for an 

Interim Stay, including all exhibits, filed in this Administrative Proceeding File No. 3-20238, on 

March 5, 2021. 

5. Attached hereto as Exhibit C is a true and correct copy of Alpine’s Certificate of 

Service of its Motion for Interim Stay, along with a true and correct copy of the email serving 

and filing the foregoing pleading with the Commission and counsel for NSCC via email at 

apfilings@sec.gov. 

6. Attached hereto as Exhibit D is a true and correct copy of the Objection of NSCC 

to Alpine’s Application for Review and Motion for an Interim Stay, filed by NSCC in this 

Administrative Proceeding File No. 3-20238, on March 12, 2021. 

7. Attached hereto as Exhibit E is a true and correct copy of Alpine’s Reply 

Memorandum in Support of its Motion for an Interim Stay, filed in this Administrative 

Proceeding File No. 3-2023, 8on March 18, 2021.  

8. Alpine’s Application has been submitted and its Motion for an Interim Stay has 

been fully briefed and ready for a decision since March 18, 2021.  Nevertheless, to my 

knowledge there has been no decision or other Commission action on Alpine’s Application for 

Review or Alpine’s March 5, 2021 Motion for an Interim Stay.   

WHEREFORE, I declare under penalty of perjury that the foregoing is true and correct. 

 

DATED this 27th day of October, 2022. 

 

 

/s/ Aaron D. Lebenta                   

Aaron D. Lebenta 

[electronically signed with permission] 
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Maranda E. Fritz 

MARANDA E. FRITZ, P.C. 

335 Madison Avenue, 12th Floor 
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UNITED STATES OF AMERICA 

 

SECURITIES AND EXCHANGE COMMISSION 

 

In the Matter of the Application of 

 

ALPINE SECURITIES CORPORATION, a 

Utah limited liability company 

 

For Review of Adverse Action Taken By 

 

NATIONAL SECURITIES CLEARING 

CORPORATION 

 

 

 

APPLICATION FOR REVIEW 

 

 

 

 

Oral Argument Requested 

 

 

To: The Office of the Secretary 

 Securities and Exchange Commission 

 100 F Street NE 

 Washington, DC 20549 

 

PLEASE TAKE NOTICE that Alpine Securities Corporation (“Alpine”) hereby applies for 

review, pursuant to Section 19(d) and (f) of Securities Exchange Act of 1934 (the “Exchange 

Act”), of certain “Required Deposit” charges imposed by the National Securities Clearing 

Corporation (“NSCC”), a registered clearing agency, under a newly approved rule change (SR-

NSCC-2020-003) which are onerous, discriminatory and otherwise inconsistent with the 

requirements of the Exchange Act, and which result in a denial or limitation of Alpine’s access to 

services at NSCC, as set forth below. 1      

 

 
1 In light of the two-page limitation on this Petition for Review in Rule of Practice 420(c), Alpine requests an 

opportunity to provide further briefing and evidence, as well as oral argument, to aid the Commission in its 

consideration of these issues.  
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 Alpine is a small, registered self-clearing broker-dealer, engaged primarily in clearing 

liquidation (sale-side) microcap or over the counter (“OTC”) stock transactions for other firms, 

including, frequently, stocks with a price less than $.01/share.  Alpine is a member in good standing 

of NSCC that is entitled to access NSCC’s Continuous Net Settlement (“CNS”) clearing and 

settlement services.  To access its CNS system, NSCC requires Alpine to contribute to a Clearing 

Fund on an ongoing basis by paying a daily “Required Deposit” – which is comprised of a number 

of components that NSCC assesses on a per-member basis – as “margin.”2  These “margin” 

charges, taken individually or collectively, are astronomical, far exceeding the market value of the 

underlying positions, and are particularly egregious when a sub-penny stock is involved.  

 In December of 2018, Alpine filed an Application for Review, pursuant to Sections 19(d) 

and (f) of the Exchange Act, challenging several components of the Required Deposit as being so 

arbitrary, unreasonable and onerous that they impermissibly limit Alpine’s access to NSCC’s 

services in violation of the Exchange Act.3  That First Application for Review remains pending. 

 On November 24, 2020, the SEC’s Division of Trading and Markets approved a rule 

change submitted by NSCC (SR-NSCC-2020-003) (“Rule Change”) to amend, inter alia, the 

“Haircut-Based Volatility Charge” component of the Required Deposit for “Illiquid Securities,”4 

which NSCC defined as all OTC and microcap stocks (“New OTC Volatility Charge”).  NSCC 

began applying the Rule Change to calculate Alpine’s Required Deposit on February 1, 2021.  

 NSCC’s calculation and application of the Rule Change to Alpine has significantly 

increased its Daily Required Deposit beyond the already astronomical amounts, and constitutes a 

further impermissible limitation on Alpine’s access to NSCC’s essential clearing and settlement 

services in violation of the Exchange Act and the rules thereunder.  In summary:  

• The New OTC Volatility Charge – taken individually or, even more so, in the aggregate 

with other components of the Required Deposit – results in charges that are arbitrary, 

onerous, and facially unreasonable in relation to the value of the underlying positions.  This 

is particularly evident when a sub-penny stock is involved because NSCC imposes a 

fictional, increased share-price of $.01 to calculate the margin, which invariably results in 

 
2 NSCC Rules and Procedures, at Rule 2, §§ 1 and 2(i), Rule 4, §§ 1, 8, and Procedure XV.   
3 See Administrative Proceeding File No. 3-18979.   
4 See SEC Release No. 34-90502.   
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charges that far exceed the value of the position, often by several orders of magnitude.   

NSCC made no attempt to justify this practice in the Rule Change, and it is contrary to 

NSCC’s own schedules.5  It is believed that NSCC also uses this fictional share price to 

calculate other components of the Required Deposit, including Mark-to-Market charges, 

Margin Differential Component (“MRD”) and Coverage Component (“CC”) charge. 

• NSCC has not established that the risks, for which the margin charges are purportedly 

necessary, “exist in fact.” For example, and in addition to the lack of actual risk that 

justifies use of an increased fictional share price to calculate margin, NSCC claims that, 

for a CNS short (sell) position, the margin is necessary to cover the risk that, in the event 

of a member default, it may have to go into the market to buy-in the stock to cover the 

position between the date of NSCC’s trade guaranty (T+0) and settlement (T+2). In the 

Rule Change, NSCC ignored that this purported risk is non-existent where a member, such 

as Alpine, already has the stock to cover the position in its account at DTC.  

• The Rule Change imposes an unnecessary discriminatory and anticompetitive burden by 

targeting smaller NSCC members trading in the OTC and microcap markets, and favoring 

the registered exchanges over OTC/microcap securities.  

• NSCC used the Rule Change as a trojan horse to change, without notice, comment or 

approval, other components of the Required Deposit, including the MRD and CC charges, 

which now purport to incorporate the New OTC Volatility Charge based upon artificially 

created volatility increases.6    

• NSCC states that it is still using the “Illiquid Charge,” which was eliminated by the Rule 

Change, to calculate the CC charge. See Ex. A, at p. 20.    

• It is believed NSCC is impermissibly applying the New OTC Volatility Charge 

retroactively by using it in its 100-day look-back to calculate the CC charge, and/or in 

performing other back-testing or forecasting to calculate margin charges.   

The Commission should grant this Application because NSCC’s actions violate the 

Exchange Act,7 and result in an actual limitation of access to NSCC’s CNS clearing services. 

Among other things, Alpine has had to limit trading and business as a direct result of NSCC’s 

implementation of the Rule Change.  Alpine is adversely impacted by NSCC’s application of Rule 

Change on an ongoing basis, and is seeking review and relief within 30 days of NSCC’s first 

 
5 For example, NSCC’s “haircut schedule” for the New OTC Volatility Charge states that a “rate” of 100% will be 

applied to a CNS short (sell) position in sub-penny stock.  See NSCC Risk Margin Component Guide, February 1, 

2021, at p. 24, attached as Ex. A.  But, because NSCC uses a fictional price per share of $.01, instead of the actual 

share price, the actual OTC Volatility Charge far exceeds 100% of the value of the position – i.e., if the actual share 

price is $.001, use of a fictional share price of $.01 to calculate the margin results in margin charges that are 10x 

(1,000%) the value of the position.   This mischaracterizes the risk in the position. 
6  Alpine’s MRD and CC charges jumped from approximate per-day amount of $200,000 to $950,000 after the Rule 

Change was implemented on February 1, 2021.  
7 NSCC’s actions violate, inter alia, 15 U.S.C. § 78q-1(b)(3)(D), (F) and (I), and (b)(6); 15 U.S.C. § 78s(f); 17 

C.F.R. § 17Ad-22(e)(4), (6) and (7) (requiring NSCC’s margin systems and procedures be “reasonably designed,” 

and produce margin levels “commensurate with” the risk), and principles against retroactive application of rules. 
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implementation thereof. 

 

DATED this 2nd day of March 2021. 

 

PARSONS BEHLE AND LATIMER 
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Jonathan D. Bletzacker 

 

 

MARANDA E. FRITZ, P.C. 

 
Maranda E. Fritz 
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Pursuant to SEC Rule of Practice 401, Alpine Securities Corporation (“Alpine”), requests 

an interim stay, until Alpine’s Application for Review is considered and decided, of the following 

actions taken by the National Securities Clearing Corporation’s (“NSCC”), purportedly pursuant 

to recent amendments to NSCC’s Rules and Procedures under SR-NSCC-2020-003 (the “Rule 

Change”),  in calculating and assessing Alpine’s Required Fund Deposit (“Required Deposit”) 

margin charges: (a) implementing enhanced Haircut-Based Volatility Charge for Illiquid 

Securities (“New OTC Volatility Charge”); (b) using an artificial price per-share of $.01 to 

calculate and assess Alpine’s Required Deposit for positions in sub-penny securities; (c) 

implementing substantive changes to the Margin Requirement Differential (“MRD”) charge, 

Coverage Component (“CC”) charge and Backtesting charge that were not approved by the 

Commission; (d) continuing to use the “Illiquid Charge” component to calculate the CC charge; 

and (e) retroactively applying the Rule Change in performing forecasting and/or backtesting when 

calculating and assessing Alpine’s Required Deposit.  

As condition to the stay, Alpine would stipulate to continue its practice of maintaining 

sufficient shares to cover any open positions in its account at DTC before Alpine submits a trade 

for clearance and settlement through NSCC’s CNS system, and/or to release such shares from 

Alpine’s account at DTC to NSCC before the applicable settlement date.  This will ensure that 

there is no risk of a failure to deliver or to NSCC’s ability to acquire the shares to close out any of 

Alpine’s short positions – the ostensible basis for the margin components described above. 

NSCC began taking each of these challenged actions when it began implementing the Rule 

Change on February 1, 2021.  As established herein, NSCC’s conduct contravenes the Exchange 

Act, and has resulted in a significant and impermissible limitation on Alpine’s access to NSCC’s 

essential clearing and settlement services.   
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INTRODUCTION 

Alpine is a small, self-clearing broker-dealer, engaged primarily in clearing liquidation (or 

sale-side) microcap or over the counter (“OTC”) stock transactions for other firms, including, 

frequently, stocks with a price less than $.01/share.  On March 2, 2021, Alpine filed an Application 

for Review with the Securities and Exchange Commission (“Commission”) pursuant to Section 

19(d) and (f) of Securities Exchange Act of 1934 (the “Exchange Act”), of the above-described 

actions taken by NSCC in calculating and assessing Alpine’s Required Deposit pursuant to the 

Rule Change.   

The Required Deposit charges, which are imposed by NSCC as a condition to accessing its 

clearing and settlement services, are massive and disproportionately onerous, particularly in 

relation to the underlying transactions or positions to be cleared.  In recent years, NSCC has made 

a determined effort to increase these charges against a specific, disfavored, segment of the market:  

the microcap and OTC market.  NSCC requires those members who serve these markets, which 

are generally small broker-dealers like Alpine, to devote significant portions of their capital to 

serve as margin in the form of a Required Deposit. The regulatory costs of serving these markets 

have become so astronomical, in fact, that Alpine is one of a few remaining broker-dealers to 

service this vital market segment.    

The Rule Change represents NSCC’s latest attempt to choke OTC and microcap stocks by 

further increasing the already excessive margin demands on transactions involving purported 

“Illiquid Securities,” which NSCC has defined to include microcap and OTC stocks. Alpine’s 

Required Deposit soared overnight once NSCC began implementing the Rule Change on February 

1, 2021, so much so that Alpine has to further restrict trading by its customers due to the capital 

constraints of these margin charges.  Thus, it is the customers who are unable to sell their stock 

because of NSCC’s fiction of a potential risk in Alpine’s trades.  
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Alpine meets all of the elements for a stay of the above-described actions by NSCC under 

the Rule Change. First, Alpine has a substantial likelihood of success on its Application because 

the margin charges, as designed and assessed by NSCC under the Rule Change, impermissibly 

limit Alpine’s access to NSCC’s clearing and settlement services, and contravene the purposes and 

requirements of the Exchange Act.  In summary:  

• The New OTC Volatility Charge – taken individually or, even more so, in the 

aggregate with other components of the Required Deposit – results in charges that 

are arbitrary, onerous, and facially unreasonable in relation to the value of the 

underlying positions.  This is particularly evident when a sub-penny stock is 

involved because NSCC imposes a fictional, increased share-price of $.01 to 

calculate the margin, which invariably results in charges that are exponentially 

greater than the value of the position.   NSCC made no attempt to justify this 

practice in the Rule Change. 

• NSCC has not established that the purported risks, for which it imposed new margin 

charges under the Rule Change, “exist in fact.” NSCC identified no risk that 

justifies use of an increased fictional share price to calculate margin.  In addition, 

NSCC claims that, for a “CNS” short (sell) position,1 the margin is necessary to 

cover the risk that, in the event of a member default, it may have to buy-in the stock 

to cover the position between the date of NSCC’s trade guaranty (T+0) and 

settlement (T+2).2  In the Rule Change, NSCC ignored that this purported risk is 

non-existent where a member, such as Alpine, already has the stock to cover the 

position in its account at DTC. 

• The Rule Change imposes an unnecessary discriminatory and anticompetitive 

burden by targeting smaller NSCC members trading in the OTC and microcap 

markets, and their customers, and favoring the registered exchanges over 

OTC/microcap securities.  

• NSCC used the Rule Change as a trojan horse to change – without notice, comment 

or approval – other components of the Required Deposit, including the MRD, CC, 

and Backtesting charges, which now purport to incorporate the New OTC Volatility 

Charge based upon artificially created volatility increases.  

 
1   The term “CNS” refers to NSCC’s Continuous Net Settlement system, through which virtually all trades of equity 

securities in America are settled.   

2  See SR-NSCC-2020-003, SEC Release No. 34-88474, 85 F.R. 17910, 17911 (March 31, 2020) (“Proposed Rule 

Change”); Order Approving Rule Change, at 3, 12, SEC Release No. 34-90502 (November 24, 2020).   
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• It is believed NSCC is impermissibly applying the New OTC Volatility Charge 

retroactively by using it in its “historical look-back” of Alpine’s portfolio in 

calculating and assessing increased CC, MRD and Backtesting Charges on Alpine.  

• NSCC states that it is still using the “Illiquid Charge,” which was eliminated by the 

Rule Change, to calculate the CC charge.  

Irreparable harm, by virtue of NSCC’s implementation of the new charges purportedly 

under Rule Change, is also evident.  Since February 1, 2021, Alpine has had to frequently turn 

down customer orders to sell their OTC or microcap stocks because Alpine cannot afford the 

margin for the trade.  Similar to what recently occurred at Robinhood due to restrictions from 

NSCC’s margin requirements, customers are left without the ability to sell.3  As a result, Alpine 

has already lost revenue, customers, goodwill and reputation, and customers are unable to exercise 

their fundamental right to sell their stock. These harms are real, immediate and irreparable, and 

will get worse unless stayed.  

Finally, a balancing of the equities favors a stay.  An interim stay of the margin charges 

under the Rule Change would cause no harm to NSCC or the public.  Not only were these new 

charges just implemented, but also there is no risk to NSCC or the public from a failure to cover 

on Alpine’s transactions where Alpine is long the stock to cover the position at DTC. Further, as 

indicated, Alpine is willing to stipulate to continue its practice of depositing stock in its account at 

DTC to fully cover the trade before submitting the trade to NSCC, and/or to release that stock to 

NSCC before settlement date.  The public interest is also furthered by ensuring compliance with 

the law, fair competition, choice, and the continued ability to access and fully utilize all trading 

markets.  These interests, shared by all participants in microcap markets, are being trampled by 

 
3   See Why Robinhood Had to Risk Infuriating its Customers, available at 

https://www.nytimes.com/2021/01/29/business/dealbook/robinhood-fundraise-customers.html. (discussing 

Robinhood’s need to raise $1 billion from investors to cover margin charges imposed by NSCC’s parent, the 

Depository Trust and Clearing Corporation (“DTCC”), due to trading surges in the Gamestop and AMC stocks).  
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NSCC’s unlawful quest to destroy the small broker-dealers and trading in OTC and microcap 

stocks through excessive, and unnecessary, margin demands.     

BACKGROUND 

A. Background of Alpine and the OTC Market   

To function as a clearing firm for its correspondent firms, Alpine must be a member of 

NSCC and access its services.  Alpine is a clearing-broker member in good standing of the NSCC 

and a DTC participant. 

Alpine’s mission is to provide liquidity to microcap and OTC stocks.4  There are more than 

10,000 issued stocks trading in the OTC markets, over twice the number of exchange-listed 

companies. The aggregate value of OTCQX, OTCQB and Pink Securities was approximately $ 

375.2 billion in 2018.5 Alpine facilitates tens of millions of dollars of capital financing for small 

business each month through the deposit, clearance and liquidation of microcap securities on 

behalf of its customers who provide direct financing to thousands of innovative, startup and early 

stage development business that operate in the U.S.6  This is undeniably a critically important 

segment of the market, that represents the core of the U.S. economy and jobs. 

However, as a direct result of NSCC’s Required Deposit charges and other regulatory 

burdens, the number of small clearing-broker members of NSCC providing clearing services for 

firms and investors holding microcap or OTC stocks is down significantly.  Major clearing firms, 

such as Merrill Lynch, Fidelity, Morgan Stanley and UBS, no longer service the OTC market.  

Online discount firms (e.g., E-Trade, Charles Schwab, etc.) do not process this business either.7 

 
4  See Declaration of Christopher Doubek, at ¶ 7, attached hereto as Ex. A.   

5 See https://www.prnewswire.com/news-releases/otc-markets-group-reports-2018-trading-statistics-and-highlights-

300779908.html 

6  Doubek Decl., at ¶ 8.  

7  Id., ¶ 38.  
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Alpine is one of a few remaining broker-dealers to fully service this vital market segment – a breed 

of that is dying under this regulatory onslaught.  

B. Alpine’s First Application for Review 

On December 19, 2018, Alpine filed an Application for Review pursuant to Sections 19(d) 

and (f) of the Exchange Act (“First Application”) challenging NSCC’s calculation and application 

of the certain components of the Required Deposit to microcap and OTC stocks as impermissibly 

limiting Alpine’s access to NSCC’s clearing services.8  In short, Alpine claimed that NSCC 

assesses margin charges that are so excessive that they exceed the value of underlying transaction 

or position to be cleared by several orders of magnitude, and that this contravenes the Exchange 

Act by imposing an unreasonable and disproportionate burden on small clearing-broker members, 

such as Alpine, and reflecting a discriminatory and anticompetitive policy towards the microcap 

or OTC markets and their participants. Alpine’s First Application remains pending.    

C. The Rule Change 

1. Promulgation of the Rule Change 

In March of 2020, NSCC filed the Proposed Rule Change, as SR-NSCC-2020-003, to 

“Enhance [NSCC’s] Haircut-Based Volatility Charge Applicable to Illiquid Securities.”9  Alpine, 

and several broker-dealers and industry groups, submitted comment letters asking the SEC to 

disapprove the proposed rule change, including because of the lack of adequate justification for 

the change, and its unreasonable, discriminatory and anticompetitive impacts on the 

OTC/microcap markets, their participants, and the smaller broker-dealers who service this 

 
8 See Administrative Proceeding File No. 3-18979.  These components included: (1) The “Illiquid Charges,” and 

NSCC’s refusal to allow the DTC inventory offset for members that NSCC claimed to have weak credit ratings; (2) 

NSCC’s implementation of a secret “Credit Risk Matrix Rating” which NSCC used to determine whether to impose 

an Illiquid Charge; (3) NSCC’s imposition of “Excess Net Capital Premium” (“ENCP”); (4) NSCC’s calculation of 

the volatility and mark-to-market charge for OTC and microcap stocks, particularly as applied to sub-penny stocks.  

See Alpine’s First Application, Admin Proc. No. 3-18979, at p. 1.    

9  Proposed Rule Change, 85 F.R. 17910 (March 31, 2020).   
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market.10  Notably, there were no member or industry comment letters supporting approval of 

the rule change.   

On June 24, 2020, the SEC Division of Trading and Markets, under delegated authority, 

instituted proceedings to determine whether to approve or disapprove the Rule Change.  The 

Division thereafter approved the Rule Change, with no changes, on November 24, 2020.11  NSCC 

began implementing the Rule Change on February 1, 2021.12 

2. Components of the Rule Change 

Through the Rule Change, NSCC received approval to amend its Required Deposit rules 

in two primary ways relevant here.   

a. New Volatility Charge for “Illiquid Securities” 

First, NSCC imposed the New OTC Volatility Charge as an “enhanced” haircut-based 

volatility charge to “Illiquid Securities,” which NSCC defined to include OTC securities, and 

certain “micro-capitalization securities” (which NSCC defined as market capitalization of less than 

$300 million) listed on a national exchange.13  

For securities that are not Illiquid Securities, NSCC uses a “Value at Risk” (“VaR”) model 

to calculate the volatility component of the Required Deposit.14  However, NSCC calculates 

volatility differently for OTC securities, both before and after the Rule Change, using a “haircut” 

 
10 Comment letters were submitted by Alpine, the Securities Industry Professional Association, Lek Securities 

Corporation, OTC Markets Group, Inc., the Securities Traders Association of New York, Inc., and Wilson-Davis & 

Co., Inc. The comment letters are available at:  SEC.gov | Comments on File No. SR-NSCC-2020-003.  

11 Order Approving Rule Change, SEC Release No. 34-90502 (November 24, 2020).   

12 Doubek Decl., ¶ 11.  

13 Order Approving Rule Change, at 9-14.  Prior to the Rule Change, NSCC’s definition of “Illiquid Securities” 

already included OTC securities.  Id. at 5. The Rule Change expanded the definition of Illiquid Securities to also 

include “micro-capitalization securities” that exceed a threshold of price movement to trade value under NSCC’s 

“illiquid ratio test” and securities a limited trading history (such as IPOs). Id. at 10-11.   

14  Id. at 12. 
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based methodology.15  Before the Rule Change, NSCC had discretion to calculate the volatility 

charge for OTC securities by multiplying the absolute value of a given position by a percentage  

(or haircut) that is “not less than 10%.”16  In practice, NSCC claims it would apply a “haircut of 

20%” of the absolute value of the position.17 

Under the Rule Change, NSCC changed its methodology and dramatically increased the 

haircut rate for Illiquid Securities, particularly for positions in sub-penny securities.  Specifically, 

to determine the volatility charge for Illiquid Securities under the Rule Change, NSCC:  

group[s] such securities by price level, and Illiquid Securities that 

are sub-penny securities shall be separately grouped by long or short 

positions, and (B) calculate[s] an amount for each such grouping by 

multiplying the absolute value of the positions in each group by a 

percentage designated by the Corporation at least annually, which 

percentage shall be based on the security’s Current Market Price, 

and shall be the highest of (1) 10%, (2) a percent benchmarked to be 

sufficient to cover 99.5th percentile of the historical 3-day return of 

each group in each Member’s portfolio using a look-back period of 

no less than 5 years, and (3) a percent benchmarked to be sufficient 

to cover 99th percentile of the historical 3-day return of each group 

in each Member’s portfolio using a lookback period of no less than 

5 years after incorporating a fixed transaction cost equal to one-half 

of the estimated bid-ask spread.18 

NSCC has since released the following Illiquid Security volatility haircut schedule, 19 which were 

not identified in the Proposed Rule Change or Order Approving Rule Change:20 

 
15  Id. at 4-6, 12-14.   

16  Id. at 6.  

17  Id. at 6, n. 19.  However, although not supported by NSCC’s rules, for sub-penny securities the actual haircut 

based volatility charge was significantly higher because NSCC would impose a fictional price per share of $.01 to 

calculate the margin.  
18  NSCC Rules and Procedures, Procedure XV, § 1(A)(1)(a)(ii)(B)(1); Order Approving Rule Change at 12-14.  

19  NSCC Risk Margin Component Guide, February 1, 2021, at p. 24, attached as Ex. 2 to the Doubek Decl.  

20  Proposed Rule Change; Order Approving Rule Change, at 13-14. 
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Price Range Haircut Rate 

Price <= $0.01, Long 57% 

Price <= $0.01, Short 100% 

$.01 < Price < $1.00 60% 

$1.00 <= Price < $5.00 34% 

Price => $5.00 15% 

  

Although this schedule states that the haircut rate for a CNS short (sell) position in sub-

penny securities will be 100% of the current market price, as detailed below, the actual haircut rate 

is significantly greater than this because NSCC applies a fictional price per share of $.01, instead 

of the actual Current Market Price, to calculate the margin – a practice not approved by the SEC. 

b. Elimination of the Illiquid Charge and the DTC Offset 

The second major change approved by the Order was to eliminate the Illiquid Charge that 

was applied to positions in Illiquid Securities that exceeded certain volume thresholds.21  In 

actuality, through the Rule Change, NSCC made the volatility charge applicable to OTC securities 

so high that it not only effectively incorporates the Illiquid Charge, but results in higher margin 

charges on OTC and qualifying microcap securities than before the Rule Change.  

In eliminating the Illiquid Charge, NSCC also eliminated, without discussion, the “DTC 

offset,” wherein NSCC generally allowed members to offset net short positions in Illiquid 

Securities against shares of those securities in the member’s inventory at DTC, to avoid the Illiquid 

Charge.22 NSCC’s recognition of the offset acknowledged the truth: NSCC has no risk on such 

covered positions. That acknowledgment by NSCC has now quietly and inexplicably vanished. 

3. Changes to MRD, CC and Backtesting Charges After the Rule Change. 

The Required Deposit includes a number of additional components through which NSCC 

imposes additional margin charges on its members, including the MRD, CC and Backtesting 

 
21  Order Approving Rule Change, at 6-7, 16, 18, 21.  

22  NSCC’s Rules and Procedures, Rule 1, at p. 10 (prior to the Rule Change).   
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charges. In summary: NSCC represents that the MRD is designed to help mitigate the risks posed 

by day-over-day fluctuations in a member’s portfolio by forecasting future changes in the portfolio 

based on a historical look-back over 100 days.23  NSCC represents that the CC charge is designed 

to mitigated the risks associated with a Required Deposit being insufficient to cover projected 

liquidation losses to a 99 percent confidence level, and that the CC supplements the MRD by 

preemptively increasing the member’s required deposit in an amount calculated to forecast 

potential deficiencies in margin coverage of a portfolio.24  NSCC represents that it may impose a 

Backtesting charge to mitigate exposure that may not be captured by volatility, to achieve a 99% 

backtesting coverage target, using simulated losses identified by backtesting observations to 

identify deficiencies.25  

The Division of Trading and Markets did not approve changes to these components in the 

Order Approving Rule Change.26  Nevertheless, as detailed below, NSCC has significantly 

increased Alpine’s margin on each of these components since implementing the Rule Change.   

D. The Destructive Impacts of the Rule Change on Alpine and its Customers.  

Once NSCC began implementing the Rule Change on February 1, 2021, Alpine’s daily 

Required Deposit skyrocketed.  During December 2020 and January 2021, Alpine’s average daily 

Required Deposit was approximately $2.5 million – an already enormous sum relative to the value 

of the positions to be cleared.27  Although there was no appreciable increase in the value of the 

trading activity at Alpine, from February 1, 2021 through March 1, 2021, Alpine’s average daily 

Required Deposit jumped to $3.2 million, and has included several large unexpected margin call 

 
23  NSCC Risk Margin Component Guide, at 19-20. The actual formula is in Procedure XV, at §§ 1(A)(1)(f) 

24  See id., at 20-21. The actual formula is in Procedure XV, at § 1(A)(1)(g). 

25  See id., at 22-23. The actual formula is in Procedure XV, §1(B)(3). 

26 See Order Approving Rule Change, generally. 

27 Doubek Decl., at ¶ 19.  
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participants in these markets; if small-business investors lack the ability to sell their shares, not 

only are they directly harmed, but the small businesses who rely on these markets for liquidity also 

suffer because no rationale investor would buy shares she cannot sell.  

To make matters worse, NSCC is imposing these onerous charges on Alpine even though 

the purported risk that NSCC will have to buy-in the shares to close the position is non-existent 

because Alpine always ensures it has the shares to cover the position in its account at DTC before 

submitting a sale-side trade to NSCC.35  The Commission should stay these destructive practices. 

  

 
35 Id., ¶¶ 34-37.  Notably, NSCC has even refused Alpine’s offers to immediately transfer the shares from its DTC 

account to NSCC’s account (on T+0), which would of course further reduce any possible risk to NSCC.  Id., ¶ 36.   
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ARGUMENT 

The SEC weighs four factors in deciding whether to grant a stay: (1) “whether there is a 

strong likelihood that the moving party will succeed on the merits of the appeal”; (2) “whether the 

moving party will suffer irreparable harm without a stay”; (3) “whether any person will suffer 

substantial harm as a result of a stay”; and (4) “whether a stay is likely to serve the public 

interest.”36  However, “a stay may be granted where there is a high probability of irreparable harm, 

but a lower probability of success on the merits, or vice versa.”  Id. These factors are met here.  

I. ALPINE HAS A STRONG LIKELIHOOD OF SUCCESS ON THE MERITS IN IT 

APPLICATION FOR REVIEW. 

To prevail on its Application for Review,37  Alpine must first show that there is an “actual 

limitation of access” to the “applicant’s ability to utilize one of the fundamentally important 

services offered by the SRO.” 38  Second, Alpine must assert a basis that, if established, would lead 

the Commission to conclude that the [actions] violate Exchange Act Section 19(f).”39  

A. The Required Deposit Charges Under the Rule Change Actually Limit 

Alpine’s Access to NSCC’s Essential Clearing and Settlement Services. 

In this matter, NSCC’s calculation and application of the Required Deposit charges to 

Alpine creates an actual limitation of access to fundamentally important services offered by NSCC 

 
36 Application of Michael Earl McCune, SEC Release No. 77921, 2016 WL 2997935, at * 1 (May 25, 2016).   

37  The Commission has jurisdiction over Alpine’s Application under Section 19(d),(f).  Alpine’s Application was 

timely filed because it was filed within 30 days of the date NSCC first applied the rule.  See 15 U.S.C § 78s(d)(2); 

SEC Rule of Practice, Rule 420(b).  In addition, while NSCC may argue that the D.C. Circuit’s decision in NASDAQ 

Stock Market, LLC v. SEC, 961 F.3d 421 (2020) precludes Alpine’s Application, that decision is distinguishable. 

The Circuit held only that “Section 19(d) is not available to challenge the reasonableness of generally-applicable fee 

rules,” but remains available where a “fee rule” is “targeted at specific individuals or entities.”  Id. at 424, 427 

(emphasis added). The margin charge components at issue here are not “generally-applicable fee rules,” but rather 

are imposed against a narrow range of market participants and are calculated and applied on a per-member basis.  

Specifically, NSCC calculates and imposes a unique Required Fund Deposit charge on Alpine on a daily basis based 

on Alpine’s characteristics, and number and types of transactions it clears.  

38In re Application of Securities Industry and Financial Markets Association, (“SIFMA”), SEC Release No. 72182, 

2014 WL 1998525, at *8 (May 16, 2014). 

39  Id. at *9.   

OS Received 10/28/2022



 15 
4827-0111-5871v2 

– its essential clearing and settlement services. That access to NSCC’s clearing and settlement 

services is fundamentally important is irrefutable.  NSCC has been granted near monopolistic 

control over the settlement of equity trades in the United States, and NSCC imposes the Required 

Deposit as a condition to access.  Its clearance and settlement services are the most fundamentally 

important service NSCC offers, and it is essential to Alpine’s business.40   

Since the Rule Change, NSCC significantly raised Alpine’s Required Deposit (from an 

average of $2.5 million to an average of $3.2 million), even though the volume and value of the 

trades/positions has not materially increased.41  Alpine has had to deny customer trades, and lost 

customers and revenue, due to the capital necessary to fund the Required Deposit.42  This is an 

actual limitation on access that is similar in nature to what the Commission held to be actionable 

in International Power Group.43 

Furthermore, these excessive margin charges also restrict the ability of other participants 

in the microcap market – including issuers and traders – from accessing services at NSCC that are 

necessary to trade. Without firms willing and able to process these transactions, like Alpine, these 

investors and small companies will be cut-off from the capital markets. By imposing enhanced 

margin charges to trade OTC and microcap stocks, NSCC is also impermissibly limiting access to 

services by Alpine’s customers, in violation of Sections 17A(b)(6) and 19(f).44 

 
40 Doubek Decl., ¶¶ 8, 12-13.  

41 Id., ¶¶ 18-20. 

42 Id., ¶¶ 30-33. 

43In re International Power Group, Ltd., SEC Release No. 66611, 2012 WL 892229 at *4 (March 15, 2012) (stating, 

“loss of or increased costs of doing business” or “difficulties in fulfilling market-making obligations” were 

“negative impacts” on a “Broker-Dealer Participant” that "could be remedied by challenging DTC's denial of the 

Participant's access to services").  

44 See 15 U.S.C. § 78q-1(b)(6) (“No registered clearing agency shall prohibit or limit access by any person to 

services offered by any participant therein.”); Int’l Power, 2012 WL 892229 at **4, 6 (recognizing that the 

Exchange Act also protects nonmembers indirect rights to access a registered clearing agency’s essential services, 

and the availability of a Section 19(d) petition to obtain Commission review of denials or limitations of access by a 

nonmember).  
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B. NSCC’s Application of the Rule Change to Alpine Violates Section 19(f). 

“Section 19(f) requires” that an SRO's action denying or limiting access to services “be set 

aside unless (i) the specific grounds on which the challenged action is based exist in fact; (ii) such 

action was taken in accordance with the rules of the SRO as approved by the Commission (or 

subject to an exception to such approval); and (iii) such rules are and were applied in a manner 

that is consistent with the purposes of the Exchange Act.”45  “Section 19(f) further requires that 

[the Commission] set aside SRO action if it ‘imposes any burden on competition not necessary or 

appropriate in furtherance of the purposes’ of the Exchange Act.”46 NSCC bears the burden to 

demonstrate that its rules and actions are consistent with the Exchange Act.47   

1. NSCC’s New OTC Volatility Charge and Use of Fictional Share Prices 

for Sub-Penny Stocks 

There is a substantial likelihood NSCC’s application of its New OTC Volatility Charge to 

Alpine will be set aside because it fails to meet the Section 19(f) requirements, particularly as 

applied to sub-penny securities.   

First, NSCC’s calculation and imposition of this charge is not consistent with Exchange 

Action Section 17A(b)(3)(D), which requires that the “rules of the clearing agency provide for the 

equitable allocation of reasonable dues, fees and other charges among its participants.”48  The New 

OTC Volatility Charge imposed on Alpine (approximately $2 million per day) is so excessive in 

relation to value of the underlying trade that it is facially “unreasonable.”  The unreasonableness 

of this charge must also be evaluated in light of the fact that it is imposed in conjunction with other 

 

45 In re Bloomberg, L.P., SEC Release No. 49076, 2004 WL 67566, *3 (January 14, 2004) (emphasis added); see 

also 15 U.S.C. § 78s(f).  
46 Id. (quoting 15 U.S.C. § 19(f)).  

47 See Section 19(f), 15 U.S.C. § 78s(f) and Rule of Practice 700, 17 C.F.R. § 201.700; see also SIFMA, 2014 WL 

1998525, at *9 n. 88. 
48 15 U.S.C. § 78q-1(b)(3)(D)  
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margin charges on the same position, which together bring Alpine’s total average daily clearing 

fund requirement to an average of $3.5 million per day – an amount that is far beyond any 

purported monetary risk NSCC could face from Alpine’s CNS short (sell) positions in the event 

of a default in relation to stock Alpine holds at DTC.   

The sheer unreasonableness of this charge is even more arbitrary and punitive when a sub-

penny stock is involved.  As indicated, for sub-penny securities, unlike for every other security of 

any value, NSCC does not use the actual “Current Market Price” to calculate the margin charge, 

but instead uses a fictional share price of $.01 to exponentially increase the margin charge. NSCC 

offered no risk-based justification for this practice in proposing the Rule Change, and it is not 

addressed in the Order Approving the Rule Change, let alone found to be consistent with the 

Exchange Act.49  It is inconceivable NSCC could offer a valid risk-based justification for the 

practice, as it is nonsensical, and no different than if NSCC treated a $10 stock as if it carried the 

same exposure as a $100 or more stock in calculating margin. It is also notably inconsistent with 

NSCC’s own haircut schedule for CNS short positions in sub-penny stocks, which states that 

haircut rate would be 100% of the position.50  Where NSCC uses an artificial share price of $.01, 

the haircut rate will always be more than 100% of the position, and often significantly so depending 

on how far the security’s value is below a penny (i.e., if the actual share price is $.001, use of the 

fictional price of $.01 results in a volatility charge that is 1000% the value of the trade(s)). 

NSCC provided no real-world examples of the amount of the New OTC Volatility Charges 

that would be imposed under the Rule Change, instead presenting only the general references to 

its opaque formula:  the highest of 10% or an unidentified “percent benchmarked” to be sufficient 

 
49  Proposed Rule Change, at 17,915; see also Order Approving Rule Change (not discussing practice). 

50  NSCC Risk Margin Component Guide, at 24.   
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cover at least 99 percentile of historical 3-day returns.51 The Division of Trading and Markets 

could not therefore have been able to sufficiently fulfill its obligation to evaluate the actual 

reasonableness of the New OTC Volatility Charge in a real-world setting.   

Second, NSCC failed to establish that the risks, for which this new margin charge was 

purportedly necessary, “exist in fact.”52  NSCC claims that the onerous new volatility charge on 

OTC and microcap stock-sale transactions is necessary to guard against the risk that a member 

may default between the date NSCC’s trade guaranty sets in (T+0) and settlement date (T+2), and 

that NSCC may need to buy-in the stock at potentially increased prices to close out the defaulting 

member’s open short (sell) position.53 NSCC’s rationale is specious. 

The price of any stock may increase, making this a poor basis for discriminatorily imposing 

more onerous margin charges – millions of dollars per day – on OTC/microcap or sub-penny stock 

transactions.  But, even accepting NSCC’s assertion that these stocks could have greater increases 

in value, the risk to NSCC is nonexistent where the member, like Alpine, is long the stock at DTC 

to cover the trade. The fact is that DTC’s obligations to deliver securities it holds in a member's 

account to NSCC is not interrupted because of a member default or even a bankruptcy. NSCC has 

confirmed this time and again.54  

Notably, up until the Rule Change, NSCC recognized that if a member had stock to cover 

the position at DTC, this eliminated the purported buy-in risk to NSCC in Illiquid Securities.  This 

 
51  Proposed Rule Change, at 17,915; see also Order Approving Rule Change, at 13-14. 

52 15 U.S.C. § 78s(f). 

53  Order Approving Rule Change, at 12. 

54 NSCC's rules state, even where NSCC has "ceased to act" for a member, it can “continue to instruct [DTC] ... to 

deliver CNS Securities from such Member's account at [DTC] to [NSCC's] account in respect to such Member's 

Short Position." NSCC's Rules & Procedures, Rule 18, § 5.  NSCC further confirmed its unrestricted ability to close 

contracts and open positions, regardless of insolvency or default of a member, in its Disclosure Framework. See 

National Securities Clearing Corporation, Disclosure Framework for Covered Clearing Agencies and Financial 

Market Infrastructures, at 18-21 (December 2020), available at: NSCC Disclosure Framework.pdf 
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was the function of the DTC offset.  But, as indicated, NSCC eliminated this offset in the Rule 

Change, without discussion, even though it serves the same de-risking function in relation to the 

New OTC Volatility Charge. NSCC has thus failed to establish that the purported risks for which 

it charges millions of dollars per day in margin exist in fact as it applies to Alpine’s circumstances.   

Finally, the New OTC Volatility Charge violates the Exchange Act because, as applied and 

designed, it is discriminatory and anti-competitive.  Section 17A(b)(3)(F) requires that clearing 

agency rules “are not designed to permit unfair discrimination … among participants in the use of 

the clearing agency . . . .”55  Similarly, promoting competition and capital formation are each 

central to the purpose of the Exchange Act.  As Congress noted in amending the Exchange Act in 

1975, which added Sections 17A and 19 to the Exchange Act, “it is in the public interest to assure 

. . . fair competition among brokers and dealers, among markets and between exchange markets 

and over-the-counter markets.”56 

Through the Rule Change, NSCC has continued its quest to make it so expensive to clear 

relatively small-value trades in OTC/microcap stocks that broker-dealers will stop serving these 

markets.  It is undeniable that NSCC is providing an unfair advantage to the larger bank-affiliated 

broker-dealers over the smaller ones, and to “blue chip” stocks listed on national exchanges over 

microcap and OTC stocks. There is no justifiable reason – and as demonstrated above, NSCC’s 

“credit exposure” rationale is specious, at best – to single out certain members, investors and 

market segments for additional margin charges, at devastating impact, just because they participate 

in the OTC and microcap markets and/or have less capital.   

 
55  15 U.S.C. § 78q-1(A)(b)(3) 

56 S. Rep. 94-75 (1975), at 8; see also 15 U.S.C. §§ 78c(f), 78s(f).  
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2. NSCC violated the Exchange Act by changing the MRD, CC and 

Backtesting Charges without notice and SEC approval.  

As indicated, since NSCC began implementing the Rule Change on February 1, 2021, 

NSCC has dramatically increased Alpine’s MRD and CC margin charges (by 450%, from 

approximately $200,000 to $900,000 per day), and imposed a “Backtesting Charge” of $1.1 

million on March 1, 2021.  With one exception,57 NSCC did not reference any of these components 

in the Rule Change, identify how a change to the volatility charge for Illiquid Securities may 

impact these components, or provide any risk-based justification to increase the margin under these 

components.  Therefore, the Division of Trading and Markets did not evaluate any proposed 

changes to these components for reasonableness, consistency with the Exchange Act, or impact on 

competition or capital formation, or approve any such changes.58   

NSCC has nevertheless effectively changed these components by apparently using the New 

OTC Volatility Charge to calculate them.  This is impermissible.  To change the obligations under 

these components, including how it administers, calculates and applies them, NSCC needed to 

comply with Section 19(b)(1) and Rule 19b-4 thereunder, including filing notice of the proposed 

changes with the SEC for public comment, “accompanied by a concise general statement of the 

basis and purpose of such proposed changes,” and receive SEC approval.59 “Under this system, 

established by Congress in 1975, all new substantive rules and modification of existing rules for 

 
57  NSCC only indicated the Rule Change would impact the calculation of the CC charge by removing the Illiquid 

Charge from the equation. Proposed Rule Change, 85 F.R. at 17,917. However, NSCC’s Risk Margin Component 

Guide, p. 20, indicates that NSCC is still using the now-eliminated Illiquid Charge. 

58  See NSCC proposed Rule Change; see also Order Approving Rule Change, at 8-18 (not listing these components 

in the substantive changes to the Required Deposit, or among the other “conforming changes.”)  

59  See 15 U.S.C. § 78s(b)(1).  
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SRO’s must go through a notice and comment period and obtain SEC approval before becoming 

effective.”60
  

Given the impact of the increased margin on its members, NSCC’s attempts to 

substantively alter these components without following this mandatory process is invalid.  That 

NSCC used the Section 19(b)(1) process to change other components of the Required Deposit is a 

clear admission that this process must also be followed to alter the MRD, CC and Backtesting 

charges.  Here, as in Bloomberg, new restrictions have been impermissibly imposed and must be 

set aside because they were not “filed and approved pursuant to Exchange Act Section 19(b).”61    

3. NSCC is impermissibly applying the Rule Change retroactively. 

To calculate a number of the Required Deposit charges – including, to Alpine’s 

understanding, the MRD, CC and Backtesting components – NSCC uses forecasting based on a 

“historical look-back” of a member’s portfolio over a given time period, including to determine 

whether it resulted in any simulated coverage deficiencies under NSCC’s secret modeling for 

which NSCC imposes margin charges.62  It appears that NSCC is also using the New OTC 

Volatility Charge retroactively in its backtesting/forecasting of Alpine’s portfolio to create 

deficiencies that did not exist at the time when they were calculated under the old volatility charge.  

In essence, NSCC is taking the position that, had the New OTC Volatility Charge been in effect 

during the look-back period, there would have been a coverage deficiency, and therefore this 

warrants charging Alpine significant additional margin now.   

 
60  Fiero v. FINRA, 660 F.3d 569, 578 (2d Cir. 2011).  

61  See in re Bloomberg, 2004 WL 67566, at **4-5 (setting aside unapproved rule changes as an impermissible 

limitation on access).   

62  See NSCC’s Risk Margin Component Guide, at 19-20 (describing NSCC’s calculation of the MRD and CC 

components) and 22-23 (describing NSCC’s calculation of the Backtesting Charge).  
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Retroactive application of rules is generally unlawful.63  The Seventh Circuit applied these 

principles to SRO rules, holding that changes to NASD’s arbitration code could not apply 

retroactively to conduct that occurred before the amendments became effective because “it is 

unfair to hold private parties accountable for rules which were not in effect at the time their relevant 

conduct took place.”64  In the Rule Change, NSCC gave no indication that it would even apply the 

New OTC Volatility Charge to other components, let alone that it would use it retroactively in 

forecasting and backtesting.  It received no approval from the Division of Trading and Markets to 

use the new volatility charge in this fashion, and Congress did not authorize retroactive application 

of SRO rules.  

4. Continued Use of the Illiquid Charge to Calculate the CC Component. 

As indicated, the Rule Change eliminated the Illiquid Charge.  However, according to 

NSCC’s representations, it is still using the Illiquid Charge to calculate the CC component.65 To 

the extent NSCC is continuing to apply the Illiquid Charge, it is inconsistent with its own rules, 

and in violation of Section 19(g) of the Exchange Act.66   

II. ALPINE FACES A LIKELIHOOD OF IRREPARABLE INJURY IF A STAY IS 

NOT GRANTED.  

Alpine and its customers will suffer irreparable harm as a result of the onerous charges 

under the Rule Change if a stay is not granted.  As detailed in Section D of the Background, since 

its margin was suddenly and substantially increased on February 1, 2021, Alpine has had to 

 
63 Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 208, 215 (1988) (authority to promulgate rules does not 

“encompass the power to promulgate retroactive rules unless that power is conveyed by Congress in express terms,” 

and “administrative rules will not be construed to have retroactive effect unless their language requires this result.”) 

64  Kresock v. Bankers Tr. Co., 21 F.3d 176, 179 (7th Cir. 1994) 

65  See NSCC Risk Margin Component Guide, at 20.   

66  NSCC’s CC component formula is extremely convoluted and relies on information that is not disclosed to Alpine, 

so it is difficult to determine all of the factors that NSCC actually uses to calculate this charge.  Alpine is relying on 

NSCC’s representations in its Risk Margin Component Guide.   
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frequently (at least daily) turn down customer transactions, including customer orders to sell their 

stock, because it lacked the capital to post the margin for the trades.  This denies customers a 

critical ability to sell and pushes Alpine further into a self-propelling downward cycle.  Because 

Alpine must devote additional capital to post the increased Daily Required Deposit charges, Alpine 

must limit the volume of trades it can process per day, both due to capital constraints and to avoid 

other charges, such as the Excess Net Capital Premium (ENCP) charge.  This, in turn, limits 

Alpine’s ability to raise additional capital through its clearing business, and pull out of the cycle.67 

For a firm that specializes in microcap and OTC stocks to not be able to execute sell orders 

due to margin is also significant injury to its reputation, goodwill and relationships with its 

customers and in the industry.68 Alpine has already lost customers and business to competitors 

because of these new restrictions, and expects it is likely it will lose more, even as the loss of 

goodwill prevents it from attracting new business/customers.69  This is unsustainable.   

The Commission has held that customer loss constitutes a likelihood of irreparable harm 

for a stay, and also cited to decisions holding that economic harm in the form of the loss of 

customers, goodwill and revenue constitutes irreparable harm sufficient to grant a stay.70  The 

Commission should follow those decisions here.  

 
67 Doubek Decl., at ¶¶ 30-33, 40.  

68 Id. 

69 Id. 

70  See In re SIFMA and Bloomberg, L.P.,SEC Release No. 83755, at 16-18 and n. 71 (July 31, 2018) (citing Mich. 

Bell Tel. Co. v. Engler, 257 F.3d 587, 599 (6th Cir. 2001) (holding that company’s need to raise fees to recoup 

projected losses because of challenged statute constituted irreparable harm because “even if higher rates and fees do 

not drive customers away, loss of established goodwill may irreparably harm a company”); Ross-Simons of 

Warwick, Inc. v. Baccarat, Inc., 102 F.3d 12, 20 (1st Cir. 1996) (“[S]everal courts have recognized that the loss of 

product line may create a threat of irreparable injury if it is likely that customers (or prospective customers) will turn 

to competitors who do not labor under the same handicap.” (citations removed)); Multi-Channel TV Cable Co. v. 

Charlottesville Quality Cable Operating Co., 22 F.3d 546, 552 (4th Cir. 1994) (“[W]hen the failure to grant 

preliminary relief creates the possibility of permanent loss of customers to a competitor or the loss of goodwill, the 

irreparable injury prong is satisfied.” (citation removed));  Institutional Networks Corp., Exchange Act Release No. 
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III. THE STAY WILL NOT RESULT IN HARM TO ANY OTHER PARTY. 

As detailed above, the recently implemented Required Deposit charges at issue are 

arbitrary, unreasonable, and are not rationally related to, or necessary to guard against, any actual 

risk.  Thus, a stay of these charges will not result in any damages to any other party, particularly 

where Alpine is willing to continue its practice of having shares to fully cover its open positions 

in its account at DTC before submitting the trade to NSCC, during the duration of the stay, or to 

release the shares from its DTC account to NSCC’s account before settlement date.  There would 

thus be no harm to NSCC or the other members from a stay.   

IV. THE PUBLIC INTEREST FAVORS A STAY. 

The public interest favors fair competition, choice and open access to a variety of different 

trading markets.  The Required Deposit charges at issue are destructive of these interests.  As 

indicated, through the Rule Change, NSCC has continued to target OTC and microcap stocks for 

disparate treatment and escalating and unjustified clearance costs.  NSCC knows that the broker-

dealers who service these stocks lack the capital to pay these onerous margin charges, and that the 

investors who hold these stocks are generally not willing to pay the higher fees imposed by broker-

dealers (to offset the margin costs) necessary to trade these low value stocks.  This is contrary to 

the public interest and destructive of competition on a number of levels: between small broker-

dealers who cannot afford the margin and the large bank-affiliated broker-dealers who can;  

between the OTC markets and registered exchanges; and between broker customers who invest in 

OTC/microcap stocks versus “blue chip” stocks.   

The public also has an interest in ensuring that SROs comply with the rulemaking and other 

requirements of the Exchange Act, that public investors’ interests are protected, and that NSCC 

 
20088, 1983 WL 404184, at *7 (Aug. 16, 1983) (finding irreparable harm where, in the absence of a stay, movant  

“may lose (1) potential customers (2) revenues and (3) competitive advantages”). 
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not use excessive margin to limit public access to a broker-dealer, such as Alpine, that is willing 

and able to clear trades in OTC and microcap stock.   

CONCLUSION 

For the foregoing reasons, Alpine Motion for an Interim Stay should be Granted. 

DATED this 5th day of March, 2021. 

PARSONS BEHLE AND LATIMER 

 

 
Aaron D. Lebenta 

Jonathan D. Bletzacker 

 

 

MARANDA E. FRITZ, P.C. 

 

 
Maranda E. Fritz 

Counsel for Alpine Securities Corporation 
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CERTIFICATE OF SERVICE 

 

 

 

Aaron D. Lebenta, counsel for Alpine Securities Corporation (“Alpine”), hereby certifies 

pursuant to Rule 151(d) of the Commission’s Rules of Practice that, on March 5, 2021, he served 

on National Securities Clearing Corporation (“NSCC”), along with this Certificate of Service, 

Alpine’s Motion for an Interim Stay and Memorandum in Support, along with exhibits, and 

Alpine’s Motion for leave to file an overlength Memorandum in Support, by the following 

means: 
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1. NSCC’s headquarters: By the U.S. Postal Service, by means of certified mail, 

return receipt requested, directed to, National Securities Clearing Corporation, Attn: Secretary 

and/or General Counsel, 55 Water Street, New York, NY 10041. 

2. NSCC’s legal counsel: By email to gmashberg@proskaruer.com; 

mdale@proskauer.com; and bcatalano@proskauer.com, pursuant to an agreement with NSCC’s 

legal counsel for service by email.  

3. SEC: By email to apflings@sec.gov, pursuant to the Order entered by the SEC on 

March 18, 2020, directing filings to the foregoing email address.  

 

DATED this 5th day of March 2021. 

 

PARSONS BEHLE AND LATIMER 

 

 

 

 

Aaron D. Lebenta 

Jonathan D. Bletzacker 
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Jonathan Bletzacker

From: Jonathan Bletzacker

Sent: Friday, March 5, 2021 3:39 PM

To: apfilings@sec.gov; Mashberg, Gregg M.; Dale, Margaret A.; Catalano, Benjamin J.

Cc: Aaron Lebenta; Maranda Fritz; Susan Helier

Subject: AP 3-20238, Alpine adv. NSCC, Motion for Interim Stay

Attachments: Alpine's Motion for Interim Stay.zip

In AP 3-20238, Alpine Securities Corporation adv. NSCC, attached are the following:  
 

- Alpine Securities Corporation’s Motion for an Interim Stay and Memorandum in Support 
- Declaration in Support of Motion for an Interim Stay 
- Request for Leave to File Overlength Memorandum 
- Certificate of Service 

 
Please let us know if you have any questions or trouble accessing the attached documents. 
 
Best, Jon Bletzacker 
 

 

 

Jonathan Bletzacker • Attorney at Law 
Parsons Behle & Latimer 
201 South Main Street, Suite 1800 • Salt Lake City, Utah 84111 
Main +1 801.532.1234 • Direct +1 801.536.6989 

A Professional 
Law Corporation parsonsbehle.com • JBletzacker@parsonsbehle.com • vCard 

 

CONFIDENTIALITY NOTICE: This electronic mail message and any attachment(s) are confidential and may also contain privileged attorney-client 
information or work product. The message is intended only for the use of the addressee. If you are not the intended recipient, or the person respons ble 

to deliver it to the intended recipient, you may not use, distribute, or copy this communication. If you have received the message in error, please 
immediately notify us by reply electronic mail or by telephone at 801.532.1234, and delete this original message.  
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UNITED STATES OF AMERICA 

Before The 

SECURITIES AND EXCHANGE COMMISSION 

March 12, 2021 

 
 

________________________________________________ 

        : 

In the Matter of       

        : 

ALPINE SECURITIES CORPORATION, a  

 Utah limited liability company   : 

         

For Review of Adverse Action Taken By   :

  

NATIONAL SECURITIES CLEARING   : 

CORPORATION       

________________________________________________: 
 

The National Securities Clearing Corporation (“NSCC”) is a clearing agency registered 

with the Securities and Exchange Commission (“SEC” or the “Commission”) under Section 17A 

of the Securities Exchange Act of 1934 (the “Exchange Act”),1 subject to specific requirements 

under Section 17A(b)(3) of the Exchange Act,2 and a self-regulatory organization (“SRO”) under 

Section 19 of the Exchange Act.3  NSCC objects to Alpine Securities Corporation’s (“Alpine”) 

Application for Review purportedly brought pursuant to Section 19(d) and (f) of the Exchange Act 

filed on March 2, 2021 (the “Application”),4 and motion for an interim stay in connection with the 

                                                 
1 15 U.S.C. § 78q-1.   

2 Id. at § 78q-1(b)(3). 

3 15 U.S.C. $ 78s. 

4 Application for Review, In the Matter of Alpine Securities Corporation, a Utah limited liability company, for 

Review of Adverse Action Taken by National Securities Clearing Corporation (“Alpine II”), Admin. Proc. File No. 
3-20238 (Mar. 2, 2021) (“Alpine II App. for Rev.”). 

OBJECTION OF 

NATIONAL 

SECURITIES 

CLEARING 

CORPORATION  

TO  

APPLICATION FOR 

REVIEW AND MOTION 

FOR INTERIM STAY 

OS Received 10/28/2022



2 
 

Application filed on March 5, 2021 (the “Stay Motion”).  Among other things, Alpine’s 

Application is not justiciable under Section 19(d).5  The Application should be dismissed and the 

Stay Motion should be denied. 

 (1) 

The Application is substantially the same as the Application for Review Alpine filed on 

December 19, 2018 (the “December 2018 Application;” together with the Application, the 

“Applications”).6  The December 2018 Application is a facial attack on NSCC’s SEC-approved 

rules and procedures governing Required Fund Deposits by members under NSCC’s Clearing 

Fund Rules (the “Clearing Fund Rules” or “Rules”).  The Required Fund Deposits mitigate 

potential losses to NSCC and its members resulting from liquidating open positions in the event 

of a member default.  The December 2018 Application primarily challenges the “Illiquid Charge,” 

an approved component of the Clearing Fund Rules that applied to transactions in microcap 

securities, which are the focus of Alpine’s business.  In conjunction with the December 2018 

Application, Alpine also filed a rulemaking proposal for new Clearing Fund Rules.  The December 

2018 Application and proposed rulemaking are pending before the Commission. 

In connection with the December 2018 Application, Alpine sought to stay enforcement of 

the Illiquid Charge or, alternatively, NSCC’s determination the “DTC offset” was not available to 

Alpine.7  The Commission denied the stay motion on November 22, 2019, finding Alpine had 

                                                 
5 15 U.S.C. § 78q-1(d). Section 19(f) contains standards for review proceedings under Section 19(d), which are 
inapplicable where jurisdiction is lacking under Section 19(d). See id. at § 78q-1(f).   

6 Application for Review, In the Matter of Alpine Securities Corporation, a Utah limited liability Company, for 

Review of Adverse Action Taken By National Securities Clearing Corporation (“Alpine I”), Admin. Proc. File No. 3-
18979 (Dec. 19, 2018) (“Alpine I App. for Rev.”). 

7 In both Applications, Alpine complains about the unavailability of a reduction in its Required Fund Deposits for 
short positions in securities on deposit with respect to it at NSCC’s affiliate, The Depository Trust Company 
(“DTC”): In the December 2018 Application, because Alpine was not eligible for a “DTC offset” under the Clearing 
Fund Rules due to the fact it was assigned the lowest credit rating under the Rules, see Alpine I App. for Rev.; in 
this Application, because the DTC offset was eliminated (for all members) by amendments made to the Rules 
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failed to meet any of the four factors relevant to relief, including likelihood of success on the 

merits.8   

The present Application and Stay Motion constitute an updated but equally infirm version 

of the December 2018 Application and stay request.  First, Alpine mounts an invalid substantive 

challenge to NSCC’s Clearing Fund Rules, this time focusing on the “Volatility Component” for 

illiquid securities (which replaced the Illiquid Charge).  The Volatility Component, among other 

amendments, was approved by the Commission on November 24, 2020, pursuant to Section 

19(b)(2) of the Exchange Act.9 Second, Alpine brings another meritless request for a stay, 

including reinstatement for itself of the DTC offset eliminated by the amendments.  

The Volatility Component and related changes were subject to a public comment period,10 

during which Alpine or others raised most, if not all, of the issues identified in Alpine’s 

Application,11 including Alpine’s principal objections to the Volatility Component and the 

unavailability of a reduction in Required Fund Deposits for positions in securities on deposit at 

                                                 
approved by the Commission on November 24, 2020, see Alpine II App. for Rev.; see also Order Approving a 
Proposed Rule Change to Enhance [NSCC]’s Haircut-Based Volatility Charge Applicable to Illiquid Securities and 
UITs and Make Certain Other Changes to Procedure XV, Release No. 34-90502 (Nov. 24, 2020), 85 Fed. Reg. 
77,281 (Dec. 1, 2020) (“Order Adopting Amendments”). 

8 Order Denying Stay and Denying Motion for Protective Order at 1–2, 21, Release No. 87599, Alpine I, Admin. 
Proc. File No. 3-18979 (Nov. 22, 2019) (“Alpine I Order Denying Stay”). 

9  See Order Adopting Amendments. 

10 See Notice of Filing of Proposed Rule Change to Enhance [NSCC]’s Haircut-Based Volatility Charge Applicable 
to Illiquid Securities and UITs and Make Certain Other Changes to Procedure XV, Release No. 34-88474 (Mar. 25, 
2020), 85 Fed. Reg. 17910 (Mar. 31, 2020) (“Notice of Proposed Changes”).   

11 See generally Order Adopting Amendments; Alpine Securities Corporation Comment Letter to SEC Release No. 
34-88474 (Apr. 21, 2020) (“Alpine Comment Letter”). 
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DTC.12  The SEC considered these issues in approving the amendments as consistent with NSCC’s 

statutory and regulatory obligations.13   

(2) 

For the same reasons explained in NSCC’s briefs in connection with the December 2018 

Application and the prior stay request, the current Application and Stay Motion are jurisdictionally 

invalid under Section 19(d).  Section 19(d) does not provide a statutory vehicle for Alpine to avoid 

or change the Volatility Component or any other aspect of NSCC’s Clearing Fund Rules 

promulgated under Section 19(b)(2), which is the whole purpose of this proceeding.14   

The Required Fund Deposits challenged here (and in the December 2018 Application) are 

an integral part of NSCC’s services, key to its clearance and settlement risk-management function 

                                                 
12 See Alpine Comment Letter at 2–4 (raising objections to proposed rule based on increased charges and minimum 
clearing risk for securities on deposit); Order Adopting Amendments at 77,290, 77,292–77,293 (addressing same).  

13 See Order Adopting Amendments at 77,285–77,295 (finding consistency with applicable Exchange Act provisions 
and rules promulgated thereunder). 

14 See NSCC’s Opposition to Alpine’s Motion for an Interim Stay and Incorporated Memorandum of Points and 
Authorities in Support at 11–14, Alpine I, Admin. Proc. File No. 3-18979 (Jan. 23, 2019); NSCC’s Brief Addressing 
Whether Alpine’s Application for Review is Timely and If So Whether the SEC Has Jurisdiction and Incorporated 
Memorandum of Points and Authorities in Support at 11–15, Alpine I, Admin. Proc. File No. 3-18979 (Jan. 17, 
2020) (together, “NSCC’s Alpine I Briefs”).   

Alpine suggests the Commission did not consider all aspects of the changes made pursuant to the amendments it 
approved by order on November 24, 2020.  Alpine II App. for Rev. at i, 2; Alpine’s Motion for an Interim Stay and 
Incorporated Memorandum of Points and Authorities in Support at 3, 7–8, Alpine II, Admin. Proc. File No. 3-20238 
(Mar. 5, 2021).  NSCC disagrees with Alpine’s assertion.  Nevertheless, to the extent Alpine takes issue with the 
process in approving the amendments, its recourse is to appeal the Commission’s order under Section 25(a) of the 
Exchange Act, 15 U.S.C. § 78y(a) (providing for review of Commission orders in the United States Courts of 
Appeals), not to invoke Section 19(d) to challenge the rules subject to the order.  See Alpine I Order Denying Stay at 
6 & n.40 (noting “[n]either Alpine nor anyone else appealed the Illiquid Charge Approval Order to the 
Commission”). 
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under the Exchange Act.15 They are not fees or charges for delivering those services.16  They are 

applied uniformly to all members engaging in transactions subject to the Rules and the funds are 

returned when the transactions settle.  Ultimately, Alpine is objecting to components of NSCC’s 

services, not a limitation on access to them.  Section 19(d) is not implicated simply because certain 

aspects of those services allegedly affect Alpine’s cost of doing business (albeit no more or less 

than any other member doing the same business).  Section 19(d) provides for recourse to review 

an SRO’s actions prohibiting or limiting a particular member’s access to the services offered by an 

SRO, not an avenue to modify those services. 

To be sure, Alpine remains a NSCC member in good standing receiving all services for 

which it is eligible under NSCC’s rules.  NSCC has not taken any disciplinary action against 

Alpine for violation of or non-compliance with its Rules.  To date, Alpine has met all of its 

obligations related to Required Fund Deposits. 

In summary, Section 19(d) has no application to Alpine’s complaints regarding NSCC 

Required Fund Deposits and the Application should be rejected.  The Stay Motion also should be 

denied for the same reasons relied upon by the Commission in denying the prior stay request, chief 

among them that there is no likelihood Alpine will succeed on the merits. 

Should the Commission determine to consider the merits of the Application or the Stay 

Motion, NSCC reserves the right to address all substantive issues posed by each, including whether 

                                                 
15 Required Fund Deposits are deposits of funds and other eligible assets required of each member, generally 
assessed according to the risk the member’s trades pose to the clearance and settlement system, which may be used 
to secure the clearance and settlement risk of trades in the system to the benefit of all members, and are returned to 
the member upon withdrawal from membership. See generally NSCC Rules & Procedures, available at 
https://www.dtcc.com/~/media/Files/Downloads/legal/rules/nscc_rules.pdf (“NSCC Rules”), Rule 4 “Clearing 
Fund” (containing provisions pertaining to Required Fund Deposits, including return upon withdrawal).  

16 See NSCC Rules, Rule 24 “Charges for Services Rendered” (pertaining to “fees” and “charges” members “shall 
pay . . . to the Corporation” for the services rendered to them by NSCC).   
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the Application was timely under Section 19(d),17 and would request that the Commission set a 

schedule for briefing any issues of concern.     

Finally, as was the case in Alpine I, because NSCC has not prohibited or limited Alpine’s 

access to NSCC’s services, there is no proceeding or record of such action for purposes of Rule 

420(e) of the Rules of Practice.  

                                                 
17 Under Section 19(d)(2) of the Exchange Act, 15 U.S.C. § 78s(d)(2), a member or other person challenging the 
prohibition or limitation of services by an SRO must file its challenge within 30 days after the date the SRO filed 
with the Commission and the person received the “required” notice under Section 19(d)(1) of the Exchange Act, 15 
U.S.C. § 78s(d)(1), and Rule 19d-1 thereunder, 17 C.F.R. 240.19d-1.  NSCC has not filed (and does not intend to  
file) any Section 19(d)(1) notice in this case because NSCC has not prohibited or limited any services it offers to 
Alpine—it has simply administered its Rules.  As NSCC argued in its briefs in connection with Alpine I, if such a 
notice were required in this case, similar notices would have to be filed in connection with the Required Fund 
Deposits assessed on every member doing business in illiquid securities through NSCC, as the effects are 
substantially the same for all of them.  Such an absurd result demonstrates Alpine’s grievance is not contemplated 
by Section 19(d). 

Faced with the impossibility of applying the statutory trigger for calculating the commencement of the 30-day 
period, Alpine has constructed its own notice requirement, contending its action is timely because it was filed within 
30 days after the Volatility Component and other amendments to the Required Fund Deposits were “implemented,” 
on February 1, 2021.  Alpine II App. for Rev. at 2–3.  Apart from the fact the construction has no support in the 
statute, Alpine was on “notice” of the effects the amendments would have well in advance of the implementation 
date.  NSCC described the increased deposits for illiquid securities in the release proposing the amendments on 
March 16, 2020.  See Notice of Proposed Changes at 17,911–17,920.  Alpine acknowledged the impact they would 
have on its business in its comment letter on the proposed amendments dated April 21, 2020.  See Alpine Comment 
Letter; Order Adopting Amendments at 77289 & n.76 (addressing comment Alpine submitted that “the proposal 
would discriminate against small [NSCC m]embers because the proposal would demand higher margin”) (emphasis 
added).  Moreover, as NSCC explained to the Commission, and the Commission acknowledged in its order 
approving the amendments on November 24, 2020, NSCC provided members, including Alpine, with specific 
assessments of the impact of the proposed changes, and furnished them with tools to enable them to estimate 
amounts that would be required on their positions under the proposed changes, well before then.  See Notice of No 
Objection to Advance Notice To Enhance [NSCC]’s Haircut-Based Volatility Charge Application to Illiquid 
Securities and UITs and Make Certain Other Changes to Procedure XV, Release No. 34-90367 (Nov. 6, 2020), 85 
Fed. Reg. 73,099, 73,108–73,109 (Nov. 16, 2020) (detailing various tools NSCC provides and outreach that NSCC 
conducted to inform members of the individualized impact of the proposed changes); Order Adopting Amendments 
at 77,294–77,295 (same, and finding that “NSCC provided sufficient information to [m]embers to identify and 
evaluate the risks and other material costs they would incur due to securities with illiquid characteristics under the 
proposal”); Alpine Comment Letter at 2 (admitting Alpine received “a White Paper outlining the proposed changes 
[to] the volatility component and an additional breakdown of the amounts Alpine would have been charged during 
the last year under the proposed changes”).  Alpine’s filing on March 2, 2021, was, in fact, long beyond 30 days 
after the time Alpine had notice (constructive and actual) on what it mischaracterizes as “limitation on service” in 
seeking to apply Section 19(d).  Even if Section 19(d) were applicable, which it is not, the Application and Stay 
Motion are untimely. 
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Conclusion 

For the reasons set forth above and in its papers submitted in opposition to the December 

2018 Application and stay request, NSCC respectfully requests the SEC reject the Application and 

Stay Motion.  Alpine should not be permitted to burden NSCC and the Commission with endless 

litigation of the same jurisdictionally defective and otherwise meritless claims.  

 
Respectfully submitted, 

 
New York, NY     PROSKAUER ROSE LLP 
March 12, 2021     
 
       By:  _ ____________________ 

Benjamin J. Catalano 
Margaret A. Dale 
11 Times Square 
New York, NY 10036 
(212) 969-3000 
bcatalano@proskauer.com 
mdale@proskauer.com 
 
Adam L. Deming 
One International Place 
Boston, MA 02110 
(617) 526-9600 
ademing@proskauer.com  
 
Attorneys for Respondent National 

Securities Clearing Corporation 

 

OS Received 10/28/2022



 

 

 

 

EXHIBIT E 

 

Alpine’s Reply 

Memorandum in 

Support of Motion for 

an Interim Stay 

OS Received 10/28/2022



i 
 

Administrative Proceeding 

File No. 3-20238 

 

Aaron D. Lebenta (10180) 

Jonathan D. Bletzacker (12034) 

PARSONS BEHLE & LATIMER 

201 South Main Street, Suite 1800 

Salt Lake City, Utah 84111 

Telephone: 801.532.1234 

Facsimile: 801.536.6111 

alebenta@parsonsbehle.com 

jbletzacker@parsonsbehle.com 

ecf@parsonsbehle.com 

 

Maranda E. Fritz 

MARANDA E. FRITZ, P.C. 

335 Madison Avenue, 12th Floor 

New York, New York 10017-4611 

Telephone: 646.584.8231 

Facsimile: 212.344.6101 

Email: maranda@fritzpc.com 

 

UNITED STATES OF AMERICA 

 

SECURITIES AND EXCHANGE COMMISSION 

 

In the Matter of the Application of 

 

ALPINE SECURITIES CORPORATION, a 

Utah limited liability company 

 

For Review of Adverse Action Taken By 

 

NATIONAL SECURITIES CLEARING 

CORPORATION 

 

Admin. Proc. File. No. 3-20238 

 

 

 

 

 

 

 

ALPINE’S REPLY MEMORANDUM IN SUPPORT OF MOTION FOR INTERIM STAY 

AND RESPONSE TO OBJECTION OF RESPONDENT NATIONAL SECURITIES 

CLEARING CORPORATION  

 

Oral Argument Requested 

  

OS Received 10/28/2022



ii 
 

TABLE OF CONTENTS 

INTRODUCTION .......................................................................................................................... 1 

ARGUMENT .................................................................................................................................. 5 

I. NSCC’S “OBJECTION” IS PROCEDURALLY IMPROPER AND SHOULD BE 

TREATED AS NSCC’S OPPOSITION TO ALPINE’S MOTION TO STAY ................. 5 

II. NSCC’S CLAIM THAT ALPINE’S APPLICATION FOR REVIEW AND MOTION TO 

STAY ARE IDENTICAL TO ITS PRIOR APPLICATION AND MOTION IS 

MERITLESS ....................................................................................................................... 6 

III. THE COMMISSION HAS JURISDICTION OVER ALPINE’S APPLICATION AND 

MOTION BECAUSE ALPINE HAS ALLEGED, AND PROVIDED EVIDENCE TO 

ESTABLISH, AN ACTUAL LIMITATION OF ACCESS TO NSCC’S ESSENTIAL 

CLEARING AND SETTLEMENT SERVICES ................................................................ 8 

IV. NSCC’S UNAUTHORIZED CHANGES TO THE CC, MRD AND BACKTESTING 

COMPONENTS ARE REVIEWABLE UNDER SECTION 19(D) ................................ 12 

V. ALPINE’S APPLICATION IS TIMELY ......................................................................... 14 

CONCLUSION ............................................................................................................................. 15 

  

OS Received 10/28/2022



iii 
 

TABLE OF AUTHORITIES 

Cases 

 

Application of William Higgins 

51 Fed.Reg. 6186-04, 1986 WL 89969 (Feb. 20, 1986)………………………………………. 11 

 

Bowen v. Georgetown Univ. Hosp. 

488 U.S. 204 (1988)…………………………………………………………………………… 13 

 

In re Bloomberg, L.P. 

Release No. 49076, 2004 WL 67566 (Jan. 14, 2004)……………………………………... 11, 14 

 

In re Higgins 

51 Fed.Reg. at 6188, 1986 WL 89969………………………………………………………… 15 

 

In re International Power Group, Ltd. 

SEC Release No. 66611, 2012 WL 892229 (March 15, 2012)……………………………...8, 10 

 

Kresock v. Bankers Tr. Co. 

21 F.3d 176 (7th Cir. 1994)……………………………………………………………………. 13 

 

MFS Sec. Corp. 

Exchange Act Release No. 47626, 2003 WL 1751581 (Apr. 3, 2003)………………………...15 

 

Orbixa Techs., Inc. 

Exchange Act Release No. 70893, 2013 WL 6044106, (Nov. 15, 2013)……………………... 14 

 

 

Statutes  

 

15 U.S.C. § 78q-1………………………………………………………………………………… 8 

 

15 U.S.C. §78s………………………………………………………………………….…... passim 

 

15 U.S.C. § 78y……………………………………………………………………………….. 4, 12 

 

 

Regulations 

 

17 C.F.R. § 201.154………………………………………………………………………………. 5 

 

17 C.F.R. § 201.401………………………………………………………………………………. 5 

 

17 C.F.R. § 201.420……………………………………………………………………………... 14 

 

 

OS Received 10/28/2022



iv 
 

Other Authorities  

 

Order Denying Stay and Denying Motion for Protective Order  

SEC Release No. 97599 (November 22, 2019), Admin Proc. File No. 3-18979………........... 15 

 

SR-NSCC-2020-003 

SEC Release No. 34-88474, 85 F.R. 17910, 17915-17 (March 31, 2020)……………………... 9 

 

Order Approving Rule Change,  

SEC Release No. 34-90502 (November 24, 2020)……………………………………….….... 13 

 

OS Received 10/28/2022



1 
 

 Alpine Securities Corporation (“Alpine”) submits this Reply Memorandum in Support of 

its Motion for Interim Stay (“Motion to Stay”) and Response to National Securities Clearing 

Corporation’s (“NSCC”)’s Objection.  

INTRODUCTION 

 On February 1, 2021, NSCC increased Alpine’s Required Deposit margin charges so 

significantly that Alpine can no longer afford to process all of its customer orders to sell their 

stock.  Because NSCC’s imposition of these new margin charges, purportedly pursuant to a rule 

change NSCC began implementing on February 1, 2021 (“Rule Change”), constitutes an 

impermissible limitation of  Alpine’s access to NSCC’s essential clearance and settlement services 

in a manner that contravenes the purposes and requirements of the Exchange Act, Alpine filed this 

Application for Review and Motion for an Interim Stay.1    

 As detailed in Alpine’s Motion, NSCC has made these charges so excessive in relation to 

the value of the position to be cleared that they are unreasonable and cannot be justified to guard 

against any purported risk to NSCC from a failure to deliver or default by a member.  The fact of 

the matter is that that NSCC’s “risk” justification for imposing disproportionately astronomical 

margin charges on net sell positions in OTC and microcap stocks is itself illusory in relation to 

Alpine,  and many (if not all) clearing brokers who service these markets, because Alpine and its 

customers are always long the shares at the Depository Trust Corporation (“DTC”) to cover the 

 

1  The specific practices at issue are (a) implementing an onerous New Volatility Charge for sell 

(short) positions in over-the-counter (“OTC”) and microcap stocks (“New OTC Volatility 

Charge”); (b) using an artificial price per-share of $.01 to calculate and assess Alpine’s Required 

Deposit for positions in sub-penny securities; (c) implementing substantive changes to the Margin 

Requirement Differential (“MRD”) charge, Coverage Component (“CC”) charge and Backtesting 

charge that were not approved by the Commission; (d) continuing to use the “Illiquid Charge” 

component to calculate the CC charge; and (e) retroactively applying the Rule Change in its 

“historical lookbacks” forecasting and/or backtesting when calculating and assessing Alpine’s 

Required Deposit.  See Alpine’s Motion for a Stay, at 1.   
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trade before the customers’ orders to sell their stock are submitted to NSCC.  NSCC thus faces no 

central counterparty exposure to the buyer from having to locate the shares, or to buy-in the shares 

in the market at potentially increased prices, to close the net sell position in these circumstances.  

Even if the remote possibility of member default in the two-day window between trade date and 

settlement date came to pass, NSCC can simply acquire the shares from its sister corporation, 

DTC.  NSCC continues to ignore reality, and refuses to consider any alternatives, even as it 

continues to limit access to its services to trade by demanding the outlay of more and more capital.2  

 In its response, NSCC chose not to address the merits of any of Alpine’s arguments.  It 

does not deny any of the violative conduct alleged in Alpine’s Application and Motion.   Instead, 

NSCC filed an “Objection,” arguing that the Commission should dismiss Alpine’s Application and 

deny its Motion for a Stay on the basis that the Commission does not have jurisdiction over 

Alpine’s Application.  NSCC’s arguments should be rejected for the following reasons:  

 First, NSCC’s Objection, and its attempt to reserve for itself a second bite at the apple to 

respond to Alpine’s Motion for a Stay, is procedurally improper.  NSCC had an opportunity to 

respond to all of Alpine’s arguments, and it chose only to raise ill-conceived jurisdictional 

arguments.  To avoid both inefficiency and prejudice to Alpine, the Commission should treat 

NSCC’s Objection for what it is:  a brief in opposition to Alpine’s Motion for a Stay, and rule on 

Alpine’s Motion based on the existing record.  

 Second, NSCC’s assertion that Alpine’s current Application for Review and Motion to Stay 

is identical to its Application for Review and stay motion Alpine filed in December of 2018 (“First 

 

2  As set forth in the Declaration of Christopher Doubek, filed in conjunction with Alpine’s Motion 

for a Stay on March 5, 2021, NSCC has refused to entertain alternatives to margin that would serve 

to better guard any conceivable risk to NSCC, including immediately releasing the shares from 

Alpine’s account at DTC to NSCC’s account on trade date.  Id. at ¶¶ 36-37.  
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Application”) is baseless and irrelevant.  Although both proceedings challenge NSCC’s imposition 

of facially unreasonable and excessive Required Deposit margin charges, in circumstances where 

there is no risk because the shares to cover the position are already at DTC, Alpine’s current 

Application and Motion clearly arise from NSCC’s new actions in purporting to implement the 

Rule Change on February 1, 2021. Further, Alpine’s First Application remains pending, and none 

of Alpine’s arguments therein have been addressed on their merits.  

 Third, NSCC’s convoluted claim that the Commission lacks jurisdiction over Alpine’s 

Application under Section 19(d) because NSCC’s clearing and settlement services are not 

“charges,” but are an integral part of NSCC’s services, is meritless.  NSCC cites no authority for 

its argument, and it is inconsistent even with its own rules, which plainly refer to each of the 

Required Deposit components at issue as “charges.”   

 Moreover, NSCC’s contention that the Required Deposit can never be a limitation on 

access makes no sense.  NSCC does not dispute that Alpine must pay all of the discretely-

calculated Required Deposit charges that NSCC assesses upon it in order to access NSCC’s 

clearance and settlement services to clear trades for its customers.  Nor has NSCC disputed 

Alpine’s evidence that NSCC has continued to increase those margin charges so dramatically, 

particularly since February 1, 2021, that Alpine has been forced to frequently decline customer 

orders to sell their stock because Alpine lacks the capital to post the margin for the trades, costing 

the customer essential choice of when to sell and potentially millions of dollars depending on the 

trade, and causing Alpine to lose substantial revenue, customers and goodwill.  NSCC is 

effectively wielding its margin charges like a poll tax to discriminatorily restrict market access by 

individuals holding OTC and microcap stocks; specifically, to restrict the ability of individuals 
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from selling these stocks.  This is an actionable limitation of access within the plain language of 

Section 19(d), and as interpreted by SEC precedent.   

 Fourth, NSCC’s conclusory assertion that Alpine was required to seek judicial review of 

the Order Approving Rule Change under Section 25(a) of the Exchange Act to challenge NSCC’s 

unapproved modifications to the MRD, CC and Backtesting Charges lacks any support.  NSCC 

does not contest that it did not receive SEC approval to alter these components, or that it has in 

fact modified its application of these components to substantially increase Alpine’s margin charges 

(by at least 450%) thereunder, frequently beyond what Alpine can afford to pay.  Given the impact 

to Alpine’s and its customers’ ability to access NSCC’s clearing and settlement services, such 

unauthorized rule changes are appropriately addressed under Section 19(d), particularly as 

compared to an appeal from the Order under Section 25(a).      

 Finally, Alpine’s Application was timely filed because it was filed within 30 days of the 

date NSCC first implemented the Rule Change and first applied the Required Deposit charges at 

issue to Alpine.  NSCC’s assertions that Alpine had notice of the impact of these rules changes, 

and thus could have sought review at an earlier point, based on actions NSCC took before the rule 

change was approved are immaterial, nonsensical, and wholly unsupported.3   

Accordingly, NSCC’s jurisdictional arguments fail.  The Commission should grant 

Alpine’s Motion for a Stay until Alpine’s Application can be fully considered on its merits, 

because NSCC has not refuted any of Alpine’s numerous arguments demonstrating that NSCC’s 

actions contravene the Exchange Act, or Alpine’s arguments that NSCC’s actions are causing 

irreparable harm to Alpine and its customers, and that a balancing of the equities favors a stay.     

 

3  For this proposition, NSCC cites its notice of proposed rule change in March of 2020, and a 

white paper sent to Alpine several years ago detailing potential impacts from the potential rule 

change.  (NSCC Objection, at 5 n. 17).  
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ARGUMENT 

I. NSCC’S “OBJECTION” IS PROCEDURALLY IMPROPER AND SHOULD 

BE TREATED AS NSCC’S OPPOSITION TO ALPINE’S MOTION TO STAY. 

 

Alpine filed its Motion for a Stay pursuant to Rules 154 and 401 of the Commission’s 

Rules of Practice.4  Under Rule 154(b), NSCC had an opportunity to file a “brief in opposition” to 

Alpine’s Motion within five days.5  However, neither Rule 154, Rule 401, nor any other Rule of 

Practice of which Alpine is aware, authorizes what NSCC has purported to do:  filing an 

“Objection” to Alpine’s Motion and Application for Review, while reserving the right to file 

another brief “addressing all substantive issues” posed by Alpine’s Motion if the Commission 

rejects its jurisdictional arguments.  (NSCC Objection, at 5). Indeed, NSCC even purports to 

reserve a further opportunity to brief arguments, such as timeliness, that it raised in its Objection 

and already spent hundreds of words addressing.  (Id. at 6). 

NSCC offers no reason why it should be permitted to stall these proceedings and rewrite 

the applicable rules to get two bites at the apple.  NSCC has had a chance to address all of Alpine’s 

arguments; that it has instead only argued that Alpine’s Motion for a Stay “should be denied” for 

jurisdictional reasons was its strategic choice. (Id. at 2, 5 – asserting that Alpine’s Motion “should 

be denied” because “there is no likelihood Alpine will succeed on the merits”). NSCC’s tiered 

approach, in addition to being unauthorized, is both inefficient and prejudicial.  Not only is it 

unduly costly, but NSCC has not disputed that Alpine and its customers are facing harm now.  

They are currently being limited in their ability to sell stock through NSCC because of excessive 

margin charges that NSCC is imposing on a discriminatory and anticompetitive basis – because 

 

4 See SEC Rules 154(a), 401(a), 17 C.F.R. §§ 201.154, 201.401 

5 Id., at Rule 154(b).   
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they are OTC/microcap  stocks – without any valid risk-based justification, and in contravention 

of the Exchange Act.   

The Commission should apply its Rules of Practice, consider NSCC’s Objection for what 

it is – an opposition to Alpine’s Motion to Stay – and rule upon Alpine’s Motion on the briefing 

provided.  After all, NSCC has identified no harm or risk of harm that would result to itself, other 

members or the public from addressing Alpine’s Application while a stay is in place, particularly 

because it is undisputed that Alpine and its customers are long the stock at DTC to cover every 

sale of stock Alpine clears, before its submits the trade to NSCC.   

II. NSCC’S CLAIM THAT ALPINE’S APPLICATION FOR REVIEW AND 

MOTION TO STAY ARE IDENTICAL TO ITS PRIOR APPLICATION AND 

MOTION IS MERITLESS.  

 

NSCC’s assertion that Alpine’s current Application for Review and Motion to Stay are 

identical to its previous Application for Review and Motion to Stay filed in December of 2018 

(“First Application”) flatly inaccurate.     

One need only compare the First Application to the current Application to recognize they 

involve distinct challenges.  Alpine’s First Application and Motion involved NSCC’s calculation 

and assessment of the “Illiquid Charge,” then-existing volatility charge, Excess Net Capital 

Premium (“ENCP”) and its use of the secret Credit Risk Rating Matrix (“CRRM”).6  Alpine’s new 

Application and Motion concerns NSCC’s new assessment of margin charges on Alpine based on 

different components – the New OTC Volatility Charge, MRD, CC and Backtesting Charge – after 

it began implementing the Rule Change on February 1, 2021.  Surely NSCC does not take the 

 

6 See Alpine’s First Application, Admin Proc. No. 3-18979, at p. 1 
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position that Alpine’s First Application implicitly incorporates its challenges to the NSCC’s new 

actions following the Rule Change, such that Alpine did not need to file a new Application.7  

It is true that both proceedings concern NSCC’s impermissible efforts to restrict Alpine’s 

and its customers’ access to NSCC’s clearing services by imposing unreasonably excessive and 

unjustified margin charges on Alpine because it clears OTC and microcap stocks.  That similarity 

in focus is not the result of duplication by Alpine, however; it  is because NSCC’s actions following 

the Rule Change represent NSCC’s continued and ongoing efforts to choke the OTC and microcap 

markets by making it too expensive for the small limited-capital clearing brokers who still serve 

these markets to afford to clear trades in this space, notwithstanding the undisputed lack of risk to 

NSCC where Alpine is long the stock to cover the position at DTC.8   

It must be emphasized that it is not just Alpine that is being harmed through the irreparable 

loss of significant revenue, goodwill and customers due to NSCC’s application of the new margin 

charges since February 1, 2021.  As detailed in Alpine’s Motion and supporting declaration, these 

margin charges are so excessive that they are preventing Alpine’s customers from selling stock 

that they own and that is in Alpine’s account at DTC because Alpine lacks the capital to post the 

margin for the trades.  These onerous margin charges impact far more than Alpine; by making the 

costs to trade too expensive, they also limit a stock owner’s fundamental right to sell her stock 

when she wants to realize a return on investment, devaluing the desire to invest in small businesses, 

 

7   Indeed, if this were NSCC’s position, its argument that Alpine’s New Application is untimely, 

already meritless for the reasons detailed below, becomes even more so.  

8  Certainly, there is some overlap in issues in the two proceedings.  For example, in both 

proceedings, Alpine asserts that NSCC has failed to establish that the purported risk of member 

default that NSCC has used to try to justify the excessive margin charges on OTC and microcap 

positions does not “not exist in fact,” 15 U.S.C. §78s(f), where Alpine is long the stock at DTC.  

In the Rule Change, NSCC also failed to justify its continued practice of using a fictional price 

per-share of $.01 to calculate margin on sub-penny securities.  However, as detailed immediately 

below, the Commission has never addressed either of these issues on their merits.  
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and thus the ability of the small businesses to attract investors and raise needed liquidity.  NSCC 

completely disregards that the Exchange Act also prohibits NSCC from limiting the right of “any 

person,” such as customers or issuers, from accessing NSCC’s clearing services through Alpine.9   

Finally, and more to the point, it is unclear what NSCC hopes to accomplish by claiming 

the two applications are the same. Alpine’s First Application remains pending.  Moreover, 

Alpine’s motion for a stay in connection with that First Application was not considered on its 

merits, but was denied on procedural grounds: because the Commission preliminarily determined 

that NSCC had been applying the rules at issue there for more than 30 days before Alpine filed its 

Application.10 That is not the case here. If the Commission wishes to consolidate the two 

proceedings to consider the totality of NSCC’s actions over time, however, Alpine has no 

objection.   

III. THE COMMISSION HAS JURISDICTION OVER ALPINE’S APPLICATION 

AND MOTION BECAUSE ALPINE HAS ALLEGED, AND PROVIDED 

EVIDENCE TO ESTABLISH, AN ACTUAL LIMITATION OF ACCESS TO 

NSCC’S ESSENTIAL CLEARING AND SETTLEMENT SERVICES.  

 

NSCC claims that Alpine’s Application and Motion for a Stay are “jurisdictionally invalid 

under Section 19(d)” because the Required Deposit charges at issues are “an integral part of 

NSCC’s services . . . not fees or charges for delivering those services.”  (NSCC’ Objection, at 4-

5).  “Ultimately,” NSCC contends, “Alpine is objecting to components of NSCC’s services, not a 

limitation on access to them.”  (Id. at 5).  Notably, NSCC offers no authority supporting its 

 

9 See 15 U.S.C. § 78q-1(b)(6) (“No registered clearing agency shall prohibit or limit access by any 

person to services offered by any participant therein.”); In re International Power Group, Ltd., 

SEC Release No. 66611, 2012 WL 892229 at **4, 6 (March 15, 2012).  

10  Order Denying Stay and Motion for Protective Order (November 22, 2019), SEC Release No. 

87599, Admin. Proc. No. 3-18979, at 10 (resolving the likelihood of success element based on a 

preliminary determination that Alpine’s Application was untimely); at 17 (finding no irreparable 

harm from delay in bringing the challenge); at 18 (finding remaining stay factors not satisfied 

because, inter alia, the length of time the rules at issue there had been in effect and applied).  
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convoluted and restrictive reading of the scope of Section 19(d), which is not surprising, as it is 

completely meritless.  

In the first instance, NSCC’s semantic assertion that the Required Deposit margin charges 

are “not fees or charges” is intellectually disingenuous.  NSCC itself refers to the components at 

issue as “charges” in its Rules and rulemaking:  describing the New OTC Volatility Charge as the 

“haircut-based volatility charge”;11 the “margin requirement differential component charge”;12 a 

“coverage component charge”;13 the “Backtesting Charge.”14   That Rule 24 of NSCC’s Rules 

also references other “charges” that NSCC may impose does not make the Required Deposit any 

less of a “charge.” (See NSCC’s Objection, at fn. 16).  

Nomenclature aside, NSCC’s contention that the Required Deposit can never be a 

limitation on access makes no sense.  NSCC’s does not, and cannot, dispute that the Required 

Deposit serves precisely to limit and proscribe access to essential "services," i.e, NSCC's CNS 

clearance and settlement services. NSCC has formulated and imposes unique charges on Alpine 

that it must post if it wants to access NSCC' s clearance and settlement services for its own business 

and for its customers.  Where NSCC continues to increase those margin charges to the point that 

they become so onerous that Alpine or other similarly situated members cannot pay them, they 

operate like a poll tax to restrict market access by Alpine and its customers, and thereby effect a 

limitation of access cognizable under Section 19(d).  

 

11  See, e.g., SR-NSCC-2020-003, SEC Release No. 34-88474, 85 F.R. 17910, 17915-17 (March 

31, 2020) (“NSCC’s Rule Change Notice”).  NSCC uses the term “charge” 98 separate times in 

its Rule Change Notice.  See id.  

12  NSCC’s Rules & Procedures, Procedure XV, at § 1(A)(1)(f). 

13  Id., Procedure XV, § 1(A)(1)(g). 

14  Id., Procedure XV, § 1(B)(3). 
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As Alpine detailed in its Application, and supported by declaration, since the Rule Change, 

NSCC has significantly raised Alpine’s Required Deposit (from an average of $2.5 million to an 

average of $3.2 million), even though the volume and value of the trades/positions has not 

materially increased.15 These charges are wildly excessive in comparison to the underlying trades 

to be cleared and settled through NSCC, have not been shown to correspond to any actual risk, and 

artificially restrict the number of trades that Alpine can process every day.  Alpine has had to deny 

customer trades, and lost customers and revenue, due to the capital necessary to fund the Required 

Deposit and, as indicated, the harms are felt even more acutely by Alpine’s customers who are 

being restricted in their ability to sell stock they own and which is already at DTC at the time their 

orders to sell must be declined because Alpine lacks the capital to post the margin for the trades.16 

NSCC has not addressed, let alone refuted, any of this.  It simply cannot be Congress’ intent in 

Section 19(d) and (f) that NSCC’s margin charges can never be limitations on access in these 

circumstances because they purport to be “components” of the service.  

NSCC’s unsupported assertion that an increase in “Alpine’s cost of doing business” is not 

justiciable under Section 19(d),17 not only mischaracterizes the impact on Alpine and its customers,  

it also flatly ignores that Section 19(d) applies to “limitations” on access as well as outright 

prohibitions.  In fact, the Commission has explicitly recognized that a “loss or increased cost of 

doing business” could be remedied as a denial of access under Section 19(d). 18   

 
15 Doubek Decl., at ¶¶ 18-25.  

16 Id., ¶¶ 17, 28-33 38-40. 

17 NSCC’s Objection, at 5. 

18In re International Power Group, Ltd., SEC Release No. 66611, 2012 WL 892229 at *4 (March 

15, 2012) (stating, “loss of or increased costs of doing business” or “difficulties in fulfilling 

market-making obligations” were “negative impacts” on a “Broker-Dealer Participant” that "could 

be remedied by challenging DTC's denial of the Participant's access to services").  
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Given the broad language of the statute, it is unsurprising that the Commission has 

consistently refused to read the “limitation of access” language in the statute in the restrictive 

manner advanced by NSCC.  For example, in Bloomberg, L.P., the Commission held that NYSE's 

“imposition and enforcement of'” certain restrictions relating to the dissemination of depth-of-

book data "effected a denial of access to Bloomberg” of services because NYSE "would not 

provide Bloomberg access to [that] data unless it disseminated and continue[ d] to disseminate" it 

in accordance with the restrictions.19  Similarly, the Commission exercised jurisdiction to institute 

“denial of access” proceedings under Sections 19( d) and (t) to review the NYSE's denial of a 

member's request to install an unrestricted phone line on the floor of the Exchange to contact 

customers.20  Certainly the excessive margin charges imposed by NSCC as a condition of clearing 

a trade likewise constitute a denial or limitation of access. 

Finally, NSCC’s puzzling assertion that Section 19(d) does not provide “an avenue to 

modify” charges imposed on services offered by an SRO is equally baseless. (NSCC Objection, at 

5).  Section 19(f) expressly requires the Commission to “set aside the action” of the SRO that 

effects a limitation on access “unless” the Commission finds that:  “(i) the specific grounds on 

which the challenged action is based exist in fact; (ii) “such action was taken in accordance with 

the rules of the SRO as approved by the Commission (or subject to an exception to such approval); 

and (iii) such rules are and were applied in a manner that is consistent with the purposes of the 

Exchange Act,” and imposes no “burden on competition [that] is not necessary or appropriate in 

furtherance of the purposes of the [Exchange] Act.”21  In its Motion, Alpine detailed the numerous 

ways in which NSCC has failed to comply with those requirements in calculating and assessing 

 
19 See In re Bloomberg, L.P., Release No. 49076, 2004 WL 67566 at *2 (Jan. 14, 2004). 

20 Application of William Higgins, 51 Fed.Reg. 6186-04, 1986 WL 89969 (Feb. 20, 1986). 

21 In re Bloomberg, L.P., 2004 WL 67566, at *3 (emphasis added); see also 15 U.S.C. § 78s(f). 
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Alpine’s Required Deposit following the Rule Change.22  The Commission has jurisdiction, and a 

statutory obligation, to consider these issues under Section 19, even though NSCC ignored them. 

IV. NSCC’S UNAUTHORIZED CHANGES TO THE CC, MRD AND 

BACKTESTING COMPONENTS ARE REVIEWABLE UNDER SECTION 

19(D). 

 

As set forth in Alpine’s Motion to Stay, since it began implementing the Rule Change on 

February 1, 2021, NSCC has significantly increased its assessment of the MRD, CC and 

Backtesting Charges on Alpine, even though the nature and value of Alpine’s trading activity did 

not materially change on February 1, 2021.23  Alpine has asserted that these increases result from 

unauthorized changes that NSCC has made to these components, without approval by the SEC, 

and by impermissibly retroactively applying the New OTC Volatility Charge in its “historical look-

backs” and forecasting to calculate these components.24  

NSCC does not dispute that it has changed its implementation of these components, or 

respond to any Alpine’s arguments or law demonstrating the unlawfulness of NSCC’s conduct in 

that regard.  Instead, in a footnote, NSCC summarily declares that it “disagrees with Alpine’s 

assertion” that the “Commission did not consider all aspects of the changes made pursuant to the 

amendments.”  (NSCC Objection, at 4 n. 13).  NSCC then blithely asserts that Alpine’s only 

recourse for these unauthorized changes is to appeal the Order Approving the Rule Change under 

Section 25(a) of the Exchange Act, 15 U.S.C. § 78y.   

 

22   See Alpine’s Motion to Stay, at 16-22.  

23   See Id., at 11-12, 15, 20-21.  

24   Id. at 9-10, 20-21. 
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NSCC is incorrect.  Because NSCC did not disclose that it intended to modify these 

components, or receive approval from the SEC to do so,25 an appeal from the Order, or of the 

process the Division of Trading and Market used in approving the Rule Change, does not provide 

an appropriate vehicle of review. Simply put, this is not an asserted procedural error by the SEC 

appearing in the Order, it involves conduct by NSCC outside of the Rule Change that did not 

become apparent until NSCC purported to apply the Rule Change on February 1, 2021.26   

Given the significance of the increase, and its undisputed limitation on Alpine’s ability to 

utilize NSCC’s clearing and settlement services, NSCC’s application of its unlawfully modified 

rules is reviewable under Section 19(d), which, as indicated, requires the Commission to consider, 

inter alia, whether NSCC’s “rules are and were applied in a manner that is consistent with the 

purposes of the Exchange Act.”27  Changing the MRD, CC and Backtesting charges without 

approval violates Section 19(b)(1) of the Exchange Act, and Rule 19b-4 thereunder.28  Notably, 

the Commission confronted this exact situation in Bloomberg, where it held that the SRO’s 

unapproved rule changes were unenforceable, and set aside the SRO’s actions as an impermissible 

 

25  Alpine invites the Commission to review NSCC’s Rule Change Notice, and the Order 

Approving Rule Change, SEC Release No. 34-90502 (November 24, 2020), to confirm that 

changes to the MRD, CC and Backtesting components, and retroactive application of the New 

OTC Volatility Charge, were neither discussed nor approved.   

26  Even if this issue could be raised in a direct appeal from the Order under Section 25(a), NSCC 

has provided no authority suggesting that it cannot also be raised in an application for review under 

Section 19(d).   

27  15 U.S.C. § 78s(f).  

28  As set forth in Alpine’s Motion (at 21-22), established law separately precludes the retroactive 

application of rule changes to conduct that occurred before the amendments became effective. 

See,e.g,  Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 208, 215 (1988); Kresock v. Bankers 

Tr. Co., 21 F.3d 176, 179 (7th Cir. 1994) (addressing the impermissibility of the retroactive 

application of SRO rules).  
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limitation on access under Sections 19(d) and (f).29  The Commission should follow that approach 

here by entering an order staying NSCC’s implementation of the unlawfully modified MRD, CC 

and Backtesting Charges pending review of Alpine’s Application.      

V. ALPINE’S APPLICATION IS TIMELY.  

In a lengthy footnote at the end of its application, NSCC claims that Alpine’s Application 

is untimely, purportedly because NSCC “described the effects the amendments well in advance of 

the implementation date” – allegedly, when NSCC proposed the rule change in March of 2020, 

and when NSCC provided a white paper to Alpine and other members of the potential impacts 

when it first considered the rule change years ago.  (NSCC Objection, at 6 (emphasis in original)).  

Of course, NSCC provides no authority to support its position that Alpine was required to file its 

application before the Rule Change was approved, let alone implemented, and it would lead to 

patently absurd results.  Among other things, the Commission would be fielding appeals based on 

rules that may never be passed, and persons actually impacted by a rule change would lose any 

right of review unless they filed preemptive petitions.  The Commission should reject this 

argument out of hand.  

To be timely, the Application must be filed “within thirty days after receiving notice of the 

action.”30  Alpine met these requirements.  Alpine filed its Application on March 2, 2021, within 

30 days of the date (February 1, 2021) that NSCC first implemented and applied the Rule Change 

and sent Alpine notices of its daily charges associated with its Required Deposit. Significantly, in 

denying Alpine’s motion to stay in connection with its First Application, the Commission made 

 

29  In re Bloomberg, 2004 WL 67566, at **4-5. 

30  See Orbixa Techs., Inc., Exchange Act Release No. 70893, 2013 WL 6044106, at *3 & n.12 

(Nov. 15, 2013); see also 15 U.S.C § 78s(d)(2); SEC Rule of Practice, Rule 420(b).  
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clear that a challenge to a “Rule Change brought within 30 days of the first time the rule was 

applied” is timely filed.31   

Moreover, Alpine needed to wait  to until the rule was implemented to file its Application 

in order to gain an understanding of the manner in which NSCC was applying the Rule Change to 

calculate Alpine’s Required Deposit, and its impacts on Alpine’s ability to access NSCC’s clearing 

and settlement services.  To be certain, Alpine could not have brought its challenges to NSCC’s 

new assessment of the MRD, CC and Backtesting Charge before they were implemented because, 

as indicated, NSCC did not disclose or receive approval for changes to these components.  

Accordingly, Alpine’s Application and Motion were timely filed.32   

CONCLUSION 

For the foregoing reasons, NSCC’s challenges to the Commission’s jurisdiction over 

Alpine’s Application and Motion to Stay, and NSCC’s attempt to reserve a further response to 

Alpine’s Motion,  should be rejected.  Further, because NSCC chose not to address, let alone rebut, 

the merits of any of Alpine’s arguments, the Commission should grant Alpine’s Motion to Stay, 

 
31  See Order Denying Stay and Denying Motion for Protective Order, SEC Release No. 97599, at 

p. 12  (November 22, 2019), Admin Proc. File No. 3-18979 (“because Alpine waited more than a 

year after it had notice of the application to it of the rules it challenges, it has not demonstrated 

that it timely filed its application for review within the 30-day period mandated by Section 19(d).”); 

see also id., at 12 n. 62 (“A challenge to the Illiquid Charge Rule Change brought within 30 days 

of the first time the rule was applied to Alpine would not suffer from this same defect 

[untimeliness] because Alpine would be challenging the rule itself …”). 

32  To the extent NSCC claims that its failure to file notices with the Commission of its daily 

Required Deposit charges on Alpine affects the timeliness or applicability of Section 19(d), the 

argument must be rejected.  The Commission has repeatedly confirmed that “the failure of an SRO 

to file the required notice does not prevent Commission review,” and that it can review any action 

where the SRO was obligated to file notice, regardless of whether it complied with that obligation.  

See MFS Sec. Corp., Exchange Act Release No. 47626, 2003 WL 1751581, at *6 n.13 (Apr. 3, 

2003) ("[T]he failure of an SRO to file the required notice does not prevent Commission review" 

because "Section I 9(d)(2) grants the Commission the authority to review any SRO action 'with 

respect to which a self-regulatory organization is required ... to file notice ... , whether or not such 

notice is filed." (emphasis added); In re Higgins, 51 Fed.Reg. at 6188, 1986 WL 89969 (same). 
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until Alpine’s Application for Review is decided, on the basis that it is unopposed.   

 

DATED this 17th day of March, 2021. 

PARSONS BEHLE AND LATIMER 

 

 
Aaron D. Lebenta 

Jonathan D. Bletzacker 

 

 

MARANDA E. FRITZ, P.C. 

 

 
Maranda E. Fritz 

Counsel for Alpine Securities Corporation 
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DECLARATION OF RAYMOND MARATEA 
 

I, Raymond Maratea, pursuant to 28 U.S.C. § 1746, declare under penalty of perjury 

under the laws of the United States of America that the following statements are true and correct: 

1. My name is Raymond Maratea and I am a resident of DuPage County, Illinois, am 

over 18 years of age, and make the statements herein based on my personal knowledge. 

2. I am currently the Chief Executive Officer (“CEO”) and a board member of 

Alpine Securities Corporation (“Alpine”). I have held these positions since July of 2021.   

3. I, along with the other officers of Alpine, manage and oversee the operations of 

Alpine. 

4. Since assuming the position of CEO, I have familiarized myself with the history 

of Alpine’s business and its present financial circumstances. 

5. Alpine is a small, self-clearing broker-dealer, registered with the Securities and 

Exchange Commission (“SEC”).  Alpine’s business primarily involves clearing liquidation (or 

sale-side) microcap or over the counter (“OTC”) stock transactions for other firms, including, 

frequently, stocks with a price less than $.01/share. 

6. A clearing broker, such as Alpine, provides clearing and settlement services for 

itself and for its correspondent clients (“correspondents” or “clients”), who are generally broker-

dealers, and its clients’ non-broker-dealer customers (“customers”), who are the beneficial 

buyers and sellers of a security. 

7. Alpine facilitates tens of millions of dollars of capital financing for small business 

each month through the deposit, clearance and liquidation of microcap securities on behalf of its 

correspondent customers who provide direct financing to thousands of innovative, startup and 

early-stage development business that operate in the U.S.  This is undeniably a critically 
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important segment of the market, that represents the core of the U.S. economy and jobs. 

8. In order for Alpine to provide clearing and settlement services and function as a 

clearing firm for its correspondent firms, Alpine must be a member of National Securities 

Clearing Corporation (“NSCC”).  Alpine is a clearing broker member in good standing of the 

NSCC and a Depository Trust Company (“DTC”) participant. 

9. As an ongoing condition to membership, and thus use of NSCC’s clearance, 

settlement and other essential services for Alpine and its customers, NSCC requires members, 

including Alpine, to contribute daily to a “Clearing Fund,” by making “Required Deposits,” that 

NSCC indicates serves as “margin” against risk of default. 

10. The formula that NSCC uses to calculate the Required Deposit charges is very 

complex, and is calculated and assessed on per-member basis, based on many discretionary and 

fact-specific variables set forth in Procedure XV of the NSCC’s Rules and Procedures. 

11. Since I took over as Alpine’s CEO, NSCC’s calculation and assessment of 

Alpine’s Required Deposit has been significant and onerous, generally exceeding the amount of 

the underlying transactions to be cleared and settled through NSCC, often by several orders of 

magnitude. 

12. I am familiar with Alpine’s Application for Review, filed March 2, 2021, 

pursuant to Sections 19(d) and (f) of the Securities & Exchange Act of 1934, and Alpine’s 

Motion for an Interim Stay, filed March 5, 2021 (“Initial Motion to Stay”) with respect to certain 

actions, practices and rules of the NSCC in calculating and assessing Alpine’s Required Fund 

Deposit (“Required Deposit”).   

13. I am also familiar with Alpine’s Motion for an Emergency Interim Stay and Other 

Appropriate Commission Relief (“Alpine’s Emergency Stay Motion”) with respect to NSCC’s 
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recent imposition on Alpine of an approximately $2.1 million “Backtesting Charge,” as detailed 

herein.   

14. I am submitting this Declaration in Support of Alpine’s Application for Review 

and Alpine’s Emergency Stay Motion, and it is my understanding that Alpine intends to file the 

Emergency Stay Motion, together with this declaration, on October 27, 2022.   

15. The genesis for Alpine’s Emergency Stay Motion and this Declaration is that on 

October 24, 2022, NSCC (through an employee of DTCC, NSCC’s parent company), notified 

Alpine that that due to “Backtesting Deficiencies” observed for Alpine, effective November 1, 

2022, NSCC was imposing a “total Backtesting Charge of $2,154,101.23 (comprised of 

$545,166.69 End of Day Backtesting Charge and $1,608,934.54 Intraday Backtesting Charge)” 

in addition to Alpine’s Clearing Fund Requirement. A true and correct copy of the October 24, 

2022 email from the DTCC employee, and subsequent email communications on this issue in the 

string, is attached hereto as Exhibit A.  

16. NSCC further stated that that this Backtesting Charge would remain in place for a 

“12 month rolling period,” subject to reassessment on a “monthly basis for any changes.”  See 

Ex. A. 

17. NSCC further represented that the “deficiencies” that were driving the 

Backtesting Charge occurred on September 29, 2022 and were attributable to a “concentrated net 

short position of ticker GTII.”  See Ex. A.   

18. Before receiving the October 24, 2022 email from NSCC/DTCC, Alpine had no 

notice that this Backtesting Charge would be imposed.  

19. In subsequent discussions with NSCC/DTCC, Alpine was informed that if it is 

unable to pay the Backtesting Charge, NSCC will deduct that amount from Alpine’s current 
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deposit of $3 million, leaving Alpine effectively unable to pay the already exorbitant margin 

charges imposed by NSCC every day to process its customers trades. 

20. Alpine was surprised and distressed when it received notification that it would be 

assessed a $2.1 million Backtesting Charge, to say the least, including because it seems both 

unnecessary from a risk-mitigation perspective and punitive.   

21. For example, prior to submitting the trades in GTII through NSCC’s CNS system 

that created the purported net “short” (sell) position in this stock, Alpine had sufficient shares of 

GTII in its account at DTC to fully cover its net sell position. 

22. In fact, as a matter of practice, since I have been CEO (and I understand before 

that time), Alpine always ensures that it has sufficient shares in its account at DTC to cover 

every sell order and position in every sale-side trade before submitting a sell order on behalf of a 

customer to NSCC. In other words, Alpine’s sell positions in every trade are always covered 

because Alpine is long the stock at DTC.   

23. While I appreciate that NSCC must protect itself and other members against the 

possibility that NSCC would have to buy-in the shares to close out an open sell position after its 

trade guaranty sets in (on T+0) in the event of a member default, this risk is nonexistent in 

relation to Alpine’s transactions because Alpine is always long the shares to fully cover the 

position at DTC.   Thus, even if Alpine were to default, NSCC could simply access the shares 

from Alpine’s DTC account to close the position and satisfy NSCC’s central counterparty 

obligation to the buyer.   

24. In addition to having the sufficient shares of GTII in its account at DTC to fully 

cover the net-sell position, Alpine also received a margin call from NSCC with respect to this 

asserted deficiency and short position in GTII as it occurred.  It is my understanding that these 
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trading-specific margin charges far exceeded the value of Alpine’s net sell (short) position in 

GTII, including volatility and mark to market charge.   Alpine promptly posted sufficient funds 

(approximately $2 million) to cover the required margin call and cure any asserted “deficiency” 

on September 30, 2022.   

25. In fact, it is my belief that because of the cumulative margin charges that NSCC 

imposes, NSCC is almost always, if not always, significantly over-secured on Alpine’s trading 

positions, requiring Alpine to post margin that far exceeds the value of the trade orders, primarily 

because OTC and microcap stock is involved.   

26. In other words, in addition to having the shares in its inventory at DTC to fully 

cover the position in GTII before it placed the trades, Alpine also paid additional money as 

margin to fully cover the asserted deficiency as it occurred.  NSCC’s demand that Alpine now 

post an additional $2.1 million for the deficiency as an after-the-fact “Backtesting Charge,” and 

that Alpine must continue to keep that amount on deposit with NSCC as “charge” for up to a 

year, such that Alpine is unable to access these funds and use them to cover other margin charges 

associated with every-day trading, simply seems punitive.   

27. It is also my understanding that NSCC has proposed a rule change to eliminate the 

“Intraday Backtesting Charge,” because its asserted risks are apparently adequately covered by 

the multitude of other margin charges.  As indicated above, the Intraday Margin Charge 

comprises an overwhelming majority ($1.6 million) of the approximately $2.1 million 

Backtesting Charge.  It is concerning that NSCC is imposing an enormous discretionary margin 

charge that it concedes is unnecessary, especially given that the asserted “deficiency” was cured 

long ago the and destructive impacts of this Backtesting Charge on Alpine, as detailed below. 

28. Most problematic, Alpine currently has insufficient capital to pay the $2.1 million 
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Backtesting Charge by November 1, 2022, keep it on deposit with DTCC for a year, and still 

cover the additional margin necessary for its customers’ trading activity. 

29. NSCC’s imposition of that $2.1 million Backtesting Charge will therefore prevent 

Alpine from being able to access NSCC’s services, including its CNS settlement system to 

process its customers trade orders.  

30. This, in turn, will result in Alpine losing customers and counterparties and prevent 

Alpine from earning sufficient revenue, which it does by clearing trades for its customers, to be 

able to cover its operating expenses.  If Alpine is unable to process trades for its customers, it 

will go out of business, plain and simple.   

31. For a firm that specializes in microcap and OTC stocks to not be able to execute 

sell orders due to margin is also significant injury to its reputation, goodwill and relationships 

with its customers and in the industry. 

32. Even if Alpine were able to eventually acquire enough capital to cover the 

Backtesting Charge, it will likely face substantial costs of acquisition of that capital and a 

business interruption in the meantime, which impacts not just Alpine, but also its customers who 

will be unable to trade their shares. 

33. Since being notified of the Backtesting Charge, and in an effort to resolve the 

issue and mitigate the harm to Alpine, I and counsel for Alpine have participated in meet-and-

confer discussions with DTCC/NSCC to see whether, in these circumstances, it would agree to 

exercise its discretion to withdraw the Backtesting Charge, agree to reduce it by eliminating the 

Intraday Backtesting Charge component in accordance with NSCC’s proposed rule change, or (at 

the very least) delay imposition of the charge either until the Emergency Stay Motion is 

considered by the Commission.   
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11AM 09/30/2022 323,123.57  

 

Regards, 

 

Dong Parady 
Equity Risk Management 
DTCC Jersey City 
Direct: +1 (212) 855-4664 | dparady@dtcc.com 
Team: +1 (212) 855-5770 | equityrisk@dtcc.com 

 
 

From: Parady, Dong Y.  
Sent: Monday, October 24, 2022 10:22 AM 
To: jwalsh@alpine-securities.com 
Cc: Rosales, Sandro <SRosales@dtcc.com>; Softye, Tatiana <tsoftye@dtcc.com> 
Subject: Backtesting Charge - #8072 Alpine Securities Corporation 
 

Hi Joe,  

 

Per our discussion due to Backtesting Deficiencies observed for #8072 Alpine Securities Corporation, effective November 

1, 2022 a total Backtesting Charge of $2,154,101.23 (comprised of $545,166.69 End of Day Backtesting Charge and 

$1,608,934.54 Intraday Backtesting Charge) will be applied to the Clearing Fund Requirement.  

 

This will be maintained during the 12-month rolling period and reassessed on a monthly basis for any changes. The 

deficiencies are driven by the concentrated net short position of ticker GTII in September 2022. 

 
Additional Background on NSCC Backtesting: 

NSCC incorporates daily backtesting to ensure that the Clearing Fund Requirements are sufficient to cover the potential 

loss in the event of a member default. The count of backtest deficiencies are tracked, and if a member falls below 99% 

coverage, NSCC assesses a Backtesting Charge to maintain adequate margin coverage. For more details, please refer to 

Procedure XV of NSCC Rules and Procedures.  

 
Regards, 

 

Dong Parady 

Equity Risk Management 

DTCC Jersey City 

Direct: +1 (212) 855-4664 | dparady@dtcc.com 
Team: +1 (212) 855-5770 | equityrisk@dtcc.com 

 
DTCC DISCLAIMER: This email and any files transmitted with it are confidential and intended solely for the use of the 
individual or entity to whom they are addressed. If you have received this email in error, please notify us immediately 
and delete the email and any attachments from your system. The recipient should check this email and any attachments 
for the presence of viruses. The company accepts no liability for any damage caused by any virus transmitted by this 
email. Message content created by DTCC is automatically secured using Transport Layer Security (TLS) encryption and 
will be encrypted and sent through a secure transmission connection if the recipient's system is configured to support 
TLS on the incoming email gateway. If there is no TLS configured or the encryption certificate is invalid on the recipient's 
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system, the email communication will be sent through an unencrypted channel. Organizations communicating with 
DTCC should be using TLS v1.2 or newer to ensure continuation of encrypted communications. DTCC will not be 
responsible for any disclosure of private information or any related security incident resulting from an 
organization's inability to receive secure electronic communications through the current version of TLS. 
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