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UNITED STATES OF AMERICA 
Before the 

SECURITIES AND EXCHANGE COMMISSION 
 

INVESTMENT ADVISERS ACT OF 1940 
Release No. 5520/ June 12, 2020 
 
ADMINISTRATIVE PROCEEDING 
File No. 3-19826 
 
 
In the Matter of  

      LOUIS NAVELLIER and  
      NAVELLIER & ASSOCIATES, INC.  
 
Respondents.        

 

 

  

ANSWER OF RESPONDENTS 
LOUIS NAVELLIER and  
NAVELLIER & ASSOCIATES, INC. 
TO ORDER INSTITUTING 
ADMINISTRATIVE PROCEEDINGS 
PURSUANT TO SECTIONS 203(e) AND 
203(f) OF THE INVESTMENT 
ADVISERS ACT OF 1940 AND NOTICE 
OF HEARING 
 
 

  

 

 Without waiving the July 1, 2020 temporary stay order issued by the Fist Circuit Court of 

Appeals, but in light of no order yet by the hearing officer to stay the time for Respondents to 

answer, 

 Respondents Louis Navellier (“LN”) and Navellier & Associates, Inc. (“NAI”) 

(collectively “Respondents”) answer as follows: 
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Renewed Objections 

 The Commission, and the hearing officer has no jurisdiction over this matter. This case is 

subject to a pending enforcement case on appeal to the First Circuit Court of Appeals captioned 

Securities and Exchange Commission v. Navellier & Associates, Inc. et al. appeal case No. 20-

1581. 

 Respondents do not consent to and believe the administrative law judge assigned to this 

case is not a properly constitutionally appointed judicial officer Lucia v. SEC 138 S. Ct. 2044, 

2056 (2018). 

 The Commission is barred by the statute of limitations from seeking the “disgorgement” 

and injunctive or any other relief it seeks here since the predicate alleged acts occurred (if at all) 

more than five years before June 12, 2020. 28 U.S.C. §2462; Kokesh v. SEC 137 S. Ct. 1635, 

1644 (2017); Gabelli v. SEC 568 U.S. 442, 454 (2013) 

 The Commission is barred from bringing this action by its selective enforcement in 

violation of Respondents’ right to equal protection rights under the United States Constitution. 

 With regard to the specific allegations in the Order Instituting Administrative 

Proceedings, Respondents, and each of them respond as follows: 

 

I 

 It is not in the public interest that these proceedings be instituted against NAI or against 

LN. Neither of them violated the securities laws, including §206(1) or 206(2) of the Investment 

Advisers Act [15 U.S.C. §80b-6(1), (2)]. 
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II 

 A.1. Respondents admit that from at least 2010 to the present each of them acted as 

investment advisers, but LN denies that he was the investment adviser to clients that retained 

NAI to provide them with investment advice using the Vireo AlphaSector Premium or Vireo 

AlphaSector Allocator strategies, or any other Vireo strategies. 

 A.2. Respondents admit that from NAI’s founding to the present, Mr. Navellier was its 

Chief Investment Officer and Chief Executive Officer but deny that he was the investment 

adviser or performed investment advisory services for any clients using the Vireo AlphaSector 

Premium or Vireo AlphaSector Allocator strategies. Respondents admit Mr. Navellier owned at 

least 75% of NAI and increased his NAI ownership to 100% after September 30, 2013. Mr. 

Navellier admits he is 62 years old and resides in Manalapan, Florida and that he and his wife 

have a second home in Reno, Nevada. 

 A.3. Admit 

 

  B. ENTRY OF INJUNCTIONS 

 B.4. Respondents admit that a “Final Judgment” in SEC v. Navellier & Associates, Inc. 

case No. 17-cv-11633-DJC was entered against them purporting to enjoin them from future 

violations of Sections 206(1) and 206(2) of the Advisers Act, but deny that the “Final Judgment” 

was correct and assert it was an erroneous judgment not based on fact. Respondents further deny 

that either of them violated §§206(1) or 206(2) of the Advisers Act. 
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 Respondents admit that the “Final Judgment” orders Respondents jointly and severally to 

pay disgorgement of $28,965,571 (which amount includes $6,513,619 in prejudgment interest, 

and a civil penalty of $2 million against NAI and a civil penalty of $500,000 against LN, but 

Respondents deny that there is any basis for disgorgement of any amount because neither 

Respondent violated §§206(1) or 206(2). In light of Liu v. SEC 500 U.S. ___ (2020) there is no 

joint liability. Neither Respondent defrauded or misled any clients, or prospective clients, Mr. 

Navellier made no statements in any Vireo marketing or otherwise about the Vireo AlphaSector 

Premium or Vireo AlphaSector Allocator strategies, NAI made no false or misleading 

statements, neither Respondent knew the statements in NAI’s Vireo marketing materials was 

false, because they weren’t false, and neither Respondent acted with scienter, i.e., neither 

intended to defraud or deceive any client or prospective client and clients and prospective clients 

were not defrauded or misled. To the contrary, they received exactly the type of Vireo 

AlphaSector strategy investment advice they were promised and those clients received a return 

of all their investments plus a return of over $278 million in profits as a result of NAI’s 

investment advice. 

 There is no legal or factual basis for the $28,964,571 disgorgement award in the final 

judgment, especially in light of the United States Supreme Court holding in Liu v. SEC 500 U.S. 

___ (2020) which was issued on June 22, 2020, i.e., after the District Court issued its erroneous 

Final Judgment disgorgement award (and after the Commission filed their Administrative 

Proceedings) which limits “disgorgement” to individual liability, not joint and several liability to 

an equitable remedy of a return to “victims” (clients) of only the defendants’ “ill-gotten” gains- 

not the defendants’ legitimately earned gains, and only for ill-gotten gains directly received for 

conduct which violated laws, and as to those “ill-gotten” gains, limited to only the net profits, 
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equitably accounted for, after deduction of actual expenses incurred and amounts paid to the 

“victims”. Applying the correct law on disgorgement as set forth in Liu, there is no 

“disgorgement” because Respondents did not receive any “ill-gotten” gains. NAI’s clients were 

not defrauded and Respondents did not receive any gains as a result of any violations of 206(1) 

or 206(2), Respondents earned all of their advisory fees and goodwill proceeds. The clients 

received $278 million in profits, so there is nothing to disgorge to them, especially after a proper 

equitable restitution/recission accounting for “net profits” (after deductions of expenses and 

credit for returns, including return of principle, fees and profits). 

 Since there were no violations and there is no disgorgement or prejudgment interest 

thereon, there should be no civil penalties. 

 B.5. Respondents deny all allegations asserted in the Commission’s complaint and deny 

that any of those allegations are true; the allegations are false. 

 B.6. The February 13, 2020 Order says what it says, (it says there were false or fraudulent 

statements, not “misleading” statements) and the SEC summary judgment motion argued (but 

didn’t’ prove) that the statements were false. Respondents deny that the District Court’s 

statements in its Order are true, they are not, and deny that the District Court’s holdings are 

correct, they are not. Respondents deny that there were false or misleading statements in NAI’s 

marketing, deny they knew there were misleading statements in NAI’s marketing materials (Mr. 

Navellier made no statements in Vireo marketing materials), deny that there had been inadequate 

due diligence, deny they failed to inform their clients of any inadequate due diligence or fraud 

because there was no inadequate due diligence about which to inform clients. Respondents deny 

they continued to sell Vireo AlphaSector investment strategies (neither NAI or Mr. Navellier 

sold Vireo AlphaSector strategies to clients) knowing the representations about the strategies 
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were false and misleading because the representations were not false and misleading and 

therefore Respondents did not know the representations were false and misleading because they 

weren’t. The District Court order says what it says about scienter (actually extreme recklessness) 

but there was no factual or legal basis for the District Court’s conclusions and the District 

Court’s conclusions were wrong and unfounded. The Commission presented no admissible 

evidence that the statements were false and misleading, and they weren’t- the statements, as 

shown by the evidence, were true. 

 

III 

 Respondents assert that it is not necessary or appropriate or in the public interest that 

public administrative proceeding be instituted against Respondents because they did not commit 

the violations asserted by the Commission. In fact, this entire Administrative Proceeding is 

meritless and has been brought in bad faith and for improper purpose by the Commission to 

punish Respondents for not agreeing to rescind the settlement agreement they entered into with 

the Commission after the Commission breached the settlement agreement and demanded 

different terms than had been agreed to previously. 

 III.A. Deny that the allegations in Section II are true, admit Respondents should have an 

opportunity to establish the allegations are meritless and to establish their defenses, but this 

entire Administrative Proceeding should be dismissed for lack of jurisdiction, invalidity of the 

Final Judgment, stay pending the Appeal of said Final Judgment and the hearing officer’s lack of 

authority to hear or determine the case Lucia v. SEC supra and the lack of any right to 

disgorgement, prejudgment interest and/or civil penalties 
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 III.B. Deny that any “remedial actions” are appropriate or in the public interest and assert 

that it is in the public interest for Mr. Navellier to continue to be registered and to act as an 

investment adviser. 

 III.C. Deny that any “remedial actions” are appropriate or in the public interest and assert 

that it is in the public interest for NAI to continue to be registered and to act as an investment 

adviser. 

 

IV 

IV First Paragraph, if jurisdiction is proper for this Administrative Proceeding (Respondents 

deny that it is) then Respondents admit and agree with the first paragraph of IV. 

IV Second Paragraph, deny that Respondents should file answers within 20 days of service in 

light of the First Circuit’s order temporarily staying these proceedings and the Commission 

agreement that Respondents’ time to answer is temporarily stayed. 

IV Third Paragraph, subject to lack of jurisdiction objections, admit to proceedings set forth in 

this paragraph 

IV Fourth Paragraph, deny as speculative and therefore objected, to for lack of jurisdiction as to 

these proceedings. 

IV Fifth Paragraph, admit. 

IV Sixth Paragraph, admit. 

IV Seventh Paragraph, deny all allegations in said paragraph, i.e., this proceeding is not in the 

public interest and will result in prejudice to Respondents. 
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IV Eighth Paragraph, deny that jurisdiction is proper here, but admit if the proceeding goes 

forward or is not stayed pending a decision on the appeal in the Fist Circuit, that a written 

decision should be issued based on the record in these proceedings. 

IV Ninth Paragraph, deny. 

IV Tenth Paragraph, admit. 

 

Affirmative Defenses 

 Respondents assert the following separate and additional defenses, all of which are 

pleaded in the alternative, and none of which constitutes an admission with respect to any of the 

allegations of the Order or an admission that the SEC is entitled to any relief whatsoever. By 

designating the following affirmative defenses, Respondents do not in any way waive or limit 

any defenses which are or may be raised by their denials and averments set forth herein. 

1. The Order fails to state a claim upon which relief may be granted and should be 

dismissed. 

2. The SEC’s claims are barred, in whole or in part, because, at all times mentioned in 

the Order and with respect to all matters referenced therein, Respondents acted in 

good faith, and did not know, and in the exercise of reasonable care could not have 

known, of any alleged misstatements or omissions referenced in the Order if there 

were any misstatements or false statements, they were the result of NAI and its 

employees being the victims of F-Squared’s and its employees’ “fraud” and 

misstatements which Respondents did not know and did not reasonably believe 
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to be untrue or incorrect, i.e., Respondents were not the perpetrators of any false 

statements. 

3. The SEC’s claims are barred, in whole or in part because, at all times mentioned in 

the Order and with respect to all matters referenced therein, any and all actions taken 

by Respondents were proper and consistent with their duties and obligations. 

4. The SEC’s claims are barred, in whole or in part, by the applicable statutes of 

limitations or repose and/or by laches. 

5. The SEC’s claims are barred, in whole or in part, to the extent that those claims seek 

to impose on Respondents any duties or obligation that are inconsistent with those 

imposed pursuant to law and in seeking to impose liability for which no law, valid 

or applicable rules or regulations exist and under Investment Advisers Act 

§206(1) and (2) thereunder which are unconstitutionally vague, particularly in 

light of “no action” letters such as the SEC’s Clover letter, which allows 

investment advisers to publish hypothetical (back tested) performance and due 

to the SEC’s refusal to clearly explain when and how hypothetical or back tested 

performance can be published and what disclosures (if any) need to be made to 

make it not misleading. 

6. The SEC’s claims are barred, in whole or in part, because the alleged 

misrepresentations or omissions and any allegedly false or misleading statements 

were not “material” to a reasonable investor in light of the totality of the 

circumstances. 
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7. The SEC’s claims are barred, in whole or in part, on the grounds that Respondents did 

not act at any time with scienter or intent to deceive, manipulate, or defraud investors 

or anyone else. 

8. The SEC’s claims are barred, in whole or in part, because Respondents had no 

reasonable ground to believe, and did not believe, that the statements referenced in 

the Order were untrue or contained any material omission. 

9. The SEC’s claims are barred, in whole or in part, because any alleged 

misrepresentations or allegedly false or misleading statements or omissions 

referenced in the Order were based on information supplied by other sources, which 

information Respondents reasonably believed to be true. 

10. The SEC’s claims are barred, in whole or in part, because material information 

alleged to have been omitted was in fact adequately disclosed to and/or otherwise 

known to investors. 

11. The SEC’s claims for injunctive relief are barred; the five year statute of limitations 

28 U.S.C. §2462 and are further barred in whole or in part, because the SEC has an 

adequate remedy at law, the SEC has not satisfied the prerequisites for injunctive 

relief, and there is no likelihood that Respondents will commit any future violation of 

the securities laws. 

12. Respondents are not liable for any statements not made by them. 

13. Respondents’ actions were not negligent and did not fall below the standard of 

care for persons in like circumstances. Respondents were the victims of alleged 

fraud and misrepresentations by F-Squared. 
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14. The Commission has engaged in selective enforcement by bringing this action 

and these claims against Respondents and each of them and all claims asserted 

by the SEC herein should be dismissed as violating Respondents’ constitutional 

rights to equal protection of the law and to not be treated (have an enforcement 

action brought against them) differently or more harshly than those similarly 

situated to NAI and to Mr. Navellier including, but not limited to, Wells Fargo 

Advisors, Trent Donat, Patti Loepker, and relevant Wells Fargo Advisors’ 

compliance officers and investment advisors and brokers at Wells Fargo 

Advisors who reviewed and advised their clients to have their investments 

managed or jointly managed under wrap fee or duel contract agreements by 

Vireo, NAI, or F-Squared or Wells Fargo Advisors, or Beaumont or others using 

the same F-Squared derived AlphaSector marketing materials, all of which 

contained the same F-Squared 2001-2008 AlphaSector “performance figures”, 

live money” or “live assets” or “not back tested” statements. They were not 

enforced against by the SEC or in the same way the SEC has sought to enforce 

against NAI and Mr. Navellier. The SEC has selectively enforced against 

Respondents, i.e., the SEC has not enforced against or sought to enforce against 

the following and other, investment advisors and individual investment advisors 

and their executive, or control persons or sought the same remedies, such as a 

lifetime ban or any bar from being an investment advisor against others, but not 

limited to, entities even though they made the same allegedly false or misleading 

“2001-2008 AlphaSector performance” and “live money” and “not back tested” 

representations in their marketing materials to investors or potential investors 
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that the SEC claims here Respondents made and which representations the SEC 

claims violated §206(1) and (2) or the Investment Advisers Act. The SEC has not 

sought to ban any of the following persons or entities or others for these alleged 

frauds (except Howard Present who allegedly created and perpetrated the 

alleged AlphaSector fraud). The SEC has only sought to enforce with a ban from 

being an investment advisor or affiliated with an investment adviser against 

Respondents who did the same or less that the following investment advisers 

against whom the SEC has not sought enforcement against the “class of one” 

(NAI and Mr. Navellier) has no rational basis and there is no valid reason for the 

SEC to seek to ban Respondents from being investment advisers for allegedly 

doing the same or less allegedly violative acts in connection with advertising 

AlphaSector performance history than the following investment advisers. In the 

alternative, the SEC is selectively enforcing against Respondents by bringing this 

action and seeking to ban Respondents from being investment advisers while 

failing or refusing to seek an enforcement or the same enforcement against the 

persons and entities identified below who are similarly situated and who 

allegedly committed the same alleged §206 violations that Respondents allegedly 

committed because the Respondents exercised their constitutional right to 

petition the courts to defend against the SEC’s unfounded claims (of alleged 

Investment Advisers Act §206 violations). Thus, when NAI declined the SEC’s 

“revised” settlement offer to resolve the alleged §206 violations (NAI had 

accepted the SEC’s settlement offer and had a settlement with the SEC) but 

after NAI accepted it the SEC demanded a change in the settlement agreement 
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and demanded a new settlement agreement with censure and “willful” terms) 

the SEC brought the civil action and this administrative proceeding to punish 

NAI and to punish and coerce Mr. Navellier (with the SEC’s new threat and 

action seeking to ban Mr. Navellier from being an investment adviser) for not 

agreeing, initially, to change their existing settlement agreement and for 

exercising their constitutional right to petition (defend themselves) for redress in 

the courts. The SEC has continued its selective enforcement by continuing to 

pursue the civil litigation and this administrative proceeding even after 

Respondents agreed to a new settlement on better terms than the SEC had 

previously agreed to on May 30, 2017. Thus, the SEC breached its settlement 

agreement and thereafter is refusing to agree to “settle” to its own settlement 

terms. The SEC is selectively continuing to pursue the civil case and this 

administrative proceeding to ban Respondents from being investment advisers 

to punish them for refusing to modify their existing settlement agreement and 

for having exercised their constitutional right to petition the courts for redress. 

This selective enforcement administrative proceeding (and the civil case) should 

be dismissed because it violates Respondents’ rights to equal protection of the 

laws. The persons and entities who are similarly situated (who allegedly 

committed the same alleged acts and omissions by publishing the same allegedly 

“false” AlphaSector statements as Respondents are believed to include, but are 

not limited to: 
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5T WEALTH MANAGEMENT, LLC 
ALSCOTT INVESTMENTS 
AMERIPRISE FINANCIAL SERVICES, INC 
AMN INVESTMENTS 
ANONYMOUS 
ANDERSON FISHER LLC 
ARGENTUS PARTNERS, LLC (FORMERLY SUMMIT ALLIANCE) 
AWAS 
AYLWARD, GEORGE (VIRTUS INVESTMENT PARTNERS) 
BANYAN PARTNERS 
BATCHELAR, PETER (VIRTUS INVESTMENT PARTNERS) 
BEAUMONT FINANCIAL PARTNERS, LLC 
BLUEPOINTE CAPITAL MANAGEMENT 
BOSTON FINANCIAL MANAGEMENT 
BRENDEL & FISHER WEALTH MANAGEMENT 
BROOKSTONE CAPITAL MANAGEMENT, LLC 
BROWN, KARA (F-SQUARED INVESTMENTS) 
CAHILL, PAUL (VIRTUS INVESTMENTS) 
CALDWELL TRUST COMPANY 
CALLAN ASSOCIATES, INC. 
CALTON & ASSOCIATES, INC. 
CAMBRIDGE ASSOCIATES, LLC 
CANTELLA & CO. 
CANTELLA/CORNERSTONE INVESTMENT SERVICES, LLC 
CAPITALROCK INVESTMENTS, LLC 
CAPOBIANCO, MICHAEL (MORTON WEALTH ADVISORS) 
CARSON WEALTH MANAGEMENT GROUP, LLC 
CERUTTI, JEFFREY (VIRTUS INVESTMENT PARTNERS) 
CFS INVESTMENT ADVISORY SERVICES 
CHARLES CARROLL FINANCIAL PARTNERS, LLC 
CHOATE HALL & STEWART 
COMMONWEALTH FINANCIAL NETWORK 
CONCERT WEALTH MANAGEMNT 
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YELLOW BRICK ROAD FINANCIAL ADVISORS LLC 
 

 Such acts by the SEC in seeking and then pursuing and continuing to only pursue 

Respondents in this manner and not seeking the same enforcement against the foregoing 

investment advisory firms (and others) similarly situated constitutes selective enforcement, 

which violates Respondents’ constitutional rights to equal protection of the law and 

therefore all claims asserted by the SEC against NAI and against Mr. Navellier should be 

dismissed. 

15. Respondents did not receive unjust enrichment or “ill-gotten” gains (especially after 

offset of benefits conferred to clients) and are not liable for “disgorgement” which 

must be determined pursuant to Liu v. SEC with all expenses and returns factored in 

when making an equitable accounting of disgorgement/restituting recission. Plaintiff 

has failed to join indispensable parties including, but not limited to, Wells Fargo 

Advisors and other investment advisers listed in the fourteenth affirmative defense. 

16. Respondents presently lack knowledge or information sufficient to form a belief as to 

whether there may be other, as yet unstated, defenses available to them, and therefore 

expressly: (1) reserve the right to amend or supplement their Answer, defenses, and 

all other pleadings; and (2) reserve the right to assert any and all additional defenses 

under any applicable law in the event that discovery indicates such defenses would be 

appropriate. 

 

 WHEREFORE, Respondents pray for judgment as follows: 

1. That the Order be dismissed with prejudice and that the relief sought by 

Commission be denied in its entirety; 
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 CERTIFICATE OF SERVICE 

 I hereby certify that this Answer was served by email to Marc Jones- 

JonesMarc@SEC.gov on this, July 2, 2020 to: 

 

July 2, 2020      By:  /s/ Dan Cowan 
                    Dan Cowan 
 

mailto:JonesMarc@SEC.gov



