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INTRODUCTION

This case is not appropriate for summary judgment because there has been
no “final” judgment, for purposes of collateral estoppel, of the SEC’s
Massachusetts District Court civil enforcement action (“the district court action”).
The SEC predicates its motion for summary judgment here on the grounds that the
summary judgment in its favor in the district court action is a collateral estoppel
bar in this action as to the Respondents’ liability for supposedly violating §§206(1)
and 206(2) of the Investment Advisors Act of 1940 (“IAA”) [15 U. S. C. §80(b)-
6(1), (2)]. However, collateral estoppel cannot apply here because the district court
judgment is subject to a pending appeal in the First Circuit Court of Appeal. The
scope of review of the summary judgment in that appeal is trial de novo review.
Mulloy v. Acushnet Company 460 F.3d 141, 145 (1% Cir. 2006) [“the scope of

appellate review of summary judgment . . . is de novo™]

Since collateral estoppel does not apply, there is no “final” judgment that
Respondents violated §206(1) or §206(2), and consequently, no basis for the
district court’s award of a permanent injunction prohibiting Respondents from
violating §§206(1) and 206(2). Absent an injunction and absent a final judgment of
liability for violating §206(1) or §206(2), there is no basis for the SEC to bring this
“follow on” proceeding. Section 203(f) of the Investment Advisors Act requires a

final decision awarding injunctive relief. That has not been done.

5

OS Received 03/16/2023



Collateral estoppel also cannot be applied here because there was no
substantial evidence to support the district court’s decision that Respondents
disseminated a false statement - that the NAI Vireo AlphaSector investment
strategies were licensed from another investment advisory firm, F-Squared
Advisors (“F2”) which, in turn, had based its investment strategies on the Morton
investment strategy, which strategy had been ‘live traded going back to 2001, and
that the F2 index strategy was not back tested’. Collateral estoppel does not apply
if the supposedly decided issue - that the statement was false - is not supported by
substantial evidence. SEC v Resnick 604 F. Supp.2d 773, 779 (D. Md. 2009);
United States v. Di Rico 78 F.3d 732, 735 (1* Cir. 1996); Geffon v. Micron Corp.

249 F.3d 29, 35-36 (1* Cir. 2001)

Collateral estoppel also does not apply if the prior decision was the subject
of procedural irregularities. United States v. Wight 839 F.2d 193, 197 (4" Cir.

1988)

Here, the district court decision, as to fraud, was not supported by any
evidence, let alone substantial evidence. Therefore, collateral estoppel does not
apply, to support the SEC’s motion for summary judgment. (Exhibits 2, 3, 4, 5, 6,

7 and 8, Vol. 1)!

'“Exhibit  ,p. , Vol. 7 refers to the exhibits in Respondents’ Appendix of Exhibits filed
herewith.
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The district court decision was also subject to procedural irregularities, i.e.,
the district court impermissibly resolved the disputed issue of whether the
allegedly false statement was material for purposes of a §206(1) or §206(2)
violation. SEC v. Lemelson 532 F. Supp.3d 30, 39 (D. Mass. 2021) citing In re
Cabletron Systems, Inc. 311 F.3d 11, 34 (1* Cir. 2002) The district court also
committed procedural irregularities by deciding the disputed issue of fact as to
scienter. SEC v. Lemelson supra 532 F. Supp.3d 30 at 42, citing SEC v. Ficken 546
F.3d 45, 51 (1 Cir. 2009) It is a procedural irregularity for a district court to
resolve disputed issues of material fact on a summary judgment motion. Anderson
v. Liberty Lobby, Inc. (1986) 477 U.S. 242, 249 [at the summary judgment stage,
the judge’s function is not {herself} to weigh the evidence and determine the truth

of the matter, but to determine whether there is a genuine issue for trial]

Therefore, this “follow on” proceeding should be stayed until the First
Circuit decides de novo whether Respondents violated §206(1) or §206(2). Wilson
v. City of Chicago 900 F. Supp. 1015, 1028-1029 (N. D. I1l. 1995); Restatement

(Second) Judgments, §13, comment f.

This follow on proceeding should also be dismissed or, at a minimum,

stayed because it unconstitutionally violates Respondents’ due process rights.
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Cochran v. SEC 20 F.4™ 194 (5% Cir. 2021), cert. granted 142 S. Ct. 2707% Ata
minimum, this proceeding should be stayed pending a determination on appeal by
the First Circuit, or a determination by the United States Supreme Court in the
pending Cochran v SEC case 142 S. Ct. 2707 (Case No. 21-1239) wherein the
Supreme Court has granted certiorari to decide whether the Commission, by acting
as investigator, prosecutor, and judge, all in its own case, violates the respondent’s

right to due process.

Even if the pending First Circuit appeal in this case does not preclude
collateral estoppel (it does), summary judgment would still be inappropriate here,
because there is a material dispute as to whether the Steadman factors (discussed
infra) - . . . support imposition of the draconian penalties the SEC seeks here. They
do not. Blinder, Robinson & Co. v. SEC 837 F. 2d 1099, 1108 (D. C. Cir. 1988);

Arthur Lipper Corporation v. SEC 547 F.2d 171, 184 (2" Cir. 1976)

In this action, the SEC is seeking an associational bar against Louis
Navellier (“Mr. Navellier”) and revocation of Navellier & Associates, Inc.’s
(“NAT”) registration. In order to obtain an associational bar or revocation of
registration against NAI, the SEC must prove that each respondent has been

enjoined from violating §§206(1) and 206(2), and that such extraordinarily harsh

2 Respondents are in the process of filing a complaint challenging the constitutionality of the
follow-on proceeding.
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lifetime bar and extraordinarily harsh revocation are in the public interest. Those

sanctions (really penalties) are not in the public interest.

Barring Mr. Navellier from his chosen profession of over 35 years and
revoking NAI’s registration is not in the public interest. NAI and Mr. Navellier
have provided excellent advisory services to their clients and have earned several
billion dollars in profits for them. They have unblemished records. This is the only
enforcement action ever brought against them. Ironically, Mr. Navellier was
opposed to NAI’s use of F2’s strategy and tried (internally) to stop or limit it. It is
highly questionable that the allegedly false statement was even false. Mr. Navellier
did not make or disseminate the allegedly false statement to investors. The
statement was not material to investors. They didn’t care about the origins of the
strategy or its 9-year-old, hypothetical performance. (Exhibit 39, Vol. 2) What they
cared about was finding a defensive investment strategy that would reduce their
risk while providing the potential for a moderate upside. That is exactly what they
got. In fact, far from being defrauded by NAI or Mr. Navellier, they made $211
Million in net profits from NAI’s investment advice. The investors were not

harmed.

A bar from association and revocation of registration have not been finally

decided in the district court action. Therefore, it 1s not even certain that
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Respondents actually violated §206(1) or §206(2), . Blinder, Robinson & Co. v.

SEC 837 F.2d 1099, 1108 (D. C. Cir. 1988)

Respondents are entitled to a full and fair evidentiary hearing where each
Respondent is allowed to appear and testify, call witnesses, and put on
documentary and oral evidence — that Mr. Navellier and NAI each did not
disseminate a false, allegedly materially statement with the intent to defraud — in
opposition to the SEC’s requested relief. Blinder, Robinson & Co. v. SEC supra

837 F.2d 1099

10
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STATEMENT OF FACTS

A more complete Statement of Facts with citations to the district court
records, which district court records are incorporated herein by reference, is set
forth in Attachment A attached hereto. For convenience and ease of reference,
copies of pertinent district court documents or excerpts thereof are contained as

exhibits in Respondents’ Appendix (“App”) filed herewith.
A brief summary of the pertinent facts follows:

The Allegedly False Statement Was Not False

In the district court action, the SEC brought a motion for summary judgment
alleging that Respondents NAI and Mr. Navellier each violated §§206(1) and
206(2) of the IAA by allegedly disseminating marketing materials to investors and
potential investors that contained one allegedly false statement - that NAI’s Vireo
AlphaSector investment strategies® were based on a third party’s investment

strategy that was live traded since 2001 and was not back tested (“the allegedly

3 The SEC initially and conclusorily stated, in its district court motion for partial summary
judgment 1) that the marketing material for each of NAI’s nine, separate Vireo AlphaSector
investment strategies contained the allegedly false statement. (Exhibit 1, Vol. 1) The SEC
produced evidence that only two of the nine NAI Vireo strategies, Vireo Allocator and Vireo
Premium, contained the allegedly violative statement. (Exhibits 2, 3, 4, 5 and 6, Vol. 1), In its
Reply memorandum (Exhibit 15, Vol. 1) and in its settlement (Exhibits 16, 17, 18, 19, 20 and 21,
Vol. 1), the SEC conceded that only the marketing for those two NAI Vireo strategies contained
the allegedly false statement.

11
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violative statement”). (Exhibit 1, Vol. 1) As “support” for its summary judgment
motion (alleging that the statement was false), the SEC produced seven exhibits
comprised of NAI Vireo marketing materials. (Exhibits 2 - 8, Vol. 1) Those

exhibits did not prove that the statement was false, far from it.

First, those exhibits showed that the NAI marketing pieces did not state, as
the district court erroneously held, that NAI’s “Vireo AlphaSector strategy had
been live traded since 2001”. (Exhibit 9, p. 14, Vol. 1) NAI never stated that its
Vireo strategy had been live traded since 2001. The SEC’s exhibits confirmed that
what NAI’s Vireo marketing materials actually stated was, that the strategy, upon

which F2 based* its strategy, had been live traded since 2001.F2 (Exhibit 10, Vol.

)

Second, and more importantly, the SEC produced no evidence that the NAI
‘based on live traded, not back tested’ statement was false. (Exhibits 2, 3, 4, 5, 6,
7 and 8, Vol. 1)° It is not a false statement. It is a true statement. (See footnote 5.)
The SEC’s “evidence” of alleged “falsity” consisted solely of excerpts from NAI’s

Allocator and Premium marketing materials. (Exhibits 2 - 6, Vol. 1) However,

*The NAI Vireo Allocator and Vireo Premium marketing materials clearly stated that NAI
licensed its Allocator and Premium strategies from F2, and that F2 based its investment strategy
on the investment strategy of an unidentified wealth manager’s (Morton) investment strategy.

3> NAI did not deny that NAI made the ‘live traded, not back tested’ statement in its Vireo
marketing material. What NAI vigorously disputed, and what the SEC failed to prove, was that
that statement was false. It was not false. It was true. (Exhibits 11, 12, 13 and 14, Vol. 1)

12
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those excerpts merely showed what NAI said, not that what NAI said was false.
None of the SEC’s 74 proposed statements of undisputed facts (Docket No. 222),
or its 69 summary judgment exhibits (Docket Nos. 222-2 through 222-71) showed
that NATI’s allegedly violative statement was false. The SEC produced no evidence
that Morton did not live trade its strategy since 2001 or that F2 did not base its
Allocator Index strategy or its Premium Index strategy on the Morton strategy.

(Exhibits 2 - 8, Vol. 1)

Likewise, the SEC did not produce any evidence that F2’s Allocator Index
strategy or its Premium Index strategy were back tested. Respondents produced
evidence that F2’s Index strategies were not back tested but rather, were derived
from Morton’s live traded strategy. (Exhibit 11, pp. 1 and 4, Vol. 1) NASDAQ
OMX, the internationally recognized leader as a calculator of index performance,
which calculated the hypothetical index performance of F2’s Allocator Index and
of its Premium Index going back to 2001,confirmed that those F2 indexes were
based on a wealth manager’s live traded strategy going back to 2001. (Exhibit 11,

p. 4, Vol. 1) (See also Exhibits 12, 13 and 14, Vol. 1)

Not only did the SEC fail to meet its burden to support its allegations that
the statement was false, but NAI produced evidence that its statement was true,
1.e., that its Vireo strategies were based on the F2 signals it received from F2

(Exhibits 22 and 23, Vol. 1) and that those F2 Index strategies were based on a

13
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wealth manager’s live traded strategy since 2001 (Exhibits 9, 10, 11 and 14, Vol.
1) and that therefore, F2’s index strategies were not back tested. (Exhibit 11, pp. 1

and 4, Vol. 1)

The SEC, when faced with the fact that it produced no evidence that the NAI
statement was false, resorted to the disingenuous argument that NAI had
“admitted”, in its unverified Answer to the SEC Complaint (Exhibit 24, Vol. 2),
that it did not know if its marketing statement was true or false, and that that
somehow made the statement false. However, that is not the law (Lululemon 14 F.
Supp.3d 553, 571 (S. D. N. Y. 2014)) and is not what NAI stated in its unverified

Answer. (Exhibit 24, Vol. 2)

Making a true statement, even without support (there was support), does not
make the true statement false, and is not a violation of the securities laws. In re
Lululemon 14 F. Supp.3d 553, 571 (S. D. N. Y. 2014); Janus Capital Group, Inc.

v. First Derivative Traders (2011) 564 U.S. 136, 146 — 148

Moreover, NAI produced evidence that it did have support for its statement.

(Exhibits 11, 12, 13 and 14, Vol. 1)

The district court’s decision, holding that NAI’s (and Mr. Navellier’s)
statement was false, was based solely on the SEC’s unsupported accusations, not

on evidence of falsity. Likewise, the district court’s improper resolution of

14
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disputed facts was procedurally improper (Anderson v. Liberty Lobby, Inc. (1986)
477 U.S. 242, 249) and therefore has no collateral estoppel effect. SEC v Resnick

604 F. Supp.2d 773, 779 (D. Md. 2009)

Mr. Navellier Did Not Market The Vireo Strategies

The SEC produced no evidence that Mr. Navellier disseminated the NAI
Vireo marketing materials or made any false statement. That is because there is no
such evidence, because he did not do so. (Exhibit 26, Vol. 2) To the contrary, the
evidence established that Mr. Navellier was opposed to NAI marketing its Vireo
strategies because, as defensive strategies, the Vireo strategies conflicted with the
NALI aggressive growth, core strategies that he had created, and which were the

basis for NAI’s brand as an aggressive growth manager. (Exhibit 27, Vol. 2)

The evidence also established that Mr. Navellier closed Vireo accounts
(Exhibit 28, Vol. 2) and was trying to stop NAI marketers from marketing Vireo
and instead, focus on selling his core, aggressive NAI strategies (Exhibit 29, Vol.
2), and that Mr. Navellier ordered NAI marketers and compliance officer, Arjen
Kuyper, to remove any reference to live traded, and instructed them to not

disseminate any non-NAI materials (Exhibit 30, Vol. 2).

The evidence further established that Mr. Navellier was frustrated with

NATI’s marketers selling the Vireo strategies instead of NAI’s core strategies that

15
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he had created, so he resorted to fabricating false accusations against Mr. Present
and F2, directed internally to NAI’s marketers in order to induce them to stop
selling the Vireo strategies (Exhibits 27, 28 and 29, Vol. 2) at a time when NAI
was increasing its Vireo assets under management by over One Billion dollars,

attributable to sales of the Vireo strategies (Exhibit 31, Vol. 2)

Not only was there no evidence of fraud, but it is undisputed that NAI
invested its Vireo clients’ monies according to the Vireo strategies’ investment
criteria as promised in its marketing material (Exhibit 10, Vol. 1) and that NAI
made over $211 Million in profits for its Vireo clients, after returning to them all
of the investment advisory fees they had paid to NAI for the excellent and highly
profitable Vireo investment advice it had provided to them. (Exhibit 31, Vol. 2)
Thus, NAI and Mr. Navellier obtained no “ill-gotten gains” from the supposedly
“false”” marketing statement, or from the fees and sale of NAI’s goodwill. Those
fees and goodwill were earned for excellent NAI services for years of NAI
building Vireo goodwill by providing those clients with $211 Million of profits.

(Exhibit 31, Vol. 2)

The SEC’s motion for summary judgment seeking these draconian penalties
should be denied. NAI’s registration should not be revoked, and Mr. Navellier
should not be barred from association, because their actions were not fraudulent.

They are not a threat to the investing public. It is highly unlikely that they would

16
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violate the law in the future, after the nightmare of the last ten years. The investing
public, including hundreds of their long-time clients, would be deprived of their
chosen investment advisers, who have earned over the years, several billion dollars
of profits for those clients and their other clients. NAI’s employees would lose
their long-time jobs, all before it was even finally determined that NAI or Mr.

Navellier even violated §206(1) or §206(2).

That irreparable tragedy should not occur in this proceeding. There is no
pressing urgency to putting Mr. Navellier and NAI out of business at this time
(NALI ceased its Vireo strategy 10 years ago), especially now, when they have
hundreds of clients who want to continue to use Respondents’ unique investment
advisory services. The better and fairer path, for everyone’s sake, is to stay this
proceeding (it had been stayed for 2 years) and let the First Circuit decide whether
NAI and Mr. Navellier even violated the law. If the First Circuit reverses, then
erroneous penalties here and irreparable harm to NAI’s clients and the investing
public will be avoided. If the First Circuit upholds the district court decision, then
the SEC can proceed here. Also, this body will have the benefit of knowing what
Respondents actually did or did not do, and can decide then what remedies are

appropriate in light of that knowledge.

17
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ARGUMENT

I. THERE ARE DISPUTED ISSUES OF MATERIAL FACT WHICH
PRECLUDE A GRANT OF SUMMARY JUDGMENT IN FAVOR OF THE
SEC HEREIN

A. THE SEC HAS PRODUCED NO EVIDENCE IN THE
DISTRICT COURT OR HEREIN THAT WOULD VALIDATE
TERMINATING SANCTIONS AGAINST NAI OR MR.
NAVELLIER

The SEC’s motion for summary judgment herein is based solely on its
assertion that - pursuant to §206(3)(e) and (f) [15 U. S. C. §80b-3(e), (f)], NAI’s
investment advisor registration can be revoked, and Mr. Navellier can be barred
from association, if each of them violated the securities laws, or have been

enjoined from violating the securities laws.

The SEC bases its motion for summary judgment herein on the district court
summary judgment holding that NAI and Mr. Navellier each violated §206(1) and
§206(2) by disseminating the allegedly false statement (‘live traded and not back
tested’) and that, based on that holding, the district court issued an injunction
enjoining both NAI and Mr. Navellier from violating §§206(1) and 206(2). The
SEC argues that, based on those district court holdings, both NAI and Mr.
Navellier are collaterally estopped from denying that each of them disseminated a

18
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false statement in violation of §206(1) and/or §206(2) and cannot “relitigate” those
issues in opposition to the SEC’s motion for summary judgment here, citing James
E. Franklin, Exchange Act Release No. 56649, 2007 WL 2974200 (Oct. 12, 2007)
(SEC Memo., p. 7) for its assertion. The SEC is wrong. In James E. Franklin, there
was no pending appeal subject to trial de novo review of the underlying judgment

that the SEC asserted was a collateral estoppel bar.

The SEC’s reliance on Jeffrey L. Gibson 2008 WL 294717 and Sherwin
Brown & Jamaica, Inc. 2011 WL 2433279, for the proposition that where the
respondent has been enjoined, the sole issue is what remedies are appropriate, is
misplaced. In both of those cases, there was no appeal with de novo review

pending, as there is here.

Likewise, the SEC’s reliance on John S. Brownson 2002 WL 1438186, for
the proposition that a summary disposition is appropriate in a follow on proceeding
where there has been a fraud finding in a prior litigation, is also misplaced, because
there was no pending appeal with de novo review from that ‘fraud’ judgment, in

the Brownson case, so it was a final order for collateral estoppel purposes.

19
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However, collateral estoppel does not apply in this proceeding for three (3)

reasons:

First, the district court’s summary judgment is presently on appeal in the
First Circuit Court of Appeal (Exhibit 33, Vol. 2). Because it was a summary
judgment, it is subject to trial de novo review by the Court of Appeal. Mulloy v.
Acushnet Company 460 F.3d 141, 145 (1% Cir. 2006) For purposes of collateral
estoppel, a decision which is subject to de novo review is not a “final” judgment
and cannot be applied as a collateral estoppel bar in a second litigation. Nixon v.
Richey 513 F.2d 420, 438, n. 75 (D. D. C. 1975); Montana v. United States 440
U.S. 153,164, n. 11; SEC v Resnick 604 F. Supp.2d 773, 779 (D. Md. 2009)
Therefore, the district court’s summary judgment is not “final”, and it cannot be

asserted as a collateral estoppel bar in this “follow on” litigation.

Because the district court’s injunction is not a “final” judgment, there is no

jurisdiction here under §§203(e), (f)

Second, collateral estoppel does not apply if substantial evidence does not
support the decision. United States v. Di Rico 78 F.3d 732, 735 (1* Cir. 1996);
Geffon v. Micron Corp. 249 F.3d 29, 35-36 (1% Cir. 2001); SEC v. Haligianis 470
F. Supp.2d 373, 382-383 (S.D.N.Y. 2007) [citing Vermont Teddy Bear Co. v. I-

800 Beargram Co. 373 F.3d 241, 242 (2" Cir. 2004) In the present case, as set

20
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forth in the Statement of Facts above, there was no substantial (or any) evidence
that the allegedly false statement was actually false. In fact, the evidence produced
by Respondents showed that it is a true statement. (Exhibits 11, 12, 13 and 14,

Vol. 2)

Since there was no substantial evidence for the finding that NAI or Mr.
Navellier violated §206(1) and/or §206(2) (Exhibits 2 - 8, Vol. 1; Exhibits 11-14,

Vo. 2), the district court holding is not a collateral estoppel bar.

1. The Statement Was Not Material

Also, in order to prove a §206(1) or §206(2) violation, the SEC must prove
that the allegedly false statement was “material”, i.e., that there must be a
“substantial likelihood that the statement would have been reviewed by the
reasonable investor as having altered the total mix of information made available”
in an investor’s decision to invest with NAI’s Vireo Allocator or Vireo Premium
strategy. SEC v. Lemelson 532 F. Supp.3d 30, 39 (D. Mass. 2021); Basic Inc. v.
Levinson 485 U.S. 224; ZPR Investment Management, Inc. v. SEC 861 F.3d 1239,
1251-1252 (11% Cir. 2017); Flannery v. SEC 810 F.3d 1, 5 and 10 (1 Cir. 2015)
NALI presented evidence in the district court from an investment advisor, Ken
Zanonni, who the SEC interviewed (Exhibit 34, Vol. 2), and who referred over
$100 Million of his clients’ monies to NAI for investment according to the NAI

Vireo strategies (Exhibit 31, Vol. 2). Mr. Zanonni stated that the ‘live traded, not

21

OS Received 03/16/2023



back tested’ marketing statement and hypothetical performance statements were
immaterial to him and his investor clients. What mattered to him and his clients
was NAI’s Vireo track record, i.e., how well NAI’s actual Vireo investment

strategy was actually performing.

NALI also presented testimony, and presents it here, from the SEC’s Rule
30(b)(6) witness, Robert Baker (the SEC investigator, and SEC attorney litigating
the district court case against NAI and Mr. Navellier) that studies show that 10-
year-old, hypothetical performance of a strategy is not material to an investor
(Exhibit 35, Vol. 2), especially where there was, as here (Exhibit 36, Vol. 2), a
current, actual performance record presented to the prospective investor. (/d.).
NATI’s Vireo Allocator and Vireo Premium marketing materials prominently
displayed NAI’s actual performance track record for its Vireo Allocator and Vireo
Premium clients’ accounts, from 2010, when it started investing clients’ monies
according to its Vireo strategies. (Exhibit 36, Vol. 2) Thus, any supposedly “false”
statement about the historical origins of the F2 Index strategies (Morton’s
performance track record was not mentioned in NAI’s Vireo marketing materials)
1s immaterial when taken in context, and in connection with NAI’s written
disclosures of its actual, current performance record for its Vireo strategies. NAI’s
own actual Vireo performance record was disclosed in the same marketing

brochures that contained the allegedly violative statement, thereby rendering the
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allegedly “false” statement not material and not a §206(1) or §206(2) violation.
ZPR Investment Management, Inc. v. SEC 861 F.3d 1239, 1251-1252 (11* Cir.

2017); Flannery v. SEC 810 F.3d 1, 5 and 10 (1* Cir. 2015)

The notion that an investor would care or make their decision to hire NAI to
manage their assets based on whether NAI’s Vireo Strategy was based on some
unidentified, other investment advisor’s 9-year-old, live traded strategy (where
there was no representation of how that unidentified investment advisor’s live
traded strategy had performed) (good or bad) is without merit. A reasonable jury

could easily find NAI’s ‘live traded, not back tested’ statement immaterial.

Thus, even if NAI’s statement was not true (it was true), it was immaterial.
No reasonable investor would care. What reasonable investors care about, when
they are considering hiring that adviser, is how the investment adviser’s strategy

has actually performed recently. (Exhibits 34 and 37, Vol. 2)

Since the SEC’s motion in the district court was a motion for summary
judgment which required the SEC to produce undisputed evidence as to each
element of its §206(1) and §206(2) claims, including undisputed evidence that the
allegedly false statement was material, and since there was substantial disputing

evidence presented by NAI that the statement was not material to investors, it was
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substantive and procedural error for the district court to grant summary judgment

as to the §206(1) and §206(2) issue. Therefore, collateral estoppel does not apply.

Likewise, as discussed infra, the issue of scienter was hotly disputed by
Respondents in the district court. It was procedural error for the district court to
decide factual disputes regarding scienter. Lemelson supra 552 F. Supp.3d at 42;

SEC v. Ficken supra 546 F.3d 45 at 57
B. THIS PROCEEDING IS UNCONSTITUTIONAL

1. This Administrative Proceeding Is Unconstitutional
This proceeding, wherein the SEC is investigator, prosecutor, and judge of

its own case, is unconstitutional. Cochran v. SEC 20 F.4% 194 (2021)

The United States Supreme Court has granted certiorari in Cochran. SEC v.
Cochran 142 S. Ct. 2707 (2022) Therefore, this proceeding should be stayed, at
least until the Supreme Court decides Cochran. Where, the Supreme Court is
deciding an issue central to a pending case, the lower court should stay its action,
pending a decision by the Supreme Court, so that the lower court can follow that
decision and apply the correct law. Marshel v. AFW Fabric Corp. 552 F.2d 471,
472 (2™ Cir. 1977); Bechtel Corp. v. Local 215 Laborer’s International Union of

North America, AFL-CIO 544 F.2d 1207, 1215 (3" Cir. 1976)
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C. THIS PROCEEDING SHOULD BE STAYED PENDING A
DECISION ON APPEAL BY THE FIRST CIRCUIT COURT OF
APPEALS

Where, as here, a district court decision has been appealed, and that decision
is asserted as a collateral estoppel bar in a second proceeding, the second
proceeding should be stayed until there is a decision on the merits in the appeal of
the first case (Restatement (Second) Judgments §13, comment c) if, as here, the
first case is subject to de novo review in the pending appeal. SEC v Resnick supra
604 F. Supp.2d 773, 778 (D. Md. 2009); Nixon v. Richey 513 F.2d 420, 438, n. 75
(D. D. C. 1975) A stay of the second action is preferable, in order to avoid an
endless round of appeals and duplication of effort, and possible inconsistent

judgments.

For example, if in this proceeding it is determined to grant summary
judgment by applying collateral estoppel of the district court decision but the First
Circuit reverses the district court’s decision that the statement was false, then the
decision in this proceeding would be invalid and would have to be appealed and
reversed because it would have been erroneously based on the district court’s
erroneous initial decision. It is better to stay this proceeding until the First Circuit

decides the pending appeal. Restatement (Second) Judgments §13, comment c.
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II. SUMMARY JUDGMENT IS IMPROPER HERE BECAUSE THE
BURDEN OF PROOF AND THE ISSUES HERE REGARDING THE SEC’S
MOTION TO DEREGISTER NAI AND FOR A LIFETIME BAR FROM
ASSOCIATION AGAINST LOUIS NAVELLLIER ARE DIFFERENT
FROM THE ISSUES IN THE DISTRICT COURT ACTION

Even if, arguendo, there is a jurisdictional basis for this “follow on”
proceeding, and if this proceeding is not stayed, summary judgment cannot be
granted because there was no determination in the district court as to whether
NATI’s registration as an investment advisor should be revoked, nor whether Mr.
Navellier should be barred from association, nor whether it is the public interest to
penalize either Respondent, or to what extent, if any. A full and fair evidentiary
hearing has to be held here to decide those issues, especially where the SEC is
seeking to put Mr. Navellier and NAI out of business. Each case must be decided
on its own particular facts (Arthur Lipper Corporation v. SEC 547 F.2d. 171, 184-
185 (2™ Cir. 1975)) keeping in mind that [the purpose of a sanction is to protect
investors, not to punish investment advisers] West v. SEC 641 Fed. Appx. 27, 30
(2" Cir. 2016); Blinder, Robinson & Co. v. SEC 837 F. 2d 1099, 1108 (D. C. Cir.
1988); Steadman v. SEC 603 F.2d 1126, 1138 (5™ Cir. 1979) [minimum

protections of due process require a hearing]
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A. THE SEC PRESENTS NO EVIDENCE TO SUPPORT AN
ASSOCIATION BAR FOR LIFE AGAINST MR. NAVELLIER
OR A REVOCATION OF REGISTRATION AGAINST NAI

The SEC argues that the Steadman factors apply so as to grant the draconian
penalties the SEC seeks. The SEC is wrong. An evidentiary hearing is required
where Mr. Navellier, NAI employees, and attorneys can testify as to their
knowledge, state of mind, and intent so a fully informed and fair determination as
to each of the Steadman factors can be made. In deciding if and what penalties to
impose, the determination must be based on the evidence presented here and the
individual circumstances of each case. Lipper supra at 184-185; Blinder, Robinson
& Co. v. SEC 837 F.2d 1099, 1108 (D. C. Cir. 1988) Those factors, consideration
of the Steadman factors, and the individual circumstances of this case, including
the limited sanctions previously agreed upon in the SEC’s settlement with
Respondents, militate against any of the sanctions against NAI or against Mr.

Navellier that the SEC seeks herein.

1. Mr. Navellier Does Not “Qualify” for An Association Bar and
NAI Does Not “Qualify” for Revocation of Registration

As set forth above, the district court summary judgment and injunction,
which enjoined NAI and Mr. Navellier from violating §206(1) and §206(2) going
forward, has been appealed and is subject to de novo review, so it is not a final
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order applicable as a collateral estoppel bar. /d. There was no evidence to support
the district court’s ‘fraud’ determination and the “materiality” and the scienter
elements necessary for a finding of a §206(1) or §206(2) violation were disputed,
rendering the summary judgment factually and procedurally invalid. A full and fair
evidentiary hearing and the evidence presented therein and here (Exhibits 1 - 42
and Declaration of Louis Navellier) show that there was no fraud, that the
statement was immaterial, and that neither Respondent intended to defraud

1nvestors.

2. Barring Mr. Navellier and Revoking NAI’s Registration Is Not In
the Public Interest

a. No Scienter

NAI and Mr. Navellier have a 35-year, unblemished record of providing
excellent and profitable investment advice to their clients. (See Declaration of
Louis Navellier, 92 filed herewith.) They have made more than a billion dollars of
profits for their clients over the years. (Id., §3) Unlike most fraud actions brought
by the SEC, NATI’s clients were not defrauded out of any money. To the contrary,

NAI made them over $211 Million in profits in this case.
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The SEC had never brought any enforcement action against NAI or Mr.
Navellier prior to this action®. (Id., §6) Nor has any client ever sued Mr. Navellier

or NAI alleging violations of the securities laws. (Id. 6)

The SEC argues that NAI and Mr. Navellier’ made the “false” statement and
continued to do so, even after they decided to sell off the Vireo business. (SB, p. 8)
Again, there was no fraud. The allegedly “false” statement was a true statement.
Therefore, neither Respondent had a duty to notify NAI’s clients that the statement

was true.

b. Not Material
Nor was the statement material. Neither NAI nor Mr. Navellier “knew” it

was false because it was not false. It was true. Mr. Navellier testified repeatedly

® The SEC did issue initial deficiency letters after routine inspections of NAI in 1999, 2003 and
2007 asserting that NAI’s performance disclosures did not fully comply with all suggested
requirements set forth in its Clover Capital no-action letter. Significantly, the SEC did not pursue
enforcement of those accusations. However, NAI denied those accusations and the SEC took no
enforcement action as to any of them. Critically, the accusations were never litigated by
enforcement, let alone proven. Also, those accusations were/are barred by the 5-year statute of
limitations in effect at the time. Gabelli v. SEC 568 U.S 442 (2013); Kokesh v. SEC 137 S. Ct.
1635 (2017) Those SEC non-judgment, ancient “prior bad act” accusations are not judgments or
decisions. They are unproven accusations which are irrelevant and highly prejudicial. They
should not be considered and must be excluded. Federal Evidence Code, Rule 403. The SEC did
not assert them as part of its Complaint in the district court.

7 Again, Mr. Navellier made no representations, about Vireo, to Vireo investors or potential
investors. (Exhibit 26, Vol. 1) The SEC continues to repeat that falsehood but presents and
presented no evidence that Mr. Navellier did so.
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that he had no proof the statement was false. (Exhibit 27, Vol. 2) Mr. Navellier’s
motivational harangues against F2 were made internally to NAI’s marketers in
order to coerce them and threaten them to focus their efforts on marketing NAI’s
core, aggressive strategies which he had created (Exhibit 29, Vol. 2) instead of the
F2 created Vireo defensive strategies which conflicted with NAI’s brand as an

aggressive growth investment advisor. (Exhibit 27, Vol. 1)

Whether the Vireo strategies were based on an F2 Index which, in turn, was
based on some other, undisclosed wealth manager’s 9-year-old strategy, was not
material and did not, as the SEC baselessly contends, put potential investors at
“greater risk” than they would experience using other investment strategies. In fact,
investing in the Vireo defensive strategies, which were highly diversified ETFs
which went to cash when the pertinent market sector was declining, was a strong
defensive hedge against the risk of loss. The Vireo strategies were invested
defensively, exactly as promised and they performed defensively, outperforming
their benchmarks (and losing less than their benchmarks in down markets).
(Exhibit 33, Vol. 2) The F2 Indexes went to cash prior to the 2008 stock market

crash and lost less than their benchmarks. (Id.)® It is also important to again note

8 Of course, there is always a risk of loss by investing in the stock markets, and that was clearly
disclosed in NAI’s marketing materials. (Exhibit 10, Vol. 1) However, the fact is that NAI’s true
but immaterial statement, together with all the other disclosures and information in NAI’s Vireo
marketing materials, did not increase the risk to investors. It was after the 2008 market crash.
Investors were looking to get back into the market because interest rate yields were near zero, so
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that NAI Vireo investors actually received back all of their principal investments
and the investment advisory fees they had paid to NAI AND received $211 Million

in net profits. (Exhibit 31, Vol. 2)

Since the SEC cannot show harm to the investing public, it is obsessed over
the fact that NAI sold its Vireo goodwill for $14 Million. The SEC tries to
fabricate some impropriety out of the sale, but there was no impropriety®. As
discussed above, NAI and Mr. Navellier did not decide to sell the Vireo goodwill
because they knew it was a “fraud” (it was not, and they did not believe it was) or
because they feared SEC liability (they did not). NAI sold Vireo because Vireo
conflicted with NAI’s brand and was overwhelming NAI’s brand as an aggressive
growth advisor. Mr. Navellier had begun exploring the possibility of a sale of
Vireo years before there was even a hint of an SEC investigation of F2. (Exhibit
39, Vol. 2) NAI and Mr. Navellier sold Vireo because the Vireo defensive strategy

conflicted with NAI core, aggressive strategy. (Exhibit 27, Vol. 1) Mr. Navellier

investors were looking for investments with moderate risk and at least potentially moderate
returns, which is what was provided. At a minimum, this ‘risk’ issue is a disputed issue of fact
that cannot be resolved by summary judgment. It must be resolved by way of an evidentiary
hearing, or by a jury after remand from the First Circuit.

* The SEC conceded, in its agreement to settle, that there was no violation and that no
disgorgement was appropriate as to NAI’s sale of its Vireo goodwill to F2. (Exhibits 17-21, Vol.
1) The NAI Vireo goodwill was earned and retained by NAI over years of excellent and
profitable investment advice to its Vireo clients. The goodwill belonged to NAI, not the clients.
F2, the buyer of the goodwill, was not defrauded by the supposedly “false” statement that NAI
made to investors. There was no §206(1) or §206(2) violation.
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made up his ‘sale because of threat of SEC enforcement’ statement to NAI’s
marketers to try to placate them about the loss of Vireo business, which was the
primary source of their commissions, and in order to retain them to market NAI’s

core strategies, after the Vireo sale. (Exhibit 40, Vol. 2; Navellier Declaration, §10)

3. Respondents’ Actions Were Not Repetitive and Egregious

Where, as here, there has been no proof that the statement NAI disseminated
was false, there is no fraud and no §206(1) or §206(2) violation. ZPR Investment
Management, Inc. v. SEC 861 F.3d 1239, 1251-1252 (11 Cir. 2017) The SEC’s
allegations of fraud are not proof of fraud. The SEC had to present undisputed
evidence that the statement was false, to obtain summary judgment and the
injunction. /n re Smith & Wesson Holding Corp. Securities Litigation 836 F.
Supp.2d 1, 8 [“Defendants argue more persuasively, that the statements are not
actionable because they are true.”]; Earnest Lawrence Group v. Marketing, Inc.
2005 WL 2811781 at *5 (S. D. Tex. 2006); In re Lululemon 14 F. Supp.3d 553
supra. It did not do so. The district court could not issue an injunction based on a

violation of §206(1) or §206(2) that never occurred.

The same is true as to Mr. Navellier. He never disseminated any false

statement. (Exhibit 26, Vol. 2)
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Therefore, there was no “repetitive” violation by either NAI or Mr. Navellier
because there was no fraud or negligence for either of them to repeat. It was not
egregious to disseminate a true statement, even multiple times. Not only was it not
egregious, but NAI did exactly what its marketing material promised its investors
and potential investors it would do, in terms of how it would apply its Vireo
strategies in investing their money. There was no assertion by the SEC that NAI
duped its clients about how it would invest their money. Nor was there any claim
that NAI did not invest money exactly as it said it would. Applying the Vireo
strategies, those NAI Vireo clients received $211 Million in profits. There was
nothing egregious about making $211 Million in profits for its clients by applying

exactly the strategy they signed up for.

Not surprisingly, no Vireo client ever complained, let alone sued, NAI or
Mr. Navellier for defrauding them or falsely inducing them to hire NAI to provide
them with Vireo investment advice. In this day and age of plaintiffs’ class action
attorneys bringing securities class action cases on the slightest justification, no

individual or class action client actions were filed against NAI or Mr. Navellier .

The Settlement
Indeed, the SEC itself does not really believe that NAI’s or Mr. Navellier’s
actions were egregious. The SEC agreed to, and did, settle with NAI for a total of

$714,160 and no deregistration or other sanctions against it. The SEC settled with
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Mr. Navellier for no payments and no sanctions, i.e., no bar from association, no
suspension, no sanctions whatsoever for the exact same alleged acts for which it
now seeks to bar him from association for life'’. The SEC had no qualms (nor
should it have) about NAI and Mr. Navellier continuing to be investment advisors,
and clearly knew that it was not in the public interest to bar them from the

securities industry.

4. The SEC’s Motion For These Terminating Sanctions Constitutes
Selective Enforcement

NATI’s allegedly violative statement was no different than the exact same
statement made and disseminated by other investment advisory firms (like Wells
Fargo Advisors, Beaumont, LPL Financial, United Capital Advisors, Congress,
Fulcrum). Mr. Navellier’s actions were no different than the exact same actions
taken by other “control” persons (like Patti Loepker, David Hallman, and Mr.

Haviland) who were making the same allegedly violative statement in marketing

10 The SEC now claims that it did not settle with NAI and Mr. Navellier, but that is not true. The
SEC did settle with NAI and Mr. Navellier for a total of &714,160 (consisting of $360,935 in
“disgorgement”, $53,225 in interest, and a $300,000 penalty) with ne admission of liability and
no charges of any violations by Mr. Navellier. (Exhibits 16-21, Vol. 1) Moreover, even if
arguendo there was no settlement, it is still undisputed that the SEC was offering to settle,
knowing of all the supposedly fraudulent actions by NAI and Mr. Navellier, for only a censure of
NALI and no sanctions against Mr. Navellier, and to allow NAI and Mr. Navellier to continue
working as investment advisors (Exhibit 21, Vol. 1) — not the deregistration and lifetime ban it
now claims is necessary to “protect the public interest”.
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materials they were disseminating about the origins and hypothetical performance
of the F2 Index strategies. (Docket No. 224, pp. 10 of 40 — 21 of 40; Docket No.
235, p. 5 of 34, fn. 3; Docket No. 235, pp. 7 of 34 - 13 of 34, all incorporated
herein by reference.) In fact, Wells Fargo Advisors disseminated NAI’s same
allegedly violative Vireo marketing materials to its clients. (Exhibit 41, Vol. 2)
The SEC did not bring any enforcement actions against those similarly situated
investment advisory firms and individuals!!' !2. They all continue in business as
investment advisors even though they made plenty of money promoting the F2
AlphaSector strategies. Lipper supra 547 F.2d 171 at 184. It is not in the public
interest to discriminatorily severely punish NAI and Mr. Navellier, while others
who did the same thing, go unpunished. That is not in the public interest. That is

punishment.

' The real reason the SEC brought the district court action and is seeking these sanctions is out
of malice and revenge because NAI and Mr. Navellier would not agree to adding new and
materially different terms to modify their existing settlement agreement.

12The SEC denied that it selectively enforced against NAI or Mr. Navellier and denied that it did
so out of malice but refused Respondents’ discovery requests to produce its files and to testify as
to its reasons for breaching the settlement agreement with Respondents, and for enforcing against
them but not enforcing against others similarly situated to NAI and/or Mr. Navellier, or for
enforcing more harshly against Respondents than against others similarly situated, against whom
it only sought relatively small monetary penalties. (Docket No. 222-4, pp. 1 of 112 — 112 of 112;
222-5,pp. 1 of 113 - 113 of 113)
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5. Respondents Did Not Act With Scienter

The SEC argues that NAI and Mr. Navellier acted with scienter, i.e., with an
intent to defraud Vireo investors. However, the SEC produced no evidence of
fraud, so there could be no scienter. Moreover, the evidence shows (and will show
at an evidentiary hearing) that Mr. Navellier did not intend to defraud investors. He
believed (Exhibit 27, Vol. 2) NASDAQ OMX’s independent written representation
(Exhibit 11, Vol. 1) In fact, the evidence showed that Mr. Navellier never
attempted to induce investors to hire NAI for its Vireo strategies and, in fact, was

attempting to discourage it. (Exhibits 26, 27, 28, 29 and 30, Vol. 2)

A rational jury would find it highly implausible that if Mr. Navellier and
NAI were really trying to fraudulently induce investors to hire NAI to manage
Vireo and were raising hundreds of millions of dollars doing so, Mr. Navellier and
NAI would take the above-described repeated actions to stop NAI’s marketers
from marketing Vireo. Nguyen v. Endologix, Inc. 2020 WL 3069776 at *8-9 (9™

Cir. June 10, 2020)

Also, Mr. Navellier did not market to Vireo investors and did not provide
investment advice to them, so his being the overall Chief Investment Officer at

NAI does not mean that he was responsible for the Vireo marketing or that he was
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acting with scienter as to Vireo strategies. SEC v. Slocum, Gordon & Co. 334

F.Supp.2d 144, 185 - 186 (D. R.1.2004)

6. Respondents Have Given Assurances That They Intend to Obey
the Securities Laws and Will Continue to Do So

As set forth above, neither Mr. Navellier or NAI violated §206(1) or
§206(2). They did not disseminate a materially false statement. Tragically, the
district court got it wrong when it held, without evidence, that they each did so.
That decision is being reviewed de novo on appeal. The fact that Respondents are
vigorously defending themselves against the SEC’s baseless accusations, where
the SEC is aggressively seeking to put them out of business and end, for life, Mr.
Navellier’s 35 year chosen profession, while seeking over $30 Million in
disgorgement, interest, and penalties for violations that NAI and LN did not
commit, does not mean that they have “failed to acknowledge their violations”.
They cannot be punished for refusing to “admit” to something they didn’t do. It
would be a gross violation of Respondents’ constitutional rights to due process and
access to the courts, to punish them or impose severe sanctions for justifiably
defending themselves and refusing to admit to violations they did not commit, and
which they are appealing. Steadman v. SEC 603 F.2d 1126, 1141 (5" Cir. 1979)

[process includes the right not to testify against oneself]
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Likewise, a person faced with the “death penalty” (as the bar from
association penalty is rightly called) for something he/she/it did not do, is not a

failing to give assurance that he/she/it will not violate the law in the future. Id.

The best evidence that NAI and Mr. Navellier will not violate the securities
laws in the future, is that they have been investment advisors for 35 years, they
have provided investment advisory services to thousands of clients without ever
defrauding any of them. They have never been sued by any of their investment
clients for breach of their fiduciary duties or for violation of the securities laws.
They have made more than a billion dollars of profits for their clients by providing
them with their investment advice. NAI stopped sublicensing investment services
from F2 ten years ago and, unlike any other F2 licensee, voluntarily stopped using
F2’s investment advice before the SEC even hinted at bringing enforcement action
against F2. Mr. Navellier and NAI have already suffered greatly from the SEC’s
meritless “enforcement.” NAI has lost nearly Two Billion Dollars in assets under
management as a result of the SEC’s enforcement. It is highly unlikely that that

they will violate the securities laws in the future.

Moreover, NAI and Mr. Navellier did give assurances of continued and
future compliance with the securities laws. Even after the SEC breached the
settlement agreement, NAI twice offered to hire an outside compliance officer to

monitor NAI’s investment advisory activities to assure the SEC of NAI’s
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commitment to compliance with the securities laws. (Exhibit 42, Vol. 2) but the

SEC rejected NAI’s offer.

Again, the SEC does not really believe that NAI or Mr. Navellier would
likely violate the law in the future, and made that clear by settling with no
admission of liability, no injunction against future securities law violations, and no
charges of any violations against Mr. Navellier, and agreeing to allow them to

continue their investment advisory business.

7. Opportunity To Violate In The Future

The fact that Respondents continue to operate their investment advisory
business, when it is clear that they did not violate §206(1) or §206(2), as the
district court erroneously held, does not mean that they will suddenly (for the first
time) violate the law in the future. The fact that they vigorously deny violating the
law in connection with Vireo does not mean that they are not aware of the law or
that they intend to violate the law going forward. They should not be forced to
cease providing excellent investment advice that is profitable to their current
clients and prospective investor clients looking for competent investment advisors.
NATI’s 25 employees and independent contractors should not lose their jobs
because of the SEC’s meritless prosecution of Respondents and an erroneous
district court decision that will likely be reversed on appeal. Each case must be

judged on its own circumstances.
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The SEC’s reliance on Karen Bruton and Hope Advisors, LLC 2019 WL
4693573, and Conrad P. Seghers 2007 WL2790633, for the proposition that fraud
should subject a respondent to the severest of sanctions (SB, p. 12) is misplaced. In
those cases, unlike here, there was a final decision (no pending de novo appeal of
the fraud decision) on the merits, finding fraud. That is not our case. The SEC
follow on proceeding here is premature and without merit. This proceeding should
be stayed until after the First Circuit Court of Appeal rules. Restatement (Second)

Judgments, §13, comment f.

It would be extremely unfair and would cause irreparable harm to NAI and
to Mr. Navellier if summary judgment were granted herein, imposing these
terminating penalties, based on a “fraud” decision that is subsequently reversed.
After NAI (and its employees) and Mr. Navellier are forced out business, it would
be too late to repair the destruction. It would be better to stay this proceeding, as
had been done for two and a half years (Exhibit 13, Vol. 1) so the First Circuit can

straighten out this tragically flawed case.

The SEC’s reliance on Jeffrey L. Gibson supra, John Francis D’Aquisto
1998 WL 34300389, James L. Franklin supra, Demitrios Julius Shiva 1997 WL
112328, for the proposition that collateral estoppel applies in all follow on cases, is
incorrect. In all of those cases, there had already been a final decision by way of a

consent decree, settlement, or no pending appeal.
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CONCLUSION

This proceeding should be stayed, pending the Supreme Court’s decision in

Cochran, and pending the First Circuit’s decision on appeal.

However, even if arguendo, the district court decision were a collateral
estoppel bar to the “fraud” issues, the SEC’s motion for summary judgment would
still have to be denied, based on Respondents’ disputing evidence already
presented, and evidence to be presented at a mandated, full, and fair evidentiary
hearing regarding whether any sanctions should be imposed, and if sanctions are to
be imposed, what sanctions to impose. Steadman v. SEC 450 U.S. 91, 93-94
(1981); Blinder, Robinson & Co. v. SEC 837 F. 2d 1099, 1108 (D. C. Cir. 1988) If
the Commission is allowed to proceed, those issues can only be decided by way of
a full and fair evidentiary hearing, with presentation of oral and documentary

evidence, and cross-examination of witnesses.

Respectfully submitted,

DATED: March 16, 2023 LAW OFFICES OF SAMUEL KORNHAUSER

By:/s/ Samuel Kornhauser
Samuel Kornhauser

Attorney for Respondents
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UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

INVESTMENT ADVISERS ACT OF 1940
Release No. 5520/ June 12, 2020

ADMINISTRATIVE PROCEEDING
File No. 3-19826

In the Matter of
LOUIS NAVELLIER and RESPONDENTS’ ADDITIONAL
NAVELLIER & ASSOCIATES, INC. STATEMENT OF FACTS
Respondents.
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STATEMENT OF FACTS

1.  NAlis an investment advisory firm that provides investment advice to clients,
most of whom are referred to NAI by other investment advisory firms or investment
professionals. (Docket No. 224-1, p. 113 of 309; Docket No. 224-1, pp. 29 of 309 -
111 of 309)

2. NALI has been providing investment advisory services to individuals, entities,
mutual funds, and retirement plans since 1987. (Docket No. 224-1, p. 113 of 309)
Its investment advisory services are based on proprietary investment strategies
developed by LN applying modern portfolio theory principles designed to
outperform the relevant market (“aggressive growth” strategies). (Docket No. 224-
1, pp. 114 of 309 - 116 of 309)

3. From 1987, NAI developed and applied a number of proprietary aggressive
growth strategies to manage its client accounts (NAI core strategies). Clients would
enter into investment advisory agreements with NAI whereby the client would select
a particular NAI core investment strategy, transfer his/her/its money to a custodian
account (usually at the client’s brokerage firm) and then, would send periodic
instructions to the client’s broker to buy or sell specified securities, (Docket No. 224-
1, pp. 114 of 309 - 116 of 309) in accordance with the NAI strategy for which the

client had contracted.

OS Received 03/16/2023



4. In August of 2009, about a year after the stock market crash, NAI’s then
director of marketing, Paula Boyd, was approached by F2 about a “defensive”
strategy for investing (Docket No. 224-1, pp. 173 of 309 and 174 of 309) whereby
F2 would statistically analyze the stock market, split it into companies in nine basic
sectors of the economy (such as financial stocks, health care stocks, tech stocks etc.)
(Docket No. 224-1, pp. 124 of 309 and 131 of 309), recommend investment in an
exchange traded fund (“ETF”) that held stocks in that particular sector, create a
model “sector rotation” investment strategy for investing in those ETFs (Docket No.
224-1, pp. 164 of 309 and 165 of 309), which proprietary strategy F2 licensed to
various investment advisory firms and individuals, e.g., NAI (Docket No. 224-1, pp.
147 of 309 and 148 of 309), and Beaumont (Docket No. 224-1, pp. 160 of 309 and
161 of 309)

5. An “ETF” is a fund made up of securities in a particular sector of the economy.
Unlike a mutual fund, ETF shares trade during the day on an exchange like a single
stock.

6. The investment advisory firms entered into model management agreements
with F2 whereby the investment advisory firm would license the AlphaSector
Allocator or AlphaSector Premium strategy from F2 and F2 would send the firm
periodic investment signals. (Docket No. 224-1, p. 186 of 309) Using the

AlphaSector strategy, F2 then sends signals to investment advisory firms, like NAI,
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indicating which sector ETFs to purchase, which to sell, which to hold and which to
cash out and hold as cash (treasuries). (Docket No. 224-1, pp. 124 of 309 - 145 of
309) F2 sent its AlphaSector Allocator strategy signals on a monthly basis. (Docket
No. 224-1, pp. 164 of 309, 165 of 309 and 167 of 309)

7. F2 sent AlphaSector Premium strategy signals to its licensees on a weekly
basis. (Docket No. 224-1, p. 186 of 309)

8. F2 represented to Paula Boyd of NAI and to Peter Knapp, NAI’s general
counsel and chief compliance officer of NAI, that the AlphaSector ETF sector
rotation strategy was based on an investment strategy that had originally been
developed by an East Coast wealth management firm that used its strategy to manage
the assets of a group of its high-net-worth clients. (Docket No. 224-1, p. 145 of 309;
(Docket No. 224-1, p. 186 of 309)

9. F2 would not disclose the name of the wealth management firm because its
confidentiality agreement prevented disclosure. (Docket No. 224-1, pp 186 of 309)

The wealth management firm did not want to get into the investment advisory
business (as opposed to remaining as a wealth manager) and therefore, was willing
to and had agreed to license its ETF sector rotation strategy to F2 on a confidential
basis by providing F2 with periodic investment signals, which signals F2 could then

sub-license to various investment advisory firms which those firms could use as a
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defensive strategy for clients that were looking for defensive investment strategies.
(Docket No. 224-1, p. 186 of 309)

10. Defensive investment strategies are strategies that will probably not beat the
market by much but are designed to not risk losing as much. (Docket No. 224-1, p.
127 of 309)

11. The F2 AlphaSector Allocator and AlphaSector Premium strategies proposed
to (and did) achieve this defensive investment performance by investing only in
ETFs in the nine (9) sectors of the economy. The ETF for each given sector of the
economy was itself spread (invested) in a number of stocks in its particular sector of
the economy (such as financial companies or tech companies, etc.) (Docket No. 224-
1, p. 131 0of 309)

12. In addition to signaling investments in only ETFs (as opposed to individual
stocks), the AlphaSector strategies were disciplined so that if the analytical analysis
showed that one or more of the nine market sectors was declining, that sector or
sectors would be sold and go to cash. If four or more sectors indicated sell, then the
entire strategy (all nine sectors) would be sold and go to cash or cash equivalents
(“BIL” treasury ETFs) and would remain in cash until the analytics indicated an
upturn in four or more sectors, at which time the strategy would generate buy signals
for some or all of the sectors that had gone to cash. (Docket No. 224-1, p. 119 of

309; Docket No. 224-1, p. 131 of 309)
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13. In this “go to cash” component, the AlphaSector strategies were designed to
minimize or avoid significant stock market downturns and avoid or reduce losses.
(1d.)
14. F2’s affiliated company, Active Index Solutions, LLC (“AIS”), established
indexes to track the hypothetical , historical performance records for its F2
AlphaSector Allocator index and AlphaSector Premium index strategies. (Docket
No. 224-1, pp. 145 of 309)
14a. Performance records for the F2 AlphaSector Allocator and for the AlphaSector
Premium strategies were calculated by NASDAQ OMX tracking each of those
index’s performance since April 2001. (Docket No. 224-1, pp. 148 of 309 - 149 of
309, 93; Docket No. 224-1, p. 145 of 309; Docket No. 224-1, pp. 199 of 309 - 202
of 309; Docket No. 224-1, pp. 191 of 309)

NASDAQ OMX is considered the pre-eminent index performance calculating
firm in the United States if not the world. (Docket No. 224-1, pp. 304 of 309 - 306
of 309 and Docket No. 224-1, pp. 308 of 309 - 309 of 309) It is considered the
reliable “gold standard” for index performance calculations. (Docket No. 224-1, pp.
304 of 309 - 306 of 309)
15. An Index is an imaginary (hypothetical) collection of selected securities that
follows the hypothetical performance of those securities over time to calculate how

that collection of securities would have performed if said collection of securities had
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actually been bought and sold according to the strategy. An index’s performance
track record is purely hypothetical because no real securities are bought, sold, or
held. Index performance is a calculation of how that hypothetical collection of
securities would have performed (increased or decreased over time) if someone had
actually invested those securities over that period of time. (Docket No. 224-1, pp.
200 of 309 - 202 of 309; (Docket No. 224-3, p. 250 of 269)

16. The Dow Jones is an index. It imagines investments in 500 specific stocks and
measures how those 500 stocks collectively would have performed each day if
someone had actually invested in all of those 500 stocks that day.

20. Paula Boyd was intrigued by the AlphaSector strategies and recommended
them (Docket No. 224-1, p. 174 of 309) to NAI’s chief compliance officer and in-
house, general counsel, Peter Knapp.

21.  In October of 2009, Mr. Knapp travelled to Boston to do due diligence for
NALI on the F2 AlphaSector Allocator strategy. (Docket No. 224-1, p. 174 of 309)
He met with Howard Present, the founder of F2. He met with F2’s principal
investment advisor analyst, and independent members of F2’s Index Committee,
including, Arthur Laffer and Ron Santangelo, a well-known and highly respected
chief compliance officer for Merrill Lynch. (Docket No. 224-1, p. 187 of 309)

22.  Mr. Knapp discussed and received written information regarding the F2 index

strategy, the history of the strategies, its index and historical index performance
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record, correspondence from Robert Hughes of NASDAQ OMX confirming the
historical index performance of the strategy, correspondence with David Martin,
Chief Compliance Officer at Virtus, a large mutual fund company with over five (5)
billion dollars invested in the F2 Index AlphaSector Allocator strategy, which was
being sub-advised by F2. (Docket No. 224-1, pp 187 of 309)

23.  Mr. Knapp asked for the unnamed Wealth Manager’s trade confirmations or
statements to substantiate the Index performance but was told that the information
was highly confidential, that the wealth management firm that developed the strategy
and licensed it to F2 had not provided and would not provide the statements for fear
that the strategy would be appropriated (which fear F2 also had if it disclosed it to
NAI). (Docket No. 224-1, pp 186 of 309)

24.  Shortly thereafter, Howard Present did send a spread sheet of the hypothetical
trades for the F2 AlphaSector Allocator index going back to April 2001. (Docket
No. 224-2, pp. 3 0f 290 - 290 of 290)

25. NAl then had its own analysts test the spreadsheet. They corroborated that the
spreadsheet for the F2 index performance calculation going back to 2001 was
correct. (Docket No. 224-1, pp 189 of 309)

26. In October of 2009, Peter Knapp prepared an Executive Summary package
consisting of a summary of his due diligence, the Robert Hughes NASDAQ OMX

letter, Virtus general counsel correspondence and the F2 index performance
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spreadsheet. (Docket No. 224-2, pp. 3 of 290; Docket No. 224-1, pp 186 of 309 -
202 of 309)

27.  Mr. Knapp and NATI’s President, Arjen Kuyper, and Paula Boyd all met with
LN and recommended to him that NAI enter into a model management agreement
with F2 to license (obtain) the periodic F2 AlphaSector Allocator (and later
AlphaSector Premium) signals from F2 in order to create a Vireo AlphaSector
investment strategy. (Docket No. 224-3, p. 3 0of 269)

28. LN was reluctant to have NAI create a defensive ETF strategy because he was
concerned that it would confuse and dilute NAI’s brand as a well-known aggressive
growth firm built on LN’s aggressive growth investment strategies which were
designed to significantly outperform the market. (Docket No. 224-1, p. 175 of 309;
Docket No. 224-3, pp. 5 of 269 - 6 of 269; Docket No. 224-3, pp. 9 of 269 - 10 of
269, lines 15 - 19)

29a. The Vireo AlphaSector strategies, reviewed and approved by Wells Fargo
Advisors (“WFA”) and other investment advisory firms, marketed Vireo to their
investor clients. (Docket No. 224-1, pp. 176 of 309 and 177 of 309)

30. However, based on the due diligence done, NAI’s marketers’ strong desire for
defensive products and market appetite for a defensive product to “compliment”
NAI’s aggressive growth strategies, LN agreed to NAI licensing the F2 Index

strategies from F2, and providing and managing assets based on those signals, on
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condition that those NAI AlphaSector strategies be done under a “Vireo” brand
without the Navellier name in the title of the Vireo strategies, so that investors did
not confuse the Vireo defensive strategies with the core Navellier aggressive growth
strategies. (Docket No. 224-3, pp. 5 of 269 - 6 of 269, lines 11 and 12) Likewise,
Mr. Navellier insisted he would not be the investment adviser or portfolio manager
for any of the Vireo strategies. (Docket No. 224-1, p. 181 of 309; Docket No. 236-
7, pp. 157 of 465 - 158 of 465 at p. 19:23-25 and p. 20:1-10) He was the chief
investment adviser only for the core aggressive growth NAI strategy that he had
created. (Docket No. 236-7, pp. 372 of 465 - 373 of 465; Docket No. 224-3, pp. 142
of 269 and 148 of 269, lines 1-7) He also refused to market the Vireo strategies and
never did so. (Docket No. 236-7, pp. 157 of 465 and 158 of 465, lines 23-25; Docket
No. 236-8, pp. 231 of 249 — 232 of 249, lines 12 - 18)

31. LN was, is and always had been a hands-off manager, owner, and employer,
who preferred/prefers to hire people he trusts and believed to be competent to do
their jobs and run the day-to-day operations of the company, while he focused on
developing, refining, and setting overall strategic policy and vision for NAI.
(Docket No. 224-1, p. 181 of 309 at 92nd) He focused on writing newsletters and
white papers, overseeing investment advice for NAI’s core strategies, giving
seminars on his insights and outlook on the markets in general and building the good

will of NAL
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3la. NAI created its own Vireo marketing material. NAI policy was that Vireo
marketing material was only allowed to be distributed after Knapp and NAI’s
compliance team and Kuyper reviewed and approved said material. (Docket No.
224-1, p. 178 of 309 at 95th)

31b. Peter Knapp and Arjen Kuyper were responsible for presentation of historical
performance of the Index. (Docket No. 224-1, p. 180 of 309 at §2nd)

31c. Howard Present said that he could not provide statements from the originator
(Morton) because it was a small firm that would not share information. (Docket No.
224-1, p. 180 of 309 at Y4th)

31d. Louis Navellier and other NAI portfolio managers did not provide investment
advice for the Vireo strategies. Mr. Navellier was not involved because he did not
like using other (non-NAI) peoples’ research. (Docket No. 224-1, p. 181 of 309 at
2nd)

3le. NAI was getting lots of calls about Vireo but not about its performance.
(Docket No. 224-1, pp. 181 of 309 at 5" - 182 of 309 at §1° and §2nd)

32.  As part of the standard model management agreement with F2, F2 insisted on
reviewing any Navellier marketing material. (Docket No. 224-1, pp. 147 of 149 and

149 of 309 at 9§ Pre-approval of Marketing Materials)

33. F2 also provided its own marketing material and information to NAI. (Docket

No. 224-3, pp. 13 0f 269 - 34 of 269)
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34. F2 also provided its own marketing material and information to F2’s other
licensees. (Docket No. 224-3, pp. 36 of 269 - 57 of 269; 59 of 269 - 71 of 269; 73
0f 269 - 107 of 269 and 109 of 269 - 140 of 269 )

35. The F2 marketing material contained the F2 hypothetical historical
AlphaSector index performance history going back to April 2001. (Docket No. 224-
3, p. 44 0f 269)

37. The 2001 to 2008 F2 AlphaSector Allocator Index and NAI Vireo
AlphaSector Premium Index performance graphs that were contained in NAI’s
AlphaSector Allocator and Vireo Premium brochures (that the SEC claims were
misleading) are the clearly labeled performance records of the F2 AlphaSector
Allocator Index (Docket No. 224-3, pp. 152 of 269) and of the F2 AlphaSector
Premium Index, (Docket No. 224-3, pp. 159 of 269)

37a. The source of F2’s historical, hypothetical index performance was NASDAQ
OMX’s index performance calculations. NASDAQ OMX stated “NASDAQ
calculated historical values of the Index back to the inception date . . . This data was
indicated to represent live, historical investment decisions. . . . The historical track
record went back to the inception date of April 1,2001.” (Docket No. 224-1, p. 201
of 309) F-Squared approached our firm . . . and we began the process of converting
their existing live investment strategy to a . . . public index.” (/d., p. 200) (Docket

No. 224-1, p. 200 of 309) “This engine has been developed over a period of time
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dating back to 2001 and has had Private Wealth client assets managed based on its
output over that entire time period.” /d., p. 202 (Docket No. 224-1, pp. 202 of 309)
37b)  Index performance is the performance track record of how the hypothetical
collection of stocks would have performed if stocks had actually been bought, sold
or held according to the Index’s strategy. In contrast, an actual or “composite”
performance track record measures how clients’ accounts, actually investing their
money according to a strategy, actually performed.

38.  The 2001 to 2008 F2 AlphaSector Allocator and F2 AlphaSector Premium
performance records, contained in NAI’s brochures and disseminated by NAI to
other investment advisors and brokerage professionals, clearly indicate the
hypothetical performance of the F2 AlphaSector Allocator Index (Docket No. 224-
3, p. 152 0of 269) and of the F2 AlphaSector Premium Index. (Docket No. 224-3, p.
159 of 269) They are not (as the SEC tries to assert) the performance records of
NATI’s actual management of its Vireo AlphaSector Allocator or Vireo AlphaSector
Premium actual investment strategies. NAI set forth clearly, in its brochures, how
its actual management of its clients’ accounts (invested according to NAI’s Vireo
AlphaSector Allocator strategy) performed, and how its Vireo AlphaSector Premium
clients’ accounts (composites”) performed from 2010 forward, when NAI managed
their monies. (Docket No. 236, pp. 1 of 137, 3 of 137 and 4 of 137; Docket No. 236-

8, pp. 75 of 249 - 107 of 249; Docket No. 236-8, pp. 109 of 249 - 156 of 249) The
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F2 Index performance records are not the performance track records of those
strategies with real money invested and managed by NAI according to those
strategies. (Docket No. 224-3, pp. 166 of 269 and 167 of 269; Docket No. 224-3,
pp. 169 of 269 and 170 of 269)

39. The disclosures, which were part of the brochures that contained those F2
index performance records from 2001-2008, make clear that the F2 Index
performance shown is the hypothetical performance, from 2001-2008, of how the
ETFs in the F2 AlphaSector index strategy would hypothetically have performed
(before reductions for trading costs and fees) applying the AlphaSector strategy if
someone had actually invested in those ETFs during the entire 2001-2008 period.
(Docket No. 224-3, pp. 152 of 269 - 157 of 269; Docket No. 224-3, pp. 159 of 269
- 164 of 269)

42.  The SEC itself has issued two “No Action Letters'” (Docket No. 227, pp. 1 of
30 and 7 of 30, 942), the Clover Letter and the LDS Letter indicating it would take

no enforcement action (i.e., that it is not a violation of Section 206 of the Investment

' An SEC “No Action Letter” is an SEC written response to an inquiry from a person or entity
subject to SEC regulation and enforcement seeking guidance from the SEC as to whether it (the
SEC) would take enforcement action, i.e., consider the proposed action a violation of the securities
laws if the questioner took the proposed actions.

The SEC’s published response that it would not consider the proposed action (or action as modified
according to SEC suggestions) a violation and would not bring enforcement proceedings, is
guidance to others that the SEC will not seek enforcement for such actions, i.e., that such actions
are not securities law violations.
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Advisors Act) for an investment adviser to advertise its hypothetical historical
performance for a strategy, before actual (“live”) money was managed according to
that strategy, if it is clearly disclosed that the performance is hypothetical and is not
an indication of how an investment of real money according to that strategy
performed.

43. In both of those No Action Letters, the SEC indicated that it would not
consider advertising of hypothetical or “back tested”, historical performance for an
investment strategy to be a securities law violation so long as certain disclosures
were made in the advertisement indicating that the performance was hypothetical
performance.

43a.  Hypothetical performance of an existing strategy is not “back testing”, i.e.,
creating a strategy for an index based on an existing strategy is not back testing.
(Docket No. 224-1, pp. 201 of 309 and 202 of 309; Docket No. 224-1, p. 190 of 309)
45.  The Navellier broker brochures for its Vireo AlphaSector Allocator and Vireo
AlphaSector Premium strategies were not, as the SEC claims, “advertisements”. The
Navellier brochures for its Vireo AlphaSector Allocator and Vireo AlphaSector
Premium strategies were clearly marked for one-on-one presentations to other

sophisticated, registered investment advisors or financial advisors. (Docket No. 224-

2 The SEC considers “back tested” to mean hypothetical or model performance.

OS Received 03/16/2023



3,p. 176 0f 269 - 269 of 269; Docket No. 224-4, p. 3 of 583 - 60 of 583; Docket No.
236-7, pp. 15 0of 465 - 20 of 465; Docket No. 236-7, pp. 22 of 465 - 27 of 465)

47.  The Navellier broker brochures for its Vireo AlphaSector Allocator and Vireo
AlphaSector Premium strategies were not distributed to or authorized to be
distributed to investors or potential investors in the Vireo AlphaSector strategies.
(Docket No. 224-3, p. 172 of 269 then pp. 152 of 269 - 157 of 269; Docket No. 224-
3, p. 174 of 269 then pp. 159 of 269 - 164 of 269); Docket No. 224-3, p. 176 of 269
- 269 of 269; Docket No. 224-4, p. 3 of 583 - 60 of 583; Docket No. 236-7, pp. 15
of 465 - 20 of 465; Docket No. 236-7, pp. 22 of 465 - 27 of 465; Docket No. 224-4,
p. 66 of 583 — 70 of 583)

49. NAI made its AlphaSector investment advisory services known to other,
selected investment advisors or stockbrokers. Those selected investment advisers or
financial advisers who were interested in having their money managed according to
the Vireo AlphaSector Allocator strategy or the Vireo AlphaSector Premium
strategy would enter into “dual contracts” or “wrap fee” contracts with their own
investment adviser or broker and NAI, for NAI (not Mr. Navellier) to invest their
money according to the Vireo AlphaSector strategy the investor had selected.

50.  Under a “dual contract”, the referring investment advisor (for example, Wells
Fargo Advisors) (“WFA”) and NAI each entered into an investment advisory

agreement with the client for the administration/oversight of the client’s account by
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the investment advisory firm (for example WFA) and for the investment
management of the client’s account by NAI and the client paying the referring
advisor and NAI separately.

51.  Under a “wrap fee” contract, the referring advisor and the client entered into
a contract and the client paid the referring advisor a single fee (wrap fee) which
included NATI’s advisory fee, which advisory fee the referring advisor then paid to
NAL

52. WFA marketed the Vireo AlphaSector Allocator and the Vireo AlphaSector
Premium strategies to its clients and referred at least 4,000 of its clients to NAI for
its Vireo AlphaSector Allocator and Vireo AlphaSector Premium strategies,
pursuant to wrap or dual contracts. (Docket No. 224-1, pp. 204 of 309 - 293 of 309)
53. RBC marketed these NAI Vireo strategies to its clients and referred at least
100 of them, with assets of over $100 Million, pursuant to dual contracts, for co-
management to NAIL. (Docket No. 224-1, pp. 204 of 309 - 293 of 309)

54. LPL marketed these strategies and referred its clients, pursuant to dual
contracts, for co-management to NAI. (Docket No. 224-1, pp. 204 of 309 - 293 of
309)

55. Compass marketed these strategies and referred its clients to NAI under dual

contracts. (Docket No. 224-1, pp. 204 of 309 - 293 of 309)
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56. Congress marketed these strategies to its clients and referred them to NAI
pursuant to dual contracts. (Docket No. 224-1, pp. 204 of 309 - 293 of 309)

58. LN is an investment adviser but was not an investment adviser to any of the
Vireo AlphaSector Allocator or Vireo AlphaSector Premium clients who the SEC
claims were the “victims” of each of NAI’s and Mr. Navellier’s alleged
misrepresentations.

59. LN did not market or advertise the AlphaSector Allocator or AlphaSector
Premium strategies. (Docket No. 224-4, pp. 79 of 583)

65. LN did not manage or provide investment advice applying those Vireo
strategies to any persons or entities. (Docket No. 224-4, pp. 83 of 583 — 85 of 583;
Docket No. 224-4, pp. 87 of 583 and 88 of 583)

66. Between August 11, 2011 and June of 2012, NAI presented to professional
investment advisers, broker brochures for Vireo AlphaSector Allocator (Docket No.
224-3, pp. 152 0f 269 — 157 of 269; Docket No. 224-3, pp. 176 of 269 - 181 of 269;
Docket No. 224-3, pp. 192 of 269 — 233 0of 269; Docket No. 224-3, pp. 244 of 269
— 251 of 269) and for Vireo AlphaSector Premium (Docket No. 224-3, pp. 159 of
269 - 164 of 269; Docket No. 224-3, pp. 183 0of 269 — 190 of 269; Docket No. 224-

3, pp. 235 0of 269 - 242 of 269; Docket No. 224-3, pp. 253 of 269 - 260 of 269)
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68. Those brochures contained an F2 AlphaSector Allocator index performance
record from April 2001-2008. (Docket No. 224-3, pp. 152 of 269 — 157 of 269;
Docket No. 224-3, pp. 176 of 269 - 181 of 269; Docket No. 224-3, pp. 192 of 269
— 233 of 269; Docket No. 224-3, pp. 244 of 269 — 251 of 269) and for Vireo
AlphaSector Premium (Docket No. 224-3, pp. 159 of 269 - 164 of 269; Docket No.
224-3, pp. 183 0of 269 — 190 of 269; Docket No. 224-3, pp. 235 of 269 - 242 of 269;
Docket No. 224-3, pp. 253 of 269 - 260 of 269)

69. Those brochures clearly indicated that the 2001-2008 index performance
record contained therein was how the hypothetical performance of the F2
AlphaSector index for each of those strategies would have hypothetically performed
during the period 2001-2008, /d.
69a. Each of those NAI Vireo brochures also contained NAI’s actual performance
record for the NAI Vireo strategy in which it invested its clients” money for that
Vireo strategy beginning in 2010 when NALI started investing for that strategy.

71.  The NAI broker brochures also clearly indicated that the source of the 2001-
2008 index performance records was Morningstar or NASDAQ OMX, a source that
NAlI believed to be credible. (Docket No. 224-3, pp. 152 0f 269 — 157 0of 269; Docket
No. 224-3, pp. 159 of 269 - 164 of 269; Docket No. 224-3, pp. 176 of 269 - 181 of

269; Docket No. 224-3, pp. 183 0f 269 — 190 of 269; Docket No. 224-3, pp. 192 of
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269 — 233 0of 269; Docket No. 224-3, pp. 235 of 269 - 242 of 269; Docket No. 224-
3, pp. 244 of 269 — 251 of 269; Docket No. 224-3, pp. 253 of 269 - 260 of 269)

72.  F2 provided the 2001-2008 F2 AlphaSector index performance records to
NAIL (224-3, pp. 13 of 269 - 34 of 269) Docket Those F2 AlphaSector Index
performance records had been calculated by NASDAQ OMX.

73.  F2 provided those 2001-2008 index performance records to numerous other
investment advisory firms to whom it licensed these strategies. (224-3, pp. 36 of 269
- 57 of 269; 224-3, pp. 59 of 269 - 71 of 269; 224-3, pp. 73 of 269 — 107 of 269;
224-3, pp. 109 of 269 - 140 of 269)

74. Howard Present and F2 officers repeatedly told NAI that those 2001-2008 F2
index performance records were correct. (224-4, pp. 90 of 583; 236-7, pp. 29 of 465
- 35 0f 465)

75. Those NAI brochures all also contained the clearly shown, GIPS-verified,
actual performance achieved by NAI for its investment management of the Vireo
AlphaSector Allocator strategy. (224-3, pp. 166 of 269 - 167 of 269; Docket No.
224-3, pp. 152 0f 269 — 157 of 269; Docket No. 224-3, pp. 176 of 269 - 181 of 269;
Docket No. 224-3, pp. 192 of 269 — 233 of 269; Docket No. 224-3, pp. 244 of 269 —
251 of 269)

76. Those NAI brochures all contained the clearly shown, GIPS-verified, actual

performance achieved by NAI for its investment management of the GIPS-verified,
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actual performance for actual management of the AlphaSector Premium strategy.
(Docket No. 224-3, pp. 169 of 269 - 170 of 269; Docket No. 224-3, pp. 159 of 269
- 164 0f 269; Docket No. 224-3, pp. 183 0f 269 — 190 of 269; Docket No. 224-3, pp.
235 of 269 - 242 of 269; Docket No. 224-3, pp. 253 of 269 - 260 of 269)

Similarly Situated
78.  NAI’s 2010 through July 2011 AlphaSector Allocator and AlphaSector

Premium broker brochures contain the following language:

Navellier Vireo AlphaSector Allocator Premium
is a new strategy that attempts to track an index
known as the AlphaSector Allocator Premium
Index...

The “US equity sleeve” referenced in the
materials refers to the AlphaSector Premium
Index, with the strategy that the AlphaSector
Premium Index is based on having an inception
date of April 1, 2001. The process of converting
the active strategy to an index implies that the
returns presented, while not back tested, reflect
theoretical performance an investor would have
obtained had it invested in the manner shown and
does not represent returns that an investor may
have actually attained, as an investor cannot
invest directly into an index. (Emphasis added)

(Docket No. 222-32, page 6 of 9)

78a.  That statement was a direct quote from the NASDAQ OMX letter. That was

based on the NASDAQ OMX letter.
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79. The same statement or one with essentially identical language in marketing
material was presented to clients and potential clients by WFA (Docket No. 224-6,
p. 322 of 428), and by Beaumont. (Docket No. 224-6, pp. 363 of 428 and 348 of
428) The SEC brought the subject District Court action against NAI and Mr.
Navellier (Docket No. 1) and moved for partial summary judgment (Docket No. 220)
claiming that that statement was false. (Docket No. 221, Section II. A., pp. 5 of 21
and 6 of 21)

80. The SEC produced no evidence whatsoever that that statement was false.
(Docket No. 224, p. 17, fn.14), (Docket No. 224-4, pp. 509 of 583 - 510 of 583)
(Docket No. 224-6, p. 206 of 428 - 220 of 428)) (Docket No. 224-4, pp. 516 of 583
- 533 of 583)

81.  The SEC brought no enforcement action against WFA (Docket No. 224-4, pp.
551 of 583 — 556 of 583), or Beaumont (Docket No. 224-4, p. 555 of 583, lines 18-
21) or NASDAQ OMX (Docket No. 224-4, pp. 283 of 583, line 16 - 284 of 583, line
18), or United Capital Financial Advisers (Docket No. 224, p. 17), or Ron
Santangelo (Docket No. 236-7, p. 56 of 465 - 72 of 465), or Juan Vargas (Docket
No. 236-7, p. 68 0f 465 - 72 0f 465), or Rick Tomney (Docket No. 224, p. 17; Docket
No. 236-7, p. 95 of 465 - 111 of 465), or Cory Hoffstein, or Thomas Rosedale, or

Newfound. (Docket No. 224, p. 18)
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88  NAI did as much, or substantially more due diligence on F2 and its 2001-2008
index performance record, including receiving and relying on Robert Hughes’
NASDAQ OMX confirmation of the validity of the F2 index performance from
2001-2008 (Docket No. 224-1, pp. 299 of 309 - 302 of 3098) as the other advisors
and financial advisor entities that marketed that same index performance to their
clients.

89.  Mr. Haviland of Beaumont Financial Partners admitted that its due diligence
consisted of reliance on Howard Present’s representations and the NASDAQ OMX
letter. (Docket No. 224-4, pp. 94 of 583 - 110 of 583)

90. Just like NAI, Mr. Haviland asked for but was not given trade confirmations
or statements to support the 2001-2008 index? performance. (Docket No. 224-4, pp.
112 of 583 - 118 of 583)

91. There are no confirmations or statements for indexes because indexes do not
actually make trades.

92. David Hallman of United Capital Advisers, which marketed these

AlphaSector strategies to its bank customers, admitted that he repeatedly asked for
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but was not given confirmations of the trades (Docket No. 224-4, pp. 120 of 583 -

138 of 583)

93.  United Capital Advisers still had its investment advisory clients invest in these
strategies. (Docket No. 224-4, pp. 140 of 583 - 1580 of 583)

94. Patti Loepker oversaw investment adviser marketing for Wells Fargo
Advisors which raised over $1.3 Billion just for investment in these Vireo strategies
(Docket No. 224-1, pp. 293 of 309)

95.  Patti Loepker testified that Wells Fargo Advisors put these strategies on its
Professional Advisor Network (“PAN”) platform (and on its website) with no due
diligence done on these AlphaSector index performance records or oversight of
WFA’s thousands of financial advisors who were marketing these AlphaSector
index performance records. (Docket No. 224-4, pp. 160 of 583 - 169 of 583)

96. WFA provided its financial advisors with Morningstar Direct screens whereby
they could and did access F2’s 2001-2008 AlphaSector index performance records
and print them out to distribute to clients for marketing purposes. (Docket No. 224-
4, pp. 171 of 583 - 175 of 583)

97. The SEC claims, in this action, that NAI (and LN) were negligent or
fraudulent in allegedly distributing (they did not) (Docket No. 224-4, pp. 177 of 583

- 178 of 583) these same Morningstar Direct F2 index performance “tear sheets”.
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98. Morningstar Direct is a computer application that can be purchased from
Morningstar (a highly respected data provider that analyzes and distributes financial
analyses of how various financial advisors and their strategies perform over time.
However, the Morningstar Direct app simply prints out on Morningstar Direct
letterhead, the performance data that is provided by a given investment advisor. It

does not provide a performance record analyzed by Morningstar itself.

99. Robert Hughes of NASDAQ OMX, the pre-eminent index performance
record calculator/analyst (Docket No. 224-1, pp. 308 of 309 — 309 of 309), testified
that NASDAQ OMX supposedly did do and represented that it had done due
diligence and analyzed the 2001-2008 index performance records of the F2
AlphaSector Allocator and AlphaSector Premium indexes.

100. NASDAQ OMX confirmed the index performance in writing for F2 to use
and distribute to investment advisors, including NAI. (Docket No. 224-4, pp. 192 of
583 - 195 of 583; Docket No. 224-1, pp. 299 of 309 — 302 of 309)

101. Mr. Hughes later admitted in his deposition that he really didn’t write the
letter. (Docket No. 224-4, pp. 198 of 583 - 215 of 583)

102. Mr. Hughes testified that NASDAQ OMX didn’t do any real due diligence on

the 2001-2008 index performance (Docket No. 224-4, pp. 217 of 583 - 226 of 583)
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103. Mr. Hughes testified that “his” letter was actually written and given to him on
F2 stationery by Howard Present, CEO of F2. (Docket No. 224-4, pp. 198 of 583 -
215 of 583; (Docket No. 224-4, pp. 230 of 583 - 241 of 583)

104. Mr. Hughes testified that he then re-printed it verbatim on NASDAQ OMX
stationery, without doing due diligence to determine if the performance and
statements were true, and personally signed it (Docket No. 224-4, pp. 198 of 583 -
215 of 583; Docket No. 224-1, pp. 299 of 309 - 302 of 309; Docket No. 224-4, pp.
245 of 583 - 248 of 583) without believing the information was even true. (Docket
No. 224-4, pp. 198 of 583 - 215 of 583)

105. Mr. Hughes testified that he did all that as a favor to Howard Present (Docket
No. 224-4, pp. 250 of 583 - 258 of 583) who contemporaneously happened to be
promising him that F2 would be contracting with NASDAQ OMX to publish sixty-
four (64) other F2 indexes at $90,000 per index. (Docket No. 224-4, pp. 260 of 583
- 274 of 583)

106. The SEC was aware of NASDAQ OMX’s and Mr. Hughes’ supposedly
fraudulent letter and AlphaSector index verification. (Docket No. 224-4, pp. 265 of
583 - 274 of 583)

106a. The SEC knew that NAI relied on the NASDAQ OMX letter, but still

continued to litigate against NAI and LN in bad faith.
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107. The SEC brought no enforcement action, sought no penalties and did not
censure, suspend or bar NASDAQ OMX, Mr. Hughes or anyone else at NASDAQ
OMX from the securities industry for aiding and abetting F2 in its alleged
“fraudulent” scheme. (Docket No. 224-4, pp. 276 of 583 - 285 of 583)

108. As to the small investment advisory firms that the SEC did select to enforce
against for marketing the same 2001-2008 AlphaSector index performance record,
the SEC only imposed penalties of $100,000 to $500,000.

109. The SEC did not seek disgorgement, censure or a lifetime ban from the
securities industry against any of these firms and sought no enforcement of any kind
against any of the individuals at those firms. (Docket No. 224-4, pp. 287 of 583 —
398 of 583; Docket No. 236-7, pp. 44 of 465 - 53 0f 465)

110. The SEC imposed only monetary penalties in the following amounts against
the following investment advisory firms: AssetMark ($500,000); BB & J Securities
($200,000); Banyan Partners ($200,000) Congress Wealth Management ($100,000);
Constellation Wealth Advisors ($100,000); Executive Monetary Management
($100,000); HT Partners ($100,000); Hilliard Lyons ($200,000); Ladenburg
Thalman Asset Management ($200,000); Prospera Financial Services ($100,000);
Risk Paradigm Group ($100,000); Scheider Downs Wealth Management Advisors
($100,000); Shamrock Asset Management ($200,000). (Docket No. 224-4, pp. 287

of 583 — 398 of 583; Docket No. 236-7, pp. 44 of 465 - 53 of 465)
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111. The SEC agreed to a $13.4 Million disgorgement and censure against Virtus.
(Docket No. 224-4, pp. 439 of 583 - 449 of 583)

112. The SEC agreed to a $6.3 Million disgorgement and censure against
Ameriprise (Docket No. 224-4, pp. 451 of 583 - 459 of 583)

113. The SEC agreed to a $ 482,595 disgorgement and censure against Horter.
(Docket No. 224-4, pp. 461 of 583 - 468 of 583)

114. The SEC sought no lifetime (or any) ban from the securities industry against
any of them. (Docket No. 224-4, pp. 439 of 583 - 468 of 583)

115. The SEC did not seek any enforcement against any individual at any of these
21 firms. (Docket No. 224-4, pp. 287 of 583 — 398 of 583; Docket No. 236-7, pp. 44

of 465 - 53 of 465; Docket No. 224-4, pp. 439 of 583 - 468 of 583)

Punishment / Bad Faith / Animus — Improper Purpose
116. The SEC is seeking $23 Million in disgorgement from NAI and LN and
lifetime bans from the securities industry against NAI and LN in this action, despite
the fact that the SEC has conceded that, even if NAI had committed the violations
that the SEC claims NAI committed, the “ill-gotten gains™ attributable to those

violations which would be legally “disgorgeable” is only $360,935 (Docket No. 224-
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4, pp. 470 of 583 - 471 of 583), not the $23 Million that the SEC is seeking herein.
(Docket No. 1)
117. The SEC conceded that there was no need or basis for any enforcement action
against LN and no need or basis for banning NAI from the securities industry.
(Docket No. 224-4, pp. 470 of 583 - 471 of 583; Docket No. 224-4, pp. 477 of 583
- 480 of 583)
118. The SEC is improperly seeking those penalties (67 times the amount it could
legally disgorge even if it could prove violations) in order to punish NAI and LN for
not agreeing to rescind the settlement agreement they had entered into with the SEC)
(Docket No. 224-4, pp. 470 of 583 - 471 of 583; Docket No. 224-4, pp. 477 of 583
- 480 of 583; Docket No. 224-4, pp. 482 of 583; Docket No. 224-4, pp. 484 of 583)
and replace it with a more onerous proposed settlement (Docket No. 224-4, pp. 486
of 583 - 493 of 583; Docket No. 224-4, pp. 499 of 583 - 500 of 583; Docket No.
224-4, pp. 502 of 583 - 504 of 583) containing a new settlement provision after NAI
and LN and the SEC had previously agreed to an earlier settlement.

Similarly Situated Individuals
119. The SEC has improperly brought this action, not only against NAI but also
against LN personally, claiming he directly violated Sections 206(1), 206(2) and
206(4) of the Investment Advisors Act by allegedly negligently and fraudulently

marketing the AlphaSector 2001-2008 index performance records (Docket No. 1)
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or, in the alternative, aiding and abetting NAI in allegedly negligently and
fraudulently marketing those 2001-2008 index performance records. (Docket No. 1)
120. Mr. Navellier never marketed those strategies to anyone and did not aid or
abet in the distribution of those index performance records.

121. The index performance records were not false or incorrect. It has not been
proven (and it is disputed by NAI and LN) that those 2001-2008 index performance
records were false or that the performance calculations were incorrect. They were
not.

122. The performance record spread sheet provided to NAI by F2 was tested and
confirmed by NAI to be correct. (Docket No. 224-3, pp. 3 of 269)

123. The SEC has refused to produce any calculation work sheets or evidence to
corroborate its claim in this case that the index performance record was overstated,
(Docket No. 224-4, pp. 509 of 583 - 510 of 583) (Docket No. 224, p. 17, fn.14)
124. The SEC has refused to produce any calculation work sheets or evidence to
corroborate its claim despite NAI’s repeated discovery demands for such “evidence”
by way of interrogatories (Docket No. 224-6, pp. 206 of 428 - 220 of 428),
depositions), and document requests. (Docket No. 224-4, pp. 516 of 583 - 533 of
583)

125. Mr. Navellier repeatedly tried to discourage and stifle his own salespeople

from “marketing” the Vireo AlphaSector Allocator and Vireo AlphaSector Premium
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strategies, not because he knew them to be false (he didn’t) (Docket No. 224-4, pp.
537 of 583 - 540 of 583), but because he personally didn’t like (“hated” and was
jealous of) Howard Present and how he was appropriating NAI’s salespeople away
from marketing NAI core products. (Docket No. 224-4, pp. 542 of 583 - 545 of 583)
126. Mr. Navellier didn’t want those defensive strategies “marketed” by NAI
because they conflicted with NAI’s core strategies. (Docket No. 224-4, pp. 547 of
583 - 549 of 583; Docket No. 224-3, pp. 9 of 269 - 10 of 269)

127. In addition to taking no enforcement action against Robert Hughes, the SEC
took no enforcement action against Patti Loepker of WFA who condoned WFA’s
marketing of these AlphaSector index performance records and did no due diligence.
(Docket No. 224-4, pp. 551 of 583 - 556 of 583)

128. The SEC brought no enforcement against Ron Santangelo, a member of the
investment committee of F2, who did not disclose and who approved dissemination
of F2’s AlphaSector 2001-2008 index performance record.

129. The SEC did not bring any enforcement action against Juan Vargas, the F2
analyst who allegedly conspired with and assisted Howard Present in creating the
allegedly false F2 AlphaSector 2001-2008 index performance records. (Docket No.
236-7, pp. 68 of 465 - 72 of 465)

130. The SEC did not bring any enforcement action against Rick Tomney, Howard

Present’s right-hand man, who repeatedly confirmed to NAI and other investment
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advisors that the 2001-2008 index performance records were true. (Docket No. 236-
7, pp. 94 of 465 - 111 of 465)

131. The SEC brought no enforcement action against any individuals at Virtus,
such as Peter Bachelor, who supposedly knew that the 2001-2008 performance
record was supposedly false, but still ordered the Virtus marketers to continue to
market it.

132. The SEC brought no enforcement action against Cory Hoffstein or Jay Morton
or Thomas Rosedale, or Newfound, the persons and entity that conspired with and
aided and abetted F2 and Howard Present in their marketing of the allegedly
fraudulent 2001-2008 AlphaSector index performance record.

133. Mr. Hoffstein, Mr. Morton and Mr. Rosedale collaborated with Howard
Present and F2 to create the allegedly false index performance records and then stood
silently by as the allegedly false index performance records were marketed by F2,
never disputing that the AlphaSector strategy and index performance began in 2001,
because those individuals were reaping the profits to the tune of $3 Million per year
each from the licensing and advertising of those strategies having an inception date
of April 2001 and an index performance record from 2001-2008.

134. Instead of enforcing against these three alleged, principal “violators™ (the
originators, along with Howard Present and F2, of the alleged fraud about the index

performance record), the SEC allowed them to keep all their “profits” and, in
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addition, paid them whistleblower fees for giving testimony against Howard Present.

(Docket No. 224-4, pp. 574 of 583 — 578 of 583)

135. Mr. Hoffman and Mr. Morton only came forward with whistleblower

accusations after Howard Present and F2 terminated the licensing agreement and the

millions of dollars to each of them in royalties that they were receiving from F2.
The Sale

136. Louis Navellier denigrated NAI’s own Vireo strategies internally at NAI.

(Docket No. 224-4, pp. 535 of 583; Docket No. 224-4, pp. 537 of 583 - 540 of 583)

137. Louis Navellier clashed with Howard Present personally.

138. On August 6, 2013, NAI accepted F2’s offer to buy NAI’s Vireo good will

(customer list, broker list, advisor list and NAI GIPS- compliant actual performance

records) for $14 Million. (Docket No. 236-5, pp. 3 of 395 - 373 of 395)

139. At the time of F2’s purchase, NAI had made $350 Million in profits for its

clients who had invested in these strategies. (Docket No. 224-1, pp. 204 of 309 —

293 of 309)

140. None of those over 6,000 Vireo clients sued NAI or LN for fraud or false

advertising or for misleading them with a 2001-2008 index performance record or

for rescission or for violations of the Investment Advisors Act or for any other claim.

No class actions were filed against NAI or LN. No client complained to NAI about

being harmed as a result of the performance record.
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141. When NAI sold its Vireo goodwill to F2, almost all of the 6,000 plus Vireo
clients consented to the sale and remained invested in those AlphaSector strategies
with the allegedly false index performance records and have continued to have their
monies managed by F2, using the AlphaSector strategies. (Docket No. 224-1, pp.
204 of 309 — 293 0f 309)
142. The fact that almost all of the 6,000 plus Vireo clients consented to the sale
and remained invested in those AlphaSector strategies, is clear evidence that they
were in the strategies because of the actual performance, not the 2001-2008
hypothetical index performance.

The SEC’s Investigations and Selective enforcement
143. Beginning in October of 2013, as part of the SEC’s investigation of F2, the
SEC began serving investigative subpoenas on NAI and 134 other investment
advisory firms and individuals who had licensed or marketed the AlphaSector
Allocator and AlphaSector Premium strategies from F2.) (Docket No. 224-5, pp. 379
of 395 — 395 of 395)
144. Over the next three years, the SEC gathered and reviewed over 15 million
pages of documents from those investment advisory firms, entities, and individuals,
conducted numerous interviews, took numerous investigative depositions. (Docket

No. 224-5, pp. 379 of 395 — 395 of 395)
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145. 1In 2014, the SEC brought an administrative enforcement action against F2.
(Docket No. 224-4, pp. 486 of 583 — 493 of 583

146. Later in 2014, the SEC filed a civil action against Howard Present.

147. On August 25, 2016, the SEC coerced “settlements” with 15 of the investment
advisory firms that had licensed and/or marketed the F2 AlphaSector Allocator
and/or F2 AlphaSector Premium 2001-2008 index performance record. (Docket No.
224-4, pp. 287 of 583 — 398 of 583; Docket No. 236-7, pp. 43 of 465 - 53 of 465;
Docket No. 224-4, pp. 439 of 583 - 449 of 583)

148. A year later, the SEC coerced settlements with Ameriprise (Docket No. 224-
4, pp. 451 of 583 - 459 of 583) and Horter. (Docket No. 224-4, pp. 461 of 583 - 468
of 583)

149. Among those subpoenaed by the SEC were NAI, LN, and a number of NAI
employees.

150. In October of 2016, the SEC began “settlement negotiations” with NAI, by
demanding payment of $23 Million in disgorgement. (Docket No. 224-6, p. 46 of
428 - 468 of 583)

151. The demand was based on NAI’s alleged violations of the Investment
Advisors Act in marketing the supposedly false AlphaSector index performance

record.
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152. The SEC demanded disgorgement of the supposed $9 Million in profits NAI
supposedly made managing all its Vireo AlphaSector strategies (the vast majority of
which were AlphaSector Alphadex strategies which did not have “tainted” 2001-
2008 index performance “marketing” materials and which the SEC did not claim
violated the securities laws.

153. The SEC’s $23 Million demand sought disgorgement of fees NAI earned for
managing investments in strategies before August 11, 2011 (which disgorgement is
barred by the statute of limitations) (Kokech vs SEC (2017) 137 S. Ct. 1635, 164)
and after June 2012, when there was no “marketing” of the 2001-2008 index
performance record.

154. The SEC sought disgorgement of NAI’s investment advisory fees, despite the
fact that NAI had made $350 Million for its AlphaSector management clients
managing their monies. (Docket No. 224-1, pp. 204 of 309 - 293 of 309)

155. The SEC also sought disgorgement of the $14 Million in sale proceeds NAI
received from the sale of its goodwill to F2. (Docket No. 224-6, pp. 45 of 428 - 46
of 428)

156. NAI denied any violations and presented detailed, financial information to the
SEC to refute the SEC claim for $23 Million in “ill-gotten gains”. (Docket No. 224-

6, pp. 49 of 428 - 56 of 428 and Docket No. 224-6, pp. 58 of 428 - 61 of 428)
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157. NAI demonstrated that only the broker brochures for the Vireo AlphaSector
Allocator and for the Vireo AlphaSector Premium strategies contained references to
a 2001-2008 index performance record. (Docket No. 224-6, pp. 49 of 428 - 56 of
428 and Docket No. 224-6, pp. 58 of 428 - 61 of 428)

158. NAIalso demonstrated that, as a matter of law, the statute of limitations barred
any disgorgement for the period prior to August 11, 2011 and that the Vireo
brochures after June 2012 did not contain the allegedly false index performance
record. (Docket No. 224-6, pp. 49 of 428 - 56 of 428 and Docket No. 224-6, pp. 58
of 428 - 61 of 428)

159. Even if NAI had committed securities law violations (it did not),
disgorgement was only available for profits for the period August 11, 2011 through
June 2012. That amounted to $360,935 as later conceded by the SEC. (Docket No.
224-4, pp. 470 of 583 - 471 of 583)

160. There was no legal basis and no securities law violation in NAI selling its
Vireo goodwill and assets to F2.

161. F2 could not have been defrauded by the 2001-2008 index performance record
that it created.

162. The NAI Vireo clients did not have to transfer to F2. The fact that clients did

go to shows that the goodwill was from NAI actual performance and not from the
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2001-2008 index performance record. Therefore, there was no basis for
disgorgement of the $14 Million in sale proceeds.

163. On April 24, 2017, William Donahue of the SEC sent an e-mail setting forth
the basis for the SEC’s offer of settlement, indicating that it agreed to no
disgorgement of the $14 Million, and to limiting disgorgement of NAI’s investment
advisory fees to the fees for the period August 11, 2011 through June 2012 and only
for fees for managing the Allocator and Premium strategies. (Docket No. 224-4, pp.
470 of 583 - 471 of 583)

164. The SEC and NAI and LN reached a settlement agreement agreeing to a
settlement of $714,425 payable by NAI and consisting of $360,935 in disgorgement,
$ 53,530 in pre-judgment interest on said disgorgement and a $300,000 penalty
(Docket No. 224-4, pp. 470 of 583 - 471 of 583)

165. The SEC also agreed to no claims or enforcement brought against Mr.
Navellier personally. (Docket No. 224-4, pp. 470 of 583 - 471 of 583; Docket No.
224-4, pp. 477 of 583 - 480 of 583; Docket No. 224-4, pp. 482 of 583; Docket No.
224-4, pp. 484 of 583)

166. When the SEC wrote up the settlement in the form of an administrative
“order”, the SEC added two new terms that were not part of the settlement agreement

that had been reached and agreed upon. The SEC added a new provision for a
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“censure” of NAI and a new provision that NAI had “willfully” made
misrepresentations. (Docket No. 224-4, pp. 491 of 583)

167. Those two new terms were materially different from the terms NAI and the
SEC had agreed to. (Docket No. 224-4, pp. 470 of 583 - 471 of 583; Docket No.
224-4, pp. 477 of 583 - 480 of 583; Docket No. 224-4, pp. 482 of 583; Docket No.
224-4, pp. 484 of 583)

168. NAI was unwilling to change the settlement. (Docket No. 224-6, p. 63 of 428)
169. The SEC then threatened that, if NAI did not agree to change the settlement
that had been agreed upon to include these two, new, not-agreed-upon terms, it
would bring a civil enforcement action, not only against NAI, but also against LN
personally (even though it had always agreed to settle with no action against LN)
and that it would claim $23 Million in disgorgement and seek lifetime bans from the
securities industry against, not only NAI, but also against LN individually (even
though the SEC had never sought or claimed any enforcement against Mr.
Navellier). (Docket No. 224-6, p. 65 of 428 — 67 of 428)

170. When NALI declined to rescind the settlement agreement it and the SEC had
made, the SEC decided to punish not only NAI, but also LN, by filing this action
against NAI and against LN personally, seeking $23 Million in disgorgement and

lifetime bans against both the company and the individual. (Docket No. 1)
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171. The adverse publicity of the SEC’s lawsuit against NAI accelerated the
destruction of NAI’s business (which destruction began when the SEC publicly
announced its baseless Wells Notice against NAI (Docket No. 224-6, p. 69 of 428 —
73 of 428)

172. NAI and Mr. Navellier caved in to the SEC’s coercion and offered and agreed
to all of the settlement terms previously agreed upon and to the two new terms
(“censure” and “willful”) the SEC had demanded in its proposed Order (Docket No.
224-4, pp. 486 of 583 - 493 of 583)

173. NAI and LN offered and agreed to pay not only the $714,452 but added
$186,000 (for the SEC’s “trouble” in filing the civil complaint) and agreed to
“censure” and agreed to the “willful” language and even offered another favorable
term to the SEC - the hiring of an outside, independent compliance firm to monitor
NATI’s and LN’s actions, to ensure compliance with the securities laws. (Docket No.
224-6, pp. 114 of 428 - 134 0f 428)

174. The SEC refused the offers by NAI and LN, i.e., the SEC rejected its own
settlement. (Exhibit 139 and Docket No. 224-4, pp. 486 of 583 - 493 of 583)

175. NAl and LN agreed to all of the SEC’s revised settlement terms, but the SEC,
in bad faith and in order to punish NAI and LN for not initially agreeing to a changed
settlement, refused to agree to its own settlement offer. (Compare Docket No. 224-

4, pp. 486 of 583 - 493 of and Docket No. 224-6, pp. 114 of 428 - 134 0of 428)
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176. The SEC has selectively pursued this litigation against NAI and against LN in
bad faith, by claiming that NAI’s and LN’s alleged marketing of the 2001-2008
AlphaSector index performance record violated Section 206 of the Investment
Advisors Act. (Docket No. 1)

177. The SEC did not enforce against WFA, Beaumont, Raymond James, RBC,
NASDAQ OMX, First Trust. Fulcrum or the numerous other investment advisory
firms and individuals, all of whom marketed the same 2001-2008 AlphaSector index
performance record and therefore, also allegedly violated Section 206.

178. Evidence of the SEC’s bad faith is the fact that it is seeking disgorgement of
$23 Million when the SEC knows (has conceded) that only $360,935 in
disgorgement is legally recoverable.

179. The SEC is seeking 67 times the amount of disgorgement that is legally
permitted.

180. Asto the firms and individuals (similarly situated to NAI and LN respectively)
that the SEC did enforce against, it only sought penalties (no disgorgement) (Docket
No. 224-4, pp. 287 of 583 - 358 of 583) and no censure and no bar from the securities
industry and no individual enforcement.

181. There is no reason, other than bad faith punishment, for the SEC to seek these

draconian penalties.
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182. The SEC has gone after LN personally and is seeking 67 times more
“disgorgement” ($23 Million) simply because NAI and LN had the temerity to refuse
to agree to a revision of the settlement and to then exercise their Sixth Amendment
constitutional right to defend themselves against the SEC’s baseless demands.
The SEC Motion for Partial summary Judgment

183. The SEC claims in this action that, from 2010 through 2013, NAI and LN
knowingly or negligently marketed Vireo “AlphaSector strategies” which
“marketing materials” contained allegedly false or misleading AlphaSector 2001-
2008 performance records, in violation of Section 206(1), (2) and (4) of the
Investment Advisors Act. (Docket No. 1)

184. The SEC produced no evidence to prove that the statement was false.

Respectfully submitted,

DATED: March 16, 2023 LAW OFFICES OF SAMUEL KORNHAUSER

By:/s/ Samuel Kornhauser
Samuel Kornhauser

Attorney for Respondents
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CERTIFICATE OF SERVICE

I hereby certify that the RESPONDENTS’ ADDITIONAL STATEMENT OF FACTS
was filed via eFAP and emailed per stipulation to counsel for the Securities and Exchange

Commission to

jonesmarc(@sec.gov

cardelloj@sec.gov

bakerr@sec.gov

donahuew@sec.gov

and served on

Jennifer A. Cardello

Marc J. Jones

William J. Donahue

Robert B. Baker

SECURITIES AND EXCHANGE COMMISSION
33 Arch Street, 24th Floor

Boston, MA 02110

by first class U.S. Mail pursuant to SEC Rule 150(c) on this 12th day of January 2023.

Dated: March 16, 2023 By: /s/ Samuel Rolnick
Samuel Rolnick
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CERTIFICATE OF SERVICE

I hereby certify that the RESPONDENTS’ MEMORANDUM AND
APPENDIX OF EXHIBITS IN OPPOSITION TO THE SEC’S MOTION
FOR SUMMARY JUDGMENT was filed via eFAP and served by email, per stipulation,

to counsel for the Securities and Exchange Commission to

jonesmarc(@sec.gov

cardelloj@sec.gov

bakerr(@sec.gov

donahuew@sec.gov

at the email addresses above indicated

and on

Jennifer A. Cardello

Marc J. Jones

William J. Donahue

Robert B. Baker

SECURITIES AND EXCHANGE COMMISSION

33 Arch Street, 24th Floor

Boston, MA 02110

by first class U.S. Mail pursuant to SEC Rule 150(c) on this 16th day of March 2023.

Dated: March 16, 2023 By: /s/ Samuel Rolnick
Samuel Rolnick
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UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

INVESTMENT ADVISERS ACT OF 1940
Release No. 5520/ June 12, 2020

ADMINISTRATIVE PROCEEDING
File No. 3-19826

RESPONDENTS’ APPENDIX OF
EXHIBITS IN OPPOSITION TO THE
In the Matter of SEC’S MOTION FOR SUMMARY

LOUIS NAVELLIER and JUDGMENT
NAVELLIER & ASSOCIATES, INC.

VOLUME 1 OF 2

Respondents.
EXHIBITS 1-10
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Case 1:17-cv-11633-DJC Document 221 Filed 08/12/19 Page 1 of 21

UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

SECURITIES AND EXCHANGE COMMISSION,
Plaintiff,
V. Case No. 17-cv-11633-DIC

NAVELLIER & ASSOCIATES, INC. and
LOUIS NAVELLIER,

Defendants.

PLAINTIFF’S MEMORANDUM
IN SUPPORT OF ITS MOTION FOR PARTIAL SUMMARY JUDGMENT

Pursuant to Fed. R. Civ. P. 56(a) and Local Rule 56.1, the Securities and Exchange
Commission submits this memorandum in support of its motion for partial summary judgment.
Defendants’ Affirmative Defense #14, selective enforcement, fails because they cannot establish they
were a “class of one,” the absence of a rational basis for treating them differently, or any malice by
the Commission. Undisputed facts prove that Defendants made material misrepresentations and
omissions, and deceived clients by intentionally failing to correct those representations (Counts I and
II). The Commission respectfully requests judgment in its favor on Affirmative Defense #14 and
Counts I and II.

UNDISPUTED FACTS

Navellier & Associates (“NAI”), through their “Vireo” line of business, recommended
investment strategies branded as “Vireo AlphaSector,” to its clients and to other investment
professionals. [Statement of Facts, 1 (“[]_]")] These strategies were based on the AlphaSector
strategy offered by F-Squared Investments, Inc. (“F-Squared”). []2.] Defendants created and

distributed Vireo AlphaSector advertising materials that were based on information from F-Squared.
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Case 1:17-cv-11633-DJC Document 221 Filed 08/12/19 Page 2 of 21

[13.] NAI’s materials represented that the performance track record of the strategy underlying
AlphaSector was based on live trading since approximately 2001. []4.] But Defendants—despite
advertising that strategy as live traded and not backtested—admit they “lack knowledge or
information sufficient to admit or deny whether the strategy said by F-Squared to underlie the
AlphaSector index was also back-tested.” []5.]

I. Facts about Selective Enforcement

A. The Commission’s Prosecution of F-Squared-Related Cases

Defendants are part of a particularly large group charged by the Commission for similar
conduct. The Commission brought district court cases or administrative proceedings against twenty-
two investment advisers, charging each with Advisers Act violations related to misleading marketing
representations about the performance track record of F-Squared-related investment products. [{{10-
11.] Defendants’ admit they are similarly situated to these charged parties. []12.] Like in this case,
the Commission litigated against Howard Present, F-Squared’s CEO, seeking injunctions from the
court and bar from association with securities firms in follow-on administrative proceedings. [{13.]
In the other nineteen cases, the Commission settled with the advisers. []{10,13.]

B. Investigation, Settlement Negotiations, and Charging of Defendants

The Commission’s Enforcement Division staff (“staff”) investigated Defendants’ misleading
advertising of their Vireo products. The parties failed to reach a settlement, so the Commission filed
this litigation. Several times before settlement negotiations broke down, the staff told counsel about
what a litigation of this matter would look like. The staff gave two presentations (one to each of
Defendants’ counsel in October 2016 and February 2017), which detailed “Remedies™ the staff would
recommend seeking, including “Injunctions/Censure.” []14.] The staff also provided “Wells
Notices” to each Defendant in January 2017, stating “that the staff ... ha[d] made a preliminary

determination to recommend that the Commission file an enforcement action” against each of them

2
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Case 1:17-cv-11633-DJC Document 222-27 Filed 08/12/19

Traci Sinclair <Traci_Sinclair@navellier.com>

Sent: Wednesday, August 10, 2011 2:03 PM

To: Angela Villasenor

Cc: Nancy Samson

Subject: Vireo Allocator

Attachments: 063011 Vireo Allocator Sales Presentation_b.pptx; 063011 Vireo Allocator Sales

Presentation_r.pptx

Ang - attached are the broker and retail versions.

Traci Sinclair
Institutional Marketing Manager

A
NAVELLIER

Cabilared Inverring

Navellier & Associates

1 E Liberty 3rd Fl, Reno, NV 89501
775 785 9463

775 562 8235 eFax
tracis@navellier.com

www.navellier.com

Visit Our Bloas

DISCLAIMER

This email message is intended only for the personal use of the
recipient(s) named above. This message may be privileged and
confidential. If you are not an intended recipient, you may

not review, copy or distribute this message. If you have
received this communication in error, please notify us
immediately by email and delete the original message.

Navellier & Associates Inc.'s outgoing and incoming emails are
electronically archived and may be subject to review and/or
disclosure to someone other than the intended recipient.

The SEC suggests that clients compare the accuracy of portfolio statements provided by Navellier & Associates Inc. to
statements provided to clients by their custodian

Navellier & Associates, Inc.
1 East Liberty, 3rd Floor
Reno, Nevada 89501
info@navellier.com

Visit us on the web at: http:/mwww.navellier.com
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Case 1:17-cv-11633-DJC  Document 222-27 Filed 08/12/19 Page 2 of 15

QVIREO“

Confidence Rising

Introducing Vireo
An exciting, new, defensive ETF portfolio

Vireo AlphaSector Allocator Premium Portfolio

www.vireoinvestments.com ' ' —
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Case 1:17-cv-11633-DJC Document 222-27 Filed 08/12/19 Page 3 of 15

AlphaSector Allocator Premium Index provides investors critical
benefits rarely seen in long-only strategies

« Alpha is expressed where it is needed the most
— Traditional managers attempt to deliver their highest alpha in strong bull markets
« Traditional portfolios typically exhibit underperformance or modest

outperformance in bear markets

— AlphaSector Allocator Premium Index has historically delivered consistent alpha in
“normal” markets and highest alpha in negative markets

» However, the portfolio can lag in strong bull markets

« AlphaSector Allocator Premium has the potential to improve consistency of

returns across multiple markets

- Live track record for U.S. equity sleeve — stress tested across two bear markets

+ Live assets began tracking the strategies:
U.S. Equity — April 1, 2001 International — May 1, 2009
Fixed Income — December1, 2009 Alternatives — December 1, 2009

VIREO‘
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Case 1:17-cv-11633-DJC  Document 222-27 Filed 08/12/19 Page 4 of 15

Supplemental Information

Limiting risk in down markets and participating in up markets

AlphaSector Allocator Premium Index is designed to consistently outperform the Dow
Jones Moderate Global Index and outperform cash

* Quality downside risk management, especially in weak markets

« Powerful but simple story, and uses NO derivatives, leverage, or shorting As of Jun 2011
AlphaSector e ﬁﬁhaSactpr ye.
Allocator . Alfocator
AlphaSector Allocator Premium Index Performance premium | B Premium lHseuigt
Apr 2001 - Jun 2011 Index (Pure Global Index (Pure Blended
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Case 1:17-cv-11633-DJC Document 222-27 Filed 08/12/19 Page 5 of 15

Distribution of annual returns since inception shows the
reduction in losses that has been incurred

AlphaSector Allocator Premium Index vs. Dow Jones
Moderate Global Index, AlphaSector Allocator

Blended Index, and S&P 500
Distribution of Rolling 12-Month Returns 4/2001 to 6/2011

- Signifiant Reductionin
" Tail Risk - risk an
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Case 1:17-cv-11633-DJC Document 222-27 Filed 08/12/19 Page 6 of 15

Supplemental Information

AlphaSector Allocator Premium includes or excludes sectors in the
portfolio through disciplined re-allocation and diversification
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Case 1:17-cv-11633-DJC Document 222-27 Filed 08/12/19 Page 7 of 15

Important Disclosures

Navellier Vireo AlphaSector Allocator Premium is a new strategy that attempts to track an index known as the AlphaSector Allocator
Premium Index, owned and published by Active Index Solutions, LLC (“AlS"). The AlphaSector Allocator Premium Index is a quantitatively
driven index that applies a weekly trading protocol to nine Select Sector SPDRs, a Treasury exchange traded fund, two intemational
ETFs, five fixed income ETFs, two “alternative” ETFs, and a S&P 500 SPDR. There is no guarantee that the advisor will be successful in
achieving retuns similar to the AlphaSector Allocator Premium Index, and in fact, client retums will be significantly lower than the index
returns after actual fees are taken into account, including management fees, brokerage or transaction costs, or other administrative or
custodian fees a dient may incur.

The “U.S. equity sleeve” referenced in the materials refers to the AlphaSector Premium Index, with the strategy that the AlphaSector
Premium Index is based on having an inception date of April 1, 2001. The process of converting the active strategy to an index implies
that the retums presented, while not back-tested, reflect theoretical performance an investor would have obtained had it invested in the
manner shown and does not represent returns that an investor may have actually attained, as an investor cannot invest directly into an
index. Theoretical and hypothetical performance have many inherent limitations. The performance is adjusted to reflect the reinvestment
of dividends.

AlphaSector Allocator Premium Index is the exclusive property of F-Squared Investments, Inc. and AIS. AlS calculates and publishes the
value of the index on @ monthly basis. Source: Marningstar Direct. Although AlphaSector Indexes do not short securities nor utilize
leverage or derivatives, the ETFs that AlphaSector tracks may make use of such financial instruments or strategies.

“AlphaSector” is a service mark of F-Squared Investments, Inc. and AIS. Neither AlS nor F-Squared Investments, Inc., is affiliated with
Navellier & Associates, Inc. Navellier & Associates, Inc. has entered into a Model Manager Agreement with F-Squared pursuant to which
it timely receives any changes made to the AlphaSector Allocator Premium Index holdings. Investment products such as the Navellier
Vireo AlphaSector Allocator Premium strategy that are based on the AlphaSector Allocator Premium Index are not necessarily sponsored
by AIS or F-Squared, and AIS and F-Squared do not make any representation regarding the advisability of investing in them. One cannot
directly invest in an index. Index retums presented represent past performance and are not a guarantee of future results or indicative of
any specific investment.
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Case 1:17-cv-11633-DJC Document 222-27 Filed 08/12/19 Page 8 of 15

Important Disclosures (cont.)

Navellier does not calculate the statistical information included in the attached report. The calculation and the information are provided by
Zephyr Associates, a company not related to Navellier. Although information contained in the report has been obtained from Zephyr
Associates and is based on sources Navellier believes to be reliable, Navellier does not guarantee its accuracy, and it may be incomplete
or condensed. The report and the related Zephyr sourced information are provided on an “as is” basis. The user assumes the entire risk
of any use made of this information. Investors should consider the report as only a single factor in making their investment decision. The
report is for informational purposes only and is not intended as an offer or solicitation for the purchase or sale of a security. Zephyr
sourced information is the exclusive property of Zephyr Associates. Without prior written permission of Zephyr Associates, this
information may not be reproduced, disseminated, or used to create any financial products,

The Dow Jones Moderate Global Index is a benchmark that takes 60% of the risk of the global securities market. It is a total retumns index
that is a time-varying weighted average of stocks, bonds, and cash. The index is the efficient allocation of stocks, bonds, and cash in a
portfolio whose semideviation is 60% of the annualized 36-month historic semideviation of the Dow Jones Aggressive Portfolio Index.
Stocks are represented by the Dow Jones Aggressive Portfolio Index. Bonds are represented by an equal weighting of the following four
bond indexes with monthly rebalancing: BarCap Govemment Bonds Index, BarCap Corporate Bonds Index, BarCap Mortgage-backed
Bonds Index, and BarCap Majors (ex U.S.) Bonds Index. Cash is represented by the 91-Day T-Bill Auction Average. The efficient portfolio
is updated monthly.

The S&P 500 Index measures the performance of 500 stocks that are considered to be widely held by Standard & Poars, a division of
The McGraw-Hill Companies, Inc., and comprises approximately three-quarters of the total capitalization of companies publicly traded in
the United States. The S&P 500 Index is weighted by market value and its performance is thought to be representative of the stock
market as a whole. It is reported that aver 70% of all U.S, equity funds are tracked by the S&P 500, The index selects its companies
based upen their market size, liquidity, and sector. Most of the companies in the index are mid cap or large corporations. This index is
composed of 400 industrial, 20 transportation, 40 utility, and 40 financial companies. Many experts consider the S&P 500 one of the most
important benchmarks available to judge overall U.S. market performance.

Presentation of Index data does not reflect a belief by Navellier that any stock index constitutes an investment alternative to any Navellier
equity strategy presented in these materials, or is necessarily comparable to such strategies and an investor cannot invest directly in an
index. Among the most important differences between the Indices and Navellier strategies are that the Navellier equity strategies may (1)
incur material management fees, (2) concentrate investments in relatively few ETFs, industries, or sectors, (3) have significantly greater
trading activity and related costs, and (4) be significantly more or less volatile than the Indices.

Potential investors should consult with their financial advisor before investing in any Navellier Investment Product. Investment in equity
strategies involves substantial risk and has the potential for partial or complete loss of funds invested.
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Case 1:17-cv-11633-DJC Document 222-27 Filed 08/12/19 Page 9 of 15

§VIREO“

Confidence Rising

Introducing Vireo
An exciting, new, defensive ETF portfolio

Vireo AlphaSector Allocator Premium Portfolio
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Case 1:17-cv-11633-DJC Document 222-27 Filed 08/12/19 Page 10 of 15

AlphaSector Allocator Premium Index provides investors critical
benefits rarely seen in long-only strategies

- Alpha is expressed where it is needed the most
— Traditional managers attempt to deliver their highest alpha in strong bull markets
+ Traditional portfolios typically exhibit underperformance or modest

outperformance in bear markets

— AlphaSector Allocator Premium Index has historically delivered consistent alpha in
‘normal” markets and highest alpha in negative markets

* However, the portfolio can lag in strong bull markets

« AlphaSector Allocator Premium has the potential to improve consistency of

returns across multiple markets

« Live track record for U.S. equity sleeve — stress tested across two bear markets

« Live assets began tracking the strategies:
U.S. Equity — April 1, 2001 International — May 1, 2009
Fixed Income — December1, 2009 Alternatives — December 1, 2009
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Case 1:17-cv-11633-DJC  Document 222-27 Filed 08/12/19 Page 11 of 15

Supplemental Information

Limiting risk in down markets and participating in up markets

AlphaSector Allocator Premium Index is designed to consistently outperform the Dow
Jones Moderate Global Index and outperform cash

» Quality downside risk management, especially in weak markets

» Powerful but simple story, and uses NO derivatives, leverage, or shorting
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Case 1:17-cv-11633-DJC Document 222-27 Filed 08/12/19 Page 12 of 15

Supplemental Information

Distribution of annual returns since inception shows the
reduction in losses that has been incurred

AlphaSector Allocator Premium Index vs. Dow Jones
Moderate Global Index, AlphaSector Allocator

Blended Index, and S&P 500
Distribution of Rolling 12-Month Returns 4/2001 to 6/2011
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Case 1:17-cv-11633-DJC Document 222-27 Filed 08/12/19 Page 13 of 15

Supplemental Information

AlphaSector Allocator Premium includes or excludes sectors in the
portfolio through disciplined re-allocation and diversification
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Case 1:17-cv-11633-DJC Document 222-27 Filed 08/12/19 Page 14 of 15

Important Disclosures

Navellier Vireo AlphaSector Allocator Premium is a new strategy that attemplts to track an index known as the AlphaSector Allocator
Premium Index, owned and published by Active Index Solutions, LLC (*AIS"). The AlphaSector Allocator Premium Index is a quantitatively
driven index that applies a weekly trading protocol to nine Select Sector SPDRs, a Treasury exchange traded fund, two intemational
ETFs, five fixed income ETFs, two “alternative” ETFs, and a S&P 500 SPDR. There is no guarantee that the advisor will be successful in
achieving retumns similar to the AlphaSector Allocator Premium Index, and in fact, client retums will be significantly lower than the index
returns after actual fees are taken into account, including management fees, brokerage or transaction costs, or other administrative or
custodian fees a client may incur.

The “U.S. equity sleeve” referenced in the materials refers to the AlphaSector Premium Index, with the strategy that the AlphaSector
Premium Index is based on having an inception date of April 1, 2001. The process of converling the active strategy to an index implies
that the returns presented, while not back-tested, reflect theoretical performance an investor would have obtained had it invested in the
manner shown and does not represent returns that an investor may have actually attained, as an investor cannot invest direclly into an
index. Theoretical and hypothetical performance have many inherent limitations. The performance is adjusted to reflect the reinvestment
of dividends.

AlphaSectar Allocator Premium Index is the exclusive property of F-Squared Investments, Inc. and AIS. AIS calculates and publishes the
value of the index on a monthly basis. Source: Momingstar Direct. Although AlphaSector Indexes do not short securities nor utilize
leverage or derivatives, the ETFs that AlphaSector tracks may make use of such financial instruments or strategies.

“AlphaSeclor” is a service mark of F-Squared Investments, Inc. and AIS. Neither AlS nor F-Squared Investments, Inc., is affiliated with
Navellier & Associates, Inc. Navellier & Associales, Inc. has entered into a Model Manager Agreement with F-Squared pursuant to which
it timely receives any changes made to the AlphaSector Allocator Premium Index holdings. Investment products such as the Navellier
Vireo AlphaSector Allocator Premium strategy that are based on the AlphaSector Allocator Premium Index are not necessarily sponsored
by AIS or F-Squared, and AIS and F-Squared do not make any representation regarding the advisability of investing in them. One cannot
directly invest in an index. Index retums presented represent past performance and are not a guarantee of future results or indicative of
any specific investment.

VIREO’
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Important Disclosures (cont.)

Navellier does not calculate the statistical information included in the attached report. The calculation and the information are provided by
Zephyr Associates, a company not related to Navellier. Although information contained in the report has been obtained from Zephyr
Associates and is based on sources Navellier believes lo be reliable, Navellier does not guarantee its accuracy, and it may be incomplete
or condensed. The report and the related Zephyr scurced information are provided on an “as is” basis. The user assumes the entire risk
of any use made of this information. Investors should consider the report as only a single factor in making their investment decision. The
report is for informational purposes only and is not intended as an offer or solicitation for the purchase or sale of a security. Zephyr
sourced information is the exclusive property of Zephyr Associates. Without prior written permission of Zephyr Associates, this
information may not be reproduced, disseminated, or used to create any financial products.

The Dow Jones Moderate Global Index is a benchmark that takes 60% of the risk of the global securities market. It is a total returns index
that is a lime-varying weighted average of stocks, bonds, and cash. The index is the efficient allocation of stocks, bonds, and cash in a
portfolio whose semideviation is 60% of the annualized 36-month histeric semidevialion of the Dow Jones Aggressive Portflio Index.
Stocks are represented by the Dow Jones Aggressive Portfolio Index. Bonds are represented by an equal weighting of the following four
bond indexes with monthly rebalancing: BarCap Govemment Bonds Index, BarCap Corporate Bonds Index, BarCap Mortgage-backed
Bonds Index, and BarCap Majors (ex U.S.) Bonds Index. Cash is represented by the 91-Day T-Bill Auction Average. The efficient portfolio
is updated monthly.

The S&P 500 Index measures the performance of 500 stocks that are considered to be widely held by Standard & Poors, a division of
The McGraw-Hill Companies, Inc., and comprises approximately three-quarters of the total capitalization of companies publicly traded in
the United Slates. The S&P 500 Index is weighted by market value and its performance is thought to be representative of the stock
market as a whole. It is reported that over 70% of all U.S. equity funds are tracked by the S&P 500. The index selects its companies
based upon their market size, liquidity, and sector. Most of the companies in the index are mid cap or large corporations. This index is
composed of 400 industrial, 20 transportation, 40 utility, and 40 financial companies. Many experts consider the S&P 500 one of the most
important benchmarks available to judge overall U.S. market performance.

Presentation of Index data does not reflect a belief by Navellier that any stock index constitutes an investment alternative to any Navellier
equity strategy presented in these materials, or is necessarily comparable to such strategies and an investor cannot invest directly in an
index. Amaong the most important differences between the Indices and Navellier strategies are that the Navellier equity strategies may (1)
incur material management fees, (2) concentrate investments in relatively few ETFs, industries, or sectors, (3) have significantly greater
trading activity and related costs, and (4) be significantly more or less volatile than the Indices.

Potential investors should consult with their financial advisor before investing in any Navellier Investment Product. Investment in equity
strategies involves substantial risk and has the potential for partial or complete loss of funds invested.
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From: John Ranft <John_Ranft@navellier.com>

Sent: Wednesday, November 09, 2011 11:05 PM

To: ‘ppurcell@1stallied.com’

Cc: Cheryl Czyz

Subject: Navellier / Vireo Meeting Follow-up

Attachments: Vireo Conf Call transcript_Howard Present080811.pdf; Special Market Update - 2011 08

08.pdf; Special Market Update_Part Il - 2011 08 15.pdf; AlphaSector Premium -
alphadex 9-2011.pdf; 663011 Vireo AS Premium Sales Presentation_b.pdf; F-Squared
Presentation featuring AlphaDEX ETFs v2 10-2011.pdf

Paul,

It was great meeting you today. Thank you very much for your time. | look forward working with you and Tom.
Attached is a variety of items concerning the Vireo portfolios. This should help you better understand the Vireo process
and its features and benefits. | have also included a couple of commentaries from F-Squared that give a glimpse into

how the portfolio reacts to sudden movements in the market such as what happened back in August.

One F-Squared presentation, “F-Squared Presentation featuring AlphaDEX ETFs v2 10-2011" is for broker/dealer use
only.

Please call me with any questions that you might have. My assistant, Cheryl, will be contacting you regarding the
seminar invitation.

Thank you for your business and have a great day!
John
John L. Ranft, CIMA

Senior Vice President
Director of Sales and Marketing

Navellier & Associates

1 East Liberty Street, 3rd Floor, Reno, NV 89501
916 316-7661 / 775 562-8252 fax

800 365-8471 toll-free

johnr@navellier.com

www.navellier.com

www.navelliervireo.com

Internal Marketing Associate
Cheryl Czyz

775 785-9411 / 775 562-8252 fax
800 365-8471 toll-free

cherylc@navellier.com

Please be advised that the attached materials have not been submitted for compliance approval.

1
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It is the responsibility of the Financial Advisor to submit any materials intended for client use to the proper compliance channels for approval
prior to distribution.

QVIREO

Confdence Kising

www.navelliervireo.com

DISCLAIMER

This email message is intended only for the personal use of the
recipient(s) named above. This message may be privileged and
confidential. If you are not an intended recipient, you may

not review, copy or distribute this message. If you have
received this communication in error, please notify us
immediately by email and delete the original message.

Navellier & Associates Inc.'s outgoing and incoming emails are
electronically archived and may be subject to review and/or
disclosure to someone other than the intended recipient.

The SEC suggests that clients compare the accuracy of portfolio statements provided by Navellier & Associates Inc. to
statements provided to clients by their custodian

Navellier & Associates, Inc.
1 East Liberty, 3rd Floor
Reno, Nevada 89501
info@navellier.com

Visit us on the web at: http://mwww.navellier.com
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Confidence Rising

Introducing Vireo
An exciting, new, defensive ETF portfolio

Vireo AlphaSector Premium Portfolio

www.vireoinvestments.com

OS Received 03/16/2023



Case 1:17-cv-11633-DJC Document 222-28 Filed 08/12/19 Page 4 of 8

AlphaSector Premium Index provides investors critical benefits

rarely seen in long-only strategies
« High alpha equity solution with low correlation to broader equity markets

— Compared to the S&P 500, annual excess return of 10.6% since inception; R-

squared of 51%
+ Alphais expressed where it is needed the most
— Traditional managers attempt to deliver their highest alpha in strong bull markets
— Traditional portfolios typically exhibit underperformance or modest
outperformance in bear markets
— AlphaSector Premium Index has historically delivered consistent alpha in
“normal” markets and highest alpha in negative markets
— However, the portfolio can lag in strong bull markets
« AlphaSector Premium has the potential to improve consistency of returns

across multiple markets

- Live track record, stress tested across two bear markets
for partial or compiete loss of funds investe
5¢ e e engd of th on
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Limiting risk in down markets and participating in up markets

AlphaSector Premium Index is designed to consistently outperform the S&P 500 and

outperform cash

* Quality downside risk management, especially in weak markets
As of Jun 2011

« Powerful but simple story, and uses NO derivatives, leverage, or siioitiiig Aiihasector
Premium Index S&P 500
AlphaSector Premium Index Performance iRt a[ass]
Apr 2001 = Jun 2011 Cumulative Retumn 275.8% 38.4%
410 S 1 Yr Retun 36.1% 30.7%
3 Yr Return (Annualized) 15.2% - 33%
360 5 Yr Refurn (Annualized) 15.9% L 29%
310 e AlphaSector
£ Premium Index Maximum Drawdown -13.3%
= {Pure Gross) -
@ 260 Standard Deviation - 10.6%
2 W =BaPE Annualized Excess Return 10.6%
z Alpha 12,0
= R-Squared 51%
O
Beta 0.5
5 ¥Yr Up Capture Ratio 89%
5 Yr Down Capture Ratio 45% N/A
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AlphaSector Premium includes or excludes sectors in the portfolio
through dzsmplzned re-allocation and diversification

* Utlities (XLU)

u Technology (XLK)

= Materiails {(XLB)
Heaithcare (XLV)

8 |ndustriais (XL

« Financials (XLF)

uEnergy (XLE)

®Cons. Staples (XLP)

= Cons. Disc (XLY)

s Shori Term
Treasuries {BIL)

10%

0%

4/01
9/01
3/02
9/02
3/03
9/03
3/04
9/04
3/05
9/05
3/06
9/06
3/07
9/07
3/08
9/08
3/09
9/08
3/10
9/10
3/11

6/11

Note periods where the Index goes to cash: [l (BIL)

i One

For Financial Consulta on-One Use Only. Apnl 2001 1o June 2011 Source: Morningstar F-Squared |
Confidential. Patents Pedommance re w\Ls prasen sarily ndicate future per
strategles involves substantial risk and has the potential for parnal or complete loss of funds invest

reinvasiment of ail dividends and other eamings. Please read imporiant discinsures at Ihe end of ihis presentalion
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Important Disclosures

Navellier Vireo AlphaSector Premium is a new strategy that attempts to track an index known as the AlphaSector Premium Index, owned
and published by Active Index Solutions, LLC (“AIS"). The AlphaSector Premium Index is a quantitatively driven index that applies a
weekly trading protocol to nine Select Sector SPDRs and an exchange traded fund ("ETF") representing 1-3 month Treasuries (ticker
BIL). The index has the potential to be invested in any combination of the nine SPDRs including all nine at the same time, a combination
of sector SPDRs and the Treasury ETF, or can be 100% invested in the Treasury ETF. There is no guarantee that the advisor will be
successful in achieving returns similar to the AlphaSector Premium Index, and in fact client returns will be significantly lower than the
index returns after actual fees are taken into account, including management fees, brokerage or transaction costs, or other administrative
or custodian fees a client may incur.

The AlphaSector Premium Index is based on an active strategy, with an inception date of April 1, 2001. The process of converting the
active strategy to an index implies that the returns presented, while not back-tested, reflect theoretical performance an investor would
have obtained had it invested in the manner shown and does not represent returns that an investor may have actually attained, as an
investor cannot invest directly in an index. Theoretical and hypothetical performance have many inherent limitations. The performance is
adjusted to reflect the reinvestment of dividends.

AlphaSector Premium Index is the exclusive property of F-Squared Investments, Inc. and AlS. AlS calculates and publishes the value of
the index on a monthly basis. Source: Morningstar Direct. Although AlphaSector Indexes do not short securities nor utilize leverage or
derivatives, the ETFs that AlphaSector tracks may make use of such financial instruments or strategies.

“AlphaSector” is a service mark of F-Squared Investments, Inc. and AIS. Neither AIS nor F-Squared Investments, Inc. is affiliated with
Navellier & Associates, Inc. Navellier & Associates, Inc. has entered into a Model Manager Agreement with F-Squared pursuant to which
it timely receives any changes made to the AlphaSector Premium Index holdings. Investment products such as the Navellier Vireo
AlphaSector Premium strategy that are based on the AlphaSector Premium Index are not necessarily sponsored by AIS or F-Squared,
and AIS and F-Squared do not make any representation regarding the advisability of investing in them. One cannot directly invest in an
index. Index returns presented represent past performance, and are not a guarantee of future results or indicative of any specific
investment.

VIREO‘

OS Received 03/16/2023



Case 1:17-cv-11633-DJC Document 222-28 Filed 08/12/19 Page 8 of 8

Important Disclosures (cont.)

Navellier does not calculate the statistical information included in the attached report. The calculation and the information are provided by
Zephyr Associates, a company not related to Navellier. Although information contained in the report has been obtained from Zephyr
Associates and is based on sources Navellier believes to be reliable, Navellier does not guarantee its accuracy, and it may be incomplete
or condensed. The report and the related Zephyr sourced information are provided on an “as is” basis. The user assumes the entire risk
of any use made of this information. Investors should consider the report as only a single factor in making their investment decision. The
report is for informational purposes only and is not intended as an offer or solicitation for the purchase or sale of a security. Zephyr
sourced information is the exclusive property of Zephyr Associates. Without prior written permission of Zephyr Associates, this
information may not be reproduced, disseminated, or used to create any financial products.

The S&P 500 Index measures the performance of 500 stocks that are considered to be widely held by Standard & Poors, a division of
The McGraw-Hill Companies, Inc., and comprises approximately three-quarters of the total capitalization of companies publicly traded in
the United States. The S&P 500 Index is weighted by market value and its performance is thought to be representative of the stock
market as a whole. It is reported that over 70% of all U.S. equity funds are tracked by the S&P 500. The index selects its companies
based upon their market size, liquidity, and sector. Most of the companies in the index are mid cap or large corporations. This index is
composed of 400 industrial, 20 transportation, 40 utility, and 40 financial companies. Many experts consider the S&P 500 one of the most
important benchmarks available to judge overall U.S. market performance. Presentation of Index data does not reflect a belief by
Navellier that any stock index constitutes an investment alternative to any Navellier equity strategy presented in these materials, or is
necessarily comparable to such strategies and an investor cannot invest directly in an index. Among the most important differences
between the Indices and Navellier strategies are that the Navellier equity strategies may (1) incur material management fees, (2)
concentrate investments in relatively few ETFs, industries, or sectors, (3) have significantly greater trading activity and related costs, and
(4) be significantly more or less volatile than the Indices.

Potential investors should consult with their financial advisor before investing in any Navellier Investment Product. Investment in equity
strategies involves substantial risk and has the potential for partial or complete loss of funds invested.

VIREO‘
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From: Peter Nicolas <peter_nicolas@navellier.com>
Sent: Thursday, March 29, 2012 12:01 PM

To: daniel.parilo@wellsfargoadvisors.com

Subject: presentation-strategy description
Attachments: 063011 Vireo Allocator Sales Presentation_b.pdf
Peter Nicolas, CFA

Senior VP Regional Consultant - Eastern Division
Mobile-775-813-3433

A
NAVELLIER

Navellier & Associates

1 E Liberty 3rd Fi, Reno, NV 89501
800 365 8471 toll-free

775 813 3433, 775 562 8261 fax
petern@navellier.com

www.navellier.com

DISCLAIMER

This email message is intended only for the personal use of the
recipient(s) named above. This message may be privileged and
confidential. If you are not an intended recipient, you may

not review, copy or distribute this message. If you have
received this communication in error, please notify us
immediately by email and delete the original message.

Navellier & Associates Inc.'s outgoing and incoming emails are
electronically archived and may be subject to review and/or
disclosure to someone other than the intended recipient.

The SEC suggests that clients compare the accuracy of portfolio statements provided by Navellier & Associates Inc. to
statements provided to clients by their custodian

Navellier & Associates, Inc.
1 East Liberty, 3rd Floor
Reno, Nevada 89501

info@navellier.com
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Visit us on the web at: hitp://www.navellier.com
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§VIREO“

Confidence Rising

Introducing Vireo
An exciting, new, defensive ETF portfolio

Vireo AlphaSector Allocator Premium Portfolio

www.vireoinvestments.com
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AlphaSector Allocator Premium Index provides investors critical
benefits rarely seen in long-only strategies

+ Alpha is expressed where it is needed the most
— Traditional managers attempt to deliver their highest alpha in strong bull markets
+ Traditional portfolios typically exhibit underperformance or modest

outperformance in bear markets

— AlphaSector Allocator Premium Index has historically delivered consistent alpha in
“normal” markets and highest alpha in negative markets

« However, the portfolio can lag in strong bull markets

+ AlphaSector Allocator Premium has the potential to improve consistency of

returns across multiple markets

+ Live track record for U.S. equity sleeve — stress tested across two bear markets

 Live assets began tracking the strategies:
U.S. Equity — April 1, 2001 International — May 1, 2009
Fixed Income — December1, 2009 Alternatives — December 1, 2009

ht 2008 - Confidental Pe

loss of funds invested

this presentalion
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Limiting risk in down markets and participating in up markets

AlphaSector Allocator Premium Index is designed to consistently outperform the Dow
Jones Moderate Global Index and outperform cash

* Quality downside risk management, especially in weak markets

» Powerful but simple story, and uses NO derivatives, leverage, or shorting As of Jun 2011

vs. i Vs,

AlphaSector AlphaSector

i Allocator oJ Allocator AlphaSector
AlphaSector Allocator Premium Index Performance Promium | oo o Premium [T
Apr 2001 - Jun 2011 index (Pure | " Global Index (Pure | piended
400 g Foss) Index Ss) Index
Cum. Return : 5
350 e AlphaSector
/ Allocater 1 Yr Return
Premium Index
300 A'A' == {Pure Gross) 3 Yr Return
/ 5 Yr Return .29
 wmmem )] Moderate
250 Y Global Index
Max Drawdown -8.2%
200 e AlphaSector "
. ; Allocator Blended Std. Dev. 7.3%
Index
150 Alpha 9.7%
R-Squared 51%
100 - Beta 0;555.
50 Ann. Excess Return 6.4%
P o [22] < ¥} [} t o] =) [ - 5 Yr Up Capture Ratio 100%
§ T © 9 e 9 9 2 9 £ =
al el © el o3 ) <3 ] el b it 5 Yr Down Capture Ratio 38%
ial Consultant One-on-One Use Only. Source: F-Squared Invastiments, Zephyr StyleAdvisor. Performance resulls prasernted herein do not

¢ indicale future performance Eﬂveslmem n equlty strategies involves bubhlanliéﬂ risk and has the potential for pdrtl.ii or romplr.u
Ioss of funds invested. Resulls presente ends and other eam:ngs. Pleasa read Imporiant disclosures at tha end of
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Distribution of annual returns since inception shows the
reduction in losses that has been incurred

AlphaSector Allocator Premium Index vs. Dow Jones
Moderate Global Index, AlphaSector Allocator

Blended Index, and S&P 500
Distribution of Rolling 12-Month Returns 4/2001 to 6/2011

AlphaSector AlphaSector
Allocator DJ Moderate | Allocator
Premium Index | Global Index| Blended Skl
(Pure Gross) Index
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AlphaSector Allocator Premium includes or excludes sectors in the
portfolio through disciplined re-allocation and diversification

100% : RS ; :
i ! ] ; 3 s, w Utilities {(XLU) = Financials (XLF)

>
o N
5  Technology (XUK) mEnergy (XLE)
c. ~ . yy
w 50% »Materials (XL BCons. Staples (XLP)
u Heaitheare (XLY) = Cons, Disc. {(XLY)
= 0% : m Industrials (XLI) m Short Tenm
0 : Treasunes (BIL)
_g 100%
o mEmerging Markels (EEM;
‘é 50% wEAFE (EFA)
b
f]
=
=
0%
100%
0
g mReal Estate (1YR)
E= - mGold (GLD)
c  50% o
= = S&P 500 (SPY)
1
E m Short Term
0% Treasunes (BIL)
- -
o 100% B AAA(LOD)
g # High Yield (HYG)
2 50% mMorfgages (MBB)
8 mMunicipals (MUB}
% w7-10 Year Treasuries {
T 0% L
™ o o [32) 2] < < wn %) s} o - ~ o © o)} @ o ) o = E
€ 2 g 8@ @ @ @ g g £ g 2 g ¢ g 9 9o 9 - T T
~ o @6 o O o Mmoo o o e T~ B - B > S < S > SN T s "B o B > B
Note pericds where the index goes to cash: (IEF)
For Financial Consultant One-on-One Use Aprd 2001 to June 2011 Sourca: F-Sgus
Confidantial, Patents pe a0t N

strategies involves substantial risk and has the potential for partial or complete loss of funds invi its presentad i

reinvesiment of all dividends and other earmings. Pigase read impariant discinsures st the end of this presentation

s - s  aaa s IR

OS Received 03/16/2023



Case 1:17-cv-11633-DJC Document 222-29 Filed 08/12/19 Page 8 of 9

Important Disclosures

Vireo AlphaSector Allocator Premium attempts to track an index known as the AlphaSector Allocator Premium Index, owned and
published by Active Index Solutions, LLC (*AlS”). The AlphaSector Allocator Premium Index is a quantitatively driven index that
applies a weekly trading protocol to the nine Select Sector SPDRs, an exchange traded fund (“ETF") representing 1-3 month
Treasuries (ticker BIL), two international ETFs, five fixed income ETFs, two “alternative” ETFs, and a S&P 500 SPDR. There is no
guarantee that the advisor will be successful in achieving returns similar to the AlphaSector Allocator Premium Index, and in fact
client returns may be significantly lower than the index returns after actual fees are taken into account, including management
fees, brokerage or transaction costs, or other administrative or custodian fees a client may incur. One cannot directly invest in an
index. Index returns presented represent past performance and are not a guarantee of future results or indicative of any specific
investment.

“AlphaSector” is a service mark of F-Squared Investments, Inc. ("F-Squared"), and AIS. Neither AIS nor F-Squared Investments,
Inc. is affiliated with Navellier & Associates, Inc. ("Navellier"). Navellier has entered into a Model Manager Agreement with F-
Squared pursuant to which it timely receives any changes made to the AlphaSector Allocator Premium Index holdings. Investment
products such as the Vireo AlphaSector Allocator Premium strategy that are based on the AlphaSector Allocator Premium Index
are not necessarily sponsored by AIS or F-Squared, and AlS and F-Squared do not make any representation regarding the
advisability of investing in them.

Navellier does not calculate the statistical information included herein. This material has been prepared solely for informative
purposes. F-Squared is the source of all performance data related to the F-Squared AlphaSector Indexes cited in these reports.
Although information contained herein is based on sources Navellier believes to be reliable, Navellier does not guarantee its
accuracy, and the information may be incomplete or condensed.

Statistical analyses of the data presented are provided by Zephyr Associates, a company not related to Navellier. Information
presented herein and the related Zephyr sourced information is provided on an “as is” basis. The user assumes the entire risk of
any use made of this information. Investors should consider the report as only a single factor in making their investment decision.
The report is for informational purposes only and is not intended as an offer or solicitation for the purchase or sale of a security.
Zephyr sourced information is the exclusive property of Zephyr Associates. Without prior written permission of Zephyr Associates,
this information may not be reproduced, disseminated, or used to create any financial products.

VIREO’
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Important Disclosures (cont.)

The Dow Jones Moderate Global Index is a benchmark that takes 60% of the risk of the global securities market. It is a total returns index
that is a time-varying weighted average of stocks, bonds, and cash. The index is the efficient allocation of stocks, bonds, and cash ina
portfolio whose semideviation is 60% of the annualized 36-month historic semideviation of the Dow Jones Aggressive Portfolio Index.
Stocks are represented by the Dow Jones Aggressive Portfolio Index. Bonds are represented by an equal weighting of the following four
bond indexes with monthly rebalancing: BarCap Government Bonds Index, BarCap Corporate Bonds Index, BarCap Mortgage-backed
Bonds Index, and BarCap Majors (ex U.S.) Bonds Index. Cash is represented by the 91-Day T-Bill Auction Average. The efficient portfolio
is updated monthly. Presentation of Index data does not reflect a belief by Navellier that any stock index constitutes an investment
alternative to any Navellier equity strategy presented in these materials, or is necessarily comparable to such strategies and an investor
cannot invest directly in an index. Among the most important differences between the Indices and Navellier strategies are that the
Navellier equity strategies may (1) incur material management fees, (2) concentrate investments in relatively few ETFs, industries, or
sectors, (3) have significantly greater trading activity and related costs, and (4) be significantly more or less volatile than the Indices. The
secondary benchmark for the composite is a blended benchmark using the following indices: S&P 500 (45%), MSCI World ex U.S. (25%),
and Barclays Capital U.S. Aggregate Bond Index (30%). The benchmark is rebalanced daily. The S&P 500 Index measures the
performance of the 500 leading companies in leading industries of the U.S. economy, focusing on the large cap segment of the market,
with approximately 75% coverage of U.S. equities. The MSCI World ex U.S. Index is a free float-adjusted market capitalization weighted
index that is designed to measure the equity market performance of developed markets. As of June 2011, the MSCI World ex U.S. Index
consisted of the following 23 developed market country indices: Australia, Austria, Belgium, Canada, Denmark, Finland, France,
Germany, Greece, Hong Kong, Ireland, Israel, Italy, Japan, the Netherlands, New Zealand, Norway, Portugal, Singapore, Spain, Sweden,
Switzerland, and the United Kingdom. MSCI World ex U.S. Index targets 85% of the free float adjusted market capitalization. The
Barclays Capital U.S. Aggregate Bond Index is a broad-based benchmark that measures the investment grade, U.S. dollar-denominated,
fixed-rate taxable bond market, including Treasuries, government-related and corporate securities, MBS (agency fixed-rate and hybrid
ARM passthroughs), ABS, and CMBS.

The S&P 500 Index measures the performance of 500 stocks that are considered to be widely held by Standard & Poors, a division of
The McGraw-Hill Companies, Inc., and comprises approximately three-quarters of the total capitalization of companies publicly traded in
the United States. The S&P 500 Index is weighted by market value and its performance is thought to be representative of the stock
market as a whole. It is reported that over 70% of all U.S. equity funds are tracked by the S&P 500. The index selects its companies
based upon their market size, liquidity, and sector. Most of the companies in the index are mid cap or large corporations. This index is
composed of 400 industrial, 20 transportation, 40 utility, and 40 financial companies. Many experts consider the S&P 500 one of the most
important benchmarks available to judge overall U.S. market performance.

Presentation of Index data does not reflect a belief by Navellier that any stock index constitutes an investment alternative to any Navellier
equity strategy presented in these materials, or is necessarily comparable to such strategies and an investor cannot invest directly in an
index. Among the most important differences between the Indices and Navellier strategies are that the Navellier equity strategies may (1)
incur material management fees, (2) concentrate investments in relatively few ETFs, industries, or sectors, (3) have significantly greater
trading activity and related costs, and (4) be significantly more or less volatile than the Indices.

Potential investors should consult with their financial advisor before investing in any Navellier Investment Product. Investment in equity
strategies involves substantial risk and has the potential for partial or complete loss of funds invested.
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From: Cheryl Czyz <Cheryl_Czyz@navellier.com>

Sent: Wednesday, June 20, 2012 5:35 PM

To: kevin.norman@wfadvisors.com

Subject: Vireo commentaries

Attachments: Vireo SPECIAL commentary August 2011.pdf; Vireo SPECIAL commentary August 15
2011.pdf

Mr. Norman,

Here are a couple of commentaries from F-Squared Investments regarding last year’s signals, etc. that you might find
interesting. Sorry to inundate you with information, but don’t want to leave any stones unturned.

Thank you.
Cheryl

Cheryl Czyz
Marketing Associate-Central Division

NAVELLIER

Calewlsted Svesting
(Please note our address has changed)
Navellier & Associates
1 E Liberty, Suite 504, Reno, NV 89501
800 365 8471 x 411 toll-free
775.785.9411, 775.562.8252 fax
cherylc@navellier.com
www.navellier.com
www.vireginvestments.com

Visit Our Blogs

http://blogs.navellier.com

Please be advised that the attached materials have not been submitted for compliance approval.
It is the responsibility of the Financial Advisor to submit any materials intended for client use to the proper compliance channels for approval
prior to distribution.

DISCLAIMER

This email message is intended only for the personal use of the
recipient(s) named above. This message may be privileged and
confidential. If you are not an intended recipient, you may

not review, copy or distribute this message. If you have
received this communication in error, please notify us
immediately by email and delete the original message.

Navellier & Associates Inc.'s outgoing and incoming emails are

1
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electronically archived and may be subject to review and/or
disclosure to someone other than the intended recipient.

The SEC suggests that clients compare the accuracy of portfolio statements provided by Navellier & Associates Inc. to
statements provided to clients by their custodian

Navellier & Asscciates, Inc.
1 East Liberty, Ste. 504
Reno, Nevada 89501
info@navellier.com

Visit us on the web at: http:/Amwww.navellier.com
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a VIREO AlphaSector SUPPLEMENTAL

> I i n i V12N AT ~N NI
Confidence Rising Premium Index [NFORMATION

August 15, 2011
A SPECIAL COMMENTARY FROM F-SQUARED INVESTMENTS, INC.

SPECIAL MARKET UPDATE PART Il - ALPHASECTOR/US EQUITIES

One week ago F-Squared published a Special Market Update addressing the fast changing market in August, and the
implications for the AlphaSector Indices’. Two key comments from that Update addressed the forward looking
outlook for the markets and the AlphaSector Premium Index:

“the key analytical question that the AlphaSector models will be evaluating is whether thisis a
structural change in market dynamics (i.e. a formal correction with the potential to become a bear
market), or just a high volatility market event representing nothing more than a buying opportunity”

“A closer look at the models showed that of the remaining 8 active sectors, all but two have shown
EXTENSIVE WEAKENING, and are extremely vulnerable to turning negative in the next week or two.”

The first of these two comments has not been fully answered yet, and is discussed further in the “Is this 2008 or
2010” section below. The second question, addressing sector stability in the Index, has been answered. In the wake
of sharp market declines seen in the first five trading days of August, this past week saw continued market weakness
coupled with record volatility, and has resulted in further changes to the AlphaSector Premium Index structure.

In addition to the one sector that turned off within the AlphaSector Premium Index one week ago, this past Friday
five additional sectors turned negative, and were also removed. With six sectors now removed and only three

remaining, the Index and all portfolios tracking the Index will now have a 25% cash allocation.

This dramatic and rapid response by AlphaSector, adapting to the fast moving markets, is literally unprecedented in
the ten-year history of the strategy. Prior to this month’s moves, the maximum number of sectors that had turned
off for the AlphaSector Premium Index over a two week period was three.

ANALYTICAL DYNAMICS IMPACTING ALPHASECTOR

The over-riding market dynamic of the past several weeks was the remarkable increase in volatility. As measured by
our proprietary volatility calculation, the average sector had a doubling of volatility in the past 6 weeks. Since our
investment engines respond to increasing levels of volatility by shortening the investment horizon and increasing
sensitivity to near-term market events, the doubling of volatility is having a tangible impact on our models.

The spike in sector volatility has thus resulted in a sharp shortening of the investment horizon, which has translated,
in just two weeks, into a transition of the portfolio to a very defensive profile. In the past two weeks, AlphaSector
Premium Index moved from a very bullish stance -- all nine sectors active -- to a 25% cash position.

(As a point of reference, while the current level of sector volatility has increased about 150% year to date, the level of
volatility seen is still only about one-half that seen in late 2008.)

OS Received 03/16/2023
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SUPPLEMENTAL

ORMATION

PORTFOLIO IMPLICATIONS

While disclosure rules prohibit us from disclosing the sectors that were turned off until 30 days from month end,
there are some interesting portfolio characteristics of the resulting portfolio structure that we can share.

With a 25% cash weighting, the portfolio has clearly become more defensive. And while the market from January
through July was trending positive and deserved a more bullish portfolio structure (see page one of the prior Special

Market Update), some insight into how the Index might respond to rest of this year can be gleaned by looking at
characteristics of the current Index design, as would have been seen earlier in 2011:

e |f this portfolio had been in place for the full year in 2011, the portfolio would have delivered a beta to the S&P
500 Index of approximately 70%.

e The current portfolio also would have had a 2011 year to date Down Capture Ratio of less than 40%’. Thus, the
current Index structure would have participated in less than one-half of the decline in the S&P 500 in 2011.

e Remarkably, the current Index design would have had a 2011 year to date Up Capture Ratio of more than 100%.%
Is THIS 2008 or 2010?

One of the strengths of the AlphaSector strategies is their ability to adapt to changing markets, especially once most
of the sectors move to “inflection points”, or positions where they are actively transitioning from positive to negative
or back again. Over the past several years there have been two concentrated periods of time where the S&P 500
experienced a decline of 10% or more. In both cases AlphaSector moved to a very defensive position in the wake of
the declines. However, in one of the two cases the markets reversed themselves and began an extended rally. In the
other case, the decline signaled the beginning of a prolonged bear market.

Thus the question for investors is whether August 2011 will prove to look more like 2010 or 20087

In the second quarter of 2010 the S&P 500 dropped over 11%. The AlphaSector Premium Index moved sharply
defensive, shifting from nine active sectors in April, 2010, to just two active sectors by the first week of July (50%
cash). July 2010 proved pivotal, as the market rebounded with a 7% gain for the month and set the stage for a 15%
gain for the calendar year. Fortunately, the AlphaSector Premium Index was able to respond in kind. The Index
added back three sectors in July, gained 10.1% for the month (310bp ahead of the S&P 500), and 17.7% for CY 2010.

During the week of October 5, 2008, the S&P 500 dropped a stunning 18.1%. AlphaSector Premium Index had
previously moved to a 75% cash weighting, and the events of early October pushed AlphaSector to a 100% cash
position. 2008 and 2009 proved to be one of the worst Bear markets of the past century, and the S&P 500
proceeded to drop another 14.7% from October 2008 to March 2009. In this case, AlphaSector Premium Index
maintained the 100% cash position until the first week of April, 2009, protecting investors during the Bear market
and still setting the stage for a 580bp outperformance versus the S&P 500 during 2009.

Fortunately, the current environment does not appear as dire as what was faced in 2008, and hopefully the market
will rebound by year end. Regardless, the AlphaSector models are designed to adapt and respond to changing
market conditions, and will hopefully demonstrate the same strengths for investors as shown in both 2008 and 2010.

The F-Squared Investment Committee

I BT T BT
www.vireoinvestments
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Copyright © F-Squared Investments, Inc. All rights reserved. “AlphaSector” is a service mark of F-Squared Investments, Inc.

Disclosure for Performance Data

“AlphaSector” is a service mark of F-Squared Investments, Inc. This material is proprietary and may not be
reproduced, transferred or distributed in any form without prior written permission from Active Index Solutions, LLC
or F-Squared Investments, Inc. Active Index Solutions and F-Squared Investments reserve the right at any time and
without notice to change, amend, or cease publication of the information. This material has been prepared solely for
informative purposes. The information contained herein has been obtained from sources that we believe to be
reliable, but its accuracy and completeness are not guaranteed. It is made available on an "as is" basis without
warranty.

Investment products that may be based on AlphaSector Indexes are not sponsored by Active Index Solutions, LLC,
and neither F-Squared Investments, Inc. nor Active Index Solutions, LLC makes any representation regarding the
advisability of investing in them. One cannot invest directly in an index.

The Indexes are based on active strategies, with the strategy that the AlphaSector Rotation Index and the
AlphaSector Premium Index are based on having an inception date of April 1, 2001. The process of converting the
active strategy to an index implies that the returns presented, while not backtested, reflect theoretical performance
an investor would have obtained had it invested in the manner shown and does not represent returns that an
investor actually attained, as investors cannot invest directly in an index. Theoretical and hypothetical performance
has many inherent limitations. The performance is adjusted to reflect the reinvestment of dividends. The fee
schedule and anticipated expenses are included in the client agreement. F-Squared’s fees are available upon request
and also may be found in Part Il of its Form ADV. Past performance is no guarantee of future results.

The information presented is based upon the performance of an Index as reported by NASDAQ OMX, or Active Index
Solutions, LLC. The information is adjusted to reflect the reinvestment of dividends and, except where indicated, all
returns are presented gross of fees. No representation or warranty is made as to the reasonableness of the
assumptions made or that all assumptions used in achieving the returns have been stated or fully considered.
Changes in the assumptions may have a material impact on the hypothetical returns presented.

AlphaSector Rotation Index is the exclusive property of F-Squared Investments, Inc. and Active Index Solutions, LLC.
Active Index Solutions, LLC has contracted with The NASDAQ OMX Group, Inc. (collectively, with its subsidiaries and
affiliates, “NASDAQ OMX") to calculate and maintain the AlphaSector Rotation Index, NASDAQ OMX shall have no
liability for any errors or omissions in calculating the AlphaSector Rotation Index.

Returns represent past performance, and are not guarantees of future results or indicative of any specific investment.
Past performance is no guarantee of future results.

Sources: Morningstar, NASDAQ OMX, F-Squared Investments. All rights reserved.

! This update can be downloaded as a pdf from our website at www.vireoinvestments.com, under the Commentary tab. The
update is titled Special Commentary from F-Squared Investments - Monday, August 8, 2011.

?Up/Down Number Ratio is defined by Morningstar as: Up/Down number ratio is a measure of the number of periods that the
investment has positive/negative returns corresponding with positive/negative returns for the benchmark. A larger/smaller ratio

is better.
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a VIREO AlphaSector™ ZQ
2011

- w Premium Index
Confidence Rising

(Equity)

VIREO" is a unigue suite of investment strategies with a single-minded focus: limiting losses S| ppLEMENTAL
during extended market downturns. For today's investor, what you make is not nearly as A
important as what you keep! Based on the AlphaSector Indexes, owned and published by INFORMATION
Active Index Solutions LLC, this strategy, known as defensive allocation. aiso allows Vireo to

deliver improved returns in up markets by constantly working from a position of strength (i.e.,

the portfolio’s attempt to avoid losses before making new gains). The Vireo portfolios are

designed to deliver attractive risk-adjusted returns through multiple investment markets via

diversification and defensive re-allocation, including the use of cash.

AlphaSector Premium Portfolio Key Features

Invests in the nine Select Sector SPDR ETFs and cash

Uses NO shorting, leverage, inverse ETFs, or exotic derivative investments
« Focuses primarily on downside risk management, especially in weak markets

« Under extreme market conditions, the portfolio can build and hold substantial cash
positions to avoid losses

Participates in rising markets with the ability to outperform in up markets

+ 100% quantitiative process, highly disciplined, weekly calculation

AlphaSector Premium Index Performance
Growth of 100 Dollars from 4/1/2001 - 6/30/2011

£400

5350

$300

$200

$150

$100 ¢

$50 T & x P )
i ¢ & & § § & § § § g3
— AlphaSectar Premeum ndex (Fure Grass) — 5007 0

Sources: Zephyr StyleADVISOR. F-Squared Investments, Inc. Performance results presented herein do not
necessarily indicate future performance. Investment in equity strategies involves substantial risk and has the polential
for partial or complete loss of funds mvested. Resuilts presented include reinvestment of alt dividends and other
earnings. Please read imporiant disclosures at the end of this presentation.

www.vireoinvestments.com
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Extreme losses can destroy any investment plan. SUPPLEMENTAL

Gain Required Capital Years Required INFORMATION
to Recover : Gap for Full Recovery

in less than one year (5/18/2008 - 3/7/2009), the S&P 500 lost -51%; full recovery
requires a gain of 104%. During the same period, AlphaSector Premium Index
only lost -10%; full recovery requires a gain of 11%.

Source: NASDAGQ OMX, Marningstar, Active Index Solutions.

Performance Returns Return/Risk Analysis

Awalcedfenms om0 42001 to o
(Pure Gross) Index {Pure Gross) index

2™ Quarter 0.92% 0.10% Best Month 10.12% 9.57%

Year-to-Date 6.97% 6.02% Worst Month -7.85% -16.79%

Trailing 1 Year 36.09% 30.69% % of Up Month 7 68% R 63%

Trailing 3 Years 1.5 23% -3,347‘7:'57 " % of Down Manth 32':‘/;.. 37%

Trailing 5 Years 15.92% 294% Maximum Drawdown (%) -13‘25%-- -50.95%

Trailing 10 Years 13.66% 272% a h o

Since Inception (4/1/01) 13.79% 3.22%

Cumulative Return 275.78% 38.41% '

(4/1/01-6/30/11)

Yearly Returns Comparative Return/Risk Analysis

ik O~ 12001 o e e
(Pure Gross) Index {Pure Gross) Index
2010 17.90% 15.06% Alpha 12.02% 0.00%
2009 o 32.31% - és 46% Beta™ 048”’» - 100“’-\
EB -1.87% -3?.00%7). Standard Devia\;n‘i_“ 10 El;:fu 15.82%
2007 " 1ae7%  549%  ReSquared® C statm 100.00%
2006 1669% ...”1‘5.?9%7 " Up Capture Ratio 85.80";’; 100.00%
2005 7 6.86% 4791% l Down Capture Ralio 41.50.“;{: 7 100.00%
2004 14.88% 10 83%
2003 24.81% _ ”2-8-.:’5-8%
2002 - - 5 33% o ‘-22.10%7 7
2001 (9 months) 5.99% -0 03% .

Source: Momingstar, F-Squared Investments, Zephyr SiyleADVISOR
M Annualized standard deviation since inceplion
@ Caleulated since incepiion vs. S&F 500 Index

Polential investors should consult with their financial adwisor before investing in any investment product. Investment in equity strategies

involves subslantial risk and has the potenlial for partial or complete loss of funds invested. Results presented do nol necessanly indicale future
performance. All performance figures include reinvestment of dividends, interest. and other income.

Please read imporiant disclosures at the end of this presentation.

www.vireoinvestments.
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Historical Diversification and Re-allocation SUPPLEMENTAL
April 1, 2001 - May 31, 2011
The Vireo AlphaSector Premium Index invests in the nine Select Sector ETFs and a cash equivalent, INFORMATION

short-term Treasury ETF (“BIL"). Based upon a weekly risk assessment calculation, each sector may be
“turned on” or "turned off” and under certain circumstances, the portfolio has the potential to have a 100%
allocation to the Treasury ETF (i.e., cash).
100% 4
= Utilities (XLU)
80%
=Technology (XLK}
8% widatedals (XLB)
Healthcare (XLV}
70%
windustnals (XLI)
=Financials (XLF)
=Energy (XLE}
aCons. Staples (XLP)
=Cons. Disc. (XLY}

aGhort Term
Treasunes (BIL)

0% ; o " . " 3
- g o o far) < ) w0 W 0 r~ g @© o] @ @ =] =] =

) @ & 8 @ 8 & & 8 8 ¢ &8 53 5 8 8 3 &g & ¢ t©=

> 2 L g e ¢ e g 9 9o o 2 9 o o @ T X g5

Note periods where the Index goes to cash: [l (BIL)

Source. Morningstar, F-Squared Investments. Copyright 2009 ~ Patents pending. Allocations presented for each ETF
represent the allccation for the majority of time dunng the stated pericd and do not necessarily represent the weight for
any specific date. Allocations are rounded for presentation purposes.

ETF Universe:

The AlphaSector Premium Portfolio Covers all of the S&P 500 Sectors

U.S. Equity Cash Equivalent
¢ 1 N B —

Please read important disclosures at the end of this presentation.

e vireoinvestments com : i P T
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Important Disclosures

ALPHASECTOR PREMIUM INDEX:

The AlphaSector Premium Index is owned and published by Active Index Selutions, LLC ("AlS"). The AiphaSector
Premium Index is a quantitatively driven index that applies a weekly trading protocol to nine Select Sector SPDRs
and an exchange traded fund ("ETF") representing 1-3 month Treasuries (ficker BIL). The index has the potential

to be invested in any combination of the nine SPDRs including all nine at the same time. a combination of sector
SPDRs and the Treasury ETF, or can be 100% invested in the Treasury ETF. There is no guarantee that the
advisor will be successful in achieving returns similar to the AlphaSector Premium Index, and in fact client returns
will be significantly lower than the index returns after fees are taken into account, including management fees,
brokerage or transaction costs, or other administrative or custodian fees a client may incur. One cannot directly
invest in an index. Index returns presented represent past performance, and are not a guarantee of future results or
indicative of any specific investment.

“AlphaSector” is a service mark of F-Squared Investments. Inc.. and AIS. Neither AIS nor F-Squared Investments.
Inc., is affiliated with Navellier & Associates, Inc. Navellier & Associates, Inc.. has entered into a Model Manager
Agreement with F-Squared pursuant to which it timely receives any changes made to the AlphaSector Premium
Index haldings. Investment products such as the Vireo AlphaSector Premium strategy that are based on the
AlphaSector Premium Index are not necessarily sponsored by AlS or F-Squared, and AlS and F-Squared do not
make any representation regarding the advisability of investing in them. One cannot direclly invest in an index.
Index returns presented represent past performance, and are not a guarantee of future results or indicative of any
specific investment.

Navellier does not calculate the statistical information included in the attached report. The calculation and the
information are provided by Zephyr Associates, a company not related to Navellier. Although information contained
in the report has been oblained from Zephyr Associates and is based on sources Navellier believes to be reliable,
Navellier does not guarantee its accuracy, and it may be incomplete or condensed. The report and the related
Zephyr sourced information are provided on an “as is” basis. The user assumes the entire risk of any use made of
this information. Investors should consider the report as only a single factor in making their investment decision.
The report is for informational purposes only and is not intended as an offer or salicitation for the purchase or sale
of a security. Zephyr sourced information is the exclusive property of Zephyr Associates. Without prior written
permission of Zephyr Associates, this information may not be reproduced, disseminated, or used fo create any
financial products.

The S&P 500 Index measures the performance of 500 stocks that are considered to be widely held by Standard
& Poors, a division of The McGraw-Hill Companies, Inc., and comprises approximately three-quarters of the total
capitalization of companies publicly traded in the United States. The S&P 500 Index is weighted by market value
and its performance is thought to be representative of the stock market as a whole. It is reported that over 70% of
all U.S. equity funds are tracked by the S&P 500. The index selects its companies based upon their market size.
liquidity, and sector. Most of the companies in the index are mid cap or large corporations. This index is composed
of 400 industrial, 20 transportation, 40 utility, and 40 financial companies. Many experts consider the S&P 500
one of the most important benchmarks available to judge overall U.S. market performance. Presentation of Index
data does not reflect a belief by Navellier that any stock index constitutes an investment alternative to any Navellier
equity strategy presented in these materials, or is necessarily comparable to such strategies and an investor
cannot invest directly in an index. Among the most important differences between the Indices and Navellier
strategies are that the Navellier equity strategies may (1) incur material management fees, (2) concentrate
investments in relatively few ETFs, industries, or sectors, (3) have significantly greater trading activity and related
costs, and {4} be significantly more or less volatile than the Indices.

Potential investors should consult with their financial advisor before investing in any Navellier Investment Product.
Investment in equity strategies involves substantial risk and has the potential for partial or complete loss of funds
invested.

About Vireo 800.887.8671
Vireo Portfolio Sponsor Navellier & Associates
Navellier & Associates One East Liberty, Third Floor,

X Reno, Nevada 89501
Model Portfolio Management

F-Squared Investments/Active Index Solutions, LLC
Total Product Assets: $35 million
Benchmark: S&P 500 Index

Objective: The AlphaSector Premium Index seeks to limit losses during severe market downturns while
fully participating in up markets.

Investment Process: The AlphaSector Premium Index utilizes a highly disciplined, quantitative process
to assess forward-looking risk across each of the S&P 500 sectors. Using widely available ETFs, the
portfolio will re-allocate between these individual sectors whenever the risk is deemed too great. When
conditions warrant, the portfolio can go to cash.
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Tht

Vireo AlphaSector
Premium

VI RE O Performance

SUPPLEMENTAL

Confidence Rising

: : INFORMATION
Vireo AlphaSector Premium Performance (Equity)
Wrap Composite Growth of 100 Doltars from 3/1/2010 - 6/30/2011

$130 —_— ———— —— SRR, e e = S— N —

$125

$120

§115

$110

$105
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$95
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3 % 8 7 % ¥R 2 % 3z % 73 %z A & b &
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e Vo) AlphiaSector Promium (Pure Gross) ams \firao AlphaSeclor Premiam (Neb) w—

Source: Zephyr StyleADVISOR

Return/Risk Analysis

A Vireo AlphaSectar Premium S&P Vireo AlphaSector Premium S&P
Annualized Returns " 3/1/2010 to :
Wrap C it 500
through 6/30/11 e i inree RO o8 sioonr  epComeosite o ST
(Pure Gross) Net (Pure Gross) Net
2™ Quarter 1.78% 1.15% 0.10% Best Month 9.78% 9.27% 8.92%
Year-to-Date 7.79% 6.80% 5.02% Worst Month -7.79% -7.82% -7.99%
Trailing 1 Year 35.90% 33.23% 30.68% % of Up Month 69% 69% 69%
Since Inception {3/1/10) 17.48% 15.28% 16.62% % of Down Month 31% 31% 31%
Cumuiative Return ' " T e o P ; . W
(311/10-6/30/11) 23.96% 20.88% 22.75% Maximum Drawdown (%) -13.67% 13.72% 12.80%
Yearly Returns Comparative Return/Risk Analysis
Vireo AlphaSector Premium S&P 31172010 t Vireo AlphaSector Premium S&P
Wrap Composite 500 5130/204 1° Wrap Composite 500
(Pure Gross) Net Index (Pure Gross) Index
2010 (10 months) 15.00% 13.18% 15.77% Alphat! 1.56% 0.00%
Source: FactSel, Zephyr StyleADVISOR. Beta™” 0.95% 1.00%
' Annualized standard deviation since inception s
= Calouated snce meeption vs. S&P 500 index Standard Deviation" 16.08% 16.43%
R-Squared? 94.01% 100.00%
Up Capture Ratio 96.40% 100.00%
Down Capture Ratio 90.40% 100.00%

Performance results presented herein do not necessarily indicate fulure performance. investment in equity strategies
involves substantial nsk and has the potential for partial or complele loss of funds invested. Resulls presented include
reinvestment of all dividends and other earnings. Please read important disclosures at the end of this presentation.

b

Q 2011
B SE
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VIREO

LORJIGEINE

AlphaSector ) ()

1011

Premium <%

VIREO ALPHASECTOR PREMIUM WRAP COMPOSITE

Reporting Currency U.S. Dollar | June 30, 2011

Firm Composite

Composite

Percentage of Number of Composite Net S&P 500 Index Composite
Year Asets Assets Firm Assets Accounts Pure Gross Return (%) Return (%) Dispersion (%)
($M) ($M) : Return (%) ° “’
2010! 2,365 3 <1% 21 15.00 13.18 15.77 NJA?

!Performance calculations for the period ended December 31, 2010 only includes 10 months of history.
NIA information is not statistically meaningful due to an insufficient mumber of portfolios in the composite for the entire year.

1. Compliance Statement — Navellier &
Associates, Inc. claims compliance with the Global
Investment Performance Standards (GIPS®)

and has prepared and presented this report in
compliance with GIPS standards. Navellier &
Associates, Inc. has been independenty verified
for the periods January 1, 1995 through December
31, 2010 by Ashland Partners & Company LLP.

A copy of the verification report is available upon
request. Verification assesses whether (1) the firm
has complied with all the composite construction
requirements of the GIPS standards on a firm-wide
basis and (2) the firm’s policies and procedures are
designed to calculate and present performance in
compliance with the GIPS standards. Verification
does not ensure the accuracy of any specific
composite presentation.

2. Definition of Firm - Navellier & Associates,
Inc. is a registered investment adviser established
in 1987. Navellier & Associates, Inc. manages

a variety of equity assets for primarily U.S. and
Canadian institutional and retail clients.

3. Composite Description - The Virco
AlphaSector Premium Wrap Composite includes
all discretionary Vireo AlphaSector Premium
equity accounts that are charged a wrap fee and
are managed with sirilar objectives for a full
month, including those accounts no longer with
the firm. The strategy attempts to track an index
known as the AlphaSector Premium Index and
Navellier & Associates, Inc. pays a licensing fee to
F-Squared Investments, Inc. to provide a model of
the index. The index is quantitatively driven and
applies a weekly trading protocol to nine Seleer
Sector SPDRs and an exchange traded fund (ETF)
representing 1-3 month Treasuries. The index has
the potential to be invested in any combination
of the nine SPDRs including all nine at the same
time, a combination of sector SPDRs and the
Treasury ETF, or can be 100% invested in the
Treasury ETE There is no guarantee that Navellier
will achieve returns similar to the index, and in fact
the strategy’s returns may vary from the index due
to the timing of trades and after fees are taken into
account, including management fees, brokerage

or transactions costs, or other administrative

or custodian fees. Performance is calculated on

a “time-weighted” and “asset-weighted” basis.
Performance figures thar are net of fees take into
account advisory fees and any brokerage fees

or commissions that have been deducted from

0OS Rgceived 03/16/2023

the account. “Pure” gross-of-fees returns do not
reflect the deduction of any trading costs, fees, or
expenses, and are presented only as supplemental
information. Thercfore, actual returns will be
reduced by advisory and other expenses incurred.
Performance results include the reinvestment of
any dividends. The composite was created March
1, 2010. As of April 2011, the Navellier Virco
AlphaSector Premium Wrap Composite has

been renamed the Virco AlphaSector Premium
Wrap Composite. Valuations and returns are
computed and stated in U.S. Dollars. Portfolio
valuation sources are IDC, Factset, and Thompson.
Performance is calculated using the “Modified
Dietz Method.” Policies for valuing portfolios,
calculating performance, and preparing compliant
presentations are available upon request.

4. Management Fees - The management fee
schedule for accounts ranges from 75 to 100 basis
points, depending on account size and brokerage
selected. Some incentive fee, fixed fee, and fulcrum
fee accounts may be included. Fees are negotiable,
and not all accounts included in the composite are
charged the same rate. Bundled fee accounts make
up 100% of the composite for all periods shown.
Fee schedules are provided by independent sponsors
and are available upon request from the respective
sponsor. The bundled fees include custody, trading
expenses, and other expenses associated with the
management of the account. The client is referred
to the firm’s Form ADV Part I for a full disclosure
of the fee schedule.

5. Composite Dispersion - If applicable, the
dispersion of annual returns is measured by the
standard deviation across asset-weighted portfulio
returns represented within the composite for the
full year.

6. Benchmark - The primary benchmark for the
composite is the S&P 500 Index. The S&P 500
consists of 500 stocks chosen for market size,
liquidity and industry group representation. It is

a market value weighted index with each stock's
weight in the index proportionate to its market
value. The reported returns reflect a rotal return for

cach quarter inclusive of dividends. The asset mix
of the composite may not be precisely comparable
to the presented indices. Presentation of index
data does not reflece a belief by the Firm chat the
S&P 500 Index, or any other index, constitutes an
investment alternative to any investment strategy

presented in these materials or is necessarily
comparable to such strategies.

7. General Disclosure - The three-year annualized
standard deviation is not presented because 36
months of history is not available. Actual results
may differ from composite results depending

upon the size of the account, custodian related
costs, the inception date of the account and other
factors. Performance results presented herein

do not necessarily indicate future performance.
Investment in equity strategies involves
substantial risk and has the potential for partial
or complete loss of funds invested. Results
presented include reinvestment of all dividends
and other earnings. The securities identified and
described do not represent all of the securities
purchased, sold, or recommended for client
accounts. The results presented were generated
during a period of improving and deteriorating
cconomic conditions in the U.S. and both positive
and negative market performance. There can be no
assurance that these favorable market conditions
will occur again in the future. Navellier has no data
regarding actual performance in different economic
or market cycles or conditions. It should not be
assumed that any securities recommendations made
by Navellier in the future will be profitable or equal
the performance of securities made in this request.
For a list of recommendations made by Navellier &
Associates, Inc. for the preceding twelve months
or to receive a complete list and description

of Navellier & Associates, Inc.’s investment
composites, contact Tim Hope at (800) 365-8471,
extension 416, or write to Navellier & Associates,
Inc., One East Liberty, 3rd Floor, Reno, NV 89501,

or e-mail timh@navellier.com.

All Information contained herein is stated as of
the date referenced at the top of this page unless
indicated otherwise. Past performance is no
guarantee of future results.

Navellier & Associates, Inc.
One East Liberty, Third Floor
Reno, Nevada 89501

800-887-8671
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Vireo AlphaSector™ Premium ¢ Supplemental Information

Portfolio Diversification and Re-allocation History March 1, 2010 - May 31, 2011

The Vireo AlphaSector Premium Portfolio invests in the nine Select Sector ETFs and a cash equivalent short-term Treasury
ETF (“BIL"). Based on a weekly risk assessment calculation, each sector may be “turned on” or “turned off" and under
certain circumstances, the portfolio has the potential to have a 100% allocation to the Treasury ETF (i.e., cash).

= Utilities (XLU)

=Technology (XLK)

= Materials (XLB)
Healthcare (XLV)

= ndustrials (XLI

=Financials (XLF)

=Energy (XLE)

u(Cons. Staples (XLP)

=Cons. Disc. (XLY)

®Short Term
Treasuries (BIL)

5110
610

7110

2111

311

a1 .
511

6111 -

310
4/10
8/10
9/10
10/10
11/10
12/10
1111

Periods where the portfolio goes to cash: [l (BIL)

Source: Momingstar, F-Squared Investments. Copyright 2009 ~ Patents pending. Allocations presented for each ETF represent the allocation for the

maijority of time during the stated period and do not necessarily represent the weight for any specific date. Allocations are rounded for presentation o :
purposes. Performance results presented herein do nol necessarily indicate future performance. Investment in equity strategies involves substantial risk I REO
and has the potential for partial or complete loss of funds invested. Results presented include reinvestment of all dividends and other earnings. Please

read important disclosures at the end of this presentation,
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5 VIKEO AlphaSector Allocator

; % Premium In
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August 8, 2011
A SPECIAL COMMENTARY FROM F-SQUARED INVESTMENTS, INC.

What a difference a week makes. The US stock market had been grinding its way
upwards throughout the majority of the year. Figure 1 below shows the market's move
from January through the end of July, with the positive trend line provided. While there
clearly were market gyrations, a key aspect of the market through July 31 was that when
the S&P 500 declined, the lows were higher than the prior lows, and on the rallies, the
highs were higher than the prior highs. From most perspectives, this return stream would
characterize a healthy market.

FIGURE 1: S&P 500 Total Return, 1/1/2011 - 7/31/2011
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August has proven to represent a different dynamic. As of August 5, 2011, the S&P 500
had fallen -10.4% for the prior month, but 69% of that decline occurred in this last week. In
fact, the S&P 500 is down -10.2% for the prior 3 months, which is virtually identical to the
prior one month period. Thus virtually all of the decline in the broader US markets for both
the trailing 30 days and 90 days has occurred in the last 5 trading days. This can be seen
clearly in Figure 2 below.

FIGURE 2: S&P 500 Total Return, 1/1/2011 - 8/5/2011
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Therefore, from the perspective of the AlphaSector Allocator Premium models, much ofthe S| PP EMENTAL
key data reflecting the current state of the market is actually just one week old. And the
key analytical question that the AlphaSector models will be evaluating is whether this is a
structural change in market dynamics (i.e., a formal correction with the potential to become
a bear market), or just a high volatility market event representing nothing more than a
buying opportunity.

INFORMATION

This Special Market Update will therefore start with a brief “executive summary” of current
portfolio dynamics, and is then organized into the following sections to address this issue,
and set expectations on future activity: Market Backdrop; Historical Context; Implications
on the AlphaSector Models.

BRIEF SUMMARY OF ALPHASECTOR ALLOCATOR PREMIUM INDEX PORTFOLIO
DYNAMICS

The US markets have seen a dramatic performance decline over the past few weeks, with
a loss over the past week of -7.2%, and -9.0% since 7/1/11. The AiphaSector Allocator
Premium Index has declined significantly less than the S&P over the past several weeks.

»  AlphaSector Allocator Premium Index is outperforming the S&P 500 by 1.85% YTD, by
1.58% for the week and 2.75% since 7/1/11.

While the AlphaSector Allocator Index had all equity sectors active for most of the year,
ane of the sectors turned off this weekend. A closer look at the models showed that of the
remaining equity sectors, all but two have shown EXTENSIVE WEAKENING, and are
extremely vulnerable to turning negative in the next week or two. In the bond sleeve, the
bullish position in High Yield could be threatened by continued weakness in risky assets.

+  Unless conditions change dramatically, 6 of the US domestic equity sectors are
vulnerable to turning negative. If all 8 of the vulnerable sectors turn negative, it would
result in a significant cash position.

«  The level and extent of weakening seen in the sector evaluations by the AlphaSector
Allocator models over the past few weeks represent one of the most dramatic deterio-
rations in sector strength in the history of the model.

MARKET BACKDROP

While performance dynamics, such as shown on the prior page, are critical. at the heart of
the AlphaSector Allocator engines is a “Dynamic Volatility Window” that adjusts the
sensitivity of the models to the current environment. The higher the sector volatility level
(based on the proprietary AlphaSector Allocator volatility calculation), the more sensitive
the engine is to near-term market events; the lower the sector volatility, the less sensitive
the engine is to near-term market moves.

Therefore, some key volatility related data:

+  Qverall changes in levels of volatifity. at the sector level, had been very benign through
the first quarter of the year. Average increase in volatility was just 18% through the
first quarter, and negative on a year-over-year basis.

OS Received 03/16/2023
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«  The second quarter of 2011 and the early part of Q3 show a different volatility regime.
Average volatility at the US domestic equity sector level increased 83% from March 31,
and over 115% year-to-date (YTD). The vast majority of that volatility increase
occurred in the last few weeks of July and the first week of August.

+  The US equity sector with the lowest increase in volatility YTD is Utilities with a 51%
increase.

+  The US equity sector with the highest increase in volatility YTD is Energy. with a 225%
increase.

Correlation among the US equity sectors is another market component that has an impact
on the AlphaSector Allocator models. Specifically, the higher the level of sector correlation,
the less value the AlphaSector Allocator decisions will have for the client. Fortunately,
correlations remain reasonably low, and dispersion reasonably high:

«  Trailing 3 months, spread between best to worst sector returns is 14.2%.
+  Trailing 6 months, spread between best to worst sector returns is 20.0%.

Final insight to understanding current market dynamics is sector performance moves. The
broader S&P 500 return pattern YTD is shown in Figures 1 and 2. For the sectors, some
additional detailed information includes:

= Onaverage, the equal weighted average return of the nine US equity sectors YTD is
-3.2%, versus -3.6% for the S&P 500. This data point demonstrates the typical benefit
of our equal weighting at the sector level within the US equity sleeve.

= Declines by US equity sectors from the market peaks earlier in the year average a
-12.8% decline. However, as mentioned earlier, approximately 70% of the declines
occurred in the first week of trading in August.

+  The worst performing sector YTD is US Financials, which is down -15.2%.
»  The best performing sector YTD is Gold, which is up +19.8%.

HISTORICAL CONTEXT

AlphaSector strategies are designed to provide participation in up markets, and implement
aggressive risk controls in bear markets. Decisions are purely quantitative in nature, and
made on a weekly basis. The intent is not to employ market timing, but rather to make
repeatable decisions about the probability of a sector to lose money on a forward looking
basis. Volatility is a key component in defining how sensitive the models are at any given time.

Our models do not use fundamental information, or “guess” the direction of the markets.
Rather, we evaluate market results and adapt our positions based on the unbiased market data.

There is a lag in the time between a market move for a sector and when the AlphaSector
engine makes a change in sector direction. To put this lag into perspective, a “short”

www.vireoinvestments.com
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period of loss before a sector would turn off has historically been 4-5 weeks (i.e.. Energy in
July/August of 2008). While this might appear deliberate, this approach has allowed
AlphaSector to avoid the past two bear markets. Further, the models will move aggres-
sively to become defensive once engaged. For example, from May 2010 to the first week
of July 2010, the AlphaSector Allocator Premium Index went from nine US equity sectors
active to only two active equity sectors.

A powerful means of understanding the performance profile of the AlphaSector sirategies
is to look at returns over a series of rolling time periods. The various AlphaSector
strategies were all designed to deliver consistent, repeatable returns, with high predict-
ability of returns in similar categories of market conditions.

The following will provide key data reflecting performance over rolling time periods:

+  AlphaSector Allocator Premium Index has had positive returns 91% of the time for
rolling 6 month periods, and 80% for rolling 3 month periods. Substantially better than
the S&P 500. (See chart below and to the left.)

+  The lag in the AiphaSector Allocator decision implementation means that there is the
potential for losses of more than 8% within a rolling 80 day period. However, as the
time period gets longer, the maximum histerical loss actually declines (i.e., AlphaSector
Allocator has historically “set a floor” in maximum loss or drawdown within the first
month or two, and then performance tends to improve as the time period expands.)
(See chart below and to the right.)

= The S&P 500 has had quarterly losses of more than 40%, and as the time period
extends the maximum loss increases.

Pertent of Rolling Pertods with Positive Returns Worst Returr for Rofing Periods
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IMPLICATIONS FOR THE ALPHASECTOR ALLOCATOR MODELS

»  The US markets have seen a dramatic performance decline over the past few weeks,
with a loss over the past week of -7.2%, and -9.0% since 7/1/11.

»  AlphaSector Allocator Premium has declined significantly less than S&P 500 over the
past several weeks.
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«  AlphaSector Allocator Premium Index is outperforming the S&P 500 by 0.6% YTD, by
1.58% over the last week and by 2.75% since 7/1/11.

= While the AlphaSector Allocator Premium Index had ali 9 US equity sectors active for
most of the year, one of the nine sectors turned off this weekend.

«  Acloser look at the models showed that of the remaining active equity sectors, all but
two have shown EXTENSIVE WEAKENING, and are extremely vulnerable to turning
negative in the next week or two. Weak risky asset price action increases the
likelihood that High Yield will be remaved from the bond sleeve.

«  Unless conditions change dramatically, 6 of the remaining 8 sectors are vulnerable to
turning negative. If all 6 of the vulnerable sectors turn negative, it would resultin a
significant cash position.

«  The level and extent of weakening seen in the sector evaluations by the AlphaSector
Allocator models over the past few weeks represent one of the most dramatic deterio-
ration in sectors strength in the history of the model.

= Ifit turns out that 6 or more sectors turn off over the next several weeks (and we build
a partial cash weighting), it could easily represent the fastest our models have moved
to a cash-based defensive position in the 10+ year history of the Index.

The F-Squared Investment Committee

Copyright © F-Squared Investments, Inc All ights reserved  “AlphaSecioris a service mark of F-Squared Investments, Inc

Disclosure for Performance Data

“AlphaSector” is a service mark of F-Squared Investments, Inc. This material is
proprietary and may not be reproduced, transferred or distributed in any form without prior
written permission from Active Index Solutions, LLC or F-Squared Investments, inc. Active
Index Solutions and F-Squared Investments reserve the right at any time and without
notice to change, amend, or cease publication of the information. This material has been
prepared solely for informative purposes. The information contained herein has been
obtained from sources that we believe to be reliable, but its accuracy and completeness
are not guaranteed. It is made available on an “as is” basis without warranty.

Investment products that may be based on AlphaSector Indexes are not sponsored by
Active Index Solutions, LLC, and neither F-Squared Investments, Inc. nor Active Index
Solutions, LLC makes any representation regarding the advisability of investing in them.
One cannot invest directly in an index.

The Indexes are based on active strategies, with the strategy that the AlphaSector
Rotation Index and the AlphaSector Premium Index are based on having an inception date
of April 1, 2001. The process of converting the active strategy to an index implies that the
returns presented, while not backiested, reflect theoretical performance an investor would
have obtained had it invested in the manner shown and does not represent returns that an

OS Received 03/16/2023




Case 1:17-cv-11633-DJC Document 222-30 Filed 08/12/19 Page 18 of 21

investor actually attained, as investors cannot invest directly in an index. Theoretical and
hypothetical performance has many inherent limitations. The performance is adjusted to
reflect the reinvestment of dividends. The fee schedule and anticipated expenses are
included in the client agreement. F-Squared’s fees are available upon request and also
may be found in Part i of its Form ADV. Past performance is no guarantee of future results.

The information presented is based upon the performance of an Index as reported by
NASDAQ OMX, or Active Index Solutions, LLC. The information is adjusted to reflect the
reinvestment of dividends and, except where indicated, all returns are presented gross of
fees. No representation or warranty is made as to the reasonableness of the assumptions
made or that all assumptions used in achieving the returns have been stated or fully
considered. Changes in the assumptions may have a material impact on the hypothetical
returns presented.

AlphaSector Rotation Index is the exclusive property of F-Squared Investments, Inc. and
Active Index Solutions, LLC. Active Index Solutions, LLC has contracted with The
NASDAQ OMX Group, Inc. (collectively, with its subsidiaries and affiliates, “NASDAQ
OMX") to calculate and maintain the AlphaSector Rotation Index. NASDAQ OMX shall
have no liability for any errors or omissions in calculating the AlphaSector Rotation Index.

Returns represent past performance, and are not guarantees of future results or indicative
of any specific investment. Past performance is no guarantee of future results.

Sources: Morningstar, NASDAQ OMX, F-Squared Investments. All rights reserved.

Copyright © F-Squared Investments, Inc. All rights reserved. “AlphaSector”is a service
mark of F-Squared Investments, Inc.

Although information in this presentation has been obtained from and is based upon
sources that Navellier believes to be reliable, Navellier does not guarantee its
accuracy and it may be incomplete or condensed.

Important Disclosures

The AlphaSector Premium Index and the AlphaSector Allocator Premium Index are owned
and published by Active Index Solutions, LLC (“AlS"). The AlphaSector Premium Index is a
quantitatively driven index that applies a weekly trading protocol to nine Select Sector
SPDRs and an exchange traded fund (‘ETF") representing 1-3 month Treasuries (ticker
BIL). The index has the potential to be invested in any combination of the nine SPDRs
including all nine at the same time, a combination of sector SPDRs and the Treasury ETF,
or can be 100% invested in the Treasury ETF. The AlphaSector Allocator Premium Index is
a guantitatively driven index that applies a weekly trading protocol to the nine Select Sector
SPDRs, a Treasury exchange traded fund, two international ETFs, five fixed income ETFs,
two “alternative” ETFs, and a S&P 500 SPDR. There is no guarantee that the advisor will
be successful in achieving returns similar to the AlphaSector Premium Index or the
AlphaSector Allocator Premium Index, and in fact client returns may be significantly lower
than the indices’ returns after actual fees are taken into account, including management
fees, brokerage or transaction costs, or other administrative or custodian fees a client may
incur. One cannot directly invest in an index. Index returns presented represent past
performance, and are not a guarantee of future results or indicative of any specific investment.
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“AlphaSector” is a service mark of F-Squared Investments, Inc., and AlS. Neither AIS nor
F-Squared Investments, Inc., is affiliated with Navellier & Associates, Inc. Navellier &
Associates, Inc., has entered into a Model Manager Agreement with F-Squared pursuant to
which it timely receives any changes made to the AlphaSector Premium Index and the
AlphaSector Allocator Premium Index haldings. Investment products such as the Vireo
AlphaSector Premium and Vireo AlphaSector Allocator Premium strategies that are based
on the AlphaSector Premium index and the AlphaSector Allocator Premium Index, respec-
tively, are not necessarily sponsored by AlS or F-Squared, and AlS and F-Squared do not
make any representation regarding the advisability of investing in them.

The S&P 500 Index measures the performance of 500 stocks that are considered to be
widely held by Standard & Poors, a division of The McGraw-Hill Companies, Inc., and
comprises approximately three-quarters of the total capitalization of companies publicly
traded in the United States. The S&P 500 Index is weighted by market value and its
performance is thought to be representative of the stock market as a whole. It is reported
that over 70% of all U.S. equity funds are tracked by the S&P 500. The index selects its
companies based upon their market size, liquidity, and sector. Most of the companies in the
index are mid cap or large corporations. This index is composed of 400 industrial, 20
transportation, 40 utility, and 40 financial companies. Many experts consider the S&P 500
one of the most important benchmarks available to judge overall U.S. market performance.
Presentation of Index data does not reflect a belief by Navellier that any stock index
constitutes an investment alternative to any Navellier equity strategy presented in these
materials, or is necessarily comparable to such strategies and an investor cannot invest
directly in an index. Among the most important differences between the Indices and
Navellier strategies are that the Navellier equity strategies may (1) incur material
management fees, (2) concentrate investments in relatively few ETFs, industries, or
sectors. (3) have significantly greater trading activity and related costs, and {4) be signifi-
cantly more or less volatile than the Indices.

Potential investors should consult with their financial advisor before investing in any
Navellier Investment Product. Investment in equity strategies involves substantial risk and
has the potential for partial or complete loss of funds invested.

About Vireo 800.887.8671

Model Portfolio Management One East Liberty, Third Floor,
F-Squared Investments Rene, Nevada 89501
Howard Present, President

Total Product Assets: 5283 million
Benchmark: Dow Jones Moderate Global Index

Objective: The Vireo AlphaSector Allocator Premium Portfolio seeks to limit losses during severe
market downturns while fully participating in up markets.

Investment Process: The Vireo AlphaSector Allocator Premium Portfolio utilizes a highly disciplined,
quantitative process to assess forward-looking risk across all major asset classes. Using widely
available ETFs, the portfolio will reallocate between individual sectors and asset classes whenever the
risk is deemed too great. When conditions warrant, the porifolio can go to cash.

www.vireoinvestments.com
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AlphaSector Allocator ) ()
4 VIREO e 2013
Premium 01|
Confidence Rising
VIREQ ALPHASECTOR ALLOCATOR PREMIUM WRAP COMPOSITE
Reporting Currency U.S. Dollar | June 30, 2011

Firm Composite Percentage T Composite  Composite DJ Moderate AlphaSector Composite
Year Assets Assets of Firm Aum erto Pure Gross  Net Return Global Index Allocator Blended ~ Dispersion

($M) ($M) Assets ceounts  peturn (%) (%) Return (%) Index Return (%) (%)

2010 2,365 73 3% 358 12.53 10.75 13.87 12.59 N/A?

'Performance calculations for the period ended December 31, 2010 only includes 10 months of history.
*NJ/A information is not statistically meaningful due to an insufficient number of portfolios in the composite for the entire year.

1. Compliance Statement — Navellier & Associates,
Inc. claims compliance with the Global Investment
Performance Standards (GIPS®) and has prepared
and presented this report in compliance with GIPS
standards. Navellier & Associates, Inc. has been
independently verified for the periods January 1, 1995
through December 31, 2010 by Ashland Partners &
Company LLP. A copy of the verification report is
available upon request. Verification assesses whether
(1) the firm has complied with all the composite
construction requirements of the GIPS standards

on a firm-wide basis and (2) the firm's policies and
procedures are designed to calculate and present
performance in compliance with the GIPS standards.
The Vireo AlphaSector Allocator Wrap Composite has
been examined for the periods March 1, 2010 through
December 31, 2010. The verification and performance
examination reports are available upon request.

2. Definition of Firm - Navellier & Associates,

Inc. is a registered investment adviser established in
1987. Navellier & Associates, Inc. manages a variety
of equity assets for primarily U.S. and Canadian
institutional and retail clients.

3. Composite Description - The Vireo AlphaSector
Allocator Premium Wrap Composite includes all
discretionary Vireo AlphaSector Allocator Premium
equity accounts that are charged a wrap fee and are
managed with similar objectives for a full month,
including those accounts no longer with the irm.
The strategy attempts to track an index known as
the AlphaSector Allocator Premium Index and
Navellier & Associates, Inc. pays a licensing fee to
F-Squared Investments, Inc. to provide a model of
the index. Thirty-six percent of the index consists of
the AlphaSector Premium Index, 30% consists of the
AlphaSector Fixed Income Index, 24% consists of the
AlphaSector International Index, and 10% consists
of the AlphaSector Alternatives Premium Index. The
AlphaSector Premium Index is quantitatively driven
and applies a weekly trading pratocol to nine Select
Sector SPDRs and an exchange traded fund (ETF)
representing 1-3 month Treasuries. The index has the
potential to be invested in any combination of the
nine SPDRs including all nine at the same time, a
combination of sector SPDRs and the Treasury ETF,
or can be 100% invested in the Treasury ETE The
AlphaSector Fixed Income Index is quantitatively
driven and applies a weekly trading protocol to four
fixed income ETFs along with a 7-year Treasury

ETE The index has the potential to be invested

in a combination of the four fixed income ETFs

and the Treasury ETF or can be 100% invested in
the Treasury ETE The AlphaSector International
Index is quantitatively driven and applies a weekly
trading protocol to two international equity ETFs,
representing developed international markets and
emerging markets, along with a 1-3 month Treasury
ETE The index has the potential to be invested

in a combination of the two international ETFs,

a combination of the international ETFs and the
Treasury ETF, or can be 100% invested in the
Treasury ETE. The AlphaSector Alternatives Index

is quantitatively driven and applies a weekly trading
protocol to two alternative ETFs, representing real
estate and gold, and either an S&P 500 ETF ora 1-3
month Treasury ETF. The index has the potential to
be invested in a combination of the alternative ETFs
or a combination of the alternative ETFs and the
S&P 500 ETF or the 1-3 month Treasury ETF if the
AlphaSector Premium Index has any exposure to the
Treasury ETFE There is no guarantee that Navellier
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will achieve returns similar to the index, and in fact
the strategy’s returns may vary from the index due

to the timing of trades and after fees are taken into
account, including management fees, brokerage or
transactions costs, or other administrative or custodian
fees. Performance is calculated on a “time-weighted”
and “asset-weighted” basis. Performance figures that
are net of fees take into account advisory fees and

any brokerage fees or commissions that have been
deducted from the account. “Pure” gross-of-fees returns
do not reflect the deduction of any trading costs, fees,
or expenses, and are presented only as supplemental
information. Therefore, actual returns will be reduced
by advisory and other expenses incurred. Performance
results include the reinvestment of any dividends. The
composite was created March 1, 2010. As of October
2010, the Navellier Vireo AlphaSector AllWeather
Premium Wrap Composite has been renamed the
Navellier Vireo AlphaSector Allocator Premium Wrap
Composite. As of April 2011, the Navellier Vireo
AlphaSector Allocator Premium Wrap Composite

has been renamed the Vireo AlphaSector Allocator
Premium Wrap Composite. Valuations and returns

are computed and stated in U.S. Dollars. Portfolio
valuation sources are IDC, Factset, and Thompson.
Performance is calculated using the “Modified Dietz
Method.” Policies for valuing portfolios, calculating
performance, and preparing compliant presentations
are available upon request.

4. Management Fees - The management fee schedule
for accounts ranges from 75 to 100 basis points,
depending on account size and brokerage selected.
Some incentive fee, fixed fee, and fulerum fee accounts
may be included. Fees are negotiable, and not all
accounts included in the composite are charged the
same rate. Bundled fee accounts make up 100% of

the composite for all periods shown. Fee schedules are
provided by independent sponsors and are available
upon request from the respective sponsor. The bundled
fees include custody, trading expenses, and other
expenses associated with the management of the
account. The client is referred to the firm’s Form ADV
Part 11 for a full disclosure of the fee schedule.

5. Composite Dispersion - If applicable, the dispersion
of annual returns is measured by the standard deviation
across asset-weighted portfolio returns represented
within the composite for the full year.

6. Benchmark - The Dow Jones Moderate Global
Index is a benchmark that takes 60% of the risk of the
global securities market. It is a total returns index that
is a time-varying weighted average of stocks, bonds,
and cash. The index is the efficient allocation of stocks,
bonds, and cash in a portfolio whose semideviation

is 60% of the annualized 36-month historic
semideviation of the Dow Jones Aggressive Portfolio
Index. Stocks are represented by the Dow Jones
Aggressive Portfolio Index. Bonds are represented by
an equal weighting of the following four bond indexes
with monthly rebalancing: BarCap Government
Bonds Index, BarCap Corporate Bonds Index, BarCap
Mortgage-backed Bonds Index, and BarCap Majors
(ex U.S.) Bonds Index. Cash is represented by the
91-Day T-Bill Auction Average. The efficient portfolio
is updated monthly. The secondary benchmark for

the composite is a blended benchmark using the
following indices: S&P 500 (45%), MSCI World ex
U.S. (25%), and Barclays Capital U.S. Aggregate Bond
Index (30%). The benchmark is rebalanced daily. The
S&P 500 Index measures the performance of the 500
leading companies in leading industries of the U.S.
economy, focusing on the large cap segment of the

market, with approximately 73% coverage of U.S.
equities. The MSCI World ex U.S. Index is a free float-
adjusted market capitalization weighted index that is
designed to measure the equity market performance of
developed markets. As of June 2011, the MSCI World
ex ULS. Index consisted of the following 23 developed
market country indices: Australia, Austria, Belgium,
Canada, Denmark, Finland, France, Germany,
Greece, Hong Kong, Ireland, Israel, Italy, Japan,

the Netherlands, New Zealand, Norway, Portugal,
Singapore, Spain, Sweden, Switzerland, and the
United Kingdom. MSCI World ex U.S. Index targets
85% of the free floar adjusted market capitalization.
The Barclays Capital U.S. Aggregate Bond Index is a
broad-based benchmark that measures the investment
grade, U.S. dollar-denominated, fixed-rate taxable
bond market, including Treasuries, government-related
and corporate securitics, MBS (agency fixed-rate and
hybrid ARM passthroughs), ABS, and CMBS. The
returns for the indices include the reinvestment of

any dividends. The asset mix of the composite may
not be precisely comparable to the presented indices.
Presentation of index data does not reflect a belief

by the Firm that the Dow Jones Moderate Global
Index, or any other index, constitutes an investment
alternative to any investment strategy presented in
these materials or is necessarily comparable to such
strategies.

7. General Disclosure - The three-year annualized
standard deviation is not presented because 36 months
of history is not available. Actual results may differ
from composite results depending upon the size of

the account, custodian related costs, the inception
date of the account and other factors. Performance
results presented herein do not necessarily indicate
future performance. Investment in equity strategies
involves substantial risk and has the potential for
partial or complete loss of funds invested. Results
presented include reinvestment of all dividends and
other earnings. The securities identified and described
do not represent all of the securities purchased, sold,
or recommended for client accounts. The results
presented were generated during a period of improving
and deteriorating economic conditions in the U.S.
and both positive and negative market performance.
There can be no assurance that these favorable marker
conditions will occur again in the future. Navellier
has no data regarding actual performance in different
economic or market cycles or conditions. It should not
be assumed that any securities recommendations made
by Navellier in the future will be profitable or equal
the performance of securities made in this request.

For a list of recommendations made by Navellier &
Associates, Inc. for the preceding twelve months or

to receive a complete list and description of Navellier
& Associates, Inc.’s investment composites, contact
Tim Hope at (800) 365-8471, extension 416, or write
to Navellier & Associates, Inc., One East Liberty, 3rd
Floor, Reno, NV 89501, or e-mail timh@navellier.com.
All Information contained herein is stated as of the
date referenced at the top of this page unless indicated
otherwise. Past performance is no guarantee of future
results.

Navellier & Associates, Inc.
One East Liberty, Third Floor
Reno, Nevada 89501
800-887-8671
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VIREO ALPHASECTOR PREMIUM WRAP COMPOSITE
Reporting Currency U.S. Dollar | June 30, 2011

Firm Composite Percentage of Number of St Composite Net S&P 500 Index Composite
Year Assets Assets Firm Asset A ts Pure Gross Re (%) Ret (%) Di ion (%)

($M) (SM) irm Assets ccoun Return (%) eturn eturn ispersion
2010 2,365 3 <1% 21 15.00 13.18 15.77 N/A?

!Performance calculations for the period ended December 31, 2010 only includes 10 months of history.
N[A information is not statistically meaningful due to an insufficient number of portfolios in the composite for the entire year.

1. Compliance Statement — Navellier &
Associates, Inc. claims compliance with the Global
Investment Performance Standards (GIPS®)

and has prepared and presented this report in
compliance with GIPS standards. Navellier &
Associates, Inc. has been independencly verified
for the periods January 1, 1995 through December
31, 2010 by Ashland Partners & Company LLP.

A copy of the verification report is available upon
request. Verification assesses whether (1) the firm
has complied with all the composite construction
requirements of the GIPS standards on a firm-wide
basis and (2) the firm’s policies and procedures are
designed to calculate and present performance in
compliance with the GIPS standards. Verification
does not ensure the accuracy of any specific
composite presentation.

2. Definition of Firm - Navellier & Associates,
Inc. is a registered investment adviser established
in 1987. Navellier & Associates, Inc. manages

a variety of equity assets for primarily U.S. and
Canadian institutional and retail clients.

3. Composite Description - The Virco
AlphaScctor Premium Wrap Composite includes
all discretionary Vireo AlphaSector Premium
cquity accounts that are charged a wrap fee and
are managed with similar objectives for a full
month, including those accounts no longer with
the firm. The strategy attempts to track an index
known as the AlphaSector Premium Index and
Navellier & Associates, Inc. pays a licensing fee to
F-Squared Investments, Inc. to provide a model of
the index. The index is quantitatively driven and
applies a weekly trading protocol to nine Select
Sector SPDRs and an exchange traded fund (ETF)
representing 1-3 month Treasuries. The index has
the potential to be invested in any combination

of the nine SPDRs including all nine at the same
time, a combination of sector SPDRs and the
Treasury ETF, or can be 100% invested in the
Treasury ETE There is no guarantee that Navellier
will achieve returns similar to the index, and in fact
the strategy’s returns may vary from the index due
to the timing of trades and after fees are taken into
account, including management fees, brokerage

or transactions costs, or other administrative

or custodian fees. Performance is calculated on

a “time-weighted” and “asset-weighted” basis.
Performance figures that are net of fees take into
account advisory fees and any brokerage fees

or commissions that have been deducted from

OS Received 03/16/2023

the account. “Pure” gross-of-fees returns do not
reflect the deduction of any trading costs, fees, or
expenses, and are presented only as supplemental
information. Therefore, actual returns will be
reduced by advisory and other expenses incurred.
Performance results include the reinvestment of
any dividends. The composite was created March
1, 2010. As of April 2011, the Navellier Vireo
AlphaSector Premium Wrap Composite has

been renamed the Vireo AlphaSector Premium
Wrap Composite. Valuations and returns are
computed and stated in U.S. Dollars. Portfolio
valuation sources are IDC, Factset, and Thompson.
Performance is calculated using the “Modified
Dietz Method.” Policies for valuing portfolios,
calculating performance, and preparing compliant
presentations arc available upon request.

4. Management Fees - The management fee
schedule for accounts ranges from 75 to 100 basis
points, depending on account size and brokerage
selected. Some incentive fee, fixed fee, and fulerum
fee accounts may be included. Fees are negotiable,
and nor all accounts included in the composite are
charged the same rate. Bundled fee accounts make
up 100% of the composite for all periods shown.
Fee schedules are provided by independent sponsors
and are available upon request from the respective
sponsor. The bundled fees include custody, trading
expenses, and other expenses associated with the
management of the account. The client is referred
to the firm’s Form ADV Part Il for a full disclosure
of the fee schedule.

5. Composite Dispersion - If applicable, the
dispersion of annual returns is measured by the
standard deviation across asset-weighted portfolio
returns represented within the composite for the

full year.

6. Benchmark - The primary benchmark for the
composite is the S&P 500 Index. The S&P 500
consists of 500 stocks chosen for market size,
liquidity and industry group representation. It is

a market value weighted index with cach stock's
weight in the index proportionate to its market
value. The reported returns reflect a total return for
cach quarter inclusive of dividends. The asset mix

of the composite may not be precisely comparable
to the presented indices. Presentation of index
dara does not reflect a belief by the Firm that the
S&P 500 Index, or any other index, constitutes an
investment alternative to any investment strategy

presented in these materials or is necessarily
comparable to such strategies.

7. General Disclosure - The three-year annualized
standard deviation is not presented because 36
months of history is not available. Actual results
may differ from composite resules depending

upon the size of the account, custodian related
costs, the inception date of the account and other
factors. Performance results presented herein

do not necessarily indicate future performance.
Investment in equity strategies involves
substantial risk and has the potential for partial
or complete loss of funds invested. Results
presented include reinvestment of all dividends
and other earnings. The securities identified and
described do not represent all of the securitics
purchased, sold, or recommended for client
accounts. The results presented were generated
during a period of improving and deteriorating
economic conditions in the U.S. and both positive
and negative market performance. There can be no
assurance that these favorable market conditions
will occur again in the future. Navellier has no data
regarding actual performance in different economic
or market cycles or conditions. It should not be
assumed that any securities recommendations made
by Navellier in the future will be profitable or equal
the performance of securities made in this request.
For a list of recommendations made by Navellier &
Associates, Inc. for the preceding twelve months
or to receive a complete list and description

of Navellier & Associates, Inc.’s investment
composites, contact Tim Hope at (800) 365-8471,
extension 416, or write to Navellier & Associates,
Inc., One East Liberty, 3rd Floor, Reno, NV 89501,
or ¢-mail timh@navellier.com.

All Information contained herein is stated as of
the date referenced at the top of this page unless
indicated otherwise. Past performance is no
guarantee of future results.

Navellier & Associates, Inc.
One East Liberty, Third Floor
Reno, Nevada 89501
B00-887-8671
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From: John Ranft <John_Ranft@navellier.com>

Sent: Wednesday, October 05, 2011 9:15 PM

To: '‘pgoll@ladenburg.com’

Ce: Brent Farber

Subject: Navellier Vireo Portfolios - The Portfolios That Go To Cash

Attachments: 063011 Vireo Allocator Sales Presentation_b.pdf; VAllocatorFULL_Slick.pdf; Vireo

AlphaDEX 06301 1slick.pdf; AlphaSector Premium - alphadex 9-2011.pdf; Vireo Conf
Call transcript_Howard Present080811.pdf

Hi Paige,

It was good speaking with you today. Thank you for your interest in our products. | am sorry that | could not help you
with the covered call portfolio.

As | mentioned, about two years ago Navellier introduced a suite of defensive portfolios that we call Vireo. The Vireo
portfolios were designed with the primary goal of protecting assets during a prolonged down market. The AlphaSector
Allocator Portfolio, our most popular portfolio, is a balanced account that has an equity component (both domestic and
foreign), a fixed income component, and an alternative investments component. The portfolio uses a proprietary
quantitative process, developed by F-Squared Investments, that identifies those market sectors or asset classes in which
it is best to be invested and those in which it is not. As stock market volatility increases, the Vireo process gets more
sensitive and the shifting between sectors may increase. But, the real power behind the portfolio comes from its ability
to raise cash when conditions warrant. It is entirely possible that the portfolio would raise a substantial amount of cash
should conditions deteriorate beyond a certain point. And through this cash position, Vireo is able to protect a
portfolio’s value and ultimately take advantage of upswings in the market.

We also offer an all domestic equity portfolio (AlphaSector Premium), a global portfolio (AlphaSector Global Premium)
and an international portfolio (AlphaSector International Premium). They are each managed in a similar way to the
AlphaSector Allocator Premium Portfolio and can go to cash if needed. Finally, we recently introduced two brand new
portfolios, AlphaSector AlphaDEX Portfolio and the AlphaSector AlphaDEX Allocator portfolio (an all equity portfolio
and a balanced portfolio using the AlphaDEX Sector ETFs from First Trust).

Attached is a presentation from our Vireo partner, F-Squared Investments as well as our own presentation. The

presentations explain more about the Vireo process. | have also included the Q2-2011 portfolio fact sheets, as well as a
couple of white papers and articles that address the philosophy behind the portfolios.

Thank you again for your interest and please let me know if you have any questions.

John

John L. Ranft, CIMA
Senior Vice President
Director of Sales and Marketing

Navellier & Associates
1 East Liberty Street, 3rd Floor, Reno, NV 89501

OS Received 03/16/2023
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916 316-7661 / 775 562-8252 fax
800 365-8471 toll-free
johnr@navellier.com
www.navellier.com
www.navelliervireo.com

Internal Marketing Associate
Cheryl Czyz

775 785-9411 / 775 562-8252 fax
800 365-8471 toll-free
cherylc@navellier.com

Please be advised that the attached materials have not been submitted for compliance approval.
It is the responsibility of the Financial Advisor to submit any materials intended for client use to the proper compliance channels for approval
prior to distribution.

VIREO

9

st rs D sy
LONIGeENRLe Isirg

www.navelliervireo.com

DISCLAIMER

This email message is intended only for the personal use of the
recipient(s) named above. This message may be privileged and
confidential. If you are not an intended recipient, you may

not review, copy or distribute this message. If you have
received this communication in error, please notify us
immediately by email and delete the original message.

Navellier & Associates Inc.'s outgoing and incoming emails are
electronically archived and may be subject to review and/or
disclosure to someone other than the intended recipient.

The SEC suggests that clients compare the accuracy of portfolio statements provided by Navellier & Associates Inc. to
statements provided to clients by their custodian

Navellier & Associates, Inc.
1 East Liberty, 3rd Floor
Reno, Nevada 89501
info@navellier.com

Visit us on the web at: http://www.navellier.com

OS Received 03/16/2023
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¢ Investors’ investment goals fall into one of three categories:
¢  Wealth Creation
¢ Wealth Distribution
— Retirement income (retail)
— Annual funding requirements (institutional)
¢ Wealth Preservation
¢ HIDDEN TRUTHS BEHIND IMPROVING ODDS TO ACHIEVE INVESTOR GOALS:
¢ AVOID SIGNIFICANT LOSSES
® CONSISTENCY OF RETURNS

®* REPEATABILITY OF RETURNS

“The #1 rule of making money is not to lose money.

The second rule is to never forget rule #1.”
- Warren Buffett

Copyright 2011 — Confidential; Patents Pending. Please see “Important 2

Information” on last page for disclosures that are an integral part of presentation. F-Squared Investments, Inc.

OS Received 03/16/2023
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¢ Severe losses create long-term impairment of portfolios due to “Capital Gap”
* Reduces future earnings power of the portfolio due to smaller capital base
* Can add years to the recovery of an investment portfolio

_ GAIN
ACTUALLOSS REQUIRED FOR CAPITAL GAP ACTUAL LOSS YE‘:ﬁfiﬁg‘;ﬁ?‘:‘m
o RECOVERY
-10.0% 11.1% 1.1% -10.0% 0.9
AlphaSector
[ -11.8% 13.4% 1.6% | [_-11.8% Al ] Premium Index
-20.0% 25.0% 5.0% -20.0% 20 N\ | - Featuring the
-30.0% 42.9% 12.9% -30.0% 33 i A'E’_};?EX
S
-40.0% 66.7% 26.7% -40.0% 47 51812008 —
-50.0% 100.0% 50.0% -50.0% 6.3 3/7/2009"
[ -51.0% 104.1% 53.1% | (-51.0% 6.5 ]\
-60.0% 150.0% 90.0% -60.0% 8.4 ~ S&P 500
-70.0% 233.3% 163.3% -70.0% 11.0 5/18/2008 -
3/7/2009"
-80.0% 400.0% 320.0% -80.0% 14.7

1Source: NASDAQ OMX, Morningstar, Active Index Solutions

Copyright 2011 — Confidential; Patents Pending. Please see “Important 3

Information” on last page for disclosures that are an integral part of presentation. F-Squared Investments, Inc.
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¢ Traditional “valuation-based” investment model is based on upside capture
*  Requires unrealistic ability in avoiding extreme downside moves for full market success

¢ AlphaSector “defensive allocation” model is based on avoiding losses

¢ Creates “odds in our favor” investment design

*  Assumes missing majority of extreme upside moves

¢ Simultaneously reduces overall investment risk while capturing excess return

S&P 500 Sector Returns — Extreme Gains and Equivalent Losses'

40.00%

s  Extreme Gains

30.00%

20.00%

10.00%

0.00%

-10.00% \

50,60 | N B Extreme Weekly |
2005 4 Y Gains (10% or more)
Extreme Weekly Losses
(-10% or worse)

-30.00% -

~40.00% Sources: Morningstar, F-Squared Investments Time Period: 10/89 — 6/09

"Winning by Not Losing — The Hidden Power of Defensive Allocation”, F-Squared Investments, 6/09

Copyright 2011 — Confidential; Patents Pending. Please see “Important s
Information” on last page for disclosures that are an integral part of presentation. F-Squared Investments, Inc.
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+ Powerful but simple story, and uses NO derivatives, leverage, or shorting
Returns as of June 30, 2011’

- Cumulative Returns: Comparison vs. S&P 500

- s ASP Index with AlphaDEX
=== AlphaSector Premium Index
200 - e S&P 500 TR

150

100 -

400 +——  emmAlphaSector Premium Index
350 ~——  ———SRP500TR

------

'AlphaDEX Index Returns and AlphaSector Premium Index returns June, 2007~ June, 2011
2Source: NASDQ OMX, Momingstar, Active Index Solutions

Copyright 2011 — Confidential; Patents Pending. Please see “Important 5
Information” on last page for disclosures that are an integral part of presentation.
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Cumulative
Return

1 Year Return

3 Yr Return
(Annualized)

Standard
Deviation

Annual Excess
Return

R-Squared

Maximum
Drawdown

Up Capture Ratioj

Down Capture
Ratio

ASP Index AlphaSector

with
AlphaDEX

98.5%
41.2%

22.0%

15.5%

19.7%

54.3%

-13.4%
111.3%

44.2%

F-Squared Investments, Inc.

Premium
Index

69.6%
36.1%

15.2%

13.5%

15.2%
52.0%
13.4%
89.8%

38.4%

S&P 500 |

-5.7%

30.7% |

3.3%

19.4

N/A
N/A
51.0%
N/A

N/A



Annual Returns by Calendar Year

50% 48.8%
40%
30% 28.7%
24.8%
20% A6
14.9% ™
10.9%
10%
5.3% 25" 4 ou 5.5%
3% 8%
-10%
-20%
-22.1%
-30%
-40% L 37.0%
2002 2003 2004 2005 2006 2007 2008 2009 2010 2011 YTD
B ASP Index with AlphaDEX M AlphaSector Premium Index M S&P 500 TR
Copyright 2011 — Confidential; Patents Pending. Please see “Important 6
Information” on last page for disclosures that are an integral part of presentation. F“Squared Investments, Inc.
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¢ |nvestments include:

* 9 First Trust AlphaDEX exchange traded funds (ETFs) reflecting the primary
sectors of the S&P 500

® Short-term Treasuries ETF (only used in Bear Markets)

¢ Index is re-evaluated weekly

¢ Sector ETFs are traded using a binary model — either IN or OUT of the portfolio

* Sectors forecasted for positive return are left in; sectors forecasted to lose money are
removed entirely

* Decisions are based on a proprietary quantitative model, developed over 9 year period
¢ All sectors remaining IN the index are always equal weighted at the time of rebalancing
® There is a maximum cap of 25% for any sector ETF at time of rebalance

¢ When 6 or more sectors are removed, signals a Bear Market
* Begin to build “cash” position using BIL ETF
— 3 sectors IN = 25% cash; 2 sectors IN = 50% cash; 1 sector IN = 75% cash
® Can goto 100% in S-T Treasuries if all 9 sectors are eliminated

Copyright 2011 — Confidential; Patents Pending. Please see “Important 7

Information” on last page for disclosures that are an integral part of presentation, F-Squared Investments, Inc.
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100%

@ BIL - S5-T Treasuries

90%
© XLU - Utilities
80% -
 XLK - Technol
70% echnology
60% 1 XLB - Materials
50% # XLI - Industrials
20% # XLV - Health Care
30% # XLF - Financials
20% # XLE - Energy
10% W XLP - Cons Staples
0% M XLY - Cons Discr
450 :
po ——AlphaSector Premium Index
30 | ——S&P500TR /_,/\
300 //vnv"
= W
200 ﬂ/
il M M
50
0 e T e T
FETIFPEIGEREIISIFEESFESFESROIISFSILOROS S8 S5 F
T PP T I PN ST T I T I VST I TSI IV I IITSIIVSTE S
TApril 2001- June 2011 2Source: Morningstar, F-Squared Investments
Copyright 2010 — Confidential; Patents Pending. Please see “Impartant 8 F-Squared Investments, Inc.

Information” on last page for disclosures that are an integral part of presentation.
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¢ Model objective
* Makes a “probabilistic” determination of risk of loss for each sector-based ETF

* Does not use valuation metrics, and does not determine relative high or low
valuations

¢ Key inputs to the Model
¢ Historical price returns for each ETF
— Used to generate rolling moving averages for each sector-based ETF

® Volatility

— Comparison of near term volatility to historical volatility allows a statistical
adjustment to eliminate near term “market noise”
®* Changing levels of volatility

— Increasing levels of volatility results in the window size for the rolling moving
averages to compress, increasing sensitivity to near market results

— Decreasing volatility levels expands the window size, increasing stability
¢ Qutput from the Model
* Determination of forecasted performance relative to cash returns (binary decision)
— Results in a sector either included or removed from the portfolio

Copyright 2011 — Confidential; Patents Pending. Please see “Important 9

Information” on last page for disclosures that are an integral part of presentation. F-Squared Investments, Inc.
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The example shown below is a conceptual example of how different moving
average windows and volatility can provide insight into AlphaSector decisions
Financial Price Movement Relative to Moving Average
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30.00 Dy
L
| 200 W
| 1000
o
3 *2
AR

s
£ T

P @ W o iR R G IR R R o o
ARG M A DN AU IR AN AT [N N S
R G QR R I IS O S I S i ol 50

ﬂ&ﬁ@@@@@@@@@@@@@@@@@&@
A

e

40% o S N
30% i :

20% :
10% : b O Gy

‘I._‘_

o & F T P
o,(”» G\AP g\,,p ';&'» '&\- b‘,,o q\.,p &,,,\. RS b\,,p q\.,p 0\,;» %\.,;» b\@ g\.éb 'o'\.,,s lb\.,’\. b\,,p g\..p &.;» »,\6’» b\.,p q\.,p ';&'» a,\.,,» h\.,p g\,,o 0\,;» 6’\.,;» 6\4,0 a\,,p ’;&»

Source: Merningstar, F-Squared Investments

Included in the portfolio

Copyright 2011 — Confidential; Patents Pending. Please see “Important 10
Information” on last page for disclosures that are an integral part of presentation. F-Squared Investments, Inc.
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¢ SEC registered investment management firm

® Qver $3.9 billion in assets under management or advisement
* Headquartered in Newton, MA

¢ Founded with the mission of redefining how investment solutions can be reliably
delivered to investors

* The starting point of every investment strategy, process, and product is the client

* Investment strategies are designed to meet the clients’ needs, not to generate sales

* |Loss avoidance, downside risk management, and repeatability of returns are keys to
unlocking real wealth, and thus our aggressive focus

¢ Pioneered an innovative business model that delivers several benefits not previously
seen together in the investments industry:

® Industry leading transparency of process and holdings
®  Virtually unlimited investment options

— AlphaSector suite of investment strategies

— Custom Replication investment solutions

* Low cost customization, short delivery cycles, and private label options
* Low cost manufacturer for active investment solutions

Copyright 2011 — Confidential; Patents Pending. Please see “Important 11
Information” on last page for disclosures that are an integral part of presentation. F-Squared Investments, Inc.
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All information in this presentation is the property of F-Squared Investments, Inc. and
is strictly confidential. Visit our websites at
www.f-squaredinvestments.com or www.alphasectoralphadex.com.

IMPORTANT INFORMATION:

Copyright © F-Squared Investments, Inc. All rights reserved. “AlphaCycle" and "AlphaSector” are service marks of F-Squared Investments,
Inc. This material is proprietary and may not be reproduced, transferred or distributed in any form without prior written permission from F-
Squared Investments, Inc. or Active Index Solutions, LLC (“AlS”). The firms reserve the right at any time and without notice to change,
amend, or cease publication of the information. This material has been prepared solely for informative purposes. The information contained
herein has been obtained from sources that we believe to be reliable, but its accuracy and completeness are not guaranteed. It is made
available on an "as is" basis without warranty. Investment products that may be based on AlphaCycle or AlphaSector Indexes are not
necessarily sponsored by AlS or F-Squared Investments, Inc. and neither firm makes any representation regarding the advisability of investing
in them. Inclusion of a mutual fund or exchange traded fund in an index does not in any way reflect an opinion of Active Index Solutions or F-
Squared Investments regarding the investment merits of such a fund. None of the funds included in the index have given any real or implied
endorsement or support to Active Index Solutions or to this index. One cannot invest directly in an index. Returns represent past
performance, and are not guarantees of future results or indicative of any specific investment.

The Indexes are based on active strategies, with the strategy that the AlphaSector Rotation Index and the AlphaSector Premium Index are
based on having an inception date of April 1, 2001. The process of converting the active strategy to an index implies that the returns
presented, while not backtested, reflect theoretical performance an investor would have obtained had it invested in the manner shown and
does not represent returns that an investor may have actually attained as an investor cannot invest directly into an index. Theoretical and
hypothetical performance has many inherent limitations. The performance is adjusted to reflect the reinvestment of dividends. The fee
schedule are included in the client agreement. F-Squared’s fees are available upon request and also found in Part Il of its Form ADV. Past
performance is no guarantee of future results.

AlphaSector Rotation Index is the exclusive property of F-Squared Investments, Inc. and AIS. AlS has contracted with The NASDAQ OMX
Group, Inc. (collectively, with its subsidiaries and affiliates, “NASDAQ OMX") to calculate and maintain the AlphaSector Rotation Index.
NASDAQ OMX shall have no liability for any errors or omissions in calculating the AlphaSector Rotation Index.

AlphaSector Premium Index is the exclusive property of F-Squared Investments, Inc. and AIS. AIS calculates and publishes the value of the
index on a monthly basis. Sources: Morningstar Direct. Although AlphaSector Indexes do not short securities nor utilize leverage or
derivatives, the ETFs that AlphaSector tracks may make use of such financial instruments or strategies.

Copyright 2011 — Confidential; Patents Pending. Please see “Important 12
Information” on last page for disclosures that are an integral part of presentation. F-Squared Investments, Inc.
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\/ IREO AlphaSector Allocator ()
i 20
Eonfidinze B Premium Index 2011
(Balanced)
VIREO" is @ unique suite of investment strategies with a single-minded focus: limiting losses S/ pp ] EMENTAL

during extended market downturns. For today’s investor, what you make is not nearly as

important as what you keep! Based on the AlphaSector Indexes, owned and published by INFORMATION
Active Index Solutions LLC, this strategy, known as defensive allocalion, also allows Vireo to

deliver improved returns in up markets by constantly working from a position of strength (i.e.,

the portfolio's attempt to avoid losses before making new gains). The Vireo portfolios are

designed to deliver attractive risk-adjusted returns through multiple investment markets via

diversification and defensive re-allocation, including the use of cash.

AlphaSector Allocator Premium Portfolio Key Features

« Invests in all key equity secters and major asset classes, including bonds, real estate, gold,
foreign markets, and cash

« Utilizes only simple, readily available ETFs (iShares® and Select Sector SPDRs™) and cash
- Uses NO shorting, leverage, inverse ETFs, or exotic derivative investments
+ Focuses primarily on downside risk management, especially in weak markets

» Under extreme market conditions, the portfolio can build and hold substantial cash
positions to avoid losses

« Participates in rising markets with a proven ability to outperform in up markets

+ 100% quantitiative process, highly disciplined, weekly calculation

AlphaSector Allocator Premium Index Performance
Growth of 100 Dollars from 4/1/2001 - 6/30/2011

§150 4

$100

$50

4-01
1201
1202
1203
12-04
12-05
12-06
12:07
12-08
1209

6-11

12410

- AlphaSector Allocator Pramium Index (Pure Gross) o AlebaSector Allocator Blended Index

— Dow Jones Modarate Global Indax

Sources: Zephyr StyleADVISOR. F-Squared Investments. Inc. Performance resulls presented herein do not
necessarily indicate future performance. Investment in equity sirategies involves substantial risk and has the potential
for partial or complete loss of funds invested. Results presented include reinvestment of all dividends and other
earnings. Please read important disclosures at the end of this presentation.

www.vireoinvestments.com
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Extreme losses can destroy any investment plan. SUPPLEMENTAL
to Recover Gap for Full Recovery
e A % T e
-10.0% 1.1% : 1.0
200% . 5% T 2.0
-30.0% 42.9% 33
M —l o
-50.0% 6.3
856 =

L— In less than one year (5/18/2008 - 3/7/2009), the S&P 500 lost -51%,; full recovery
requires a gain of 104%. During the same period, AlphaSector Allocator
Premium Index only lost -3%; full recovery requires a gain of only 3%.

Source: NASDAQ OMX, Morningstar. Active Index Solutions.

Performance Returns Return/Risk Analysis

AlphaSector Dow Jones pjphasector AlphaSector Dow Jones giphasector
Annualized Returns Allocator Moderate  Allocator 4/1/2001 to Allocator Moderate  Allocator
through 6/30/11 Premium Index Global Blended 6/30/2011 Premium Index Global Blended
(Pure Gross) Index Index (Pure Gross) Index Index
2™ Quarter 1.35% 1.08% 1.03% Best Month 6.81% 8.24% 771%
Year-to-Date 4.87% 4.40% 4.84%, Worst Month -5.81% -13.63% -13.46%
Trailing 1 Year 22.94% 20.75%  22.42% % of Up Month 70% 63% 61%
Trailing 3 Years 14.89% 545% 3.73% % of Down Month 30% 37% 39%
Trailing 5 Years 15.15% 5.36% 4.34% Maximum Drawdown (%) -8.15% -35.06% -39.27%
Trailing 10 Years 13.36% 6.62% 4.96%
Since Inception (4/1/01) 13.38% 6.94%  511%
Cumulative Return 262.39% 98.95%  66.64%

(4/1/01-6/30/11)

Yearly Returns Comparative Return/Risk Analysis

AlphaSector e AlphaSector vs.

AlphaSector Dow Jones pjphasector Allocator Dove Allocator
Allocator Moderate  Allocator 4/1/2001 to Premium ones Premium AlphaSector
Premium Index Global Blended 6/30/2011 Index Moderate Index Allocator
PusGross)  index s fue, com | L e
2010 12.69% 13.95% 11.60% Alphat®® 9.72% 0.00% 10.78% 0.00%
2009 29.39% B 23.79% 7272741 % . Bel _0.49% 1.00% 0.46% 1.00%
2008 332%  -2474% -27.77%  StanderdDeviaon”  7.32%  1072% | 7.32% 1141%
72007 15 50%; - 8.02% 7.90;!;9. R-Squared=* V 51l.él9l% 100.00% | 51.93% 100.00%
2006 - 15.40% 117 ;1 "a: 14.78% Up Capture Rat-i-o- : 9.0.10"/’; 100.00% | B89.10% 100.00%
2005 10.74% _ 77275%7 . ;Szr'jlr%_ Down Capture Ratio 35.80% 100.00% | 29.50% 100.00%
;004 " 14.64% 13.15% 11.35%
2003 21.89% 2718% 723.62%
2002 5.58% -7.05% -11.18%

2001 (9 months) 5.34% 3.51% -0.32%

Source: Momingstar, F-Squared Investments, Zephyr StyleADVISOR
© apnualized standard deviation since inception

2 Caleulated since inception vs. Dow Jones Moderate Global Index

@ Calculated since inception vs. AlphaSectar Biended Index

Potential inveslors should consult with their financial advisor before investing in any investment product. Investment in equity stralegies mvolves substantial risk and has
the potential for partial or complete loss of funds invested. Resulls presented do not necessanly indicate future performance. All performance figures indude reinvestiment
of dividends, inlerest, and other income

Please read important disclosures at the end of this presentation

_www.vireoinvestments.com —
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Historical Portfolio Diversification and Re-allocation SUPPLEMENTAL

April 1, 2001 - May 31, 2011 o v gy K £ A Ty g
The AlphaSector Allocator Premium Index is divided into four sleeves with fixed percentage allocations - [INFORMATION
domestic equity 36%, international equity 24%, fixed income 30%, and alternatives 10%. Each sleeve is

populated by a setof relevant ETFs that can be “turned on” or “turned off ' based upon a weekly risk assessment

calculation. Under certain circumstances each sleeve has the potential to have a 100% allocation to cash.

100%

U.S. Equity

International

Alternatives

s iIEF)

Fixed Income

. o~ o~ o oy e [T e P &0 o [ o ol
o < =} (= y o el fonl o [ &y o el & oy = o e
< o o3 o 3] (=3 & &3 =) £ <n o3 =33 o3 o3 3 =13 o W

Note periods where the Index goes to cash: [l (BIL) {1IEF)

Source: Morningstar, F-Squared Investments. Copyright 2009 ~ Patents pending. Allocations presented for each

ETF represent the allocation for the majority of time during the stated period and do not necessarily represent the
weight for any specific date. Allocations are rounded for presentation purposes.

ETF Universe (By Sleeve):

The AlphaSector Allocator Premium Index Covers all Major Asset Classes

.S. Equity ETFs xed Income ETFs
£ v ': e Kd) S

Alternative ETFs

Gold & GLD
: IYR

EAFE (Developed M- kets) EFA
Emerging Markets EEM
Short-term Treasuries BIL

Please read important disclosures at the end of this presentation.
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Important Disclosures

ALPHASECTOR ALLOCATOR PREMIUM INDEX:

The AlphaSector Allocator Premium Index is owned and published by Active Index Solutions, LLC ("AIS"). The
AlphaSector Allocator Premium Index is a quantitatively driven index that applies a weekly trading protocol to
the nine Select Sector SPDRs, a Treasury exchange traded fund, two international ETFs, five fixed income
ETFs, two “alternative” ETFs. and a S&P 500 SPDR. There is no guarantee that the advisor will be successful
in achieving returns similar to the AlphaSector Allocator Premium Index, and in fact client returns may be
significantly lower than the index returns after actual fees are taken into account, including management fees,
brokerage or transaction costs. or other administrative or custodian fees a client may incur.

AlphaSector” is a service mark of F-Squared Investments. Inc.. and AIS. Neither AlS nor F-Squared Investments,
Inc., is affiliated with Navellier & Associates, Inc. Navellier & Associates, Inc., has entered into a Model Manager
Agreement with F-Squared pursuant to which it timely receives any changes made to the AlphaSector Allocator
Premium Index holdings. Investment products such as the Vireo AlphaSector Allocator Premium strategy that
are based on the AlphaSector Allocator Premium Index are not necessarily sponsored by AIS or F-Squared, and
AlIS and F-Squared do not make any representation regarding the advisability of investing in them. One cannot
directly invest in an index. Index returns presented represent past performance, and are not a guarantee of
future results or indicative of any specific investment.

Navellier does not calculate the statistical information included in the attached report. The calculation and
the information are provided by Zephyr Associates, a company not related to Navellier. Aithough information
contained in the report has been obtained from Zephyr Associates and is based on sources Navellier believes
to be reliable, Navellier does not guarantee its accuracy, and it may be incomplete or condensed. The report
and the related Zephyr sourced information are provided on an “as is” basis. The user assumes the entire risk
of any use made of this infarmation. investors should consider the report as only a single factor in making their
investment decision. The report is for informational purposes only and is not intended as an offer or solicitation
for the purchase or sale of a security. Zephyr sourced information is the exclusive property of Zephyr Associates.
Without prior written permission of Zephyr Associates, this information may not be reproduced, disseminated, or
used to create any financial products.

The Dow Jones Moderate Giobal index is a benchmark that takes 60% of the risk of the globat securities market.
It is a total returns index that is a time-varying weighted average of stocks, bonds. and cash. The index is
the efficient allocation of stocks, bonds, and cash in a portfolio whose semideviation is 60% of the annualized
36-month historic semideviation of the Dow Jones Aggressive Portfolio Index. Stocks are represented by the
Dow Jones Aggressive Portfolio Index. Bonds are represented by an equal weighting of the following four bond
indexes with monthly rebalancing: BarCap Government Bonds Index, BarCap Corporate Bonds Index. BarCap
Mortgage-backed Bonds Index, and BarCap Majors (ex U.S.) Bonds Index. Cash is represented by the 91-Day
T-Bill Auction Average. The efficient portfolio is updated monthly. Presentation of Index data does not reflect a
belief by Navellier that any stock index constitutes an investment alternative to any Navellier equity strategy
presented in these materials, or is necessarily comparable to such strategies and an investor cannot invest
directly in an index. Among the most important differences between the Indices and Navellier strategies are
that the Navellier equity strategies may (1) incur material management fees, (2) concentrate invesiments in
relatively few ETFs, industries, or sectars, (3) have significantly greater trading aclivity and related costs, and (4)
be significantly more or less volatile than the Indices. The secondary benchmark for the composite is a blended
benchmark using the following indices: S&P 500 (45%), MSCI World ex U.S. (25%). and Barclays Capital U.S.
Aggregate Bond Index (30%). The benchmark is rebalanced daily. The S&P 500 Index measures the performance
of the 500 leading companies in leading industries of the U.S. economy. focusing on the large cap segment of the
market, with approximately 75% coverage of U.S. equities. The MSCI World ex U.S. Index is a free float-adjusted
market capitalization weighted index that is designed to measure the equity market performance of developed
markets. As of June 2011, the MSCI World ex U.S. Index consisted of the following 23 developed market country
indices: Australia, Austria, Belgium, Canada, Denmark, Finland, France, Germany, Greece, Hong Kong, Ireland,
Israel, ltaly, Japan, the Netherlands, New Zealand, Norway, Poriugal, Singapore, Spain, Sweden, Switzerland.
and the United Kingdom. MSCI World ex U.S, Index targets 85% of the free float adjusted market capitalization.
The Barclays Capital U.S. Aggregate Bond Index is a broad-based benchmark thal measures the investment
grade, U.S. dollar-denominated, fixed-rate taxable bond market, including Treasuries. government-related and
corporate securities, MBS (agency fixed-rate and hybrid ARM passthroughs). ABS, and CMBS.

Potential investors should consult with their financial advisor before investing in any Navellier Investment
Product. Investment in equity strategies involves substantial risk and has the potential for partial or complete
loss of funds invested.

About Vireo 800.887.8671
Vireo Portfolio Sponsor Naveliier & Associates
Navellier & Associates One East Liberty, Third Floor,

. Reno. Nevada 89501
Model Portfolio Management

F-Squared Investments/Active Index Solutions, LLC
Total Product Assets: $283 million
Benchmark: Dow Jones Moderate Global Index & AlphaSector Allocator Blended Index

Objective: The AlphaSector Allocator Premium Index seeks to limit losses during severe market
downturns while fully participating in up markets.

Investment Process: The AlphaSector Allocator Premium Index utilizes a highly disciplined,
quantitative process to assess forward-looking risk across all major asset classes. Using widely
available ETFs, the portfelic will re-allocate between individual sectors and asset classes whenever the
risk is deemed too great. When conditions warrant, the portfolio can go to cash.

www.vireoinvestments.com

OS Received 03/16/2023



Vireo AlphaSector Allocator Premium ¢ Supplemental Information

Portfolio Diversification and Re-allocation History March 1, 2010 - May 31, 2011

The Vireo AlphaSector Allocator Premium Portfolio is divided into four sleeves with fixed percentage allocations -
domestic equity 36%, international equity 24%, fixed income 30%, and alternatives 10%. Each sleeve is populated by
a set of relevant ETFs that can be “turned on” or “turned off’ based upon a weekly risk assessment calculation. Under
certain circumstances each sleeve has the potential to have a 100% allocation to cash (cash equivalence).

100%

w Financials (XLF)

Utitities (XLU)

U.S. Equity

International

100%

miResl Estate {

mGold {GLD}

Alternatives
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Note periods where the portfolio goes to cash: [l (BiL)

Source: Moringstar, F-Squared Investments. Copyright 2009 ~ Patents pending. Allocations presented for each ETF represent the allocation for the

majority of time during the stated period and do not necessarily represent the weight for any specific date. Allocations are rounded for presentation Y =
purposes. Performance results presented herein do not necessarily indicate future performance. Investment in equity strategies involves substantial risk I REO
and has the potential for partial or complete loss of funds invested. Results presented include reinvestment of all dividends and other earmings. Please

read important disclosures at the end of this presentation.
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§VIREO"‘

Confidence Rising

Introducing Vireo
An exciting, new, defensive ETF portfolio

Vireo AlphaSector Allocator Premium Portfolio

www.vireoinvestments.com
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AlphaSector Allocator Premium Index provides investors critical
benefits rarely seen in long-only strategies

+ Alpha is expressed where it is needed the most
— Traditional managers attempt to deliver their highest alpha in strong bull markets
« Traditional portfolios typically exhibit underperformance or modest

outperformance in bear markets

— AlphaSector Allocator Premium Index has historically delivered consistent alpha in
“normal” markets and highest alpha in negative markets

+ However, the portfolio can lag in strong bull markets

- AlphaSector Allocator Premium has the potential to improve consistency of

returns across multiple markets

« Live track record for U.S. equity sleeve — stress tested across two bear markets

« Live assets began tracking the strategies:
U.S. Equity — April 1, 2001 International — May 1, 2009
Fixed Income — December1, 2009 Alternatives — December 1, 2009

arein do not =5 .
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Extreme losses can destroy any investment plan

1.1% 1.1% 1.0 0.1

150.0%

in less than one year (5/18/2008-3/7/2009), the S&P 500 lost -51%; full recovery
requires a gain of 104%

During the same period, the AlphaSector Allocator Premium Index lost -3%; full

recovery requires a gain of only 3%

Performance re
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Limiting risk in down markets and participating in up markets

AlphaSector Allocator Premium Index is designed to consistently outperform the Dow
Jones Moderate Global Index and outperform cash

» Quality downside risk management, especially in weak markets

- Powerful but simple story, and uses NO derivatives, leverage, or shorting As of Jun 2011
AlphaSector ik AlphaSector St
A Allocator DJ Allocator AlnhaSector
AlphaSector Allocator Premium Index Performance Premium | . M Premium |MPMZECS
Apl' 2001 - Jun 2011 Index (Pure Global Index (Pure
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Distribution of annual returns since inception shows the
reduction in losses that has been incurred

AlphaSector Allocator Premium Index vs. Dow Jones
Moderate Global Index, AlphaSector Allocator

Blended Index, and S&P 500
Distribution of Rolling 12-Month Returns 4/2001 to 6/2011

35

Y U WSS , (SN S ———————  AlphaSector AlphaSector
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AlphaSector Allocator Premium includes or excludes sectors in the
portfolio through disciplined re-allocation and diversification
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Important Disclosures

Navellier Vireo AlphaSector Allocator Premium is a new strategy that attempts to track an index known as the AlphaSector Allocator
Premium Index, owned and published by Active Index Solutions, LLC (*AlS"). The AlphaSector Allocator Premium Index is a quantitatively
driven index that applies a weekly trading protocol to nine Select Sector SPDRs, a Treasury exchange traded fund, two international
ETFs, five fixed income ETFs, two “alternative” ETFs, and a S&P 500 SPDR. There is no guarantee that the advisor will be successful in
achieving returns similar to the AlphaSector Allocator Premium Index, and in fact, client returns will be significantly lower than the index
returns after actual fees are taken into account, including management fees, brokerage or transaction costs, or other administrative or
custodian fees a client may incur.

The “U.S. equity sleeve” referenced in the materials refers to the AlphaSector Premium Index, with the strategy that the AlphaSector
Premium Index is based on having an inception date of April 1, 2001. The process of converting the active strategy to an index implies
that the returns presented, while not back-tested, reflect theoretical performance an investor would have obtained had it invested in the
manner shown and does not represent returns that an investor may have actually attained, as an investor cannot invest directly into an
index. Theoretical and hypothetical performance have many inherent limitations. The performance is adjusted to reflect the reinvestment
of dividends.

AlphaSector Allocator Premium Index is the exclusive property of F-Squared Investments, Inc. and AlS. AIS calculates and publishes the
value of the index on a monthly basis. Source: Morningstar Direct. Although AlphaSector Indexes do not short securities nor utilize
leverage or derivatives, the ETFs that AlphaSector tracks may make use of such financial instruments or strategies.

“AlphaSector” is a service mark of F-Squared Investments, Inc. and AIS. Neither AlS nor F-Squared Investments, Inc., is affiliated with
Navellier & Associates, Inc. Navellier & Associates, Inc. has entered into a Model Manager Agreement with F-Squared pursuant to which
it timely receives any changes made to the AlphaSector Allocator Premium Index holdings. Investment products such as the Navellier
Vireo AlphaSector Allocator Premium strategy that are based on the AlphaSector Allocator Premium Index are not necessarily sponsored
by AIS or F-Squared, and AlS and F-Squared do not make any representation regarding the advisability of investing in them. One cannot
directly invest in an index. Index returns presented represent past performance and are not a guarantee of future results or indicative of
any specific investment.

VIREO’
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Important Disclosures (cont.)

Navellier does not calculate the statistical information included in the attached report. The calculation and the information are provided by
Zephyr Associates, a company not related to Navellier. Although information contained in the report has been obtained from Zephyr
Associates and is based on sources Navellier believes to be reliable, Navellier does not guarantee its accuracy, and it may be incomplete
or condensed. The report and the related Zephyr sourced information are provided on an “as is” basis. The user assumes the entire risk
of any use made of this information. Investors should consider the report as only a single factor in making their investment decision. The
report is for informational purposes only and is not intended as an offer or solicitation for the purchase or sale of a security. Zephyr
sourced information is the exclusive property of Zephyr Associates. Without prior written permission of Zephyr Associates, this
information may not be reproduced, disseminated, or used to create any financial products.

The Dow Jones Moderate Global Index is a benchmark that takes 60% of the risk of the global securities market. It is a total returns index
that is a time-varying weighted average of stocks, bonds, and cash. The index is the efficient allocation of stocks, bonds, and cash in a
portfolio whose semideviation is 60% of the annualized 36-month historic semideviation of the Dow Jones Aggressive Portfolio Index.
Stocks are represented by the Dow Jones Aggressive Portfolio Index. Bonds are represented by an equal weighting of the following four
bond indexes with monthly rebalancing: BarCap Government Bonds Index, BarCap Corporate Bonds Index, BarCap Mortgage-backed
Bonds Index, and BarCap Majors (ex U.S.) Bonds Index. Cash is represented by the 91-Day T-Bill Auction Average. The efficient portfolio
is updated monthly.

The S&P 500 Index measures the performance of 500 stocks that are considered to be widely held by Standard & Poors, a division of
The McGraw-Hill Companies, Inc., and comprises approximately three-quarters of the total capitalization of companies publicly traded in
the United States. The S&P 500 Index is weighted by market value and its performance is thought to be representative of the stock
market as a whole. It is reported that over 70% of all U.S. equity funds are tracked by the S&P 500. The index selects its companies
based upon their market size, liquidity, and sector. Most of the companies in the index are mid cap or large corporations. This index is
composed of 400 industrial, 20 transportation, 40 utility, and 40 financial companies. Many experts consider the S&P 500 one of the most
important benchmarks available to judge overall U.S. market performance.

Presentation of Index data does not reflect a belief by Navellier that any stock index constitutes an investment alternative to any Navellier
equity strategy presented in these materials, or is necessarily comparable to such strategies and an investor cannot invest directly in an
index. Among the most important differences between the Indices and Navellier strategies are that the Navellier equity strategies may (1)
incur material management fees, (2) concentrate investments in relatively few ETFs, industries, or sectors, (3) have significantly greater
trading activity and related costs, and (4) be significantly more or less volatile than the Indices.

Potential investors should consult with their financial advisor before investing in any Navellier Investment Product. Investment in equity

strategies involves substantial risk and has the potential for partial or complete loss of funds invested. .
=4 VIREO
el ciaie it e s B



Case 1:17-cv-11633-DJC Document 222-31 Filed 08/12/19 Page 28 of 39

SUPPLEMENTAL

- -
NFORMATION
VIREO INFORMATION

Confidence Rising

CONFERENCE CALL WITH HOWARD PRESENT OF F-SQUARED INVESTMENTS, INC.
August 8, 2011

John Ranft: Good morning, everyone and welcome to the Vireo update call.
Thanks for joining us and thank you for your business and your confidence.

The purpose of today’s call is to give you more insight into how the Vireo/F-Squared
process works especially given the recent volatility in the market. We are joined by Howard
Present, President and Co-founder of F-Squared Investments, Navellier's partner in the
Vireo portfolios.

As was mentioned in the conference call invitation, due to the number of participants on
the call, all lines have been muted. If you would like to submit a question, please email
them to Brent Farber at Navellier who will forward them to F-Squared. Brent's email
address is brentf@navellier.com.

And now, Mr. Howard Present. Howard?

Howard Present: Hey, John, a pleasure to be on. How would you like to handle this? Do
you want a quick overview and then we can get to questions?

John: Yes, that would be fine.
Howard: Alright. Hopefully everybody can hear me alright.

This has been an interesting year, calendar year 2011. And in fact, in some ways, this is
now the fourth consecutive year of fairly dramatically different economic environments
going back to 2008 bear market, 2009 aggressive rally. 2010 in general was a positive
economic environment. Now we see the S&P at the end of the year up 15% although it
was characterized by very high volatility, high correlation among the sectors. This year, |
would say, up until the end of July, the way | would have characterized the year has been a
lot of headline risk translating to a certain amount of volatility, translated into the S&P 500.
But in reality, it was still a fairly attractive environment for investing. Through the end of July
the S&P was up 3.9% on a total return basis. There had been some fairly meaningful
cyclicality but it seemed like the market would cycle up and then trend down due to some
concerns about maybe international sovereign risk, etc. But the lows were always higher
than the prior low, and the highs were always higher than the prior highs. So it was an
environment that, as | said, translated into some pretty meaningful returns, considering
especially the economic environment.

What changed the equation in a lot of ways is the first week of August, and certainly today
hasn't started off particularly well. But the decline that occurred over the last week where
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the S&P literally, in a five trading day period, was down over 7% has changed the equation.
Now looking at the S&P, and certainly over the last 30 days and 80 days, you're starting to
see some fairly meaningful declines, the S&P’s down if you take a look at the last 30 days,
it's down about 10.4% and the S&P over the last 90 days is pretty much in line, 10.2%. The
key characteristic relative to understanding AlphaSector is that literally 70% of that decline,
that 10% decline we've seen in the last 30 days, the last 90 days, occurred in the last week.
And so in a lot of ways, and certainly the way the AlphaSector engines respond to market
data and market dynamics a lot of this is really a one-week relevant move.

Now the key question’s going to be whether or not this is a great buying opportunity --
which | just saw a report from one of the major wire-house firms that said that that's exactly
what this is and they actually just formally increased their allocation to large cap equities —
or is this going to be the beginning of a meaningful correction and potentially an extended
bear market? And | guess that's the key question facing all of us right now.

I will tell you, just to give you a short, a little bit of an advance notice, over the weekend,
one of the nine sectors of the S&P turned off in our engines, so we are down to eight
sectors active. And | will give you a lot more data, but | will also tell you that there’s been a
fairly transformational adjustment or change in the overall profile of our signals and the
vast, vast majority of those eight sectors that are still on are now in what we would consider
a red zone which means they are very vulnerable to declines if you will, to moving negative
which could result in them turning off.

In fact, as sort of an advance on this, I'll get into more detail later, there’s only one or two of
the nine sectors that we think are at all stable at this point: that's the Utilities and Consumer
Staples. Those two have had the least volatility, the least market declines. They're not in
what | would consider robust shape, but certainly they're the only two that have not moved
into this red zone as far as our models. What that means is that it's very possible over the
next several weeks that you could see the majority of the sectors turn off to the point where
AlphaSector actually starts moving into a partial cash position.

So let me go back a little bit into the market, give you some dynamics so far on a year-to-
date basis, and then probably at that paint, franslate that into implications for our maodels,
and then we'll open it up for Q&A.

One of the key elements behind AlphaSector is an element we call Dynamic Volatility
Window. And what this does is it adjusts the overall sensitivity of the engines to the market.
The higher the volatility, and this is a sector by sector decision, not based upon the S&P,
the higher the volatility in a given sector, the more that translates into an increased
sensitivity to current events, current market dynamics into our engine. As volatility
decreases and moves into a more benign environment it tends to result in a little bit less
sensitivity and translates to, if you will, analytically speaking, a more patient analysis of
events.

The year has been characterized, interestingly enough, into the first quarter or so and now
the second quarter, particularly the last 30 days. The first quarter overall if you take a look
at all nine sectors they were from a volatifity standpoint, it was pretty benign. On average
they were up about 18%, some a little bit higher, some a little lower. Technology was one of
the ones that had seen probably the highest, and Industrials -- excuse me -- Technology
had seen probably the highest level of increase on a change basis for the first quarter.

www.vireoinvestments.con
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The second quarter has changed that dynamic. On a percent change basis, based again
on our proprietary volatility measure, we've seen volatility increase 83%. Now that's a lot.
On a year-to-date basis that means that the volatility has more than doubled. It's up on
average across the sectors, 115%. The highest one is actually Energy which is up 225%
on a year-to-date basis.

What that means is that over the last quarter, and a lot of this has accelerated in the last 30
days, we've been increasing the sensitivity of our engines. One of the key components of
our analysis is rolling moving averages, and this means we've been shortening that rolling
moving average. Where the other dynamic which we saw actually a year ago which can be
profoundly negative in the way that returns are translated has to do with correlation sector
to sector. The good news here is that there’s still some meaningful dispersion of returns. In
other words, correlations have not dominated the market — it has over the last week
because everything's gone down aggressively. But you're still seeing some pretty
meaningful changes, not only over the last week, but certainly over the last several months,
where for example if you look at the last 30 days, Industrials are down 16% and you have
a couple like Consumer Staples that are down just five, and of that 5% the vast majority of
it occurred in the last week. So we are still seeing dispersion returns at the sector level
that's very constructive — that's a positive for us — that also represents a reasonable degree
of market health as far as our analysis of it. So if you couple reasonable dispersion, in
other words, correlation not getting excessive at this point coupled with increasing volatility
that translates into the way our engines operate, as follows:

We are now shortening our horizons so our sensitivity to the current market has picked up.
We anticipate that this will result in not an impact on every single one of the sectors, but,
as | said, one sector tumed off over the week, and literally if you look at six of the
remaining eight sectors, the degree of weakening that we've seen in the last couple weeks,
in other words, the number of sectors that have been moved right to the cusp of turning off
or gaing negative for us, is literally the most aggressive downward shift in market sentiment
that we've seen, certainly on a broad-based basis, in the history of the ten years’
operations of the signals.

Our outlook at this point is therefore turning fairly bearish. We're not trying to getinto a
fundamental analysis of the market, but | can tell you, one sector’s off. We have six others
that are in what | consider this red zone which is a high watch environment. We would not
be surprised in the least over the next one week, two weeks’, three weeks’ period to see
enough sectors turn off for us to actually build a cash position. This is a pretty negative
environment by the way we evaluate the marketplace.

| do want to end with a couple of data points that provide context to what AlphaSector is
intending to do, what we've done in the past, and if you will. I'm going to try to manage
expectations a little bit here.

The first data point | want to provide to you tends to be the time period that our models
require before you'll see a meaningful shift of positive to negative, negative to positive. In a
very high volatility environment such as we saw in 2008, the low, the shortest window we
saw was about a four-week move from a market peak to when a signal would turn off, and
Energy from the first, second week of July of 2008 is a good example. We actually turned
that sector off in the second week of August. So about a four-or five-week window has
historically been the low end. As | said right now, we're actually in a position where for all
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intents and purposes, you could be looking at a two-week or a three-week window for
meaningful sectors being turned off.

So, we do not try to respond on a day-to-day or week-to-week basis, and certainly not with
the kind of volatility we just saw, it's not intended to operate on a daily basis. 'm sure that
will come up in the Q&A as far as why. But the main perspective that should be drawn from
that is that we're not trying to guess the market dynamics; we're not market timing. We're
trying to identify the longer-term and intermediate-term trends that are affecting the market
and put together a stable investment program that aliows clients to succeed. That's worked
dramatically well for us in the past; we've beaten the S&P in eight of the nine last calendar
years. We have effectively avoided the last two bear markets. There are some very
confusing market dynamics in second quarter and third quarter of 2010; we managed to
handle those well, and so far year-to-date there’s a lot of managers who are lagging the
S&P by probably, | don’t know, a thousand basis points and right now we're modestly
ahead of the S&P, about 100 basis points on a year-to-date basis.

The second thing | want to put into context is ~ and we've sent this kind of information out
in the past — is: we provide aggressive downside risk controls, but they're not intended to
be an absolute return product. This product is capable of losing 8-10%, 12%, on a rolling
90-day basis. That's happened in the past, in fact the worst rolling 80-day returns in the
history of this strategy has been a 14% loss. Characterize that by the worst 90-day return
for the S&P 500 which is a 41% loss.

The other thing that's critical here is that certainly in the past the AlphaSector engine and
the AlphaSector model have effectively put a floor in place fairly quickly. And what's really. |
think, one of the key data points is that if you look at rolling 8-month returns, and you look
at the worst that we've had, so rolling 90-day the worst retum is a 14% loss. Rolling
6-month the worst return is an 11% loss which is actually better obviously than the 80-day,
and the worst rolling one-year return is a 10%% loss. If you look at the S&P, it goes 41 for
rolling 90-days, 46% is the worst for rolling 6-months, and 47%: for rolling 12-months.

So we do have the capacity, we do have the historical reality that we could lose money in
that 10% plus or minus range, but that tends {o be the floor at which point the returns over
slightly longer rolling periods start to improve. And on average over rolling one-year
periods, the AlphaSector Premium Index has actually exceeded the return of the S&P 87%
of the time.

So with that, let me leave one sort of an information point and then I'll open it up fo
questions. From an information standpoint we do have a special market update that will
probably reflect much of what | just got done saying over the last ten or fifteen minutes. It
will be coming out and will be posted on our website and our partner firms’ websites, such
as Navellier's, by the end of today.

And with that, John, why don’t we open up for questions.
Q&A

John: Alright, Howard, we've sent a few questions to you by email. Do you have access to
those?

Howard: Yes, | probably do somewhere around here.
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John: Why don't we start with those then, because we've got about 150 or 160 people on
the call and rather than just opening it up for a free-for-all.

Howard: Alright, the first question here is, and I'll paraphrase it slightly, it's a little bit long:

Q: It seems that the market tended to peak at the beginning of May and it's been trending
down since then. There hasn't been a lot of trading on the ETF side, and the question was:
How come?

A: | sort of gave the underpinning to the answer at the beginning here, but if you actually
look at the first seven months of the year, and you can even take a look at the last couple
months, in general the market has been trending up. The market would rally, there'd be
some sort of pullback, the bottom would be higher than the prior bottom, and it would take
back off again. The high would reach a new high.

The real change to that dynamic, and in fact as | said, 70% of the decline over the last 30
days, and 90 days has occurred in the last five trading days of this year which is the first
five trading days of August. So from a lot of perspectives and certainly the way our
engines work, much of the meaningful, negative sentiment that everybody’s responding to
today is actually one-week old. Now that said, we did turn a signal off, that signal went out
over the weekend; so the portfolios are trading today, and as | said | expect to see more
changes occurring over the next several weeks.

But the overall approach of the AlphaSector model is while the markets tend to have a
consensus in trend, certainly sector by sector, which it had for the majority of this year. we
don't trade, so we don't try to engage in unnecessary trading. The average holding period
for AlphaSector is at this point just under a year. So we tend to have a fairly long-term
holding under almost all conditions.

Howard: John, are we ready to go o the second one?
John: Yes, go ahead.

Q: This one says that the F-Squared models are proprietary which this individual
understoed, and they wanted to understand a little bit more detail on what causes the buy
and sell signals.

A: Well, they are proprietary so there's a limit to how much we can share. The key drivers
behind the signals are rolling moving averages, built around total return of each sector. A
key component is the volatility of the sector today, current market environment. VWe have a
proprietary volatility calculation which we generate which includes intraday volatility as well
as closing day volatility. You can see for example on Friday how much of a difference
intraday volatility has versus closing volatility. And then the last one is the rate of change of
that volatility factor. I'm not going to go through the whole methodology. | know there'’s
been a lot of information out there on this. But the key element is that we implement a
dynamic volatility window. Our engine is intended to be able to become more sensitive to
current events as volatility is increasing, and we've seen that over the last quarter. And
when we have effectively, where our proprietary rolling engine, rolling models — sees a
crossover point versus current trends, we use a lot of data smoothing so it's not just a
simple long-term rolling average against a short-term price change. But when those things
shift then that would go from a positive to a negative or a negative to a positive.
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Howard: John, is it worth going into more detail than that?

John: No, | think that’s fine; and if anybody would like more information about the process,
we do have a presentation that if you'll contact us at Navellier, we'll be more than happy to
email to you which will perhaps explain it a little bit better, or a little bit clearer.

Howard: Well put; and the next one has to do with, again, it's sort of repetitive on what
goes into the models which |'ve shared.

Q: The next question gets into the timing and scheduling of buys and sells which | think has
probably two implications. Number one, is trading obligated to occur on a Monday, and the
second one is do we operate our engine? And this is a question that comes up a lot. Why
do we only run it once a week? What about running it every day or more frequently?

A: Let me answer that in this order. We run our engines. It translates to potential changes
in the portfolio. We publish our returns and our portfolio structure as an index. The public
index there's a tremendous amount of structure imbedded around that. That structure
includes both rigor and oversight and so when we send our signals out to Navellier who will
be trading the accounts for you all, their job is to try to implement that in a manner that's as
efficient and reasonable as possible. That does not mean that it needs to be at 9:01 every
morning, considering market dynamics to determine whether or not it's a stable enough
market to begin trading. But there is not any flexibility in the timing of those events.

Q: The second question gets into why does our engine operate only on a weekly basis?
And the reason is our volatility measures actually break the world into blocks of data. And
those data blocks are five business days long. So when we go back and look at the last 5
years’ worth of data and are calculating our maving averages or calculating our volatility
measures, etc., we view the world in little packets of data that are one-week in length.
There's some critical data smoothing that comes from this.

You know what's interesting to me is there's a lot of managers out there that are going to try
to have the ability to go to cash, more and more every day can do that. And some of them
will make some really good calls and deserve credit for that. The key is repeatedly making
quality calls. This is an engine and an approach, and a methodology that's effectively been
in place for over a decade. In 2002 the market was down about 20%, the strategy was up
5. In 2008 the market was down 37, the strategy was down less than 2. We're not trying to
catch every market move. We are trying to be able to provide a high-quality profile of
returns over time. And the data smoothing that comes from this weekly packet of data is
actually very important to the stability and quality of the signals we've generated.

Howard: And | think that pretty much answers effectively all the questions you've sent me
so far, John. What else have you got?

John: Well, Howard, at the risk of causing an avalanche here, I'll invite anybody that would
like to ask a question if you'll hit *6 that will un-mute your line, and then just keep your
question short and brief. Then, Howard, will you then answer it, please.

Howard: We'll run it for the time being and see how long it goes. Maybe another 15
minutes.

’

John: That's fine. So anybody that wants to hit *6 and un-mute your line, and you can ask
Howard a question directly, please.
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Q: Howard, | was just going to ask on the rolling 90-day, 6-month, and one-year numbers
that you quoted, was that just for the domestic equity version, or is that the AllWeather
version?

A: Everything | gave you is the domestic equities. As it turns out the Allocator data actually
is much better. And everybody right now | think is focusing — you know the bond market,
even this morning, even with the S&P modest downgrade, last time | saw, the Treasuries
had strengthened rather than weakened on that. So really the driver of | think a lot of the
market sentiment right now and certainly the driver of a lot of the performance is the US
equities which is what I've been sharing. When we come up with our update later today,
we'll add the Allocator data in but | will tell you, the rolling periods for the Allocator are much
better than the US equity because you've got a 30% bond piece, you've got gold, you've
got REIT, some other diversifiers in there. So we'll be able to provide an updated data, but
just to not to be overly confusing to the call this morning, I've been focusing all the
dynamics on the US equity piece.

Q: Howard, | did a seminar for F-Squared and | had a computer programmer there who
said, you know. | understand the principle of GIGO: garbage in, garbage out. Does the
computer make all these decisions without human involvement? And what do you do to
safeguard against any garbage in, garbage out type behavior?

A: Yes, it's an important question. The engine runs on an unadjusted and independent
basis, and we therefore do not have human intervention to the key process. | want to
answer your question, but let me also make just one point. A lot of the intent and a lot of the
success of AlphaSector to date has been based upon consistency and repeatability of
returns. And to our view and philosophy the only way to deliver that is from a consistency
and repeatability of process. So having a quantitative or if you will objective, unemotional
approach we think is very important to that process; and just from a perspective standpoint,
if there's 125 people on this call today, and we took a poll: How many of them think that the
market's going to go down 10% between now and year-end; and how many think it's going
to go up 10%7? | would wager that it's somewhere close to 50/50 split. When you're talking
about significant market moves, and inflection points, and whether it's a sector. or cumula-
tively the sectors add up to broad market review, at the time we're making decisions like
right now they are unbelievably emotionally-charged. They are unbelievably, i think,
challenging for individuals to apply a consistent, unemotional approach. Now like | just said,
| just saw one of the major wire-houses just came out with basically their increase in the US
equity allocation; and | know there's a lot of firms out there saying that we're heading into a
double-dip recession, another bear market. So, anyway, all that conflicting information,
individuals, | think are going to make bad calls, but let me answer your...

Q: What about your international weight?

A: Hang on a second. Let me answer this garbage in, garbage out. So we do pay strict
attention to the stability of the inputs and from that standpoint we're looking at is there
something in the data signals that would cause the engine not to interact with that data or
analyze that data correctly? | will tell you in 2009 we came to exactly that conclusion. The
tail end of 2008 was a massive spike in volatility and the unbelievable collapse in return
caused what from our definition was a discontinuity, if you will, a break in the data feeds at
the sector level.

We actually made a temporary adjustment to the way the analytical engines cperate in
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2009. We implemented that in February. Sector by sector they were removed as we got
from July through Navember of 2009. Today the engine’s working exactly the way it was at
the beginning of 2008, But | will tell you that that adjustment we made to address that
garbage in, garbage out problem probably added nine hundred basis points to the retum in
2009 and was the difference why we outperformed the S&P by 600 as opposed to lagging
by 300. So hopefully that addresses the question.

Q: Internationally, what about your emerging markets — are they on or off, and also the
regular bond markets?

A: So right now as it stands today, emerging markets and EAFE are fully invested. | will tell
you, though, that they could be massively in cash here over the next couple weeks. So the
signals and the other early feeds that we have indicating what's likely to occur over the
next several weeks should result in almost a complete shift to cash or certainly very close
to that for the international portfolio.

On the bond side what we're looking at right now is corporates are still in high yield
although | expect that to shift over the coming weeks. We also have mortgages that have
turned off and on the gold/REIT side, gold is off although that's very likely to turn back on
given the current market dynamics and REITs are on although that's probably vulnerable to
a negative turn in the next several weeks.

John: Howard, you touched on gald very quickly. We've had a number of questions come
up about why it's been off for the majority of the year. | know you don't like to get into
specifics, but can you address gold at all, please?

A: Well I'll tell you this, gold tends to be a defensive element and without getting into all of
the mechanics, | can tell you that when we're operating with all nine US equity sector
signals active, that’s a fairly bullish stance. That played well through the end of July. And
therefore, a position in gold is unlikely to be justified when you've got that kind of a positive
stance on the broad US equity market. Clearly today that's not the case and | know
everybody’s been focusing on the upward trend in gold where it continues to reach new
highs, but if you actually lock at the percentage change up until the last couple weeks, it
really hasn't been that dramatic. So although it was a positive investment for calendar year
2011, so was US equities, so was international equities. And, again, the dynamic's
changing here fairly recently and | think over the next several weeks you're going to be
seeing some pretty major portfolio changes certainly profile changes within the AlphaSector
suite of portfolios.

John: Any other questions, please?

Q: | have a question. Howard, can you just give us a quick review of which segments are
on and which are off?

A: Well, we don't provide live updates on that. So what | can tell you is over the weekend,
one of the nine sectors turned off. We'd had a fully-invested, in other words, all nine US
sectors had been on for the majority of the last certainly four or five months. One sector
turned off this weekend and that's being reflected in the portfolios today. But from a variety
of disclosure constraints that I'm under, | can't really share which one that is.

1 will also tell you that international equities have not changed profile recently but | do
anticipate that changing over the coming weeks. The one sector that turned off has been,
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we've mentioned in prior dialogues, that there’s been two or three of the seciors that've
been the weakest: Technology, Financials, and Industrials and it is one of those three but
unfortunately I'm not at liberty to share the specifics.

Any other questions we might have?

G | have one. You commented about the performance of the market versus your product
for the 2000 downturn and the 2008 downturn. Could you repeat those numbers, please?

A Sure. In 2002 the S&P was down 22%. And the AlphaSector Premium Index was up 5%.
In 2008 the S&P on a total return basis was down 37%, and we were down as an index
1.9%.

Q: Thank you.
A: My pleasure.

John, any more questions, or should we just make sure everybody tries to go to your
website and will be able to get the special market update being released later today?

John: We'll certainly get that out to everybody. In addition, tomorrow | will send out an
email that will give you a link to the replay of this call so if you missed part of it or you want
to go back over it, we'll have that available. | want to thank everybody very much for their
time. If you have any questions at all, please don't hesitate to get in touch with us at
Navellier.

Have a great day. Thank you and thank you, Howard.
IMPORTANT DISCLOSURES

Investment in equity strategies involves substantial risk and has the potential for partial or
complete loss of funds invested.

The S&P 500 Index measures the performance of 500 stocks that are considered to be
widely held by Standard & Poors, a division of The McGraw-Hill Companies, Inc., and
comprises approximately three-quarters of the total capitalization of companies publicly
traded in the United States. The S&P 500 index is weighied by market value and its
performance is thought to be representative of the stock market as a whole. It is reported
that over 70% of all U.S. equity funds are tracked by the S&P 500. The index selects its
companies hased upon their market size, fiquidity, and sector. Most of the companies in the
index are mid cap or large corporations. This index is composed of 400 industrial, 20
transportation, 40 utility, and 40 financial companies. Many experts consider the S&P 500
one of the most important benchmarks available fo judge overall U.S.market performance.
Presentation of Index data does not reflect a belief by Navellier that any stock index
constitutes an investment alternative to any Navellier equity strategy presented in these
materials, or is necessarily comparable to such strategies. Among the most important
differences between the indices and Navellier strategies are that the Navellier equity
strategies may (1) incur material management fees, (2) concentrate its investments in
relatively few stocks, industries, or sectors, (3) have significantly greater trading activity
and related costs, and {4) be significantly more or less volatile than the Indices.
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Disclosure for Performance Data

“AlphaSector” is a service mark of F-Squared Investments, Inc. This material is proprietary
and may not be reproduced, transferred or distributed in any form without prior written
permission from Active Index Solutions, LLC or F-Squared Investments, Inc. Active Index
Solutions and F-Squared Investments reserve the right at any time and without notice to
change, amend, or cease publication of the information. This material has been prepared
solely for informative purposes. The information contained herein has been obtained from
sources that we believe to be reliable, but its accuracy and completeness are not
guaranteed. It is made available on an “as is” basis without warranty.

Investment products that may be based on AlphaSector Indexes are not sponsored by
Active Index Solutions, LLC, and neither F-Squared Investments, Inc. nor Active Index
Solutions, LLC makes any representation regarding the advisability of investing in them.
One cannot invest directly in an index.

The Indexes are based on active strategies, with the strategy that the AlphaSector Rotation
Index and the AlphaSector Premium Index are based on having an inception date of April 1,
2001. The process of converting the active strategy to an index implies that the returns
presented, while not backtested, reflect theoretical performance an investor would have
obtained had it invested in the manner shown and does not represent returns that an
investor actually attained, as investors cannot invest directly in an index. Theoretical and
hypothetical performance has many inherent limitations. The performance is adjusted to
reflect the reinvestment of dividends. The fee schedule and anticipated expenses are
included in the client agreement. F-Squared’s fees are available upon request and also
may be found in Part Il of its Form ADV. Past performance is no guarantee of future results.

The information presented is based upon the performance of an Index as reported by
NASDAQ OMX, or Active Index Solutions, LLC. The information is adjusted to reflect the
reinvestment of dividends and, except where indicated, all returns are presented gross of
fees. No representation or warranty is made as to the reascnableness of the assumptions
made or that all assumptions used in achieving the returns have been stated or fully
considered. Changes in the assumptions may have a material impact on the hypothetical
returns presented.

AlphaSector Rotation Index is the exclusive property of F-Squared Investments, Inc. and
Active Index Solutions, LLC. Active Index Solutions, LL.C has contracted with The
NASDAQ OMX Group, Inc. {(collectively, with its subsidiaries and affiliates, “NASDAQ
OMX") to calculate and maintain the AlphaSector Rotation Index. NASDAQ OMX shall
have no liability for any errors or omissions in calculating the AlphaSector Rotation Index.

Returns represent past performance, and are not guarantees of future results or indicative
of any specific investment. Past performance is no guarantee of future results.

Sources: Morningstar, NASDAQ OMX, F-Squared Investments. All rights reserved.
Copyright @ F-Squared Investments, Inc. All rights reserved. “AlphaSeclor” is a service

mark of F-Squared Investments, Inc.

Although information in this presentation has been obtained from and is based upon
sources that Navellier believes to be reliable, Navellier does not guarantee its
accuracy and it may be incomplete or condensed.

www.vireoinvestments.com
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Important Disclosures

The AlphaSector Premium Index and the AlphaSector Allocatar Premium Index are owned
and published by Active Index Solutions, LLC ("AlS"). The AlphaSector Premium Index is a
quantitatively driven index that applies a weekly trading protocal to nine Select Sector
SPDRs and an exchange traded fund ("ETF") representing 1-3 month Treasuries (ticker
BIL). The index has the potential to be invested in any comhination of the nine SPDRs
including all nine at the same time, a combination of sector SPDRs and the Treasury ETF,
or can be 100% invested in the Treasury ETF. The AlphaSector Allocator Premium Index is
a quantitatively driven index that applies a weekly trading protocol to the nine Select Sector
SPDRs, a Treasury exchange traded fund, two international ETFs, five fixed income ETFs,
two “alternative” ETFs, and a S&P 500 SPDR. There is no guarantee that the advisor will
be successful in achieving returns similar to the AlphaSector Premium Index or the
AlphaSector Allocator Premium Index, and in fact client returns may be significantly lower
than the indices’ returns after actual fees are taken into account, including management
fees, brokerage or transaction costs, or other administrative or custodian fees a client may
incur. One cannot directly invest in an index. Index returns presented represent past
performance, and are not a guarantee of future results or indicative of any specific investment.

“AlphaSector” is a service mark of F-Squared Investments, Inc., and AIS. Neither AIS nor
F-Squared Investments, Inc., is affiliated with Navellier & Associates, Inc. Navellier &
Associates, Inc., has entered into a Model Manager Agreement with F-Squared pursuant to
which it timely receives any changes made to the AlphaSector Premium Index and the
AlphaSector Allocator Premium Index holdings. Investment products such as the Vireo
AlphaSector Premium and Vireo AlphaSector Allocator Premium strategies that are based
on the AlphaSector Premium Index and the AlphaSector Allocator Premium Index, respec-
tively, are not necessarily sponsored by AlS or F-Squared, and AlS and F-Squared do not
make any representation regarding the advisability of investing in them.

The S&P 500 Index measures the performance of 500 stocks that are considered to be
widely held by Standard & Poars, a division of The McGraw-Hill Companies, Inc., and
comprises approximately three-quarters of the total capitalization of companies publicly
traded in the United States. The S&P 500 Index is weighted by market value and its
performance is thought to be representative of the stock market as a whole. Itis reported
that over 70% of all U.S. equity funds are tracked by the S&P 500. The index selects its
companies based upon their market size, liquidity, and sector. Most of the companies in the
index are mid cap or large corporations. This index is composed of 400 industrial, 20
transportation, 40 utility, and 40 financial companies. Many experts consider the S&P 500
one of the most important benchmarks available to judge overall U.S. market performance.
Presentation of Index data does not reflect a belief by Navellier that any stock index
constitutes an investment alternative to any Navellier equity strategy presented in these
materials, or is necessarily comparable to such strategies and an investor cannot invest
directly in an index. Among the most important differences between the Indices and
Navellier strategies are that the Navellier equity strategies may (1) incur material
management fees, (2) concentrate investments in relatively few ETFs, industries, or
sectors, (3) have significantly greater trading activity and related costs, and (4) be signifi-
cantly more or less volatile than the Indices.

Potential investors should consult with their financial advisor before investing in any
Navellier Investment Product. Investment in equity strategies involves substantial risk and
has the potential for partial or complete loss of funds invested.

www.vireoinvestments.com
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About Vireo

Vireo Portfolio Sponsor

800.887.8671

Navellier & Associates
; Navellier & Associates
Model Portfolio Management One East Liberty, Third Floor,
F-Squared Investments/Active Index Solutions, LLC Reno, Nevada 89501

www.vireoinvestments.com
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From: Cheryl Czyz <Cheryl_Czyz@navellier.com>
Sent: Thursday, September 01, 2011 4:09 PM
To: Rickaway, Matthew

Subject: Vireo Webinar Replay

Attachments: master slides.pdf

Hi Mr. Rickaway,

Attached are the webinar slides, which you can open and follow along with the audio link below. i hope you find the
webinar helpful, but please let me know if you have any additional questions.

Thank you. Have a great day.

Listen to the webinar:
http://www.navellier.com/downloads/webinar%206-21-2011.mp3

Cheryl

Cheryl Czyz
Marketing Associate-Central Division

A
NAVELLIER

Navellier & Associates

1 E Liberty 3rd Fl, Reno, NV 89501
800 365 8471 x 411 toll-free
775.785.9411, 775.562.8252 fax
chervlc@navellier.com

www.navellier.com

Visit Our Blogs

http://blogs.navellier.com

DISCLAIMER

This email message is intended only for the personal use of the
recipient(s) named above. This message may be privileged and
confidential. If you are not an intended recipient, you may

not review, copy or distribute this message. If you have
received.this communication in error, please notify us
immediately by email and delete the original message.

Navellier & Associates Inc.'s outgoing and incoming emails are
electronically archived and may be subject to review and/or
disclosure to someone other than the intended recipient.

The SEC suggests that clients compare the accuracy of portfolio statements provided by Navellier & Associates Inc. to
1
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statements provided to clients by their custodian
Navellier & Associates, Inc.
1 East Liberty, 3rd Floor
Reno, Nevada 89501
info@navellier.com

Visit us on the web at: http:/www.navellier.com
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QVIREO‘

Confidence Rising

Introducing Vireo

An exciting, new, defensive ETF portfolio

Vireo AlphaSector Allocator Premium Portfolio

www . vireoinvestments.com
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Supplemental Information

Limiting risk in down markets and participating in up markets

AlphaSector Allocator Premium Index is designed to consistently outperform the Dow
Jones Moderate Global Index and outperform cash

+ Quality downside risk management, especially in weak markets
As of Mar 2011
« Powerful but simple story, and uses NO derivatives, leverage, or shorting ‘AlphaSector
Allocator DJ Moderate
Premium Index Global

AlphaSector Allocator Premium Index Performance
Apr 2001 - Mar 2011 Cumulative Return

1Yr Retumn

3 ¥Yr Return (Annualized)

5 Yr Return (Annualized)
. e fif A SO CLOT

Allocator Pramium

Index (Pure Gross) Maximum Drawdown

tandard Deviation
w—=()) Moderate s

Giobal Annualized Excess Return

Alpha

R-Squared

Beta

5 ¥Yr Up Capture Ratio

5 Yr Down Capture Ratio
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Supplemental Information

AlphaSector Premium includes or excludes sectors in the portfolio
through disciplined re-allocation and diversification

100%
= Utilities (XLU)
80% (
= Technology (XLK)
80% » Materials (XLB)
Healthcare (XLV)
700,
70% = |ndustrials (XL1)
——
80% Financlals (XLF)
uEnergy (XLE}
50% =Cons Slaples (XLP)
#Cons. Disc. (XLY)
40%
® Shori Term
Treasuries (BIL)
30%
20%
0%
0%
- - N &N © ¢ ¥ ¥ O oW o © ©w N N @ @ o © o °o =
=] 2 ¢ 2 ¢ ¢ ¢ g ¢ g g g g e ¢ g 9 g o T T
w G ) G o o ) & ] o ] o 3 ] o] 5 (o] o ™ 5] ]

Note periods where the Index goes to cash: [l (BIL)

For Financial Consultant One-on-One Use Cnly. April 2001 to March 2 Source: Momingstar, F-Snuared investments Copynght 2009 -
Cenfidential Patents pending Performance results presented herein 4o esaarily ingicate fulure perforr & Investment in equity
strategies involves substantial dsk and has the potential for partial ar complete loss of funds invested. Results presentad include
reinvestmant of all dividsnds and other earnings. Please read impontant disciosures at the end of this presentaton

VIREO'
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Important Disclosures

Navellier Vireo AlphaSector Allocator Premium is a new strategy that attempls to track an index known as the AlphaSecter Allocator
Premium Index, owned and published by Active Index Solutions, LLC (“AlS”). The AlphaSector Allocator Premium Index is a quantitatively
driven index that applies a weekly trading protocol to nine Select Sector SPDRs, a Treasury exchange traded fund, two international
ETFs, five fixed income ETFs, and three “altemative” ETFs (please refer to slide 10 in this presentation). There is no guarantee that the
advisor will be successful in achieving retums similar to the AlphaSector Allocator Premium Index, and in fact, client returns will be
significantly lower than the index returns after actual fees are taken into account, including management fees, brokerage or transaction
costs, or other administrative or custodian fees a client may incur.

The “U.S. equity sleeve” referenced in the materials refers to the AlphaSector Premium Index, with the strategy that the AlphaSector
Premium Index is based on having an inception date of April 1, 2001. The process of converting the active strategy to an index implies
that the retumns presented, while not back-tested, reflect theoretical performance an investor would have obtained had it invested in the
manner shown and does not represent retums that an investor may have aclually attained, as an investor cannot invest directly into an
index. Theoretical and hypothetical performance have many inherent limitations. The performance is adjusted to reflect the reinvestment
of dividends.

AlphaSector Allocator Premium Index is the exclusive property of F-Squared Investments, Inc. and AIS. AIS calculates and publishes the
value of the index on a monthly basis. Source: Morningstar Direct. Although AlphaSector Indexes do not short securities nor utilize
leverage or derivalives, the ETFs that AlphaSector tracks may make use of such financial instruments or slrategies.

“AlphaSector” is a service mark of F-Squared Investments, Inc. and AIS. Neither AIS nor F-Squared Investments, Inc., is affiliated with
Navellier & Associates, Inc. Navellier & Associates, Inc. has entered into a Model Manager Agreement with F-Squared pursuant to which
it timely receives any changes made to the AlphaSector Allocator Premium Index holdings. Investment products such as the Navellier
Vireo AlphaSector Allocator Premium strategy that are based on the AlphaSector Allocator Premium Index are not necessarily sponsored
by AIS or F-Squared, and AlS and F-Squared do not make any representation regarding the advisability of investing in them. One cannot
directly invest in an index. Index returns presented represent past performance and are not a guarantee of future results or indicative of
any specific investment.

B Vireo

OS Received 03/16/2023
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Important Disclosures (cont.)

Navellier does not calculate the statislical information included in the attached report. The calculation and the information are provided by
Zephyr Associates, a company not related to Navellier. Although information contained in the report has been obtained from Zephyr
Assaciates and is based on sources Navellier believes to be reliable, Navellier does not guarantee its accuracy, and it may be incomplete
or condensed. The report and the related Zephyr sourced information are provided on an “as is” basis. The user assumes the entire risk
of any use made of this information. Investors should consider the report as only a single factor in making their investment decision. The
report is for informational purposes only and is not intended as an offer or solicitation for the purchase or sale of a security. Zephyr
sourced information is the exclusive property of Zephyr Associates. Without prior written permission of Zephyr Associates, this
information may not be reproduced, disseminated, or used to create any financial products.

The Dow Jones Moderate Global Index is a benchmark that takes 60% of the risk of the global securities market. It is a total retums index
that is a time-varying weighted average of stocks, bonds, and cash. The index is the efficient allocation of stocks, bonds, and cash in a
portfolio whose semideviation is 60% of the annualized 36-month historic semideviation of the Dow Jones Aggressive Portfolio Index.
Stocks are represented by the Dow Jones Aggressive Portfolio Index. Bonds are represented by an equal weighting of the following four
bond indexes with monthly rebalancing: BarCap Govemment Bonds Index, BarCap Corporate Bonds Index, BarCap Mortgage-backed
Bonds Index, and BarCap Majors (ex U.S.) Bonds Index. Cash is represented by the 91-Day T-Bill Auction Average. The efficient portfolio
is updated monthly.

The S&P 500 Index measures the performance of 500 stocks that are censidered to be widely held by Standard & Poors, a division of
The McGraw-Hill Companies, Inc., and comprises approximately three-quarters of the total capitalization of companies publicly traded in
the United States. The S&P 500 Index is weighted by market value and its performance is thought to be representative of the stock
market as a whole. It is reported that over 70% of all U.S. equity funds are tracked by the S&P 500. The index selecls its companies
based upon their market size, liquidity, and sector. Most of the companies in the index are mid cap or large corporations. This index is
composed of 400 industrial, 20 transportation, 40 utility, and 40 financial companies. Many experts consider the S&P 500 one of the most
important benchmarks available to judge overall U.S. market performance.

Presentation of Index data does not reflect a belief by Navellier that any stock index constitutes an investment altemative to any Navellier
equity strategy presented in these materials, or is necessarily comparable to such strategies and an investor cannot invest directly in an
index. Among the most important differences between the Indices and Navellier strategies are that the Navellier equity strategies may (1)
incur material management fees, (2) concentrate investments in relatively few ETFs, industries, or sectors, (3) have significantly greater
trading activity and related costs, and (4) be significantly more or less volatile than the Indices.

Potential investors should consult with their financial advisor before investing in any Navellier Investment Product. Investment in equity
strategies involves substantial risk and has the potential for partial or complete loss of funds invested.

OS Received 03/16/2023
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NAVELLIFR VIREOQO ALPHASECTOR ALLOCATOR PREMIUM WRATP COMPOSITE
Reporting Currency US. Dollar | March 31, 2011
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(sM) (5M) e o Return (%) {%) Reurn (%) Hpersion
200 2,365 158

1075 1187

'Performance

slrdetioms for the periad ended December 31, 2010 anly inchades 10 memths of history
INIA infarmaniors i wor statissically moamingfil due to an insugficient numbor of portfedios s the compuaare fuor the ennre yeas

1. Compliance Statement — Navellier & Associates, Inc. claims compliance with the Global Investment Performance Standards (GIPS®) and has prepared and presented this report in
compliance with GIPS standards. Navellier & Associates, Inc. has been independently verified for the periods January 1, 1995 through September 30, 2009 by Ashland Partners & Company
LLP. A copy of the verification report is available upon request. Verificalion assesses whether (1) the firm has complied with all the composite construction requirements of the GIPS standards
on a firm-wide basis and (2) the firm's policies and procedures are designed to calculate and present performance in compliance with the GIPS standards. Verification does not ensure the
accuracy of any specific composite presentation.

2. Definition of Firm - Navellier & Assaciates, Inc. is a registered investment adviser ished in 1987, Navellier & Assaciates, Inc. manages a variety of equity assets for primarily U.S. and
Canadian institutional and retail clients.

3. Composite Description - The Navellier Vireo AlphaSector Allocator Premium Wrap Composite includes all discretionary Navellier Vireo AlphaSector Allocator Premium equity accounts that
are charged a wrap fee and are managed with similar objectives for a full month, including those accounts no longer with the firm. The strategy attempts to track an index known as the
AlphaSector Allocator Premium Index and Navellier & Associates, Inc. pays a licensing fee to F-Squared Investments, Inc. to provide a model of the index. Thirty-six percent of the index
consists of the AlphaSector Premium Index, 30% consists of the AlphaSecter Fixed Income Index, 24% consists of the AlphaSector International Index, and 10% consists of the AlphaSector
Alternatives Premium Index. The AlphaSector Premium Index is quantitatively driven and applies a weekly trading protocal to nine Select Sector SPDRs and an exchange traded fund (ETF)
representing 1-3 month Treasuries. The index has the potential to be invested in any combination of the nine SPDRs including all nine at the same time, a combination of sector SPORs and the
Treasury ETF, or can be 100% invested in the Treasury ETF. The AlphaSector Fixed Income Index is quantitatively driven and applies a weekly trading protocol to four fixed income ETFs along
with a 7-year Treasury ETF. The index has the potential to be invested in a combination of the four fixed income ETFs and the Treasury ETF or can be 100% invested in the Treasury ETF. The
AlphaSector Intemational Index is quantitatively driven and applies a weekly trading protocol to two international equity ETF's, representing developed international markets and emerging
markets, along with a 1-3 month Treasury ETF. The index has the potential to be invested in a combination of the two international ETFs, a combination of the intemational ETFs and the
Treasury ETF, or can be 100% invested in the Treasury ETF. The AlphaSector Altematives Index is quantitatively driven and applies a weekly trading protocol to two alternative ETFs,
representing real estate and gold, and either an S&P 500 ETF or a 1-3 month Treasury ETF. The index has the polential to be invested in a combination of the alternative ETFs or a combination
of the alternative ETFs and the S&P 500 ETF or the 1-3 month Treasury ETF if the AlphaSector Premium Index has any exposure to the Treasury ETF. There is no guarantee that Navellier will
achieve returns similar to the index, and in fact the strategy's returns may vary from the index due to the timing of trades and after fees are taken into account, including management fees,
brokerage or transactions costs, or other administrative or custodian fees. Performance is calculated on a “time-weighted” and “assel-weighted" basis. Performance figures thal are net of fees
take into account advisory fees and any brokerage fees or commissions that have been deducted from the account. Gross-af-fees retumns reflect the deduction of transaction costs/commissions,
but do not reflect the deduction of any investment management fees. Therefore, actual returns will be reduced by advisory and other expenses incurred. Performance results include the
reinvestment of any dividends. The composite was created January 1, 2010. As of October 2010, the Navellier Vireo AlphaSector AllWeather Premium Wrap Compesite has been renamed the
Navellier Vireo AlphaSector Allocator Premium Wrap Composite. Valuations and returns are computed and stated in U.S. Dollars. Portfolio valuation sources are |DC, Factset, and Thompson.
Performance is calculated using the “Modified Dietz Method.” Palicies for valuing portfelios, calculating performance, and preparing compliant presentations are available upon request.

4. Management Fees - The management fee schedule for accounts ranges from 75 to 100 basis points, depending on account size and brokerage selected. Some incentive fee, fixed fee, and
fulerum fee accounts may be included. Fees are negotiable, and not all accounts included in the composite are charged the same rate. Bundled fee accounts make up 100% of the composite for
all periods shown, Fee schedules are provided by independent sponsors and are available upon request from the respective sponsor. The bundled fees include custody, trading expenses, and
other expenses associated with the management of the account. The client is referred to the firm's Form ADV Part 1l for a full disclosure of the fee schedule.

VIREO’
e
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5. Composite Dispersion - If applicable, the dispersion of annual returns is measured by the standard deviation across asset-weighted portfolio returns represented within the composite for the
full year.

6. Benchmark - The Dow Jones Moderate Global Index is a benchmark that takes 0% of the risk of the global securities market. It is a total returns index that is a time-varying weighted
average of stocks, bonds, and cash. The index is the efficient allocation of stocks, bonds, and cash in a portfolio whose semideviation is 80% of the annualized 36-month historic semideviation
of the Dow Jones Aggressive Portfolio Index. Stocks are represented by the Dow Jones Aggressive Portfolio Index. Bonds are represented by an equal weighting of the following four bond
indexes with monthly rebalancing: BarCap Government Bonds Index, BarCap Corporate Bonds Index, BarCap Mortgage-backed Bonds Index, and BarCap Majors (ex U.S.) Bonds Index. Cash
is represented by the 91-Day T-Bill Auction Average. The efficient portfolio is updated monthly. The secondary benchmark for the composite is the S&P 500 Index, which measures the
performance of the 500 leading companies in leading industries of the U.S. economy, focuses on the large cap segment of the market, with approximately 75% coverage of U.S. equities. The
returns for the S&P 500 Index include the reinvestment of any dividends. The asset mix of the composite may not be precisely comparable to the presented indices. Presentation of index data
does not reflect a belief by the Firm that the Dow Jones Moderate Global or S&P 500 indices, or any other index, constitutes an investment altemative to any investment strategy presented in
these materials or is necessarily comparable to such strategies.

7. General Disclosure - The three-year annualized standard deviation is not presented because 36 months of history is not available. Actual results may differ from composite results depending
upon the size of the account, custodian related costs, the inception date of the account and other factors. Performance results presented herein do not necessamy fnd.lcare future
performance. li in equity gies involves sub: ial risk and has the potential for partial or complete loss of funds invested. R pr lude reinv

of all dividends and other earnings. The securities identified and described do not represent all of the securities purchased, sold, or recommended for client accounts. The results presented
were generated during a period of improving and detericrating econemic conditions in the U.S. and both positive and negative market performance. There can be no assurance that these
favorable market conditions will occur again in the future. Navellier has no data regarding actual performance in different economic or market cycles or conditions. It should not be assumed that
any securities recommendalions made by Navellier in the future will be profitable or equal the performance of securities made in this request. For a list of recommendations made by Navellier &
Associates, Inc. for the preceding twelve months or to receive a complete list and description of Navellier & Associates, Inc.'s mvestrneni composites, contact Tim Hope at (800) 365-8471,
extension 416, or write to Navellier & Associates, Inc., One East Liberty, 3rd Floor, Reno, NV 88501, or e-mail

All Information contained herein is stated as of the date referenced at the top of this page unless indicated otherwise. Past performance is no guarantee of future results.

VIREO
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From: Seth Lee <seth_lee@navellier.com>

Sent: Thursday, June 21, 2012 1:43 PM

To: Daniells, Preston

Subject: AlphaSector Premium

Attachments: Premium033112slick.pdf; Vireo ASPremium commentary 033112.pdf; Vireo AS

Premium Commentary 123111.pdf

Fact sheet, Q1 2012 commentary, & end of year 2011 commentary

Seth Lee
Marketing Associate - Western Division
775-785-9426

[N
NAVELLIER

Calulend Iting

Navellier & Associates

1 E Liberty 5th FI, Reno, NV 89501
800 365 8471 x 426 toll-free
775-785-9426, 775-562-8226 fax

sethi@navellier.com
www.navellier.com

Please be advised that the attached materials have not been submitted for compliance approval.
It is the responsibility of the Financial Advisor to submit any materials intended for client use to the proper compliance channels for approval
prior to distribution.

DISCLAIMER

This email message is intended only for the personal use of the
recipient(s) named above. This message may be privileged and
confidential. If you are not an intended recipient, you may

not review, copy or distribute this message. If you have
received this communication in error, please notify us
immediately by email and delete the original message.

Navellier & Assacciates Inc.'s outgoing and incoming emails are
electronically archived and may be subject to review and/or
disclosure to someone other than the intended recipient.

The SEC suggests that clients compare the accuracy of portfolio statements provided by Navellier & Associates Inc. to
statements provided to clients by their custodian

Navellier & Associates, Inc.
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Case 1:17-cv-11633-DJC Document 222-33 Filed 08/12/19 Page 2 of 21

1 East Liberty, Ste. 504
Reno, Nevada 89501

info@navellier.com

Visit us on the web at: hitp://iwww.navellier.com
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Confidence Rising

Overview SUPPLEMENTAL

+  The first quarter of 2012 withessed the best quarterly performance by the market, as INFORMATION
measured by the S&P 500 Index, in 14 years. To put the S&P 500's 12.6% quarterly return
into perspective, it would translate on a compounded basis to an amazing annualized
return of 60.8%. Further, the 12.6% gain ranked among the best handful of all rolling
90-day periods over the past decade, placing it above 94% of all other rolling 90-day
periods in the past 11 years.

. Equity volatility levels, as measured by F-Squared’s proprietary models, were markedly
lower than in 2011, which is a positive sign for the markets. The S&P 500 had a loss of
more than 1% only one day in the quarter (March 6th), as compared to an average of 12
days for each of the past four quarters.

«  Asto be expected in such an extireme upward move for the market coming on the heels of
a period of high risk {August 2011 — December 2011}, the AlphaSector Premium Index
(“AlphaSector Index”) lagged. While the AlphaSector Index gained a healthy 8.7% (pure
gross; 7.9% net) for the quarter, the gain represented only 69% of the upside performance
of the S&P 500 Index. By way of reference, during those rare times when the S&P 500
gained more than 12% for a rolling 90 day period, the average up capture ratio of
AlphaSector Index was 64%.

Market Environment

There were a number of factors behind the strong equity market advance, including the
absence of material negative news from Europe, a gradually declining unemployment rate in
the US (new unemployment claims dropped to a four-year low), and improving investor
sentiment. Even the housing industry posted some encouraging signs. Still, all was not rosy on
the economic front, as the related factors of a three-year high in the US trade deficit and higher
prices at the pump dampened some investors’ enthusiasm.

An “Off the Charts” Quarter for the S&P 500

One of Vireo's key mantras is that we are not benchmark-centric. Instead. we are client-centric,
meaning that we align the goals of the investment process with the goals of the client. We are
more focused on seeking to avoid loss for our clients (minimizing drawdowns) than “tracking-
error” versus a benchmark. As straightforward and intuitive as this sounds, most of our large
cap core competitors in the equity area are in fact benchmark-centric — and therefore hew
closely to the relevant benchmark. As 2002 (S&P 500 -22%) and 2008 (S&P 500 -37%) taught
us, low tracking error can be a risky pursuit. But in the first quarter of 2012, benchmark-centric,
low tracking error managers had their day (or 90 days) in the sun.

Performance Review' — Q1 2012

As recently as mid-December 2011, the AlphaSector Index had a very bearish positioning and
50% cash weighting. By the beginning of January, the Index had progressed to a fully
invested positioning in the equity market, with five sectors active. As the first quarter

www.vireoinvestments.com ~ Premium
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progressed, the increasingly positive tone of the market was reflected in the model, and by SUPPLEMENTAL
quarter’s end, six sectors were on and two more were very close to engaging.

INFORMATION

The strong market benefitted just about all sectors, with utilities the only sector declining in the
quarter, down 1.65% after a 2011 in which utilities was the best performing sector of the S&P
500. Financials exhibited the strongest move, up 22.0%, followed closely by technology, which
posted an 18.8% advance. Utilities has been a mainstay of the portfolio throughout the past
year — in fact it is one of only two sectors (with consumer staples the other) that have stayed
on for over a year. While detracting from performance in the first quarter, utilities has been a
solid core holding over the past year. The ahsence of financials in the portfolio also hurt
relative performance in the quarter, but the gquantitative engine will not signal a re-engagement
in the sector until it discerns that stability has returned. A similar pattern was evidenced in the
2008-2009 bear market. After the financials sector was turned off in mid-2007, it was not
added back into the AlphaSector Index until May 2009 — about 60 days after that sector had
bottomed.

' Performance is proxied by the relevant SPDR ETF
Outlook

Because all of the analysis that is done for the portfolios is quantitatively-based and all of the
data is historical in nature. we do not make formal projections or outlook statements.
However, some potential insight can be gained by looking at trends in volatility and overall
positioning.

With lower volatility than we saw in 2011, US and international equity markets surged in the
first quarter of 2012. The US market witnessed broad participation among the nine sectors

with only utilities posting a decline. The signals generated by our quantitative engine have

become progressively more bullish since the closing months of 2011,

There are many positive signs on the investment landscape, and the quantitative engine has
adapted to reflect this. However, it is also important to note that early March marked the
three-year anniversary of the market bottom — the S&P 500 Index is up over 20% per annum
in this period — about double the historical average for this Index. While we are not market
prognosticators, we do know that markets move in cycles and having a “tool in your tootbox”
for the bear phases of the market is of paramount importance. Virec is such a tool — a
time-tested quantitative engine that has the ability to move to cash in a toxic market
environment. We employed this tool in 2002 and 2008 and as recently as last August. While
we currently see no reversal of the bullish trend, it's helpful to remember that the F-Squared
quantitative engine can pivot fairly quickly. At the end of fast July, we had all nine US sectors
engaged — but by the beginning of September, the portfolic had an allocation to cash and
seven sectors off. Market tone can change, and our model will adapt to that change as we
seek to protect down, participate up.

The comments and opinions outlined in the first quarter commentary consider market conditions and index
performance as of March 31, 2012. In light of the fact that as of this printing market conditions may have
changed dramatically, we encourage our readers to check the Vireo website at www.virecinvestments.com for
the most up-to-date news and opinions.
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Important Disclosures
Sources: F-Squared Investments, Morningstar, NASDAQ OMX, All rights reserved.

ALPHASECTOR INDEX: Vireo Premium attempts to track an index known as the AlphaSector Premium Index
{“Index”), owned and published by Active Index Solutions, LLC ("AlS"). The AlphaSector Premium Index is a quan-
titatively driven index that applies a weekly trading protocol to nine Select Sector SPDRs and an exchange traded
fund ("ETF’) representing 1-3 month Treasuries (ticker BIL). Note that the Vireo Premium accounts managed by the
adviser may invest in a cash equivalent. such as money market funds, in place of BIL. The Index has the potential
to be invested in any combination of the nine SPORs including all nine at the same time, a combination of sector
SPDRs and the Treasury ETF, or can be 100% invested in the Treasury ETF. There is no guarantee that the adviser
will be successful in achieving returns similar to the AlphaSector Premium Index, and in fact client retumns will be
significantly lower than the Index returns after fees are taken into account, including management fees, brokerage or
transaction costs. or other administrative or custodian fees a client may incur. One cannot directly invest in an index.
Index retums presented represent past performance and are not a guarantee of future results or indicative of any
specific investment.

“AlphaSector” is a service mark of F-Squared Investments, Inc. (‘F-Squared”), and AIS. Neither AIS nor F-Squared
Investments, Inc. is affiliated with Navellier & Associates, Inc. (‘Mavellier’). Navellier has entered into a Model Manager
Agreement with F-Squared pursuant to which it timely receives any changes made to the AlphaSector Premium Index
holdings. Investment products such as the Vireo Premium strategy that are based on the AlphaSector Premium Index
are not necessarily spansored by AIS or F-Squared. and AlS and F-Squared do not make any representation regarding
the advisability of investing in them.

As a matter of normal and important disclosures to you, as a potential investor, please consider the following. Some of
the retums presented reflect hypothetical performance an investor would have obtained had it invested in the manner
shown and does not represent returns that an investor actually attained. Hypothetical backiested performance has
many inherent limitations. The Index should be considered as Model Portfolio results and are mere "paper” or proforma
performance results. There are material differences between Vireo Investment Product portfolios and the Index,
research, and performance figures presented here. The Index and the research results (1) may contain stocks that
are illiquid and difficult to trade; (2) may contain ETF holdings materially different from actual funded Vireo investment
Product portfolios; and (3) may not reflect prices obtained in an actual funded Vireo Investment Product portfolio.

As a matter of important disclosure regarding the hypothetical results presented in the accompanying charts and
graphs, the following factors must be considered when evaluating the performance figures presented:

1) Historical or illustrated results presented herein do not necessarily indicate future performance; Investment in
securities invalves significant risk and has the potential for partial or complete loss of funds invested.

2) The results presented were generated during a period of mixed (improving and deteriorating) economic conditions
in the U.S. and positive and negative market performance. There can be no assurance that the favorable market
condifions will oceur again in the future. Navellier has no data regarding actual performance in different economic or
market cycles or conditions.

3) The results portrayed reflect the reinvestment of dividends and other income.

4) LIMITATIONS INHERENT IN HYPOTHETICAL RESULTS: The performance results presented are from an Index.
not an actually funded portfolio, and may not reflect the impact that material economic and market factors might have
had on the adviser's decision-making if the adviser were actually managing clients’ money, and thus present retums
which are greater than what a potential investor would have experienced for the time period. The results are presented
for informational purposes only. No real money has been invested in this Index. The Index performance results should
be considered mere 'paper’ or pro forma performance results. The Index results do not represent actual funded trades
and may not reflect actual prices paid or received for actual funded trades.

5) The reported performances of Indexes presented in the accompanying charts and graphs do not reflect the
performance results of Navellier's actually funded and traded Investment Products.

6) In most cases, the adviser's clients’ investment results would be materially lower than the results portrayed in the
Index.

7) The Index results may or may not relate, or only partially relate. to the type of advisory services currently offered by
Navellier & Associates, Inc.

Navellier does not calculate the statistical information included herein. This material has been prepared solely for
informative purposes. F-Squared is the source of all performance data related to the F-Squared AlphaSector Indexes
cited in these reports. Although information contained herein is based on sources Navellier believes to be reliable,
Navellier does not guarantee its accuracy, and the information may be incomplete or condensed. Statistical analyses
of the data presented are provided by Zephyr Associates. a company not related to Navellier. Information presented
herein and the related Zephyr sourced information is provided on an “as is” basis. The user assumes the entire
risk of any use made of this information. Investors should consider the report as only a single factor in making their
investment decision. The report is for informational purposes only and is not intended as an offer or solicitation for the
purchase or sale of a security. Zephyr sourced information is the exclusive property of Zephyr Assaociates. Without prior
written permission of Zephyr Associates, this information may not be reproduced, disseminated, or used to create any
financial products.

The results portrayed include investment advisory fees paid to the adviser equal to 1.25% plus an estimated custodian/
brokerage fee to account for transaction/brokerage costs equal to 1.75%, for total fees equal to 3.00%. The adviser
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believes these fees represent the highest fees a client may incur with a brokerage firm or other financial intermediary.
However, it may be that some financial intermediaries charge fees greater than the adviser is aware of. The pure
gross results portrayed do not include any investment advisory fees, administrative fees, or transaction expenses,
or other expenses that a client would have paid or actually paid. The fees reflected in the net performance figures in
this presentation may not include administrative fees, or fransaction expenses. or other expenses thal a client would
have paid or actually paid. The fees may also vary depending on the account size and estimated trading costs will be
greater for smaller accounts. The ETFs invested in the model portfolios have their own expenses that are included in
the gross and net retums presented.

The S&P 500 Index measures the performance of 500 stocks that are considered to be widely held by Standard
& Poors, a division of The McGraw-Hill Companies. Inc., and comprises approximately three-guarters of the total
capitalization of companies publicly traded in the United States. The S&P 500 Index is weighted by market value and
its performance is thought to be representative of the stock market as a whole. It is reported that over 70% of all U.S.
equity funds are tracked by the S&P 500. The index selects its companies based upon their market size, liquidity, and
sector. Most of the campanies in the index are mid cap or large corporations. This index is composed of 400 industrial.
20 transportation, 40 utility, and 40 financial companies. Many experts consider the S&P 500 one of the mostimportant
benchmarks available 1o judge overall U.S. markel performance. Presentation of index data does not reflect a belief by
Navellier that any stock index constitutes an investment alternative to any Navellier equity strategy presented in these
materials, or is necessarily comparable to such strategies and an investor cannot invest directly in an index. Among the
most important differences between the indexes and Navellier strategies are that the Navellier equity sirategies may
(1) incur material management fees, (2) concentrate investments in relatively few ETFs, industries, or sectors, (3) have
significantly greater trading activity and related costs, and (4) be significantly more or less volatile than the indexes.
All indexes are unmanaged and performance of the indices includes reinvestment of dividends and interest income.,
unless otherwise noted, is not illustrative of any particular investment and an investment cannot be made in any index.

Potential investors should consult with their financial adviser before investing in any Navellier Investment Product.

About Vireo 800.887.8671

Vireo Portfolio Sponsor One East Liberty, Suite 504,

Navellier & Associates i

Model Portfolic Management
F-Squared Investments/Active Index Solutions, LLC

Benchmark: S&P 500 index

Objective: The Vireo Premium Portfolio seeks to limit losses during severe market downturns while fully
participating in up markets.

Investment Process: The Vireo Premium Portfalio utilizes a highly disciplined, quantitative process to
assess forward-looking risk across all major asset classes. Using widely available ETFs. the portfolio will
re-allocate between individual sectors and asset classes whenever the risk is deemed too great. When
conditions warrant, the portfolio can go to cash.
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= VIREO AlphaSector Premium ()

- Index 201!
Confidence Rising )

AlphaSector™ strategies protected investors from extreme volatility while
delivering market-level returns during turbulent 2011

SUPPLEMENTAL
INFORMATION

Key takeaways:

«  Volatility dominated the markets in 2011, and in response the AlphaSector strategies
adapted to market conditions by aggressively "de-risking.” AlphaSector Premium
Index reduced overall volatility by 43% versus that of the S&P 500 in 2011.

«  AlphaSector Premium Index returned 1.7% for the year, lagging the S&P 500's modest
2.1% gain by only 40bp.

Sustained Market Volatility was the major challenge to investors in 2011

In the equity markets, 2011 may have ended nearly flat, but investors experienced an

uncomfortable up-and-down ride. Volatility rattled the markets, especially in the second
half of the year:

»  The first quarter of 2011 was the best Q1 since 1998 for the S&P 500 TR Index. The
third quarter was the worst Q3 since 2008,

«  The VIX reached a high of 30 or more during twenty weeks in 2011, a level of volatility
exceeded in only two periods since 1989: the 2002 and 2008-2009 market crashes.

- Between August 1 and December 1, the S&P 500 saw eight declines of 5% or more
and eight advances of 5% or more. The total of sixteen such movements means
that, on average, big swings were a weekly occurrence.

The headlines echoed the market swings and added to investor uncertainty. Stories on the
sluggish economy at home and abroad. US government deficits, and the Euro credit crisis
added to investor uncertainty. Investors responded to the heightened risk: according to

Momingstar, US stock mutual funds lost $101 Billion during 2011, the worst year since
2008.

Although the S&P 500 TR Index advanced 2.1% for the full year 2011, that seemingly dull
outcome conceals a year of volatility and anxiety for most investors.

The AlphaSector strategies protected clients from the worst of market volatility

Akey aspect of the value proposition of AlphaSector is the ability to "de-risk the portfolio”
in volatile and negative markets. In an extended bear market, as in 2008-2009, the goal is

 www.vireoinvestments.com
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to reduce capital loss. In periods of up-and-down swings such as 2011, the dual objectives S ppl L MENTAL
are to 1) position the portfolio defensively to move quickly to cash if the markets deteriorate

TN MATION
significantly, and 2) to reduce volatility and its negative impact on clients. INFORMATION

The AlphaSector Premium Index achieved that objective, as the following chart shows:

When the S&P 500 Total Return Index (red line) showed extreme volatility, the
AlphaSector Premium Index (blue line), provided a smoother ride for investors and
yet delivered virtually identical returns.
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Source: Morningstar, F-Squared Investments

= When volatility spiked in late July and August, the AlphaSector Premium Index
reduced exposure to the most volatile sectors and assumed a defensive
part-cash position. Cash remained in the portfolio, at 25% or 50% weighting, into
early December.

»  The AlphaSector Premium Index ended 2011 with a one-year return of 1.7% versus
2.1% for the S&P 500 Total Return Index. AlphaSector Premium therefore came
within 42 basis points of the S&P return, but AlphaSector had 43% less volatility
for the year than the S&P. Standard Deviation for 2011 was 9.1% for AlphaSector
Premium versus 15.9% for the S&P 500.

«  Using Morningstar's U.S. Large Blend Funds as a peer group, the AlphaSector
Premium Index outperformed the 1.5% return threshold for Top Quartile performance
and strongly exceeded the -1.2% return of the Peer Group Average. Note: as an
index, AlphaSector Premium does not reflect expenses.”

*Source: Zephyr StyleADVISOR, Morningstar Large Blend Universe. The AlphaSector Premium Index ranked
413 out of 1,821 managers for the 1-year period ending December 31, 2071.

~ www.vireoinvestments.com
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Delivering on the real needs of investors:

»  Most investors experienced 2011 as a very rough ride. They needed protection from
volatility, which can create anxiety and weaken commitment to investment plans.

+  AlphaSector delivered a measurably smoother, less volatile investing experience in
2011. For advisors, this can help you keep clients on track, preserving your time to
build their portfolios and your practice.

See Important Disclosures below.

“AlphaSector” is a service mark of F-Squared Investments, Inc. This material is proprietary and being provided
on a confidential basis. and may not be reproduced, transferred or distributed in any form without prior written
permission from F-Squared Investments, Inc. or F-Squared Investment Management, LLC (collectively,

“F-Squared"). F-Squared reserves the right at any time and without notice to change, amend, or cease
publication of the information, This material has been prepared solely for informative purposes. The
information contained herein includes information that has been obtained from third party sources and has not
been independently verified. It is made available on an “as is” basis without warranty.

Investment products that may be based on AlphaSector Indexes are not sponsored by F-Squared, and
F-Squared does not make any representation regarding the advisability of investing in them. F-Squared serves
as the model provider to various investment advisers and does not provide investment advice to any managed
account clients, nor will it be a party to any client agreements. There is no guarantee that an investor's account
will achieve its objectives or avoid losses. Inclusion of a mutual fund or an exchange traded fund in an index
does not in any way reflect an opinion of F-Squared regarding the investment merits of such a fund, nor should
it be interpreted as an offer of such a fund’s securities. None of the mutual funds or exchange traded funds
included in an index has given any real or implied endorsement or support to F-Squared or to this index. One
cannot invest directly in an index.

The AlphaSector Premium Index is based on an active strategy with an inception date of April 1, 2001.
Inception date is defined as the date as of which investar assets began tracking the strategy. The process of
converting the active strategy to an index implies that the returns presented, while not backtested, refiect
theoretical performance an investor would have obtained had it invested in the manner shown and does not
represent returns that an investor actually attained, as investors cannol invest direclly in an index, No
representation is being made that any client will or is likely to achieve results similar to thase presented herein.

Theoretical and hypothetical performance has certain inherent limitations. Backtested results in general also
are subject to the fact that they have been prepared with the benefit of hindsight and reflect certain assumptions,
including those described below or in the attached presentation. No representation or warranty is made to the
reasonableness of the assumptions made or that all assumptions used to construct the performance provided
have been stated or fully considered. To the extent that the assumptions made do not refiect actual conditions,
the illustrative value of the hypothetical results will decrease. The hypothetical results shown may under or over
compensate for the impact of actual market conditions and other factors such as expenses.

The results shown do not reflect the deduction of any advisory fees or expenses, nor trading costs. both of
which will decrease the return experienced by a client. The performance is adjusted to reflect the reinvestment
of dividends. The fees and anticipated expenses will be specified in each client agreement. F-Squared’s fees
will be made available upon request and are disclosed in its publicly-available Form ADV Part 2A.

The AlphaSector Premium Index was constructed to reflect the intended portfolio composition for client
accounts that will trade utilizing the Index as its Model Portfolio. Itis an index of sector-based ETFs and an
ETF that reflects short-term Treasury securities. It is based on an active strategy with an inception date of
April 1, 2001.

The S&P 500 Index is a broad-based unmanaged index of 500 stocks, which is widely recognized as a
representative of the equity market in general.

None of the indices referred to herein reflect the deduction of the fees and expenses to be bome by a client,
whose managed account may trade and invest in different financial instruments than those in a particular index.
Concentration, volatility and other risk characteristics of a client’s account also may differ from the indices

- www.vireoinvestments.com
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shown herein. Index data is provided only for reference purposes and is not intended to suggest that any client
will achieve performance similar to, or better than, an index.

F-Squared Investments, Inc. is the source and the owner of the AlphaSector Premium Index and its
performance information. AlphaSector is a service mark of F-Squared Investment Management, LLC, and is
used with permission.

The peer group is comprised of all open end mutual funds tracked by Mormingstar that, according to Morningstar.
meet the listed investment category and was selected as a relevant comparison due to the similarity in
investment objective of the profiled F-Squared index.

Past performance is no guarantee of future results.
Sources: Morningstar, NASDAQ OMX, F-Squared Investments

A definition of all standard terms used in this presentation can be found at www.morningstar.com.
All information in this presentation is the property of F-Squared Investments.

The comments and opinions outlined in the third quarter commentary consider market conditions
and index performance as of December 31, 2011. In light of the fact that as of this printing market
conditions may have changed dramatically, we encourage our readers to check the Vireo website
at www.vireoinvestments.com for the most up to date news and opinions.

Important Disclosures
ALPHASECTOR PREMIUM INDEX:

Vireo AlphaSector Premium attempts to track an index known as the AlphaSector Premium Index

("index”). owned and published by Active Index Solutions, LLC ("AIS™). The AlphaSector Premium Index

is a quantitatively driven index that applies a weekly trading protocol to nine Select Sector SPDRs and an
exchange traded fund (“ETF"} representing 1-3 month Treasuries (ticker BiL}. Note that the Vireo AlphaSector
Premium accounts managed by the adviser may invest in a cash equivalent. such as maney market funds.
in place of BIL. The Index has the potential to be invested in any combination of the nine SPDRs including
all nine at the same time. a combination of sector SPDRs and the Treasury ETF, or can be 100% invested
in the Treasury ETF. There is no guarantee that the adviser will be successful in achieving returns similar to
the AlphaSector Premium Index, and in fact client returns will be significantly lower than the Index returns
after fees are taken into account, including management fees, brokerage or transaction costs. or other
administrative or custodian fees a client may incur. One cannot directly invest in an index. Index returns
presented represent past performance and are not a guarantee of future results or indicative of any specific
investment.

“AlphaSector” is a service mark of F-Squared Investments, Inc. (‘F-Squared”), and AIS, Neither AIS nor
F-Squared Investments, Inc. is affiliated with Navellier & Associates, inc. ("Navellier’). Navellier has enlered
into a Model Manager Agreement with F-Squared pursuant to which it timely receives any changes made
to the AlphaSector Premium Index holdings. Investment products such as the Vireo AlphaSector Premium
strategy that are based on the AlphaSector Premium Index are not necessarily sponsored by AIS or F-Squared.
and AlS and F-Squared do not make any represeniation regarding the advisability of investing in them.

As a matter of normal and important disclosures to you, as a potential investor, please consider the following.
Some of the returns presented reflect hypothetical performance an investor would have obtained had it
invested in the manner shown and does not represent returns that an investor actually attained. Hypothetical
hacktested performanee has many inherent limitations, The Index should be considered as Model Portfolio
results and are mere “paper” or proforma performance results. There are material differences between Vireo
Investment Product portfolios and the Index, research, and performance figures presented here. The Index
and the research results (1) may contain stocks that are illiquid and difficult to trade: (2) may contain ETF
holdings materially different from actual funded Vireo Investment Product portfolios; and (3) may not reflect
prices obtained in an actual funded Vireo Investment Product portfolio.

As a matter of important disclosure regarding the hypothetical resuits presented in the accompanying charts
and graphs, the following factors must be considered when evaluating the performance figures presented:
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1) Historical or illustrated resulis presented herein do not necessarily indicate future performance; Investment
in securities involves significant risk and has the potential for partial or complete loss of funds invested.

2) The results presented were generated during a period of mixed (improving and deteriorating) economic
conditions in the U.S. and positive and negative market performance. There can be no assurance that the
favorable market conditions will occur again in the future. Navellier has no data regarding actual performance
in different economic or market cycles or conditions.

3) The results portrayed reflect the reinvestment of dividends and other income.

4) LIMITATIONS INHERENT IN HYPOTHETICAL RESULTS: The performance results presented are from
an Index, not an actually funded portfolio, and may not reflect the impact that material economic and market
factors might have had on the adviser's decision-making if the adviser were actually managing clients’ money,
and thus present returns which are greater than what a potential investor would have experienced for the time
period. The results are presented for informational purposes only. No real money has been invested in this
Index. The Index performance results should be considered mere ‘paper’ or pro forma performance resulls.
The Index resulls do not represent actual funded trades and may not reflect actual prices paid or received for
actual funded trades.

5) The reported performances of Indexes presented in the accompanying charts and graphs do not reflect the
performance results of Navellier's actually funded and traded Investment Products.

8) In most cases. the adviser's clients’ investment results would be materially lower than the results portrayed
in the Index.

7) The Index results may or may not relate, or only partially relate, to the type of advisory services currently
offered by Navellier & Associates, Inc.

Navellier does not calculate the statistical information included herein. This material has been prepared
solely for informative purposes. F-Squared is the source of alt performance data related to the F-Squared
AlphaSector Indexes cited in these reports. Although information contained herein is based on sources
Navellier believes to be reliable, Navellier does not guarantee its accuracy, and the information may be
incomplete or condensed. Statistical analyses of the data presented are provided by Zephyr Associates, a
company not related to Navellier. Information presented herein and the related Zephyr sourced information is
provided on an “as is" basis. The user assumes the entire risk of any use made of this information. Investors
should consider the report as only a single factor in making their investment decision. The report is for
informational purposes only and is not intended as an offer or solicitation for the purchase or sale of a security.
Zephyr sourced information is the exclusive property of Zephyr Associates. Without prior written permission of
Zephyr Associates, this information may not be reproduced, disseminated, or used to create any financial products.

The results portrayed include investment advisory fees paid to the adviser equal to 1.25% plus an estimated
custodian/brokerage fee to account for transaction/brokerage costs equal to 1.75%, for total fees equal to
3.00%. The adviser believes these fees represent the highest fees a client may incur with a brokerage firm
or other financial intermediary. However, it may be that some financial intermediaries charge fees greater
than the adviser is aware of, The pure gross results portrayed do not included any investment advisory fees,
administrative fees. or transaction expenses, or other expenses that a client would have paid or actually paid.
The fees reflected in the net performance figures in this presentation may not include administrative fees, or
transaction expenses, or other expenses that a client would have paid or actually paid. The fees may also
vary depending on the account size and estimated trading costs will be greater for smaller accounts. The
ETFs invested in the model portfolios have their own expenses that are included in the gross and net returns
presented.

The S&P 500 Index measures the performance of 500 stocks that are considered to be widely held by
Standard & Poors, a division of The McGraw-Hill Companies, Inc., and comprises approximately three-
quarters of the total capitalization of companies publicly traded in the United States. The S&P 500 Index

is weighted by market value and its performance is thought to be representative of the stock market as a
whole. It is reported that over 70% of all U.S. equity funds are tracked by the S&P 500. The index selects
its companies based upon their market size, liquidity, and sector. Most of the companies in the index are
mid cap or large corporations. This index is composed of 400 industrial, 20 transportation, 40 utility, and 40
financial companies. Many experts consider the S&P 500 one of the most important benchmarks available
to judge overall U.S. market performance. Presentation of index data does not reflect a belief by Navellier
that any stock index constitutes an investment alternative to any Navellier equily strategy presented in these
materials, or is necessarily comparable to such strategies and an investor cannot invest directly in an index.

 www.vireoinvestments.com
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Among the most important differences between the indexes and Navellier sirategies are that the Navellier
equity strategies may (1) incur material management fees, (2) concentrate investments in relatively few ETFs,
industries, or sectors, (3) have significantly greater trading activity and related costs, and (4) be significantly
more or less volatile than the indexes. All indexes are unmanaged and performance of the indices include
reinvestment of dividends and interest income, unless otherwise noted, are not illustrative of any particular
investment and an investment cannot be made in any index.

Patential investors should consult with their financial adviser before investing in any Navelfier Investment Product.

About Vireo 800.887.8671

Vireo Portfolio Sponsor One East Liberty. Third Flaor,
Reno. Nevada 89501

Navellier & Associates

Model Portfolic Management

F-Squared Investments/Active Index Solutions, LLC
Total Product Assets: $41 million

Benchmark: S&P 500 Index

Objective: The Vireo AlphaSector Premium Portfolio seeks to limit losses during severe market
downturns while fully participating in up markets.

Investment Process: The Vireo AlphaSector Premium Portfolio utilizes a highly disciplined, quantitative
process to assess forward-looking risk across all major asset classes. Using widely available ETFs, the
portfolio will re-allocate between individual sectors and asset classes whenever the risk is deemed too
great. When conditions warrant, the portfolio can go to cash.

 www.vireoinvestments.com
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VIREO

Confidence Risin

VIREO ALPHASECTOR PREMIUM WRAP COMPOSITE

Reporting Currency U.S. Dollar

Y. : S C{anosile Percentage of Number of [? Omigs:; Composite Net S&P 500 Index Composite
ear (;.;it)s ( ;;:[t)s Firm Assets Accounts R:tr:rn 20}0) Return (%) Return (%) Dispersion (%)

2011 2,719 23 <1% 99 3.18 1.15 2.11 0.16

2010! 2,365 3 <1% 21 15.00 13.18 1577 N/A?

'Performance calculations for the period ended December 31, 2010 only includes 10 months of history.
INJA information is not statistically meaningful due to an insufficient number of portfolios in the composite for the entire year.

1. Compliance Statement — Navellier &
Associates, Inc. claims compliance with the Global
Investment Performance Standards (GIPS®)

and has prepared and presented this report in
compliance with GIPS standards. Navellier &
Associates, Inc. has been independently verified
for the periods January 1, 1995 through March

31, 2011 by Ashland Partners & Company LLP.
Verification assesses whether (1) the firm has
complied with all the composite construction
requirements of the GIPS standards on a firm-wide
basis and (2) the firm’s policies and procedures are
designed to calculate and present performance in
compliance with the GIPS standards. The Vireo
AlphaSector Premium Wrap Composite has been
examined for the periods March 1, 2010 through
March 31, 2011. The verification and performance
examination reports are available upon request.

2. Definition of Firm - Navellier & Associates,
Inc. is a registered investment adviser established
in 1987. Navellier & Associates, Inc. manages

a variety of equity assets for primarily U.S. and
Canadian institutional and retail clients. The firm's
list of composite descriptions as well as information
regarding the firm's policies for valuing portfolios,
caleulating performance, and preparing compliant
presentations are available upon request.

3. Composite Description - The Vireo
AlphaSector Premium Wrap Composite includes
all discretionary Vireo AlphaSector Premium
equity accounts that are charged a wrap fee and are
managed with similar objectives for a full month,
including those accounts no longer with the firm.
The strategy attempts to track an index known

as the AlphaSector Premium Index (“Index”).
Navellier & Associates, Inc. pays a licensing fee
to F-Squared Investments, Inc. to provide a model
of the Index. The Index is quantitatively driven
and applies a weekly trading prumcnl to nine
Select Sector SPDRs and an exchange traded fund
(“ETF”) representing 1-3 month Treasuries. Note
that the Vireo AlphaSector Premium accounts
managed by Navellier & Associates, Inc. may
invest in a cash equivalent, such as money market
funds, in place of the 1-3 month Treasury ETE

OS Received 03/16/2023

The index has the potential to be invested in any
combination of the nine SPDRs including all nine
at the same time, a combination of sector SPDRs
and the Treasury ETF or can be 100% invested

in the Treasury ETE There is no guarantee chat
Navellier will achieve returns similar to the index,
and in fact the strategy’s returns may vary from
the index due to the timing of trades and after fees
are taken into account, including management
fees, brokerage or transactions costs, or other
administrative or custodian fees. Performance

is calculated on a “time-weighted” and “asset-
weighted" basis. Performance figures that are net
of fees take into account advisory fees and any
brokerage fees or commissions that have been
deducted from the account. “Pure” gross-of-fees
returns do not reflect the deduction of any trading
costs, fees, or expenses, and are presented only as
supplemental information. Performance results
are total returns and include the reinvestment of
all income, including dividends. The composite
was created March 1, 2010. As of April 2011,

the Navellier Vireo AlphaSector Premium

Wrap Composite has been renamed the Vireo
AlphaSector Premium Wrap Composite.
Valuations and returns are computed and stated in
U.S. Dollars.

4. Management Fees - The management fee
schedule for accounts ranges from 75 to 100 basis
points, depending on account size and brokerage
selected. Some incentive fee, fixed fee, and fulcrum
fee accounts may be included. Fees are negotiable,
and not all accounts included in the composite are
Chzll’gt‘d t]'l&,' same rate. Bundll.'d fL'e accounts m‘(li(e
up 100% of the composite for all periods shown.
Fee schedules are provided by independent sponsors
and are available upon request from the respective
sponsor. The bundled fees include custody, trading
expenses, and other expenses associated with the
management of the account. The client is referred
to the firm’s Form ADV Part 2A for a full disclosure
of the fee schedule.

5. Composite Dispersion - If applicable, the
dispersion of annual returns is measured by the
standard deviation across asset-weighted portfolio

www.vireoinvestments.com '

returns represented within the composite for the
full year.

6. Benchmark - The primary benchmark for the
composite is the S&P 500 Index. The S&P 500
consists of 500 stocks chosen for market size,
liquidity and industry group representation. It is

a marker value weighted index with each stock’s
weight in the index proportionate to its market
value. The reported retumns reflect a total retum for
each quarter inclusive of dividends. The asset mix
of the composite may not be precisely comparable
to the presented indices. Presentation of index
data does not reflect a belief by the Firm that the
S&P 500 Index, or any other index, constitutes an
investment alternative to any investment strategy
presented in these materials or is necessarily
comparable to such strategies.

7. General Disclosure - The three-year annualized
standard deviation is not presented because 36
months of history is not available. Actual results
may differ from composite results depending
upon the size of the account, custodian related
costs, the inception date of the account and
other factors. Performance results presented
herein do not necessarily indicate future
performance. Investment in equity strategies
involves substantial risk and has the potential
for partial or complete loss of funds invested.
Results presented include reinvestment of all
dividends and other earnings. The securities
identified and described do not represent all of
the securities purchased, sold, or recommended
for client accounts. It should not be assumed
that any securities recommendations made by
Navellier in the future will be profitable or equal
the performance of securities made in this report.
A list of recommendations made by Navellier &
Associates, Inc. for the preceding twelve months is
available upon request.

Navellier & Associates, Inc.
One East Liberty, Third Floor
Reno, Nevada 89501
800-887-8671
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Confidence Rising

Vireo Premium

An all equity portfolio, represented by the nine S&P 500 sectors, using SPDR Sector ETFs.

Vireo - The Defensive ETF Portfolios that Go To Cash

“The #1 rule of making money is not to lose money.
The second rule is to never forget rule #1.”

Warren Buffet, The Sage of Omaha

17
rvO50312 ] Q 2012
vireoinvestments.com 800.887.8671 ~ Premium
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VIREO"” is @ unique suite of investment strategies with a single-minded focus: S; UPPLEMENTAL

limiting losses during extended market downturns. For today's investor, what
you make is not nearly as important as what you keep! Based on the AlphaSector
Indexes, owned and published by Active Index Solutions LLC, this strategy,
known as defensive allocation, also allows Vireo to deliver improved returns in
up markets by constantly working from a position of strength (i.e,, the portfolio’s
attempt to avoid losses before making new gains). The Vireo portfolios are
designed to deliver attractive risk-adjusted returns through multiple investment
markets via diversification and defensive re-allocation, including the use of cash.

Allocator Portfolio Key Features

» Invests in the nine Select Sector SPDR ETFs and cash eguivalents
« Uses NO shorting, leverage, inverse ETFs, or exotic derivative investments
= Focuses primarily on downside risk management, especially in weak markets

« Under extreme market conditions, the portfolio can build and hold substantial
cash positions to avoid losses

= Participates in rising markets with the ability to outperform in down markets

+ 100% quantitative process, highly disciplined, weekly calculation

Extreme losses can destroy any investment plan.

Yoee Gain Required Capital Years Required
to Recover Gap for Full Recover
1 _ % 1% ey

65

In less than one year (5/18/2008 - 3/7/2009), the S&P 500 lost 51%; full —
recovery requires a gain of 104%. During the same period, AlphaSector
Premium Index only lost 10% with full recovery only requiring a gain of 11.1%.

Source: F-Squared Investmaents, Inc., NASDAQ OMX, Morningstar, Active Index Solutions

Investment in equity strategies involves substantial risk and has the potential for partial or complete loss
of funds invested. Please read important disclosures at the end of this presentation.

vireoinvestments.com : j '

OS Received 03/16/2023




Case 1:17-cv-11633-DJC Document 222-33 Filed 08/12/19 Page 16 of 21

Historical Diversification and Re-allocation

April 1, 2001 - February 29, 2012

The AlphaSector Index invests in the nine Select Sector ETFs and a cash equivalent. Based
upon a weekiy risk assessment calculation, each sector may be “turned on” or “turned off" and

under certain circumstances, the portfolio has the potential to have a 100% allocation to a
cash equivalent.

100%

90%
= Utilities (XLU)
a0% =Technology (XLK)
= Materials (XLEB)
TOY% » Healthcare (XLV)
m industrials (XLI1)
60% wFinancials (XLF)
= Energy (XLE)
50% )
= Cons. Staples (XLP)
0% =Cons. Disc. (XLY)
= Short-term
8 Treasuries (BiL)"
30% -
20%
10%
0% ’ e B
b o ] o5 3 o ) &5 > > 3 o re) &) 3 5 Y £ 5 5] & I ]
Note periods where the Index goes to cash: [l (BIL)
* Vireo Premium accounts may invest in a cash eguivalent, such as money market funds, in place of BIL
Source: F-Squarad Investments, Morningstar. Copyright 2009 ~ Patents pending. Allocations pl wted for each
ETF represant the allocation as of the last day of the period Allocations are rounded for presentation purposes.
AlphaSector Index* Performance
Growth of 100 Dollars from 4/1/2001 - 3/31/2012
$400
$350
$300
$250
$200
$150
$100
$50 T 7
a - o™ L] < wn w ~ © [+)] o
g 2 2 ? Q Q Q 3 2 3 2 %
N L]
= o - 8 8 o o o g a =
e AlphaSector Index (Pure Groas) AlphaSector Index (Net) emmmm 5 500

“The Model Manager, F-Squared Investments, refers to the index as the AlphaSector Premium Index. Sources:
F-Squared Investiments, Inc, Morningstar, Zephyr StyleADVISOR. Performance results presented herein do not
necessarily indicate future performance. Graphs are for illustrative and discussion purposes only. Investment in
equity strategies involves substantial risk and has the potential for partial or complete loss of funds invested,
Resuits presented include reinvestment of all dividends and other earnings. Please read important disclosures at
the end of this presentation.
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AlphaSector Index Performance AlphaSector

Performance Returns Return/Risk Analysis index

AlphaSector AlphaSector S&pP Pe rform&nce
index Index 500

AlphaSector AlphaSector S&P

Index Index 500 4/1/2001 to

Annualized Returns

through 3/31/12 (Pure Gross) (Net) Index 3/31/2012 (Pure Gross) (Net) Index
| .':\'.
* Quarter 8.69% 7.89% 1259%  Best Month 10.12% 987%  10.93%
Year-to-Date 8.69% 7.89% 1259%  Worst Month 785%  -810%  -16.79% ON
Trailing 1 Year 4.25% 1 18‘ b 8.54% % of Up Month 68% 62% H2%
Trailing 3 Years 19.83% 16 33% 23.42% % of Cown Month 32% 38% 38%
Trailing 5 Years 13.62%  10.29% e e Drawdown 135500 4372%  -50.95%
Trailing 10 Years 13.15% 9.84% 412%
fg}ffo“gcept'on 12.02% 9.81% 3.76%

Cumulative Return
(4/1/01-3/3112) 28817%  179.86% 50.09%

Yearly Returns ~ § Comparative Return/Risk Analysis

eecor Abiocer 2 apyzoms bz
(Pure Gross) (Net) Index (Pure Gross) Index
20M 167% 1. 33/a 211%  Alpha® 1% 0.00%
2010 17.90% 14.45% N 15.06% Wéﬂél'a':" o C;.“C.l.'l’% - 1.00% 7
2009 32.31% 28.48% 26.46%  Standard Deviation” 10. 56 o 15.99-;
2008 -1.87% -4.78% -37.00% “ R-Squared? 51 22%”” ‘ TOO.OO%W
2007 14.97% 1. 609’ 5.48%  Up Capture Ratio 8170% o 100.00% "
2006 16.69% 13 28% 15.79%  Down Capture Ratio 42.80% 100.00%
EOSH - 6.86% 3.72% 4.91%
2004 14.88% 13 :2 10 88%
2003 2481%  2118%  2868%
2002 5.33% 2 22% 22 10%

2001 (9 months) 5.99% 3 64% i ~0 03“’

50 rce: F-Squared Investments, Morninastar, Zephyr Style ADVISOR
urns over 1 yea X zedd

Annualized standard inception

% Calculated since mceptio SR# 500 ingciex

The information shown above represents the performance statistics of the AlphaSector Index as
published by Active Index Sclutions, LLC. (For a complete description of the Index, please refer 10
the full disclosure statement on the next page.)

Potential investors should consult with their financial advisor before investing in any investment
product. Investment in equity strategies involves substantial risk and has the potential for partial or
complete loss of funds invested. Results presented do not necessarily indicate future performance.
All performance figures include reinvestment of dividends, interest, and other income. Please read
important disclosures at the end of this presentation.

[ Premium
OS Received 03/16/2023
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Important Disclosures

ALPHASECTOR INDEX:

Vireo Premium attempts to track an index known as the AlphaSectaor Premium index (“Index™), owned and published by Active Index Solutions,
LLC ("AIS"). The AlphaSector Premium Index is a guantitatively driven index that applies a weekly trading protocol to nine Select Sector
SPDRs and an exchange traded fund ("ETF") representing 1-3 month Treasuries (ticker BIL). Note that the Vireo Premium accounts managed
by the adviser may invest in a cash equivalent. such as maney market funds, in place of BIL. The Index has the potential to be investad in
any combination of the nine SPDRs including ali nine at the same time, a combination of sector SPDRs and the Treasury ETF, or can be 100%
invested in the Treasury ETF. There is no guarantee that the adviser will be successful in achieving returns similar to the AlphaSector Premium
Index, and in fact client returns will be significantly lower than the Index returns after fees are taken into account, including management
fees, brokerage or transaction costs, or other administrative or custodian fees a client may incur. One cannot directly invest in an index. Index
returns presented represent past performance and are not a guarantee of future results or indicative of any specific investrment.

“AlphaSector” is a service mark of F-Squared Investments, Inc. ("F-Squared™), and AlS. Neither AlS nor F-Squared Investments, Inc. is affiliated
with Navellier & Associates, Inc. ("Navellier”). Navellier has entered into a Mode! Manager Agreement with F-Squared pursuant to which it
timely receives any changes made to the AlphaSector Premium Index holdings. Investment products such as the Vireo Premium strategy that
are based on the AiphaSector Premium Index are not necessarily sponsored by AIS or F-Squared, and AlS and F-Sguared do not make any
representation regarding the advisahbility of investing i them.

As a matter of normal and important disclosures to you, as a potential investor, please consider the following. Some of the returns presented
reflect hypothetical performance an investor would have obtained had it invested in the manner shown and doas not represent returns that
an investor actually attained. Hypothetical backtested performance has many inherant limitations. The Index should be considered as Model
Portfolio results and are mere “paper” or proforma performance results. There are matenal differences between Vireo investment Product
portfolios and the Index, research, and performance figures presented here. The Index and the research results (1) may contain stocks that are
illiquid and difficult to trade; (2) may contain ETF holdings materially different from actual funded Vireo Investment Product portfolios; and
(3) may not reflect prices obtained in an actual funded Vireo Investment Product portfolio,

As a matter of important disclosure regarding the hypothetical results presented in the accompanying charts and graphs, the following
factors must be considered when evaluating the performance figures presented:

1) Historical or illustrated results presented herein do not necessarily indicate future performance; Investment in securities involves significant
risk and has the potential for partial or complete loss of funds invested.

2) The results presented were generated during a period of mixed (improving and deteriorating) economic conditions in the U.S. and positive
and negative market performance, There can be no assurance that the favorable market conditions will occur again in the future. Navellier has
no data regarding actual performance in different economic or market cycles or conditions.

3) The results portrayed reflect the reinvestment of dividends and other income.

4) LIMITATIONS INHERENT IN HYPOTHETICAL RESULTS: The performance results presented are from an Index, not an actually funded
paortfolio, and may not reflect the impact that material economic and market factors might have had on the adviser's decision-making if
the adviser were actually managing clients’ money, and thus present returns which are greater than what a potential investor would have
experienced for the time period. The results are presented for informational purposes only. No real money has been invested in this Index.
The Index performance results should be considerad mere ‘paper’ or pro forma performance results. The Index results do not represent actual
funded trades and may not reflect actual prices paid or received for actual funded trades.

5) The reported performances of Indexes presented in the accormnpanying charts and graphs do not reflect the performance results of
Navellier's actually funded and traded Investment Products.

6) In most cases, the adviser’s clients’ investment results would be materially lower than the results portrayed in the Index.
7) The Index results may or may not relate, or only partially relate, to the type of advisory services currently offered by Navellier & Associates, Inc.

Navellier does not calculate the stalistical information included herein. This material has been prepared solely for informative purposes.
F-Squared is the source of all performance data related to the F-Squared AlphaSector Indexes cited in these reports. Although information
contained herein is based on sources Navellier believes to be reliable, Navellier does not guarantee its accuracy, and the information may be
incomplete or condensed. Statistical analyses of the data presented are provided by Zephyr Associates, a company nct related to Navellier,
Information presented herein and the related Zephyr sourced information is provided on an “as is” basis. The user assumes the entire risk
of any use made of this information. Investors shouid consider the report as only a single factor in making their investment decision. The
report is for informational purposes only and is not intended as an offer or solicitation for the purchase or sale of a security. Zephyr sourced
information is the exclusive property of Zephyr Associates. Without prior written permission of Zephyr Associates, this inforrnation may not
be reproduced, disseminated, or used to create any financial procucts.

The results portrayed include investment advisory fees paid to the adviser egual to 1.25% plus an estimated custodian/brokerage fee to
account for transaction/brokerage costs equal to 1.75%, for total fees equal to 3.00%. The adviser believes these fees represent the highest
fees a client may incur with a brokerage firm or other financial intermediary. However, it may be that some financial intermediaries charge
fees greater than the adviser is aware of. The pure gross results portrayed do not include any investment advisory fees, administrative fees, or
transaction expenses, or other expenses that a client would have paid or actually paid. The fees reflected in the net performance figures in this
presentation may not include administrative fees, or transaction expenses, or other expenses that a client would have paid or actually paid.
The fees may also vary depending on the account size and estimated trading costs will be greater for smaller accounts. The ETFs invested in
the model portfolios have their own expenses that are included in the gross and net returns presented.

The S&P 500 index measures the performance of SO0 stocks that are considerad te be widely held by Standard & Poors, a division of The
McGraw-Hill Companies, Inc., and comprises approximately three-quarters of the total capitalization of companies publicly traded in the
United States. The S&P 500 Index is weighted by market value and its performance is thought to be representative of the stock market as a
whole. It is reported that over 70% of all U.S. equity funds are tracked by the S&P 500. The index selects its companies based upon their market
size, liquidity, and sector. Most of the companies in the index are mid cap or large corporations. This index is comiposed of 400 industrial, 20
transportation, 40 utility, and 40 financial companies, Many experts consicder the S&P 500 one of the most impertant benchmarks available
to judge overall U.S. market performance. Presentation of index data does not reflect a belief by Navellier that any stock index constitutes an
investment alternative to any Navellier equity strategy presented in these materiais, or is necessarily comparable to such strategies and an
investor cannot invest directly in an index. Among the most important differences between the indexes and Navellier strategies are that the
Navellier equity strategies may (1) incur material management fees, (2) concentrate investments in relatively few ETFs, incdustries, or sectors,
(3) have significantly greater trading activity and related costs, and (4) be significantly more or less volatile than the indexes. All indexes are
unmanaged and performance of the indices includes reinvestment of dividends and interest income, unless otherwise noted, is not illustrative
of any particular investment and an investment cannot be made in any inclex.

Potential investors should consult with their financial adviser before investing in any Navellier Investment Product.

| ireoinvestmentsom o S
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Vireo Premium Performance Vireo
Wrap Composite Growth of 100 Dellars from 3/1/2010 - 3/31/2012 %
Premium
$135 Performance
5130 e s A s B - - - S S —————
SUPPLEMENT
$125 SO ol
120 — R L5 A > iy, N A A NFORMATION
$1E —E e e
$110 V
$105 : ‘
$95 o, 4
$90
o o 2 ] 2 L 7 T T o
o s s & 5 8 3 B B
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s Virs0 Pramium (Pure Gross) s Vireo Premium (Het) o 50 500

Source; Navellier & Associates, Zephyr Style ADVISOR

Vireo Premium Performance

Performance Returns Return/Risk Analysis

. Vireo Premium S&P Vireo Premium Sap
Annualized Returns i 3/1/2010 to i
through 3/31/12 Wrap Composite Ismzl 3/31/2012 Wrap Composite 500
ndex Index
(Pure Gross) Net (Pure Gross) Net
1* Quarter 8.30% 7.76% 12.59% Best Month 9.79% 9.27% 10.93%
Year-to-Date 8.30% 7.76% 12.59% Worst Month -7.79% -7.82% -7.99%
Trailing 1 Year 5.52% 3.23% 8.54% % of Up Month 68% 68% 64%
?},’/‘fﬁc'gcepﬁon 12.80% 10.60% % of Down Month 32% 32% 6%
%!{}g‘('}i%ﬁ]’}g}“r” 28.52% 23.35% 2‘22)"‘”‘“”‘ Drawdown 1367% 13.72% 16.26%

Yearly Returns Comparative Return/Risk Analysis

Vireo Premium S&p Vireo Premium S&P
Wrap Composite 500 3/1/2010 to Wrap Composite 500
3/31/2012
Index Index
(Pure Gross) Net (Pure Gross)
20N 319% 113% 2% Alpha¥ 2.22% 0.00%

2010 (10 months) 15.00% 13.18% 15.77% Beta™ 0.71% 1.00%

Set, Zephyr StyledADVISOR Standard Dewviation™ 14.07% 17.05%

Source: Navelier & Associates, Fz

zed standard deviation since inc 75.01% 100.00%
fated since mcepticn vs S&F 500 inde S el

Up Capture Ratio 76.00% 100.00%

Down Capture Ratio 77.40% 100.00%

The information shown above represents the actual composite data of all wrap Vireo Premium accounts. The composite's
inception is March 1, 2010. (For a complete description of the composite, please refor to the full disciosure statement on the
next page.}

Potential investors should consult with their financial advisor before investing in any investment product.
Investment in equity strategies involves substantial risk and has the potential for partial or complete
loss of funds invested. Graphs are for illustrative and discussion purposes only. Results prasented do
not necessarily indicate future performance. All performance figures include reinvestment of dividends,
interest, and other income. Please read important disclosures at the end of this presentation.

promium
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VIREQ PREMIUM WRAP COMPOSITE
Reporting Currency U.S. Dollar

Firm Composite Percentage Composite Composite Composite
Ind X i
Year Assets Assets of Firm TCT::;; f Pure Gross Net Return S&:ef‘i?‘ &:x Dispersion
($M) ($M) Assets Return (%) (%) (%)
201 2,719 23 <1% 29 319 113 21 0.4
2010 2,365 2 <1% 21 15.00 1318 15.77 N/A?

'Performance calculations for the period ended December 31, 2010 only includes 10 months of history.
“N/A information is not statistically meaningful due to an insufficient number of portfolios in the composite for the entire year.

1. Compliance Statement - Navellier &
Associates, Inc. claims compliance with the
Global Investment Performance Standards
(GIPS®) and has prepared and presented

this report in compliance with GIPS
standards. Navellier & Associates, Inc. has
been independently verified for the periods
January 1, 1995 through September 30,

201 by Ashland Partners & Company LLP.
Verification assesses whether (1) the firm has
complied with all the composite construction
requirements of the GIPS standards on a
firm-wide basis and {2) the firm's policies and
procedures are designed to calculate and
present performance in compliance with the
GIPS standards. The Vireo Premium Wrap
Composite has been examined for the periods
March 1, 2010 through September 30, 2011,
The verification and performance examination
reports are available upon request.

2. Definition of Firm - Navellier & Associates,
Inc. is a registered investment adviser
established in 1987. Navellier & Associates,
Inc. manages a variety of equity assets for
primarily U.S. and Canadian institutional and
retail clients. The firm's list of composite
descriptions as well as information regarding
the firm's policies for valuing portfolios,
calculating performance, and preparing
compliant presentations are available upon
request.

3. Composite Description - The Vireo
Premium Wrap Composite includes all
discretionary Vireo Premium equity accounts
that are charged a wrap fee and are managed
with similar objectives for a full month,
including those accounts no longer with the
firm. The strategy attempts to track an index
known as the AlphaSector Premium Index
("Index™). Navellier & Associates, Inc. pays

a licensing fee to F-Squared Investments,
Inc. to provide a model of the Index. The
Index is quantitatively driven and applies

a weekly trading protocol to nine Select
Sector SPDRs and an exchange traded fund
C'ETF") representing 1-3 month Treasuries.
Note that the Vireo Premium accounts
managed by Navellier & Associates, Inc. may
invest in a cash equivalent, such as money
market funds, in place of the 1-3 month
Treasury ETF. The index has the potential

OS Received 03/16/2023
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to be invested in any combination of the

nine SPDRs including all nine at the same
time, a combination of sector SPDRs and

the Treasury ETF, or can he 100% invested

in the Treasury ETF. There is no guarantee
that Navellier will achieve returns similar to
the index. and in fact the strategy's returns
may vary from the index due to the timing of
tracles and after fees are taken into account,
including management fees, brokerage or
transactions costs, or other administrative cor
custodian fees. Performance is calculated on a
“time-weighted" and “asset-weighted” basis.
Performance figures that are net of fees take
inte account advisory fees and any brokerage
fees or commissions that have been deductaed
from the account. “Pure” gross-of-fees
returns do not reflect the deduction of any
trading costs, fees, or expenses, and are
presented only as supplemental information.
Performance results are total returns and
include the reinvestment of all income,
including dividends. The composite was
created March 1, 2010. As of April 2012, the
Vireo AlphaSector Premium Wrap Composite
has been renamed the Vireo Premium Wrap
Composite. Valuations and returns are
computed and stated in U.S. Dollars.

4. Management Fees - The management

fee schedule for accounts ranges from 75

to 100 basis points, depending on account
size and brokerage selected. Some incentive
fee, fixed fee, and fulcrum fee accounts may
be included. Fees are negotiable, and not

all accounts included in the composite are
charged the same rate. Bundled fee accounts
make up 100% of the composite for all
periods shown. Fee schedules are provided
by independent sponsors and are available
upon request from the respective sponsor.
The bundied fees include custody, trading
expenses, and other expenses associated with
the management of the account. The client is
referred to the firm's Form ADV Part 2A for a
full disclosure of the fee schedule.

5. Composite Dispersion - If applicable, the
dispersion of annual returns is measured by
the standard deviation across asset-weighted
portfolio returns represented within the
composite for the full year.

vireoinvestments.com

6. Benchmark - The primary benchmark for
the composite is the S&P 500 Index. The
S&P 500 consists of 500 stocks chosen for
market size, liguidity and industry group
representation. It is a market value weighted
index with each stock’s weight in the index
proportionate to its market value, The
reported returns reflect a total return for
each quarter inclusive of dividends. The asset
mix of the composite may not be precisely
comparable to the presented indices.
Presentation of index data does not reflect

a belief by the Firm that the S&P 500 Index,
or any other index, constitutes an investment
alternative to any investment strategy
presented in these materials or is necessarily
comparable to such strategies.

7. General Disclosure - The three-year
annualized standard deviation 15 not
presented because 36 months of history is
not available. Actual results may differ from
composite results depending upon the size

of the account, custodian related costs, the
inception date of the account and other
factors. Performance results presented
herein do not necessarily indicate future
performance. Investment in equity strategies
involves substantial risk and has the potential
for partial or complete loss of funds invested.
Results presented include reinvestment

of all dividends and other earnings. The
securities identified and described do not
represent all of the securities purchased,

sold, or recommmended for client accounts.

It should not be assumed that any securities
recommendations made by Navellier in

the future will be profitable or equal the
performance of securities made in this report.
A list of recommendations made by Navellier
& Associates, Inc. for the preceding twelve
months is available upon request.

Navellier & Associates, Inc.
One East Liberty, Suite 504
Reno, Nevada 89501

800-887-8671

Premium
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VI REO is a joint venture between Navellier & Associates, one
of the nation’'s respected growth money managers, and F-Squared
Investments, a pioneer in innovative investment strategies committed

to providing investors with ground-breaking investments solutions.

About Navellier & Associates

Navellier & Associates, Inc., is a registered investment advisor

and was founded in 1987 by acclaimed growth manager, Louis G.
Navellier. Located in Reno, Nevada, Navellier is an independent,
employee-owned firm managing money for institutions and high net

worth individuals.

About F-Squared Investments

F-Squared Investments, Inc., is a quantitatively based boutigue
investment firm located in Newton, Massachusetts. The firm's
innovative business model delivers scalable, transparent investment

strategies with customizable capabilities to meet investor needs.

Vireo Portfolio Sponsor
Navellier & Associates

Model Portfolio
Management

F-Squared Investments/
Active Index Solutions, LLC

800.887.8671

B
One East Liberty, Suite 504, Reno, Nevada 89501 = VIREO

Confidence Rising

Potential investors should consult their financial advisor before investing in any Navellier investiment )
product. Investment in equity strategies involves substantial risk and has the potential for partial or 1 (\} ’) “1 1 &
complete loss of funds invested. LN & tg Lo

 vireoinvestments.com . - 800.887.8671
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

)
)
SECURITIES AND EXCHANGE )
COMMISSION, )
)
Plaintiff, )
)
V. )
) Case No. 17-cv-11633
NAVELLIER & ASSOCIATES, INC. )
and LOUIS NAVELLIER, )
)
Defendant. )
)
)
MEMORANDUM AND ORDER
CASPER, J. February 13, 2020
L Introduction

The Securities and Exchange Commission (“SEC”) filed this lawsuit against Navellier &
Associates, Inc. (“NAI”) and its principal, Louis Navellier (“Navellier”) (collectively,
“Defendants”), alleging violations of the Investment Advisers Act of 1940 (“Advisers Act”), 15
U.S.C. §§ 80b-1-80b-21. D. 1. The SEC has moved for partial summary judgment on Defendants’
affirmative defense of selective enforcement and on Counts One and Two of the complaint.
D. 220. Defendants have cross-moved for summary judgment on all counts. D. 223. For the
reasons stated below, the Court DENIES Defendants’ motion for summary judgment and
ALLOWS the SEC’s motion as to Defendants’ affirmative defense and Counts One and Two.

II. Standard of Review
The Court grants summary judgment where there is no genuine dispute as to any material

fact and the undisputed facts demonstrate that the moving party is entitled to judgment as a matter
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of law. Fed. R. Civ. P. 56(a). “A fact is material if it carries with it the potential to affect the
outcome of the suit under the applicable law.” Santiago-Ramos v. Centennial P.R. Wireless Corp.,
217 F.3d 46, 52 (1st Cir. 2000) (quoting Sanchez v. Alvarado, 101 F.3d 223, 227 (Ist Cir. 1996)).
The movant “bears the burden of demonstrating the absence of a genuine issue of material fact.”
Carmona v. Toledo, 215 F.3d 124, 132 (1st Cir. 2000); see Celotex Corp. v. Catrett, 477 U.S. 317,
323 (1986). If the movant meets its burden, the non-moving party may not rest on the allegations
or denials in his pleadings, Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 256 (1986), but “must,
with respect to each issue on which [he] would bear the burden of proof at trial, demonstrate that
a trier of fact could reasonably resolve that issue in [his] favor.” Borges ex rel. S.M.B.W. v.
Serrano-Isern, 605 F.3d 1, 5 (Ist Cir. 2010). “As a general rule, that requires the production of
evidence that is ‘significant[ly] probative.”” 1d. (quoting Anderson, 477 U.S. at 249) (alteration in
original). When assessing a motion for summary judgment, the Court will not consider
“conclusory allegations, improbable inferences, and unsupported speculation.” Galloza v. Foy,
389 F.3d 26, 28 (1st Cir. 2004) (quoting Medina-Munoz v. R.J. Reynolds Tobacco Co., 896 F.2d
5, 8 (I1st Cir. 1990)). The Court “view[s] the record in the light most favorable to the nonmovant,

drawing reasonable inferences in his favor.” Noonan v. Staples, Inc., 556 F.3d 20, 25 (1st Cir.

2009). “At the summary judgment stage the judge’s function is not . . . to weigh the evidence and
determine the truth of the matter but to determine whether there is a genuine issue for trial.”

DeNovellis v. Shalala, 124 F.3d 298, 308 (1st Cir. 1997).
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III.  Factual Background

The following facts are drawn primarily from the SEC’s statement of undisputed material
facts, D. 222, Defendants’ statement of undisputed facts,' D. 227, each party’s response to same,
D. 232 & D. 236, and the SEC’s reply to Defendants’ response, D. 242.

A. History of SEC Communication with NAI

At all times relevant to this dispute, both NAI and Navellier acted as investment advisers
pursuant to the definition in the Advisers Act.? D. 232, 9 1; D. 242,996 & 8. In 1999, the SEC’s
Office of Compliance Inspections and Examinations (“OCIE”) sent a letter to NAI detailing
compliance deficiencies regarding NAI’s failure to disclose that certain performance figures had
been backtested. D. 242, § 35; D. 222-20. OCIE sent another letter to NAI in 2003 detailing
deficiencies in NAI’s advertisement of investment performance figures. D. 242, § 36; D. 222-21.
OCIE examined NAI again in 2006 and sent a letter to NAI in 2007 detailing deficiencies in NAI’s
presentation of performance figures. D. 242, 9 37; D. 222-22. The 2007 letter indicated that “NAI

should be aware that the [SEC] staff views repeat violations as a serious matter and considers

! The SEC argues that Defendants’ motion should be denied in full based on violations of Local
Rule 56.1, which sets forth procedural requirements for summary judgment motions, including the
statements of material facts required to be filed by both parties in conjunction with their motions.
See D. 231 at 1. In particular, the SEC argues that Defendants’ statement of material facts is not
supported by evidentiary cites or cites to documents that do not fully support the statements made.
Id. The Court declines to deny Defendants’ motion on this basis, but the Court has not relied upon
any alleged facts or claimed disputes of fact that have not been adequately supported by record
evidence. See Bradley v. Cruz, 13-cv-12927-IT, 2017 WL 1197700, at *1 (D. Mass. March 30,
2017); Shervin v. Partners Healthcare Sys., 2 F. Supp. 3d 50, 60 (D. Mass. 2014).

2 The Advisers Act defines “investment adviser” as, in part, “any person who, for compensation,
engages in the business of advising others, either directly or through publications or writings, as
to the value of securities or as to the advisability of investing in, purchasing, or selling securities,
or who, for compensation and as part of a regular business, issues or promulgates analyses or
reports concerning securities.” 15 U.S.C. § 80b-2(a)(11). The Advisers Act defines “person” as
“a natural person or company.” Id. § 80b-2(a)(16).

3
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recidivist behavior when making a determination whether to refer matters to enforcement staff for
possible further actions.” Id. at 8-9.

B. NAI Agreement with F-Squared

In 2009, a representative from NAI, Peter Knapp (“Knapp”), met with Howard Present
(“Present”), the founder of F-Squared Investments, Inc. (“F-Squared™), to conduct due diligence
on an investment strategy developed by F-Squared called the AlphaSector Allocator
(“AlphaSector”). D. 232, § 21; D. 242, | 49. Following this meeting, Knapp prepared an
“Executive Summary” detailing his due diligence. D. 232, ] 26; D. 242, { 49. In the Executive
Summary, Knapp stated that “[F-Squared] flat out won’t show the math to us” in regard to the
AlphaSector strategies. D. 242, §49; D. 222-42. Knapp later testified that NAI never received
any trading confirmations for the AlphaSector performance returns. D. 242, § 50; D. 222-43 at 7.
NAI’s President, Arjen Kuyper (“Kuyper™), also testified that NAI was not given any materials to
confirm the AlphaSector strategy performance prior to 2008. D. 242, § 52; D. 222-44 at 3. Knapp
discussed the due diligence with Navellier, who agreed that NAI should enter into a model
management agreement with F-Squared to license the AlphaSector strategies. See D. 232, { 27.
Pursuant to the model management agreement, F-Squared sent NAI securities and percentage
allocation information for each of the licensed AlphaSector strategies. D. 232, § 63. NAI re-
branded the licensed strategies they offered to clients as “Vireo AlphaSector” strategies. See D.
232,963;D.242,91.

The SEC alleges that materials used by NAI to market the Vireo AlphaSector products
falsely indicated that the track record of the Vireo AlphaSector strategy was based on live trading
since 2001. D. 242, 4. Defendants dispute that their marketing materials include these claims;

however, the SEC has submitted exhibits of NAI marketing materials that state that the strategies
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were live traded since 2001 and that they were not backtested. Id.; D. 222-27-35. Additionally,
NATI’s Rule 30(b)(6) witness confirmed that NAI marketing materials included the claim that the
strategies were live traded for the entire time that NAI sold the Vireo AlphaSector strategies.
D. 242, 9 41. This was confirmed by other witnesses for NAI, including NAP’s Director of
Marketing. D. 242, § 42. In particular, NAI marketing materials included the claims that “live
assets began tracking the [Vireo AlphaSector] strategies™ beginning in 2001, that the returns were
“not back-tested” and that presented results were “based on an active strategy with an inception
date of April 1, 2001,” among other claims. D. 242, §43. Defendants have admitted that they do
not have sufficient knowledge to confirm whether the strategy underlying the Vireo AlphaSector
products was backtested. D. 242, 9 5; D. 222-2, { 5.

C. NAPD’s Internal Communications Regarding AlphaSector

During a conference call in March 2011 in which Present and NAI participated, Present
stated that the AlphaSector strategies were not based on actual trades starting in 2001. D. 242,
9 55. A month later, in April 2011, Navellier sent an internal email to NAI personnel in which he
stated that he “went to get the [AlphaSector] confirms yesterday . . . and I was told there were no
confirms, just a spreadsheet. 1 was shocked. Any idiot can send a bogus spreadsheet!” D. 242,
9 56; D. 222-46. Navellier then stated “[t]hat is not due diligence, that is stupidity” and expressed
concerns about avoiding liability based on this revelation, noting that “[w]e just have to cover our
ass somehow” and that “the SEC is going to love this.” Id. In May 2011, Navellier sent another
internal email stating that “[u]nless somebody shows me the confirms, [F-Squared] is merely a
model and I am protecting the firm from potential fraud, so we must not talk about [F-Squared] as
being base[d] on real $ since 2001.” D. 242, q 57; D. 222-47. Navellier, however, stated at that

time that he was “not stopping Vireo [AlphaSector] sales.” Id. In August 2011, Navellier sent an
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internal email to NAI leadership stating that “Vireo was a good idea, but we sold the wrong product
that continues to smell like FRAUD.” D. 242, § 58; D. 222-48. He then stated that NAI could
possibly sell the Vireo AlphaSector business so that members of management could “have a big
payday.” Id. Navellier sent another email in August 2011 in which he referenced selling off the
Vireo AlphaSector business because the F-Squared model is “made up” and “fraud does not protect
you from the SEC and other regulatory heat.” D. 242, § 59; D. 222-49.

D. Compliance Review by ACA

In January 2013, NAI entered into a consulting agreement with ACA Compliance Group
(“ACA”) to conduct a focused market review. D. 242, q 65; Ted Eichenlaub (“Eichenlaub”), a
representative of ACA, spoke with Kuyper and, in contemporaneous email notes to himself
regarding the call, Eichenlaub noted that he was told, in part, that the Vireo AlphaSector
performance results were backtested and that they were incorrect. D. 242, 1 68. Kuyper then
followed up with an email to Eichenlaub that stated, in part, that F-Squared could not provide any
confirmations of the performance numbers for the AlphaSector strategies, that there was no way
to confirm actual trades and that marketing materials used by NAI incorrectly indicated that Vireo
AlphaSector returns went back ten years. D. 242, §69. Eichenlaub advised NAI in a response to
Kuyper that NAI was required to “have a basis for representing” performance numbers in their
marketing materials. D. 242, § 72.

E. Sale of Vireo AlphaSector to F-Squared

In March 2013, Navellier executed a letter of intent to sell NAI’s “Vireo strategies and
associated client accounts using such strategies” to F-Squared. D. 242, 9 73; D. 222-63. The letter
of intent stated that the purchase price would be $14 million upon the fulfillment of certain terms,

including that there was “at least $1.1 billion in revenue generating clients at the time of closing.”
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Id. In April 2013, Navellier emailed employees of NAI to notify them of the sale to F-Squared,
stating, in part, that “[t]he catalyst for the surrender . . . is that F-Squared refuses to stop circulating
its fake 10+ year AlphaDEX indexes before the ETFs actually commenced on May 10, 2007” and
that NAI was “tipped off to F-Squared’s fraud by an ex-SEC enforcement officer, so we have no
other choice other than to clean up this mess ASAP.” D. 242, § 74; D. 222-64. The letter noted
that this was “a massive due diligence failure” on behalf of NAI and that NAI was “at risk of a
$225,000 fine” from the SEC for their distribution of the false performance records. Id. In August
2013, NAI and F-Squared entered into an assignment and asset purchase agreement to sell the
Vireo AlphaSector business to F-Squared. D. 242, § 75; see D. 232, § 138. NAI also sent a letter
to its clients in August 2013 announcing the sale of the Vireo AlphaSector products to F-Squared.
D. 242, 4 77; D. 222-67. The letter did not indicate the reasons for the sale that were articulated
in the letter to NAI employees and failed to notify clients that the performance information
included in advertisements and marketing materials had been inaccurate and misleading. Id.
Defendants do not dispute that they never informed their clients that there was no evidence to
support the performance record of the Vireo AlphaSector strategy between 2001 and 2008 or any
evidence that the strategy had been live traded and not backtested as they had marketed. D. 242,
177

F. SEC Investigates F-Squared, NAL and Other Investment Advisers

In October 2013, the SEC began investigating F-Squared and served investigative
subpoenas on NAI and other advisory firms that had similarly licensed the AlphaSector products
from F-Squared. D. 232, § 143. During this investigation, the SEC collected approximately fifteen
million pages of documents and conducted interviews. D. 232, § 144. The SEC instituted an

administrative action against F-Squared, which was later settled. D. 232, ] 145. In 2014, the SEC
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also initiated a civil action against Present. D. 232, 9 146; D. 242, 9 10. The SEC litigated its case
against Present and obtained an injunction and industry bar against him. D. 242, § 13. The SEC
brought enforcement actions against over twenty investment firms in connection with the
investigation into F-Squared. D. 232, § 147; D. 242, 1 10. Many of the parties settled with the
SEC. D.242,9 13. The SEC and NAI attempted to negotiate a similar settlement, but negotiations
eventually broke down and the SEC initiated the present action against NAI and Navellier in
August 2017. See D. 242, 1 14-34.
IV.  Procedural History

The SEC instituted this action on August 31,2017. D. 1. The SEC moved for summary
judgment on Defendants’ affirmative defense of selective enforcement and on Counts One and
Two, which allege violations of the Advisers Act. D. 220. Defendants cross-moved for summary
judgment on all counts. D.223. The Court held a hearing on the motions and took the matter
under advisement. D. 246.
V. Discussion

A. Selective Enforcement

Defendants’ fourteenth affirmative defense asserts that the SEC has engaged in selective
enforcement in bringing this action against them. D. 53 at 37-38. Defendants allege selective
enforcement based on both a violation of the Equal Protection clause and under a class of one
theory. D. 235 at 22. They claim that similar actions have not been brought against other entities
and individuals that are similarly situated and, therefore, the entire action against them must be
dismissed. D. 53 at 37-38; D. 235 at 25. Defendants also assert that the SEC brought this action
in bad faith to punish them for declining a settlement offer. D. 224 at 29-30. The SEC argues that

it should be granted summary judgment on Defendants’ selective enforcement defense because the
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evidence demonstrates that it sought enforcement against similarly situated entities and that any
differences in enforcement against those who are similarly situated to NAI and Navellier had a
rational basis. D. 221 at 11-14.
1 Equal Protection

To establish a claim for an equal protection violation based on selective enforcement, the
individual or entity must show that “(1) the person, compared with others similarly situated, was
selectively treated; and (2) that such selective treatment was based on impermissible
considerations such as race, religion, intent to inhibit or punish the exercise of constitutional rights,

or malicious or bad faith intent to injure a person.” Rubinovitz v. Rogato, 60 F.3d 906, 910 (st

Cir. 1995) (quoting Yerardi's Moody St. Restaurant & Lounge, Inc. v. Board of Selectmen, 878
F.2d 16, 21 (1st Cir. 1989)); Barth v. City of Peabody, No. CV 15-13794-MBB, 2017 WL 114403,

at *4 (D. Mass. Jan. 11, 2017) (internal quotations omitted); see Aponte-Ramos v. Alvarez-Rubio,

783 F.3d 905, 908 (1st Cir. 2015) (quoting Marrero-Gutierrez v. Molina, 491 F.3d 1, 9 (Ist Cir.

2007)). To determine whether individuals or entities are similarly situated, “the test is whether a
prudent person, looking objectively at the incidents, would think them roughly equivalent and the
protagonists similarly situated . . . the ‘relevant aspects’ are those factual elements which determine
whether reasoned analogy supports, or demands, a like result.” Aponte-Ramos, 783 F.3d at 909

(quoting Barrington Cove Ltd. P'ship v. R.I. Hous. & Mort. Fin. Corp., 246 F.3d I, 8 (1st Cir.

2001)).

Defendants argue that the SEC has failed to enforce against numerous entities and
individuals engaged in conduct like that on which the SEC bases its claims against NAI and
Navellier. D. 235 at 24. The SEC counters that these entities and individuals are not similarly

situated to NAI and Navellier because they did not engage in conduct as severe as that of NAI and,
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with regard to the individuals identified by Defendants, they were not in similar roles in their
respective companies as Navellier, who is the owner and Chief Investment Officer of NAIL. D. 231
at 4-5. For example, the SEC notes that Defendants have not addressed the volume and length of
time over which the false claims were made or whether, like NAI and Navellier, these other entities
and individuals were aware that their marketing claims were fraudulent. Id. Additionally,
Defendants had also been warned of previous violations on at least three occasions but have not
provided any evidence indicating that these entities and individuals that they claim are similarly
situated had received similar warnings. Defendants have failed to meet their burden to establish
that the comparators they identify are similarly situated in all relevant aspects to NAI and
Navellier. See Startzell v. City of Philadelphia, 533 F.3d 183, 203 (3d Cir. 2008) (stating that, for
the purposes of a selective enforcement claim, “[plersons are similarly situated under the Equal
Protection Clause when they are alike in all relevant aspects” (internal quotations omitted)).

Even if Defendants had successfully established that they were selectively treated as
compared to those similarly situated, they have not established that the SEC enforced this action
against them based upon impermissible considerations, to inhibit or punish the exercise of their
constitutional rights, or in bad faith. Defendants claim that “it cannot be disputed” that the SEC is
pursuing this enforcement action against them in bad faith based upon Defendants’ denial of the
SEC’s settlement terms. D. 224 at 29-30. To show that the SEC acted in bad faith, however,
Defendants must establish that the SEC acted with “gross abuse of power, invidious discrimination

or fundamentally unfair procedures.” Walsh v. Town of Lakeville, 431 F. Supp. 2d 134, 145 (D.

Mass. 2006) (quoting Baker v. Coxe, 230 F.3d 470, 474 (1st Cir. 2000)). The standard for bad
faith is “very high and must be scrupulously met.” Kitras v. Temple, No. 16-cv-11428-ADB, 2017

WL 4238862, at *5 (D. Mass. Sept. 25, 2017) (internal quotations omitted). Although Defendants

10
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argue that a settlement agreement was reached with the SEC, the SEC disputes this fact and the
record indicates that settlement negotiations between the parties broke down before any settlement
was agreed to by both parties. See D. 242, § 19. There is no indication that the SEC sought to
enforce more harshly against NAI or Navellier following the breakdown in settlement
negotiations; rather, the SEC seeks enforcement consistent with that which they discussed in their
initial communications with NAI and Navellier. D. 222-9 at 1 (“Wells Notice” sent from SEC to
Defendants’ counsel indicating that, if it proceeded to an enforcement action, the SEC could seek
remedies similar to those sought in the present action for the same violations alleged herein).
Defendants have not provided evidence sufficient to support their claim that the SEC in enforcing
against them in bad faith or is based upon an improper consideration. See Rubinovitz, 60 F.3d at
911.

Defendants further argue that the SEC is estopped from disputing that it is proceeding
against Defendants in bad faith because the SEC “refused” to produce certain documents related
to its enforcement decisions in discovery. D. 224 at 30. The Court previously ruled on the
Defendants’ attempts to seek discovery related to the SEC’s decision-making process regarding
enforcement against other investment advisers. D. 175 (denying various document requests and
deposition topics regarding the SEC’s enforcement considerations and noting that the decision did
not “deprive Defendants, as they suggest, of pursuing their selective enforcement defense” but that
it reflected the need for discovery requests to comport with Rule 26). Defendants cite no cases
that support their argument that the SEC is estopped from denying that it is acting in bad faith
based on the SEC’s objections to discovery requests that the Court has already determined were
overbroad and not proportional.

2. Class of One

11
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“A cognizable class of one equal protection claim requires a showing that the plaintiff ‘has
been intentionally treated differently from others similarly situated and that there is no rational
basis for the difference in treatment.”” Boyle v. Barnstable Police Dep't, 818 F. Supp. 2d 284, 314
(D. Mass. 2011) (quoting SBT Holdings, LLC v. Town of Westminster, 547 F.3d 28, 34 (1st Cir.
2008)); see Comley v. Town of Rowley, 296 F. Supp. 3d 327, 335 (D. Mass. 2017). “[T]he
proponent of the equal protection violation must show that the parties with whom he seeks to be
compared have engaged in the same activity vis-a-vis the government entity without such
distinguishing or mitigating circumstances as would render the comparison inutile.” Cordi-Allen
v. Conlon, 494 F.3d 245, 251 (1st Cir. 2001).

The SEC has enforced against other investment advisers that are similarly situated to NAI
in cases regarding false advertising of the AlphaSector strategy. D. 242, 9 10-12. Defendants
argue that, despite the SEC’s enforcement of claims against these similarly situated entities, there
are other similarly situated entities and individuals that the SEC did not enforce against and, thus,
Defendants are in a class of one and the claims against them must be dismissed. D. 224 at 29.
This argument is unavailing as a class of one defense cannot be maintained where similar
enforcement has been sought against other individuals and entities. Cordi-Allen, 494 F.3d at 254
(rejecting a class of one claim and stating that “[b]y definition, a class of one is not a class of
many”). It is undisputed that the SEC has initiated enforcement proceedings against numerous
similarly situated entities and against one individual, Present. D. 242, 9§ 10. Defendants, therefore,
have not demonstrated that the SEC’s initiation of proceedings against them regarding the
marketing of the AlphaSector strategy selectively singled them out.

In further support of their class of one argument, Defendants claim that the SEC sought

less severe remedies against the other similarly situated investment advisory firms. D. 224 at 29.

12
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Proceedings against most of the other similarly situated entities, however, ended in settlements
rather than proceeding to litigation. D. 242, 9 13. The SEC initially sought to negotiate a similar
settlement with Defendants, but negotiations between the parties broke down. Defendants do not
dispute that the SEC settled with these other similarly situated parties. See id.

Additionally, the SEC has offered a rational basis for any difference in treatment between

Defendants and others similarly situated. See Wojcik v. Mass. State Lottery Comm'n, 300 F.3d

92, 104 (1st Cir. 2002) (to prove class of one selective enforcement, a party must show that “there
is no rational basis for the difference in treatment”) (quoting Village of Willowbrook v. Olech,
528 U.S. 562, 564 (2000)). For example, the SEC identifies three prior instances whereby the SEC
had sent prior warnings to Defendants about problems in their advertising and disclosures and also
warning that it would consider “recidivist behavior” when determining whether to bring
enforcement actions. D.221 at 14; D. 242, {9 35-37. The SEC also claims that Defendants’ “major
role in pushing AlphaSector products into the marketplace” and the evidence indicating that
Navellier and other NAI personnel were aware of the false marketing and concealed it from clients
contributed to any difference in treatment from other investment advisers against whom
enforcement proceedings were brought regarding the AlphaSector strategies. D. 221 at 14; D. 242,
9 40. Defendants have failed to offer evidence disputing these rational bases for any difference in
enforcement as compared to other similarly situated entities and individuals. As a result, the Court
allows SEC’s motion for summary judgment as to Defendants’ selective enforcement defense and
denies Defendants’ motion for summary judgment as to the same defense.

B. Counts One & Two — Violations of Sections 206(1) and (2) of the Advisers Act

Both parties argue that summary judgment should be awarded in their favor on Counts One

and Two, alleging that Defendants violated Sections 206(1) and (2) of the Advisers Act. D. 1,
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99 73-82. Sectibn 206(1) provides that it is unlawful for an investment adviser, “by use of the
mails or any means or instrumentality of interstate commerce, directly or indirectly” to “employ
any device, scheme, or artifice to defraud any client or prospective client.” 15 U.S.C. § 80b-6(1).
Section 206(2) of the Advisers Act makes it unlawful for an investment adviser, “by use of the
mails or any means or instrumentality of interstate commerce, directly or indirectly,” to “engage
in any transaction, practice, or course of business which operates a fraud or deceit upon any client
or prospective client.” Id. § 80b-6(2). “[T]o establish a violation, each of these sections requires
the SEC to show the investment adviser made a material misrepresentation with a culpable mental
state.” ZPR Inv. Mgmt. v. SEC, 861 F.3d 1239, 1247 (11th Cir. 2017) (citing Steadman v. SEC,
603 F.2d 1126, 1129-34 (5th Cir. 1979)). Section 206(1) violations require a showing of scienter,
whereas Section 206(2) violations do not. Steadman, 603 F.2d at 1134 (citing SEC v. Capital

Gains Research Bureau, Inc., 375 U.S. 180, 195 (1963)); SEC v. Slocum, Gordon, & Co., 334 F.

Supp. 2d 144, 182 (D.R.1. 2004). Therefore, “to demonstrate a Section 206(1) violation, the [SEC]
must show that the Defendants willfully or recklessly employed a device, artifice, or scheme to
defraud,” but “to establish a violation of Section 206(2), the [SEC] must show that Defendants

failed to disclose or omitted material facts in their dealings with clients.” Slocum, Gordon, & Co.,

334 F. Supp. 2d at 182.

The SEC argues that the evidence shows that Defendants marketed to potential and current
clients that the Vireo AlphaSector strategy had been live traded since 2001 and that Defendants
were aware that they did not have any documentation or confirmation to support those assertions.
D. 221 at 17. Defendants argue that they are not liable under Section 206 because there is no
evidence that they “market[ed]” the strategies, they did not “make” the original false claims and

certain other investment advisory firms did not discover the falsity and did not conduct due

14
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diligence but have not been similarly charged with negligent advertising. D.224 at 32. Defendants
also argue that the statements made were not false because they described the performance of a
hypothetical index and not an “actual performance record.” D. 235 at 30. Defendants further
claim that, even if marketing materials included false information, they did not have the requisite
scienter because they were not aware that the performance records of the AlphaSector strategies
were false. Id.
1L False Claims

Defendants’ argument that they did not market the AlphaSector strategies is inconsistent
with the undisputed evidence and Defendants’ own admissions. Defendants admit that they
distributed AlphaSector brochures to “brokers and advisers” that would then distribute them to
clients who, if interested, would be referred to NAIL D. 242, § 3. Further, the suggestion that
Defendants did not “make” the false statements regarding the AlphaSector strategies is inapposite
where they incorporated these statements into their own marketing materials where Section 206(1)
of the Advisers Act requires only that they “employ any device, scheme, or artifice to defraud”
their clients. 15 U.S.C. § 80b-6(1); see Lorenzo v. SEC,  U.S._, 139 S. Ct. 1094, 1101 (2019)
(concluding, under Rule 10b-5, that “[b]y sending emails he understood to contain material
untruths, Lorenzo ‘employ[ed]’ a ‘device,” ‘scheme’ and ‘artifice to defraud’). The record
includes multiple examples of NAlI-created marketing materials that include false and misleading
statements regarding the performance of the AlphaSector strategies. D. 222-27-34 (Vireo
AlphaSector marketing stating that the strategies had been live tested since 2001). Although
certain of these advertisements include reference to an index, they claim that the index was based

on an active strategy that had an inception date of April 1, 2001 even though Defendants did not

15

OS Received 03/16/2023



Case 1:17-cv-11633-DJC Document 252 Filed 02/13/20 Page 16 of 23

" have the data to support this statement. See id. Each of these examples includes the NAI Vireo
branding and was distributed by NAI personnel. Id.

Defendants also argue that the statements alleged to be false were not material because, by
2011, NAI was publishing actual performance numbers for the strategies and, therefore, any prior
false statements were insufficient to support a violation of Section 206(1). D. 235 at 30.
Defendants, however, cite no legal or factual support of their claim that the false and misleading
statements regarding the historical performance of the strategies were immaterial to investors. See
id. Kuyper admitted that the historical performance of a strategy would be material to an investor,
in particular whether a strategy had been back-tested or was based on actual performance. See D.
222-68 at 2-3. “A statement is material if there is a substantial likelihood that a reasonable investor
would consider it important in deciding whether or not to invest his money in a particular security.”
SEC v. Fife, 311 F.3d 1, 9 (1st Cir. 2002). This is especially true here as the AlphaSector strategies
were marketed as defensive strategies that had been “stress tested across fwo bear markets.” See
D. 222-27 at 3 (emphasis in original).?

2. Scienter

“To prove scienter, a plaintiff must show ‘either a conscious intent to defraud or a high
degree of recklessness.” SEC v. EagleEye Asset Mgmt., LLC, 975 F. Supp. 2d 151, 158 (D. Mass.
2013) (quoting SEC v. Ficken, 546 F.3d 45, 47 (1st Cir. 2008)). The record demonstrates that NAI
personnel, including Navellier, were aware that the marketing was not supported by sufficient data,

but that they took no steps to inform clients of the false statements and, instead, continued to sell

3 To the extent that Defendants argue that these claims are time-barred because certain of the
statements fell outside of the five-year statute of limitations, D. 244 at 3, n.2, that contention fails
because record shows that they sent such marketing materials to clients within the statute of
limitations. See D. 222-27-34.
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the AlphaSector strategies despite their knowledge that representations about the strategies were
false and misleading. After conducting due diligence on the F-Squared AlphaSector strategies,
Knapp prepared an “Executive Summary” of his findings, which stated that “F-Squared flat out
won’t show tﬁe math to us [supporting the strategies].” D. 242, § 49; D. 222-42 at 2. Defendants
relied on a letter from NASDAQ in lieu of actual performance indices; however, it is clear on the
record indicates that NASDAQ did not conduct any independent testing but relied upon
information provided by F-Squared. D. 236-1 at 299-301. Despite this lack of support, NAI
licensed and sold the AlphaSector strategies under its own branding. Navellier acknowledged that
the due diligence conducted by NAI was insufficient in an email to Knapp, stating that Navellier
“went to get the confirms yesterday . . . and I was told there were no confirms, just a spreadsheet
. . . That is not due diligence, that is stupidity.” D. 242, § 56; D. 222-46 at 3. Navellier later
emailed other management personnel at NAI stating that “[u]nless somebody shows me the
confirms, [F-Squared] is merely a model and 1 am protecting the firm from potential fraud, so we
must not talk about [F-Squared] being base[d] on real $ since 2001.” D. 242, § 57; D. 222-47.
Despite this acknowledgement, Navellier further stated in the email that he was “not stopping
Vireo [AlphaSector] sales.” Id. Navellier acknowledged that NAI was selling AlphaSector
strategies based on fraudulent representations in another email to NAI management, stating “we
sold the wrong product that continues to smell like FRAUD, especially since no one can find the
[F-Squared] indices” and “[m]aybe we can try to sell the Vireo managed account business . . . so
you & Peter K. can have a big payday.” D. 242, § 58; D. 222-48. Defendants claim that emails
sent by Navellier to other NAI personnel that reference fraud in relation to the AlphaSector
strategies were not indicative of any true concerns, but were lies told by Navellier to NAI personnel

because he wanted to scare them into no longer selling the strategies and he disliked Present. D.
17
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242, 99 56-62. Such contention, however, does not change the fact that Defendants made the
actionable statements to clients or the undisputed record that Defendants were, at a minimum,
highly reckless in making statements to clients about investment strategies.

NAI further acknowledged that it was aware of problems with its due diligence and
marketing in an email that Kuyper sent to Eichenlaub, a compliance officer NAI hired to conduct
a review, in which Kuyper notes that NAI did not have any data to confirm the actual performance
of the strategies and that this raised concerns about certain marketing claims. See D. 242 § 69,
D. 222-59 at 3-4. After conducting a review, Eichenlaub responded to Kuyper that NAI “must
have a basis for representing [their] numbers and the legitimacy of the numbers.” D. 242, q 724
Despite their knowledge of the inadequate due diligence and the misleading statements in their
marketing, NAI did not attempt to halt sales or inform clients of the fraudulent statements, but
instead began to explore opportunities to sell the Vireo AlphaSector business. Such actions
demonstrate an intention to defraud clients or, at least, a high degree of recklessness in violation
of Section 206(1). On this record, NAI, through their management team and Navellier in
particular, were aware that they had not obtained sufficient support for the claims included in their
marketing of the AlphaSector strategies and that they did not take any action to inform their clients,
but instead continued to sell the strategies while exploring options for selling the business. See D.
242,99 75, 77.

The same evidence supporting a finding in favor of the SEC on Count One, that NAI and

Navellier violated Section 206(1), supports a finding that Navellier and NAI violated Section

4 Defendants move to strike communications between NAI and ACA as privileged. D. 235 at 20-
21. This Court previously considered this issue and found that the communications were not
subject to either the attorney-client or the work product privilege. D. 125. Accordingly, the Court
denies Defendants’ motion to strike these communications.

18
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206(2). As noted above, violations of Section 206(1) include a scienter requirement, whereas
violations of Section 206(2) do not. Section 206(2) makes it unlawful to “engage in any
transaction, practice, or course of business which operates as a fraud or deceit upon any client or
prospective client.” 15 U.S.C. § 80b-6(2). For the reasons stated above, the Court concludes that
the undisputed record shows that that Defendants engaged in a course of business that operated a
fraud or deceit upon their clients. Accordingly, the Court allows summary judgment in favor of
the SEC on Counts One and Two.

C. Counts Three and Four

Defendants seek summary judgment on Counts Three and Four. D. 224 at 33. Count Three
alleges that, in the alternative to finding Navellier liable on Counts One and Two, Navellier should
be found liable for aiding and abetting NAI’s violations of Sections 206(1) and (2) of the Advisers
Act. D. 1, 19 83-87. To establish a claim for aiding and abetting, the SEC must show “(1) a
primary or independent securities law violation by an independent violator; (2) the aider and
abettor's knowing and substantial assistance to the primary securities law violator; and (3)
awareness or knowledge by the aider and abettor that his role was part of an activity that was

improper.” Slocum. Gordon, & Co., 334 F. Supp. 2d at 184 (citing SEC v. Fehn, 97 F.3d 1276,

1288 (9th Cir. 1996); Cleary v. Perfectune, Inc., 700 F.2d 774, 777 (1st Cir. 1983)). As discussed
previously, NAI has violated Sections 206(1) and (2) because it included material
misrepresentations in its marketing materials with knowledge that it lacked sufficient data to
support its claims. Further, the evidence indicates that Navellier was aware of these misleading
claims and chose not to halt sales of the AlphaSector strategies or inform clients of the false claims.
See D. 222-46; 222-48; 222-64. Accordingly, the Court denies Defendants’ motion for summary

judgment as to Count Three.
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Count Four alleges that NAI violated Section 206(4) of the Advisers Act, which makes it
unlawful for an investment adviser “by use of the mails or any means or instrumentality of
interstate commerce, directly or indirectly” to “engage in any act, practice, or course of business
which is fraudulent, deceptive, or manipulative.” 15 U.S.C. § 80b-6(4). The SEC has also
promulgated rules and regulations describing the conduct prohibited. Rule 206(4)-1 states that it
is a fraudulent, deceptive, or manipulative act for an investment adviser to “publish, circulate, or
distribute any advertisement . . . which contains any untrue statement of material fact, or which is
otherwise false or misleading.” 17 C.F.R. § 275.206(4)-1. For the same reasons that NAI is liable
under Counts One and Two, Defendants are not entitled to summary judgment on Count Four
where NAI never obtained confirmation for the claims that it included in its marketing of the Vireo
AlphaSector strategies and did not halt the sale of the strategies or inform existing clients of the
misleading marketing. Thus, the Court denies Defendants’ motion for summary judgment as to
Count Four.

D. Injunctive Relief

Defendants seek summary judgment on the SEC’s claim for injunctive relief, arguing that
the SEC improperly seeks an injunction banning Defendants “for life from the securities industry”
where the SEC has not sought similar relief against any similarly situated investment advisers.
D. 224 at 34-35. Defendants also argue that there is no basis to bar NAI and Navellier from
marketing the AlphaSector strategies because they sold the AlphaSector business to F-Squared.
Id. at 35. The SEC responds that it does not seek an injunction barring Defendants from marketing
the AlphaSector strategies but, rather, seeks to enjoin Defendants from engaging in actions that

violate Section 206 of the Advisors Act. D. 231 at 14; see D. 1, J A.
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An injunction barring a defendant from violating the securities laws is “appropriate where
there is, ‘at a minimum, proof that a person is engaged in or is about to engage in a substantive
violation of either one of the Acts or of the regulations promulgated thereunder.”” SEC v. Sargent,
329 F.3d 34, 39 (Ist Cir. 2003) (quoting Aaron v. SEC, 446 U.S. 680, 700-01 (1980)). To
determine whether future violations are reasonably likely, courts consider numerous factors,
including “the nature of the violation, including its egregiousness and its isolated or repeated
nature, as well as whether the defendants will, owing to their occupation, be in a position to violate
again.” Id. (citing SEC v. Youmans, 729 F.2d 413, 415 (6th Cir. 1984)); SEC v. First City Fin.
Corp., 890 F.2d 1215, 1228 (D.C. Cir. 1989); SEC v. Universal Major Indus. Corp., 546 F.2d 1044,
1048 (2d Cir. 1976)). Here, the undisputed evidence indicates that, on at least three prior
occasions, the SEC sent deficiency letters to Defendants identifying violations related to their
marketing materials. D. 242 4 35-37. Despite these notices, Defendants continued to violate the
Advisors Act in their marketing materials. D. 242, § 37. Additionally, despite their awareness
that their Vireo AlphaSector marketing materials contained misleading statements, Defendants
continued to use these materials and did not halt sales of the strategies or notify clients of the
misleading statements. Further, as Defendants continue to operate as investment advisors, they
are in a position to commit further violations of the Advisors Act. For these reasons, the Court
denies Defendants’ motion for summary judgment on the SEC’s claim for injunctive relief.

E. Disgorgement

Defendants also seek summary judgment on the SEC’s claim for disgorgement of
Defendants’ “ill-gotten gains and losses avoided” as a result of their violations. D. 1,{D. Ina
securities law action, “[d]isgorgement forces the defendant to give up the amount by which he was

unjustly enriched, ‘even if it exceeds actual damages to victims.”” SEC v. Present, No. 14-cv-
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14692-LTS, 2018 WL 1701972, at *2 (D. Mass. Mar. 20, 2018) (quoting SEC v. Cavanagh, 445
F.3d 105, 117 (2d Cir. 2006)). “The Court has discretion to enter an order of disgorgement in an
amount reflecting ‘a reasonable approximation of the profits causally connected to’” the violations.
Id. (quoting SEC v. Happ, 392 F.3d 12, 31 (Ist Cir. 2004)).

Defendants argue that the five-year statute of limitations applicable to the SEC’s claims
bars consideration of violations that occurred prior to August 10, 2011° and, thus, bars the SEC’s
claim for disgorgement based on marketing prior to that date. D. 224 at 35. The SEC does not
dispute that the applicable statute of limitations is five years and that it “cannot seek penalties or
disgorgement for violations before that time.” D. 231 at 17. The Supreme Court has stated that

the five-year statute of limitations applies to disgorgement in SEC enforcement actions. Kokesh

v. SEC, U.S. _, 137 S. Ct. 1635, 1639 (2017). The Court concluded that “any claim for

disgorgement in an SEC enforcement action must be commenced within five years of the date the
claim accrued.” Id. at 1645. The SEC seeks disgorgement of the ill-gotten gains realized when
NAI sold its Vireo AlphaSector business to F-Squared in 2013. It is undisputed that these gains
were realized within the applicable statute of limitations.

Defendants also argue that it is entitled to summary judgment on the SEC’s claim for
disgorgement in its entirety because NAI was well within its rights to sell its “goodwill” to F-
Squared and there was “no obligation” on the part of NAI’s Vireo AlphaSector clients to transfer
their business to F-Squared following the sale of the business. D. 224 at 37. Defendants, however,
ignore the fact that the value of the business, and thus the value it received in the sale, is traceable

to its wrongdoing in violating the Advisers Act. In misleading clients by making claims in its

5> The SEC claims the applicable date is August 10, 2011 pursuant to tolling agreements. D. 231
at 16, n.6.
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marketing materials, Defendants were able to gain clients that they arguably would not have gained
had these misleading statements been omitted. These actions contributed to the value of the Vireo
AlphaSector business that Defendants then sold to F-Squared. Since Defendants have failed to
meet their burden for summary judgment as to the SEC’s claim for disgorgement, the Court denies
their motion as to this claim.
VI.  Conclusion

For the foregoing reasons, the Court DENIES Defendants’ motion for summary judgment,
D. 223, and ALLOWS the SEC’s motion as to Defendants’ fourteenth affirmative defense and
Counts One and Two, D. 220.

So Ordered.

/s/ Denise J. Casper
U.S. District Judge
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Confidence Rising

Introducing Vireo
An exciting, new, defensive ETF portfolio

Vireo Allocator Portfolio
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Vireo Allocator

The Vireo Allocator Portfolio’s primary investment goal is protecting assets during
periods of extreme market downturns. Severe portfolio losses create a long-term

impairment due to a “Capital Gap.” This capital gap reduces the portfolio’s future

earnings power due to a smaller capital base and can add years to an investment
portfolio’s recovery. By avoiding extreme downturns, a portfolio is much better positioned

to fully participate in market upturns.
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Vireo Allocator

The Vireo Allocator Portfolio is a balanced strategy with equity (domestic and foreign),
fixed income, and alternative components. The portfolio uses a proprietary, quantitative
process that identifies market sectors and asset classes in which it is prudent to be
invested. As stock market volatility increases, the Allocator Portfolio becomes more

sensitive and shifting between sectors may increase.

But the real power comes from the portfolio’s ability to raise cash when conditions
warrant. It is entirely possible that the Allocator Portfolio will raise a substantial amount
of cash should conditions deteriorate beyond a certain point. Through this cash position,
the strategy is better able to preserve capital and ultimately take advantage of market

upswings.

s complete loss of funds invested Potonhn o
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Vireo Allocator provides investors critical benefits rarely seen in
long-only strategies

- Alpha is expressed where it is needed the most
— Traditional managers attempt to deliver their highest alpha in strong bull markets

= Traditional portfolios typically exhibit underperformance or modest

outperformance in bear markets

- Vireo Allocator seeks to deliver consistent alpha in “normal” markets and
highest alpha in negative markets

 However, the portfolio can lag in strong bull markets

« Allocator has the potential to improve consistency of returns across multiple

markets
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Supplemental Imurmation

Extreme losses can destroy any investment plan

Years Required for | ‘Yé_afs_'ﬁf'\"_equired’:t"o
4 EullRacovely il Recover Gapitel DAk

31% 3.2% 0.1% 03 : 041

=
-10.0% 11.1% 1.1% 1.0 0.1
-20.0% 25.0% 5.0% 20 04
-30.0% 42.9% 12.9% 3.3 ' 1.1
-40.0% 66.7% 26.7% 4.7 22
-50.0% 100.00% e 50-0% S— 3.7
—<___ 51.0% 104.1% 53.1% 6.5 9 >
-60.0% 150.0% 90.0% 8.4 59
-70.0% 233.3% 163.3% 110 8.8
-80.0% 400.0% 320.0% 14.7 131
-90.0% 900.0% 810.% 209 20.1
in less than one year (5/18/2008-3/7/2009), the S&P 500 lost -51%; full recovery
requires a gain of 104%

During the same period, a portfolio that jost 3%, full recovery requires a gain of 3.1%

e VIREO
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Extreme losses can destroy any investment plan

- Severe losses create long-term impairment due to “Capital Gap” or the difference

between the actual loss of value and the gain required for full recovery
— Reduces future earnings power due to smaller capital base

— Can add years to the recovery of an investment portfolio

- Capital Gap can offset the fee advantages of passive investing

— Passive investing results in full participation in down markets
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Limiting risk in down markets and participating in up markets

Vireo Allocator is designed to consistently outperform its benchmarks and cash

+ Quality downside risk management, especially in weak markets
- Powerful but simple story, and uses NO derivatives, leverage, or shorting

ot wvestiment i
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Vireo Allocator Portfolio

. Vireo Allocator Portfolio is designed to consistently outperform its benchmark
with less downside risk

- How can Vireo accomplish this?

By striving to limit risk in down markets and participating in up markets

@ivatives, leverage, or s@
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Vireo — Avoiding losses through diversification

Vireo Allocator covers all major asset classes. The blended index is 60% global equity,
30% fixed income, and 10% alternative. Each sector within each asset class is equally

weighted, which limits downside risk.

Consumer Discretionary XLY

Consumer Staples XLP
Energy XLE
Financials XLF
Heaithcare XLV
Industrials XLI
Materials XLB
Technology XLK
Utilities XLU

a U.S. Equity: AlphaSector Index
= International Equity: International Index
u Fixed Income: AlphaSector Fixed Income Premium Index Emerging Markels EEN]

Alternatives: AlphaSector Alternatives Premium Index
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:Fixed Income ETFs ~ 30% '

7-year Treasuries
AAA Corporate
High Yield
Municipals

Mortgages

Real Estate

S&P 500

Short-term Treasuries
(or cash equivalent)

IEF

LQD
HYG
MuB

VBB

GLD

IYR

SPY

BIL
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Vireo Allocator Portfolio

Part I — AlphaSector Premium Sleeve
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Vireo — U.S. Equity: Vireo Premium Weekly Portfolio

Construction Process

Vireo Premium invests in 9 Select Sector SPDR ETFs* reflecting the primary S&P 500

sectors, plus a cash equivalent

Consumer Discretionary XLY

Consumer Staples XLP
Energy XLE
Financials XLF
Healthcare XLV

Industrials XLI
Materials XLB
Technology XLK
Utilities XLU

Cash Equivalent™

* Select Sector SPDRs are unique ETFs that divide the S&P 500 into nine sector index funds. Together, the nine Select Sector
SPDRs represents the S&P 500 as a whole. Select Sector SPDRs have the diversity of a mutual fund, the focus of a sector

fund, and the tradability of a stock.

"The Allocator Index invests in a short-term Treasury ETF (BIL) in place of the cash equivalent.
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Investment rationale of AlphaSector is based on
statistical advantages of avoiding losses

. Traditional “valuation-based” investment model is based on upside capture

— Requires unrealistic ability in avoiding extreme downside moves for full market success

- AlphaSector “defensive allocation” modei is based on avoiding losses
— Creates “odds-in-our-favor” investment design
— Assumes missing majority of extreme upside moves

— Simultaneously reduces overall investment risk whife capturing excess return
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Supplemental iniurmation

Investment rationale of AlphaSector is based on
statistical advantages of avoiding losses

S&P 500 Sector Returns — Extreme Gains and Equivalent Losses™:

* Number of weeks with “extreme” losses (a weekly loss of 10% or more) are 60% more
prevalent than weeks of “extreme” gains (70 vs. 43)

° The cumulative value of “extreme” losses are 70% greater than “extreme” gains (1.7 to 1 ratio)

Oct 1989 - Jun 2009 S&P 500 Sector Returns:
Cumulative value of all weekly sector
) returns greater than 10% = 592%
20%
; Df-}:_, ]
20% ’
~40%. = S&P 500 Sector Returns: o o

Cumulative equivalent value of all weekly sector returns
worse than -10% =-1026%

* Since an 11.1% gain is equivalent to a 10% loss, to compare gains and losses on an equal footing, the term “Equivalent Losses” is
used. An Equivalent Loss restates the actual loss to allow it to be fairly compared with a gain. As an example, a 20% actual loss
has an Equivalent Loss of 25% (100 x .80% = 80; 80 x 1.25% = 100).
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Vireo strategy description

« Objective
— Makes a “probabilistic” determination of risk of loss for each ETF

_ Does not use valuation metrics and does not determine relative high or low
valuations

» Key inputs
— Historical price returns for each ETF
— Used to generate rolling moving averages for each ETF

— Volatility
— Comparison of near term volatility to historical volatility allows a statistical
adjustment to eliminate near term “market noise”

— Changing levels of volatility
_ Increasing levels of volatility results in the window size for the rolling moving
averages to compress, increasing sensitivity to near market results

— Decreasing volatility levels expands the window size, increasing stability

» Qutput
_ Determination of forecasted performance relative to cash returns (binary decision)
_ Results in asset class ETFs either included or removed from the portfolio
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Supplemental Imurmation

Vireo Strateqy — Financial ETF (XLF) showing price returns,
rolling moving averages, and volatility
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Vireo — U.S. Equity: Vireo Premium Weekly Portfolio
Construction Process
- Sector ETFs are traded using a “binary model”

— An ETF is either in or out of the portfolio

— Sectors with positive return forecasts remain in the portfolio while sectors

forecasted to lose money are removed entirely

— Buy or sell decisions are based on a proprietary, quantitative model, developed
over a 9-year period

. Sectors that remain in the portfolio are equally weighted at the time of
rebalancing, with a maximum cap of 25% for any sector ETF

. When 6 or more sectors are removed, Vireo begins building a “cash” position in
the U.S. Equity sleeve using the cash equivalent*

_ Each sector ETF has a 25% weighting with the remaining amount allocated to the
short-term Treasury ETF

— Ifall 9 sector ETFs are removed, the asset class will be 100% cash

1rThe Allocator Index invests in a short-term Treasury ETF (BIL) in place of the cash equivalent.
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Vireo Allocator Portfolio

Part II —International Sleeve
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Vireo — Vireo International Weekly Portfolio Construction
Process

Vireo International invests in 2 iShares® international ETFs reflecting the two most
liquid international equity markets, plus a cash equivalent that is used when less than a
full allocation is given to one of the international ETFs

Developed Markets EFA
Emerging Markets EEM

Cash Equivalent®

*The Allocator Index invests in a short-term Treasury ETF (BIL) in place of the cash equivalent.
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Vireo —Vireo International Weekly Portfolio Construction Process

« International ETFs are traded based on sector decision-making from the AlphaSector
U.S. Equity Indexes

_ A custom set of U.S. sectors were selected to be paired with each international ETF
based on correlations to international markets across multiple market cycles

— Using a proprietary quantitative model, sectors with positive return forecasts remain
in the portfolio, sectors forecasted to lose money are removed entirely

« ETFs that remain in the portfolio receive a 50% weighting, with the remaining
allocation, if any, going to “cash” using a cash equivalent

- If both ETFs are removed, the International Equity sleeve will be 100% cash
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Vireo Allocator Portfolio

Part ITI —Fixed Income Sleeve
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Vireo —Fixed Income Sleeve Methodology

Example of factors considered for each asset class:

inflation Relative Moving Average

Housing Historical Trendlines
GDP
Exports/lmports
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Vireo — Fixed Income Weekly Portfolio Construction Process

Vireo Fixed Income invests in 4 iShares® fixed income ETFs reflecting key asset
classes within the broader fixed income category, plus a Treasury note ETF that is

always included.

AAA LQD
High Yield HYG
Municipals MUB
Mortgages MBB
7-year Treasuries IEF
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Vireo — Fixed Income Weekly Portfolio Construction Process

- Using a proprietary quantitative model, fixed income ETFs with positive return forecasts
remain in the portfolio while the fixed income ETFs forecasted to lose money are
removed entirely

. Fixed income ETFs that remain in the portfolio are equally weighted at the time of
rebalancing, with a maximum cap of 33% for any ETF

« When three or more fixed income ETFs are removed, the fixed income sleeve begins
building a “cash” position using the 7-year Treasury ETF

— If all four fixed income ETFs are removed, the sleeve will be 100% cash

692 Jo £2¢ bed 6T/2T/80 P3lld  €-¥ZZ WwawWNd0A Ord-£E9TT-AI-LT'T 8seD

OS Received 03/16/2023



Vireo Allocator Portfolio

Part IV —Alternative Investments Sleeve

692 Jo vgz abed 6T/2T/80 Palld  €-pgg Juawnd0oq OrA-Se9TT-AI-LT:T aseD

OS Received 03/16/2023



Vireo —Alternative Investments Sleeve Methodology

Example of factors considered for each asset class:

Inflation - Relative Movi verage
Housing Historical Trendlines
GDP

Exports/Imports
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Vireo — Alternative Investments Weekly Portfolio Construction
Process

Vireo Alternatives invest in 2 iShares® alternative ETFs reflecting key “alternative
investment” segments, a SPDR ETF tracking the S&P 500, plus a cash equivalent

Gold GLD
Real Estate IYR
S&P 500 SPY

Cash Equivalent”

Gold and Real Estate ETFs are used because of their broad appeal in the marketplace and

their large trading capacity

"“The Allocator Index invests in a short-term Treasury ETF (BIL) in place of the cash equivalent.
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Vireo — Alternative Investments Weekly Portfolio Construction
Process

- Using a proprietary quantitative model, alternative ETFs with positive return forecasts
remain in the portfolio while alternative ETFs forecasted to lose money are removed

entirely

. Alternative ETFs that remain in the portfolio receive a 50% weighting, with the
remaining allocation, if any, going to either the S&P 500 ETF or “cash” using a cash

equivalent

_ Investment is the S&P 500 ETF unless the U.S. Equity sleeve has begun building a
cash position, in which case the allocation will be to the cash equivalent

— If each of the alternative ETFs and the S&P 500 ETF are eliminated, the Alternative

Investments sleeve will be 100% cash
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Vireo Allocator Portfolio

Part V — Results
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Supplemental Inturmation

Vireo Allocator Wrap Composite

Vireo Allocator Wrap Composite Performance
March 2010 - March 2012
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About Navellier & Associates

 Founded in 1987 by renowned growth analyst Louis Navellier
— SEC registered investment management firm
— Disciplined, quantitative process designed to maximize returns while controlling
excessive risk
— Manages assets for a variety of clients including high-net-worth individuals, public
plans, corporate pension funds, endowments, and foundations

— $3.3 billion in assets under management

Headquartered in Reno, NV

+ Independent and employee owned
— Dedicated staff, including a seasoned portfolio management team

— 10 committed and experienced investment professionals trained in cutting edge,
statistically based investment strategies

— No portfolic management or research personnel turnover in past 5 years

OS Received 03/16/2023

692 J0 0€Z dbed 6T/2T/80 PRIl €-722 WuBWNd0Q OCQ-EE9TT-AI-LT:T 8SED



Important Disclosures

Navellier does not calculate the statistical information included herein. This material has been prepared solely for informative purposes. F-Squared is the source of all
performance data related to the F-Squared AlphaSector Indexes cited in these reports. Although information contained herein is based on sources Navellier believes to be
reliable, Navellier does not guarantee its accuracy, and the information may be incomplete or condensed. Statistical analyses of the data presented are provided by Zephyr
Associates, a company not related to Navellier. Information presented herein and the related Zephyr sourced information is provided on an “as is" basis. The user assumes
the entire risk of any use made of this information. Investors should consider the report as only a single factor in making their investment decision. The report is for
informational purposes only and is not intended as an offer or solicitation for the purchase or sale of a security. Zephyr sourced information is the exclusive property of Zephyr
Associates. Without prior written permission of Zephyr Associates, this information may not be reproduced, disseminated, or used to create any financial products.

Potential investors should consult with their financial adviser before investing in any Navellier Investment Product.
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VIRED ALLOCATOR WRAP COMPOSITE
Reporting Currency U.S. Dollar

Firm Composite Percentage Composite Alloeator
p 4 g Number of P Composite Net Blended Composite
Vear Assets Assets aF Firm Accounts Pure Grass Return (%) Benchmark Dispersion (%)
$M) (M) Assets Return (%) . P ®
Return (%)
20n 2719 378 14% 1,803 119 -1.05 0.43 0.42
2010 2,365 73 3% 358 12.53 10.75 12.59 N/A7

‘Performance calculations for the period ended December 31, 2010 only includes 10 months of history.
"N/A information is not statistically meaningful due to an insufficient number of portfolios in the composite for the entire year.

1. Compliance Statement - Navellier & Associates, inc. claims compliance with the Global Investment Performance Standards (GIPS®) and has prepared and presented this report in
compliance with GIPS standards. Navellier & Associates, Inc. has been independently verified for the periods January 1, 1995 through September 30, 2011 by Ashland Partners &
Company LLP. Verification assesses whether (1) the firm has complied with all the composite construction requirements of the GIPS standards on a firm-wide basis and (2) the firm's
policies and procedures are designed to calculate and present performance in compliance with the GIPS standards. The Vireo Allocator Wrap Composite has been examined for the
periods March 1, 2010 through September 30, 2011. The verification and performance examination reports are available upon request.

2. Definition of Firm - Navellier & Associates, Inc. is a registered investment adviser established in 1987. Navellier & Associates, Inc. manages a variety of equity assets for primarily U.S.
and Canadian institutionat and retail ciients. The firm’s list of composite descriptions as well as information regarding the firm's policies for valuing portfolios, calculating performance, and

preparing compliant presentations are available upon request.

3. Composite Description - The Vireo Allocator Wrap Composite includes all discretionary Vireo Allocator equity accounts that are charged a wrap fee and are managed with similar
objectives for a full month, including those accounts no longer with the firm. The sirategy attempts to track an index known as the AlphaSector Allocator Premium Index (“index”). Navellier
& Associates, Inc. pays 2 licensing fee to F-Squared Investments, Inc. to provide a model of the Index. The Index “sleeves” are allocated as follows: 36% consists of the AlphaSector
Premium Index, 30% consists of the AlphaSector Fixed Income Premium Index, 24% consists of the AlphaSector International Premium index, and 10% consists of the AlphaSector
Alternatives Premium Index. The AlphaSector Premium Index is quantitatively driven and applies & weekly trading protocol to nine Select Sector SPDRs and an exchange traded fund
(“ETF") representing 1-3 month Treasuries. Note that in the place of the 1-3 month Treasuries in each “sleeve,” Vireo Allocator accounts managed by Navellier & Associates, Inc. may
invest in a cash equivalent, such as money market funds. The index has the potential to be invested in any combination of the nine SPDRs including all nine at the same time, a
combination of sector SPDRs and the Treasury ETF, or can be 100% invested in the Treasury ETF. The AlphaSector Fixed Income Premium Index is quantitatively driven and applies a
weekly trading protocol to four fixed income ETFs along with a 7-year Treasury ETF. The index has the potential to be invested in a combination of the four fixed income ETFs and the
Treasury ETF or can be 100% invested in the Treasury ETF. The AlphaSector International Premium Index is quantitatively driven and applies a weekly trading protocol to two international
equity ETFs, representing developed international markets and emerging markets, along with a 1-3 month Treasury ETF. The index has the potential to be invested in a combination of the
two international ETFs, a combinztion of the international ETFs and the Treasury ETF, or can be 100% invested in the Treasury ETF. The AlphaSector Alternatives Premiium Index is
quantitatively driven and applies a weekly trading protocol to two alternative ETFs, representing real estate and gold, and either an S&P 500 ETF or a 1-3 month Treasury ETF. The index
has the potential to be invested in a combination of the alternative ETFs or a combination of the alternative ETFs and the S&P 500 ETF or the 1-3 month Treasury ETF if the AlphaSector
Premium Index has any exposure to the Treasury ETF. There is no guarantee that Navellier will achieve returns similar to the index, and in fact the strategy’s returns may vary from the
index due to the timing of trades and after fees are taken into account, including management fees, brokerage or transactions costs, or other administrative or custodian fees. Performance
is calculated on a “time-weighted” and “asset-weighted” basis. Performance figures that are net of fees take into account advisory fees and any brokerage fees or commissions that have
been deducted from the account. "Pure” gross-of-fees returns do not reflect the deduction of any frading costs, fees, or expenses, and are presented only as supplemental information.
Derformance results are total retumns and include the reinvestment of all income, including dividends. The composite was created March 1, 2010. As of April 2012, the Vireo AlphaSector
Allocator Premium Wrap Composite has been renamed the Vireo Allocator Wrap Composite. Valuations and returns are computed and stated in U.S. Dollars.
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4. Management Fees - The management fee schedule for accounts ranges from 75 to 100 basis points, depending on account size and brokerage selected. Some incentive fee, fixed fee,
and fulcrum fee accounts may be included. Fees are negotiable, and not all accounts included in the compasite are charged the same rate. Bundled fee accounts make up 100% of the
composite for all periods shown. Fee schedules are provided by independent sponsors and are available upon request from the respective sponsor. The bundled fees include custody,
trading expenses, and other expenses associated with the management of the account. The client is referred to the firm's Form ADV Pari 2A for a full disclosure of the fee schedule.

5. Composite Dispersion - If applicable, the dispersion of annual returns is measured by the standard deviation across asset-weighted portfolio returns represented within the composite
for the full year.

6. Benchmark - The Allocator Blended Benchmark is a blended benchmark using the following indices: S&P 500 (45%), MSCI World ex U.S. (25%), and Barclays Capital U.S. Aggregate
Bond Index (30%). The benchmark is rebalanced daily. The S&P 500 Index measures the performance of the 500 leading companies in leading industries of the U.S. economy, focusing on
the large cap segment of the market, with approximately 75% coverage of U.S. equities. The MSCI World ex U.S. Index is a free float-adjusted market capitalization weighted index that is
designed to measure the equity market performance of deveioped markets. As of June 2011, the MSCI World ex U.S. Index consisted of the following 23 developed market country indices:
Australia, Austria, Belgium, Canada, Denmark, Finland, France, Germany, Greece, Hong Kong, Ireland, Israel, Italy, Japan, the Netherlands, New Zealand, Norway, Portugal, Singapore,
Spain, Sweden, Switzertand, and the United Kingdom. MSCI World ex U.S. Index targets 85% of the free float adjusted market capitalization. The Barclays Capital U.S. Aggregate Bond
Index is a broad-based benchmark that measures the investment grade, U.S. dollar-denominated, fixed-rate taxable bond market, including Treasuries, government-related and corporate
securities, MBS (agency fixed-rate and hybrid ARM passthroughs), ABS, and CMBS. The returns for the index includes the reinvestment of any dividends. The asset mix of the composite
may not be precisely comparable to the presented index. Presentation of index data does not reflect a belief by the Firm that the Allocator Blended Benchmark, or any other index,
constitutes an investment alternative to any investment strategy presented in these materials or is necessarily comparable to such strategies. As of October 2011, the Dow Jones Moderate
Global Index is no longer listed as the primary benchmark because it is not a reasonable representation of the investment strategy because it lacks exposure to fixed income. As of October
2011, the AlphaSector Allocator Blended Index has been renamed the Allocator Blended Benchmark.

7. General Disclosure - The three-year annualized standard deviation is not presented because 36 months of history is not available. Actual results may differ from composite results
depanding upon the size of the account, custodian related costs, the inception date of the account and other factors. Performance results presented herein do not necessarily indicate
future performance. Investment in equity strategies involves substantial risk and has the potential for partial or complete loss of funds invested. Results presented include reinvestment of
all dividends and other earnings. The securities identified and described do not represent all of the securities purchased, sold, or recommended for client accounts. It should not be
assumed that any securities recommendations made by Navellier in the future will be profitable or equal the performance of securities made in this report. A list of recommendations made
by Navellier & Associates, Inc. for the preceding twelve months is available upon request.
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CERTIFICATE OF SERVICE

I hereby certify that the RESPONDENTS’ APPENDIX OF EXHIBITS IN OPPOSITION
TO THE SEC’S MOTION FOR SUMMARY JUDGMENT - VOLUME 1 OF 2 -
EXHIBITS 1 - 10 was filed on March 16, 2023 via eFAP and emailed per stipulation to counsel
for the Securities and Exchange Commission to

jonesmarc(@sec.gov

cardelloj@sec.gov

bakerr(@sec.gov

donahuew@sec.gov

and served on

Jennifer A. Cardello

Marc J. Jones

William J. Donahue

Robert B. Baker

SECURITIES AND EXCHANGE COMMISSION
33 Arch Street, 24th Floor

Boston, MA 02110

by first class U.S. Mail pursuant to SEC Rule 150(c) on this 16th day of March 2023.

Dated: March 16, 2023 By: /s/ Samuel Rolnick
Samuel Rolnick
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UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

INVESTMENT ADVISERS ACT OF 1940
Release No. 5520/ June 12, 2020

ADMINISTRATIVE PROCEEDING
File No. 3-19826

RESPONDENTS’ APPENDIX OF
EXHIBITS IN OPPOSITION TO THE
In the Matter of SEC’S MOTION FOR SUMMARY

LOUIS NAVELLIER and JUDGMENT
NAVELLIER & ASSOCIATES, INC.

VOLUME 2 OF 2

Respondents.
EXHIBITS 11 - 42
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Case 1:17-cv-11633-DJC Document 224-1 Filed 08/12/19 Page 299 of 309
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Tha AlphaSactor™ Rotation index {ticker symbo! ASRX, the “index"} is 2 quantitatively driven index that
mirrors an investment stratagy that dates back to 2001, The index Is governed by the tndex Investment
Committaa of Active index Solutians, LLC {"AIST). AIS B8 wholly owmed subsidiary of FSquared
Investmenis Ing, and is exclusively in the businass of constructing and licensing indax

The AIS index Invastment Commitice is responsible for approving the analytical enging determining buy
and sell signals for the index, and requires @ §0% approval vote for any changes to the model. The
Committee meets at least annually o review the Index and investment mathodology.

The Indaxis calculated and disseminatad on behalf of Active Index Solutions, LLC By NASDAQOMX."

Index Constructian

The ellgible investments within the Index are the nine select Sector SPDRs exchange traded funds
(*ETFs”) and an ETF representing 1 - 3 month Treasuries (ticker BiL). The Index has the potential to be
invested In any combination of the ning SPORS Including all nine at the same time, 3 COM!

gactor SPORS and the Traasury ETF, or can be 100% invested in the Treasury ETF.

tytical r
mnmmmfordﬁugnsmﬂsdvolaﬁmvhﬁwm Th!sergimlasbeendevdcpedwera
' ofﬁmedsﬁitghackuml.aadhashadpﬁvste\.'venlmd!emassesmnagedbsedcnm
ommmatenﬁreﬁmepeﬁcd.
munmwamwwawmnmmmofwmmrm. if 3 sector recelves @
posiﬁves!gna!forimmitismdum in the Index. If a sector recelvesa neutral o negative signal, it
i removed from the index. All sectors representad are aqual weighted, with 2 maximum alipcation
wppedatzsﬂcfd?ehdexattheﬁmofmbalandﬂg.
¢ thara are 3 or fewar seqtors represented ot 8 giventime, the remalnder of the porticlio (refiscting the

252 maximum cap per sector) is invested in the short tarm Treasury ETF (ticker BIL), cash
equivalents. The Index can be 100% invested in BIL If all sactors racelve 3 nautral of negative rating at

the tima of reconstitution.

The index is reconstituted and :ebaiancedatmadoseofmgmgenmelast friday of every month. If
the market is closed on the last Friday, it would be reconstituted at tha end of trading on the prior

Thursdsy.
MmMWM&mmmwmmm«ﬂngaPﬁam(MMa
Total Roturn (ASRX) ealeulation. ASRX reflects a relnvestment of all dividends and interast distributions
made by any of tha underiying ETFa.
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EXECUTIVE SUMMARY

‘ f2 - F-SQUARED INVESMENTS
“'October 5, 2009

Introduetion

F2 Is a registered investment advisor that provides research in the form of 2 sector ETF indices. They

. have two index products (1) a Iower_ cost manthly program and (2) a higher cost (“Premium”) weekly
-program. The index holdings for both products are driven by a momentum/statistical model that

: generates buy and sell signals. The model is based primarily on pricing and different rofling average

time series, with a VIX overlay. The indices’ performances show high single digit annual returns with
attractive/low single digit monthly standard deviation. Virtus, an $8.28 fund shop, completed its due
diligence and signed an exclusive with 2 for use of their monthly model in 40 Act funds. Other advisors
are signing on, for example, Essex {$2.38 AUM).

'Opportunities

‘Given the low volatility, high single digit steady returns, f2 may be a desirable low volatility “aging
boomer” product for Naveliier. Navellier would enter a “Model Manager” agreement with f2 to receive
the trading signals.

1. Navellier might brand an alpha sector-based product using the f2 provided research. F2 has
agreed to some exclusivity, likely geographical and with earn-in milestones.

2. The research may have application to existing products by providing an indication of which
sectors to overweight.

3. £2 has indicated that it will refer clients/advisors to a Navellier AlphaSector product.

‘ Qriginal Source of the Trading System

, The-AlphaSector trading system was originally developed and used by a large wealth management group
{“Wealth”) located on the east coast. They are not in the business of promoting such systems and
therefore licensed it to f2. There is a confidentiality agreement that prevents f2 from divulging who
they are. The licensing agreement with Wealth is terminable by either party on 80-days notice. if f2
terminates, f2 is obligated to pay in perpetuity the fee based on the AUM at date of termination. If
Wealth terminates, f2 is not prevented from using the technology/math behind the system; 2 would be
please If Wealth terminated. F2 doesn’t terminate because they like the business partnership and “we
don‘t do business that way, a deal is a deal” (Rubbishl).

The Trading System

F2 describes the system as a statistical, mechanistic price pattern recognition program that produces
probability/predictive measures of price direction (this is Bob Barnes’ language). F2 states that the
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In The Matter Of:
Securities and Exchange Commission v.
Howard B. Present

Howard Brian Present
February 16, 2016

Behmke Reporting and Video Services, Inc.
160 Spear Street, Suite 300
San Francisco, California 94105
(415) 597-5600

Original File 28762Present.txt
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nge Commission v.

ﬂ'ozwzard Brian Present

Howard B. Present February 16, 2016
Page 97 Page 99
: 1 A. We eventually came up with a formal 1 carly — the earliest email in the chain, which
2 decision, The -- the date that we wanted to start 2 starts at the bottom of the first page and carries
"3  with was designed to match what - when Morton 3 over, were you telling Mr. Morton about some —~ 2
4 started running live assets. For this, this is just 4 meeting you had had with Mr. Hoffstein?
S apricing template. So as long as it went at least 5 A, Yes.
-6 as far back as that, that would havc been fine. 6 Q. And when you wrote '"His new approach is
7 Q. And when did you — when did Morton 7 thoughtful, and creates a lot more resolution,” what
8 Tinancial start applying its sector rotation 8 did you mean?
.9 strategy to ETF's? 9 A. Well, as I recall, or certainly as some of
10 A, We were informed, or at least I was 10 this — my memory's been refreshed, but he walked me
.*_!.1 informed by him of April of 2001. 11 through -- "he" being Mr. Hoffstein had a
12 Q. Okay. Did you ever see anything in writing 12 presentation deck, and they walked through me and --
13 that showed that that was true? 13 and probably Mr. Vargas through the operations of
14 A. Not for the April 15t of 2001 in writing. 14 the current algorithm that was in place. I think
15 T haven't seen anything that specifies that. 15 you've referred to this as the Hoffstein algorithm,
16 Q. Wasn'titimportant, if that was going to 16 And we got some insight into some of the technology
17 be the start date for the AlphaSector index, and if 17 and mathematics that went into it. And in this
18 vou were intending to match that index to something 18 case, I'd be saying that it creates better
19 that Morton Financial had actually done, wasn't it 19 resolution on buy and sell timing than the simple
20 Kind of important to find out what they really did 20 moving average version prior.
21 and not just take Mr. Morton's word for it? 21 Q. Okay. And in this context, what does
r~122.. A. Well, he provided in writing an email 22 ‘"resolution” mean?
23 confirmation that there is a five-year track record 23 A. It'sin all likelihood referring to the
24 for the sector rotation strategy with live client 24 accuracy of when to buy and when to sell.
25 assets, and then in subsequent communications 25 Q. Sowas it your understanding at this point
Page 98 Page 100
1 between him and Mr. Hoffstein or from him and Mr. 1 that Mr. Hoff -- well, strike that.
2 Hoffstein, they indicated that they actually went 2 Was Mr. Hoffstein still working on the
3 prior to that, and I believe the final determination 3 algorithm, as you understood it, here in late August
L 4 of April of 2001, which added a year and & half or 4 2008?
5 so onto it, came from a phone conversation. 5 A. Well, as I testified earlier, I tend to
6 Q. Do you have any notes of that phone 6 view these things as always work in product - or
7 conversation? 7 work in process. So I assumed he was still working
8 A. Not that I've scen. 8 on making enhancements.
9 Q. Allright. Let's go to the next exhibit. 9 Q. And then—all right. And then you wrote,
10 Actually, before we do, Mr. Present, I'm 10 "The original data/approach was based off of rolling
11 sorry. Who was that phone call with? 11 40-week periods."
12  A. Mr. Morton. 12 Is that another way of referring to the
13 Q. And when did it take place? 13 simple moving average?
14 A. Ibelieve in early September of 2008. 14 A. Yes.
15 Q. Before or after F-Squared entered into the 15 Q. Over a 40-week period?
16 data previder agreement? 16 A. Yes.
17 A. 1believe it was after. 17 Q. Okay. And then you asked a couple of
18 Q. Okay. Well, let me show you what was 18 questions about how long live money had been managed
19 previously marked as Deposition Exhibit 48. 19 against it and was the original model similar to the
20 A. (Pause.) Okay. 20 rolling 40-week version. Is that — did 1 sort of
21 Q. Is—is Exhibit 48 a chain of emails 21 summarize that okay?
22 hetween yourself and Mr. Morton on August 26th, 22 A. Yes.
23 20087 23 Q. Allright. If you'll look at the next
24 A, Yes. 24 email -
25 Q. And if you look at the carly — your 25 MR. COLLORA: Next email in that same exhibit?

aifs-LiBeripts
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Page 345

Q. No. It's all right.
MR. HUNTINGTON: Okay. Mr. Present, you'll be
‘happy to know I think we're done, unless your -- Mr.
‘Collora wants to ask anything.
%+ MR. COLLORA: I have three hours of qucstioning.
\ " MR. HUNTINGTON: Hcy, I'll stay as long as it
“takes, Mike.
&+ MR.COLLORA: We're done.
2 MR. HUNTINGTON: We're done.
;" THE VIDEOGRAPHER: The time is 6:38. We are
'-!'g'oing off the record.
o (At 6:39 P.M., the deposition
proceedings concluded.)
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Page 346

. COMMONWEALTH OF MASSACHUSETTS )
" SUFFOLK )
: 1 hereby certify that the witness in the

foregoing deposition, HOWARD BRIAN PRESENT, was by me

duly swom to testify to the truth, the whole truth and
- nothing but the truth, in the within-cntitled cause;
: that said deposition was taken at the time and place
herein named; and that the deposition is a true record
- of the witness's testimony as repotted by me, a duly
_,1 certified shorthand reporter and a disinterested
" person, and was thereafter transcribed into typewriting
by computer.

I further certify that [ am not interested in
the outcome of the said action, nor connected with nor
related to any of the parties in said action, nor to
their respective counsel.
IN WITNESS WHEREOF, I have hercunto set my

hand this 24th day of February, 2016.
" Reading and Signing was:

___requested ___ waived _X_ not requested

JAMES A. SCALLY,, RMR, CRR, CSR,
NOTARY PUBLIC; COMMISSION EXPIRES APRIL 8, 2022
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Howard Present <hpresent@f-squaredinvestments.com>
Tuesday, August 26, 2008 11:36 AM

David Morton <david.morton@mortorifin.com>
RE: NewFound Research

image004.png

Thanks. Call when reviewed and | will swing by and put ink to paper.

Howard Present

F-Squared Investments, inc.
Thought Leadership. Cost Leadership, ™

70 Walnut Stmet, Welleslay, MA 02481

_9*734-237-300&‘{**78-1-239-8005'-0'-‘61%6‘ O-5570-

www.f-squaredinvestments.com; www.activeindexsofutions.com

", From: David Morton [mallto:david.morton@mortonfin.com]
-, Sent: Tuesday, August 26, 2008 11:15 AM

.. . Tot. hpresent@f-squaredinvestments.com

" . Subject: RE: NewFound Research

. 2003... simitar model.. tom, my guy Is reviewin again..should have by 4

Learn moare ahout our firm by visiting our website at wiww.anartonfin.com

‘MORTON FINANCIAL

asking questions, finding solutions
David J. Morton-
Direcior, quan Financial

62 Walnut St. 3rd Floor Wellesley, MA 02481
Te): 781-263-1688 » - Toll Free: 800-782-4451 « Fax 781-431-1883
Woellesley o . VineyardHaven Sherborn

Sovurities exolusively through Raymand James Fi "Smua:, Inc. Mentber FINRASIPC
R nd James £i | Sarvices does not siccept arders andlor insfructisns #egarding your acesunt by e-mill, volce mall, fax or any alternafe
mcthod, Transastional details do not superscde normel trade copfirmations or stalements. E-mail sent through the Intomet is got securs or n:onf damnl.

. t‘Rnymond Josmes Financia) Scevices rescrves the right to moniter all e-mail. Any information provided in this e-moil ias been prepared from

by mmb!ﬁmorwfmim eraymoud-Jmmimnewlﬁvxvk&t‘aud*wotmupkkvmnmm3%mnmhumwm dator try-for

" making sn i ision. Any information provided iz for informational purpotes only and does nol ceastitute a recommendation. Raymond Jomes

Finuncial Scmce: and ils employees way own optil nights or ts to purchasc any of the sceuritivs mcal-onu! in esmail. This e-mail u‘mwmlcd enly

. for the person or entity to whioh it is add. d-and may in confidentia} andior privileged mslcnal Any seview, ission, di or other

" use of, or taking of eny esticn in celiznog vpon, thu information by persons or enfilics other-than the intendsd recipisnt is prohibited. If you received this
message in eryor, please the sendér i dintcly and delete the miterisl from your computer.

From: Howard Present [mailto:hpresent@f-squaredinvestments.com]
Sent: Tuesday, August 26, 2008 10:22 AM

" To: David Morton

- Subject; NewFound Research

lay,

Confidential Treatment Requested By F-Squared F3962
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Great update meeting with Corey this am. Just what | needed.

His new approach is thoughtful, and creates a lot more resolution, but need to confirm back-tested versus live
periods. The ariginal data/approach was based off of rolling 40-week periods. Therefore two quick questions:
1. How long has live money been managed against a version of this sector rotation model?
2. Woas the original model similar to the rolling 40 week version, or something else?

HP

" Howard Present

. F-Squared Investments, Inc.
Thought Leadership. Cost Leadership.™

170 Walnut Street, Wellesfey, MA 02481

‘hpresent@f-squarodinves

oo [} 8- ] 84 237 3008 - F1—781-239-8005;-0:--6 47-610-5570

www.f-squaredinvesfiments.com; www.activelndexsolulions.com

Confidential Treatment Requested By F-Squared F3963
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

SECURITIES AND EXCHANGE COMMISSION,
Plaintiff,
V. Case No. 17-cv-11633-DJC
NAVELLIER & ASSOCIATES, INC. and

LOUIS NAVELLIER,
Defendants.

PLAINTIFF’S REPLY TO DEFENDANTS’ OPPOSITION
TO PLAINTIFF’S MOTION FOR PARTIAL SUMMARY JUDGMENT

The Commission should get summary judgment on the “live trading” allegations in Counts |
and II and on Defendants’ selective enforcement affirmative defense. On Counts I and II, Defendants
cannot dispute their printed marketing statements; their lack of factual support for those statements;
or the admissions, testimony, and documents that all establish that they knew they had no basis for
those statements when they made them and (at least) seriously doubted were true. On selective
enforcement, Defendants have not submitted evidence sufficient to raise even a question of fact about
similarly situated parties, a lack of rational basis for treating them differently from other advisers, a
reason to ignore the twenty other advisers who were charged, or any proof of malice by the
Commission. Instead, Defendants try to confuse the facts on the Commission’s claims with a time-
honored gambit—introducing extraneous evidence and arguments not relevant to the Commission’s
motion for summary judgment.

Summary judgment is “the put up or shut up moment in litigation” and to get to a jury, the
non-moving party must “come forward with some evidence showing a genuine dispute of material

fact by affirmatively point[ing] to specific facts that demonstrate the existence of an authentic
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dispute.” Jakobiec v. Merrill Lynch Life Ins. Co., 711 F.3d 217, 226 (1st Cir. 2013) (internal
quotations omitted); Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986) (once the moving party meets
its burden, the burden shifts to the non-moving party to set forth specific facts showing a genuine,
triable issue). Defendants have not done that.

While the summary judgment standard is “favorable to the non-moving party, [] it does not
give [Defendants] a free pass to trial.” Gomez v. Stop & Shop Supermarket Co., 670 F.3d 395, 396-
97 (1st Cir. 2012). Defendants’ “conclusory allegations, improbable inferences, and unsupported
speculation” (described below and in Commission’s Reply to Defendants’ Responses to Plaintiff’s
Statement of Undisputed Facts) should not be given any weight in determining whether they have
demonstrated a genuine or material factual issue. Jakobiec, 711 F.3d at 223. Defendants strain to
create the appearance of a dispute by introducing facts that are irrelevant to claims in this motion,
cut-and-pasting together deposition answers from different pages of testimony, claiming that Mr.
Navellier lied in every emailed statement he made, and mischaracterizing or ignoring their own
documents. That’s not establishing a genuine dispute of material fact. And it’s not enough to defeat
summary judgment.
I. Defendants Fail to Refute the Evidence Establishing Violations of Sections 206(1) and (2).

A. Defendants Cannot Dispute They Said What They Said

The Commission has re-printed verbatim Defendants’ claims in the Vireo marketing materials
of a live traded, not backtested, strategy back to 2001. [Statement of Undisputed Facts (“Facts”) 143;
P. Exs. 25-33.] In response, Defendants try to confuse the issue by focusing on the AlphaSector
index (performance of a hypothetical basket of securities over time) instead of the investment strategy
that Defendants said was traded with live assets back to 2001 and not backtested (actual money
traded in real time, and not tested with an after-the-fact computer simulation). The Commission does

not seek summary judgment on Defendants’ statements about the index. And those index-related

2
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statements do not change the substance of what Defendants said about the strategy being traded with
live assets. On those live-trading statements, Defendants cannot genuinely dispute what they said.

Defendants also sow confusion by pointing to other Vireo marketing materials that did not
make the live trading claims. But Defendants’ use of some marketing materials that did not make
these misrepresentations does not cure Defendants’ creation and use of marketing materials that did.
And it doesn’t create a dispute of fact about those misrepresentations either.

Finally, Defendants argue that there can be no violation of Advisers Act §206, because their
misrepresentations were contained in “brochures” that were not advertisements. Even accepting
Defendants’ false premise, there is no legal basis to limit Section 206 claims only to advertisements.
To the contrary, Section 206(1) covers the use of “any device, scheme, or artifice” and Section 206(2)
covers the use of any “transaction, practice, or course of business.” Whether a document is an
“advertisement” is only relevant to the Commission’s Fourth Claim (violation of Advisers Act Rule
206(4)-1(a)(5)), which is not a part of Commission’s motion. Defendants can violate Section 206
with their “brochures” (and their website, their oral sales pitches, and their other marketing material),
whether they are “advertisements” or not.'

B. Admissions and Other Undisputed Evidence Show Defendants Intended To, or Were
Extremely Reckless in, Making Unsubstantiated Statements

Plaintiff and Defendants agree there is a high bar to finding scienter on summary judgment.
But here Defendants have admitted that they did not know whether certain marketing statements they
made were true or false. And undisputed evidence shows that, when they made those statements,

they knew they lacked a factual basis for them. So Defendants intentionally made statements they

! Rule 206(4)-1(b) defines “advertisement” (for the purposes of that rule). An “advertisement shall include any ... written
communication addressed to more than one person ... which offers ... investment advisory service with regard to
securities.” It is not clear why Defendants’ think their “brochures” fall outside this definition. The brochures are
distributed to more than one person (Defendants discuss how they distributed these brochures to brokers and advisers)
and they offered investment advisory services (clients signing up to have NAI invest their money according to the
AlphaSector strategies.). But, as mentioned, the “advertisement” definition does not factor into Advisers Act Section 206.

3
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> Navellier & Associates Inc. (B-03078) - Confidential Settlement Communication Pursuant to FRE 408
>
> Peter and loe,
>
> As promised in our call this morning, please see below fpr further information concerning how the staff arrived at its
revised settiernent demand of $1.7 million to resolve the above-referenced matter. The staff could recommend
negligence based charges against Navellier (the entity) only including the following violations of the investment Advisers
~ Actand rules thereunder: Section 206(2); Section 204(a) and Rule 204-2(a)(16) (Books and Records rule); Rule 206(4)-

" 1(a)(5) (Advertising rule); and Rule 206{4)-7 (Compliance rule).
>
> With respect to the individual components of our recommended settlement demand, it includes approximately
$1,085,285 in disgorgement, $130,436 in pre-judgment interest and a $500,000 civil penaity for a total of $1,715,721.
The components of disgorgement include $414,160 in investment management fees ($360,935 disgorgement plus
$53,225 prejudgment interest) and $801,561 ($724,350 disgorgement plus $77,211 in prejudgment interest) for the sale
of Virea.
>
S The revised settlement demand takes into account significant discounts relative to time period and product type. As
discussed in the call, the investment management fees are comprised of a percentage of those fees Navellier received
for Vireo A!phaéector products during a significantly reduced time period from August 10, 2011 (the beginning date of
the agreed tolling period) until September 14, 2012 (the date upon which Mr. Kuyper's all employees email went out to
Navellier staff demanding no further use of "unapproved" F-Squared marketing materials).
>
> The staff adjusted the investment management fees down by 34% based on Attorney Kornhauser's January 4, 2017
correspondence that Navellier prepared Vireo AlphaDEX marketing materials never contained any F-Squared historical
performance for the 2001-07 time period. (Mr. Karnhauser supplied numbers indicating that that approximately 34% of
revenues were derived from AlphaDEX products.) The staff further reduced the investment management fees by
crediting Navellier's argument that the 2001-2008 track record was less important over time, especially as Navellier had
developed a longer GIPS track record for its Vireo strategy. Conseguently, investment management fees were
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discounted for the time period August 10, 2011 to December 31, 2011 at a 50% rate, while those fees from January 1,
2012 to September 14, 2012 received a 75% rate reduction.

>

> For the sale of Vireo, the staff also applied significant discounts. The original $14 Million sale price was reduced by the
tax paid on the sale {$3,025,000). The subtotal of $10,975,000 was then reduced further by 34% to $7,243,500 (based
on Wir. Kornhauser's representations discussed above) to account for removal of the AlphaDEX products from the
calculation. The staff then reduced the remainder by 96% to $724,350 to account for Navellier's position that the
importance of the historical track record diminished even further by August 2013.

>

> Please note that the above terms reflect the staff's proposed recommendation for a settlement in this matter. All staff
recommendations are subject to approval by both the Division of Enforcement and the Commission. No settlement is
final unless and until it is approved by the Commission. Please let us know by Friday, Aprii 28 if Navellier wishes to
praceed on the above terms.

>

> Thank you,

>

> Bill

>

>

>

> Willlam J. Danahue

> Senlor Counsel

> Enforcement Division

> U.S. Securities & Exchange Commission

> Boston Regional Office

> 33 Arch Street, 24th Figor, Boston, MA 02110

> tel: (617) 573-8915 | email: donahuew@sec.gov<mailto:donahuew@sec.gov>

>

>

>

> Joseph C. Mauro

>

> Assaciate

>

>

>

> Arent Fox LLP | Attorneys at Law

>

> 1717 K Streat, NW

>

> Washington, DC 20006-5344

> 202.857.6321 DIRECT | 202.857.6395 FAX

>

> <maiito:joseph. Mauro@arentfox.com> joseph.mauro@arentfox.com | <http://www.arentfox.com>
www.arentfox.com

>

>

>

> From: donahuew sec.gav [mailto:sec.notification@zixmessagecenter.com}

> Sent: Monday, April 24, 2017 4:05 PM

> To: Mauro, Joseph C. <loseph.Mauro@arentfox.com>

> Subject: SEC smail
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March 28, 2019 90..93
Page 90 Page 92
Z A. Specifically during that time period, do I 1 individually; correct?
2 remember? XNo. 2 A. I'm pretty sure we were all on the same
3 Q. Okay. And was thexe any discugsion about a 3 page on that. That's cextainly my recollection of
4 ben -- lifetime ban against Navellier -- Louie 4 re communications we rad.
5 Nevellier or Navellier & Associates during that 3 Q. Waen you say "we 2ll," you're talking about
6 pericd of time? 6 SEC ana counsel for Navellier?
7 MR. JONES: Do you mean without -- with 7 A. Right. TIa other words, we »z4 Wellsed
8 cownsel for Navellier? a  (verbatim) both Navellier and -- Navellier &
9 ¢. Well, you weren't talkizg to Mr. Navellier, s  Associates and Mr. Navellier. »And the exsuing
0 were you? oL settlement discussions that occurred all the way
et MR. JONES: %ell, I just meant as o _:—.roug':. were, you kaow, only with Navellier &
:2  opposed to intemally. - Associates being resolved and mo case being broug=t
23 Q. VYeah. I'm talking about witZ -3 acainst Mr. Navellier.
-4 representatives of Navellier -- Mr. Navellier and '_ Q. Right. In fect, even after tre proposed
-5 Navellier & Associates. -3 oxder, the negotiations were still wit: resolving
6 A. I'4 love to nave a beer witz that man or -§ tne -- weatever tre temms were. 3ut it wouldn't be
-7 sometzing like tzat at some point in time, but I've |2 bringing any claims against Mr. Navellier; correct?
-6 never ret with zim one-on-one without his counsel o A. I don't taink tat's entirely accurate. So
S preseat, 9. -¢  at a certain point in time, it becomes clear that
20 Q. Right. So -- all right. SO there were 20 20 ~is censure issue was one trat mattered & lot to
2. digcussions during that time period -- April 24 to 21 the firm and that trey weren't willing to settle
22 May 31 -- about a ban of Navellier & hssociates or 22 with a censure being part of it -- that was
23 Mr. Mavellier; correct? 23 commmnicated to us -- aud that they were going to
24 A. I would -- I don't recall that -- that ever |24 put together an offer to present to the Camission
“Page 971 Page 93
©  coming up during that time period, no. 1 -- that they would 2ave present to the Cormission,
2 Q. Okay. And during that time period, you 2 wnich they're allowed to do under tte rules, that
2 yere -- the SEC was negotiating for a settlement 7 would not include a censure and that our
4 Witz bot: Mr. Navellier and Navellier & Associates. 4  comunication back to tre firm at tzat point in time
5§ Isn't that correct? 5 was that we would take in the offer when ve got it,
6 A. During tne time period of April 24th to 6 decide vwnat to do but twat if it didn't Zave a
7 May 31st? 7 ceasure that we anticipsted toat we would be making
B Q. Rignt. 8 & recommendation to the Cormission for a liticated
9 A. Tze topic of discussion during that period § action taat would include bot: Navellier and
- dealt wit: a settlement that tre staff could -9 Mr. Navellier, the two parties that were wellsed
-+ recommend to the Commission wit: only Navellier & c1 prior in the year.
z Associates. z Q. 3ut if Navellier & Associates accepted
23 Q. Right. Meaning no claims or charges being ©3  cewswre, there wouldn't be any charges against
<4  brought against Mr. Navellier personally. Isn't z Mr. Navelliexr personslly; correct?
15 that right? i3 A. That was tee wnole idea all along that --
ot A. He wasa't even part of the discussion at - in the settlement discussions that were serious
<7 that point in time in terms of, you kaow, the staff (Z during this period of time of April and May of 2017
*§ bringing a case against him. -8  trat if the parties could reach & resolution as to '
. I think the parties were on the sare page : Navellier & Associates, the case would end. There
20 that if we could reac: a necotiated resolution 20 would be no further investigation.
2. dealing with tie retter that was similar to Virtus 21 Q. Right.
2z from our xespects, we‘d be done wit™ this case. 22 A. There wouldn't be any furtter charges
22 o. Well, so “done with: the case® meaning trere |23  against Mr. Navellier.
2¢  wouldn't be any claims broucht against Mr. Navellier j24 Q. So tne carrot was -- or, I mean, the stick
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March 28, 2019 94..97
Page 94 Page
- yas that if Navellier & Associates didn't accept the | % is approximstely 11:49 a.m. Thig is t:e beginning -
2 censure, then you would pursue litigation against 2 of Media Unit 2 of the video-recorded deposition,
1 Mr. Navellier -- 3 and we are back on the recors. Counsel, you may
4 MR. JONES: Objection as to -- 4 proceed.
] g, -- correct? 5 Q. Okay. So going back to Exzibit 2. If
6 MR. JONES: -- “carrot" and agrick® as 5 you'd take a look at tzat, that e-mail czain. I'm
7 terms that don't really mean anything. 7 looking at the second pace. There's an e-mail from
8 A. So you put it a little differently -- § William Donazue to Josep: Mauro -- ané you're copied
] MR. KORMHAUSER: Troey do to me. s on it -- dated April 28, 2017.
-0 A. -- than I do. The way tmat I thiank about -0 So Mr. Donahue is saying to Mr. Mauro,
<- it ang the way that I believe it was cormicated to |23 counsel for defendaats, “Thank you for t~e reply.
-2 cowsel was that there would pe litigation. And -3 e look forward to zearing from you next week. I
-3 yhen there's litigation, we bring an action against |3  see that the e-mail comtains only an Areat Fox
c4 the parties that we s-ould be bringing an action -4 document control number, not one from prior
©5 against. And we draft a complaint according to :5  productions.” That's a reference to tre Kuyper
-6 that. So if we coulda't reach & settled resolution, |16  Septenber e-mail; is tzat right?
“7  there woulé be litigatiocn. 27 A. September 202, was ic?
) And wnen you're litigating against an .8 Q. Yezh. Septerber “4tn.
-¢  jnvestrent advisory fim like tais, if & person i3 A, 20227
20 could be charged as part of it, e or she typically |20 Q. Yesh, the e-mail saying -- directing
2 is. 1 Navellier erployees not to hand out any aon-
22 Q. Well, ot-er tzan Navellier & Associates and |22 Navellier marketing meterial.
21 T-Sguared, no other individuals -- and all the other [23 A. Yes, it is.
24 people that were investigated and tzat the SEC 24 Q. Okay. So -- then he says -- Mr. Donazue
age Page 97
- gettled with, 1o individuals were charged. Isn't 1 says "We vanted to discuss further® -- well, strike |
2 that rigat? 2 that.
3 A. Two parties took us to litigation in all of 3 Then on May 5tn of 2027 -- that starts on
4 this. One was Navellier & Associates and 4 tne first page of Bxhibit 2, goes to t:e secand page
5 Mr. Navellier -- so I guess there's ttvee parties, 3 -- this is Mr. Unger writing to Mr. Donz-ue, and
6 but t=at's one that I consider one party -- ang the & you're copied.
7  other one was Howaxd Present. 7 M. Unger says "We txink t=ac tze gtaff's
§ Q. Richt. 8 approac: of recormending negligence charges against
9 A. Everybody else settled. g ne entities is something that our clients could
20 Q. Richt. Okay. And -- all rigst. Let's g0 20 live witx:."
== back to Exuibit 3 for a minute. o1 So tnat's what you were talking about
v MR. JONES: Sam, I -- -2 earlier where these negotiations between -- starting
22 MR. KORNHAUSER: You want to take a ©3  in Bpril 24ck wexe trying to resolve tre case wit:
“4  break? -4 only clains against Navellier & Associates; correct?,
i3 THE WITNESS: I don't care. tratever Z3 4. wWould have included tnat -- priox dates as
26 you want to do. :6 well, but ves.
27 MR. JONES: It‘s 21 -- 27 Q. Okay. So it reads "We thizk t=at the
' MR. KORMHAUSER: way don't we take a -8 staff's approach of recommending negligence craxges
:9  five-minute, ten-minute -- -3 against the eatity is gomething toat our clieats
20 VIDEOGRAPHER: The time on the ronitor 20 could live with, as is a penalty in the range you
2. is approximately 171:41. We're going off trze video 21 proposed. Disgorgement, however, for the reasons
22  record. 22 articulated in our Wells submission is
22 (A break was taken} 22 unacceptable.”
24 VIDEOGRAPHER: Tre time on the ronitor 24 So t~is first page of Exzibit 2, that's
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-—Driginal Message-——

From: Unger, Peter [mailto:Petsr.Pnger@azemtox.com]

SQent: Tuesday, May 30, 2017 11:32 M 3
T D et Tor snthony § . Carter, Hunter T, Maurc, Josepn C.
Cec: Baker, Rebert; Jones, Mare, Kelly, Anthony 3. .

Subject: Re: Naveliier

. <2 o ~an gat (he penalty down o
ch discussion, I thirk that we can make this work if we can ge the penaity 7770
v (%mqe . o~ nric . ’___’,__,.——-«-——"""““"'— s s
After much discussion, & LES 2708 T
3300 k. Regards.
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Thank you for your ematl. We can recommend that the Commission institute settled cease-and-
desist and administrative proceedings pursuent 10 Sections 203(e} and 203(x) of the Advisers Act
and order that.

1) Navellier willfully violated and ghall cease and desist from committing ov causing any
violations and any future volations of Sections 204(a), 206(2). and 206(4) of the Advisers Act
and Rules 204-2(aX16): 206(4)-1(2)(5), and 206(4)-7 thereurder,

2) Navellier is censured; and

3) Naveliier shall pay $414,160 disgorgement (8360,935 disgorgement and $53,225
prejudgment interest) and 8 S§Qg!_0_90_penah§_.___

We'll try and get you Grafis of the order and offer later this week.

Separately, e trial team in the Howard Present case (Rachel Hershfang, Frank Humington, al}d
Jennifer Cardello) would like to meet with Peter Nicolas and possioly J hn Recft sometime this
suramer in advancé of the uial siarting on September 11. Mr. Kornhause: represented both of
shem during the jnvestigation when we took their testimony- Should the -rial team reach out1o

you to request 2 meeting($)? T pelieve MI. Nicolas lives in the Boston area and Mr. Ranft lives

n the Philadelphia area.
Regards.
Rill

William J. Donahue

Senior Counsel

Enforcament Division

U.S. Securities & Bxchange Comiaission
Boston Regional Office

3 Arch Strest 24th Floor, Bostod, MA.02110
0S B SYG5/16/2003 2 ~=-rmewiBsee-80Y
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. Case 1:17-cy-11633-DJC DOW iled 01/11/1
To: Sam Komheigs o £ FHY-116.4-DIC DO Dobigs S S PlgPdaparor From Bob Fuler

DRAFT
FOR SETTLEMENT PURPOSES ONLY
3/2/2018 12:43 PM
UNITED STATES OF AMERICA
 Before the
SECURITIES AND EXCHANGE COMMISSION
INVESTMENT ADVISERS ACT OF 1940
Release No.
ADMINISTRATIVE PROCEEDING
File Ne.
ORDER INSTITUTING
in the Matter of A’DMTN‘TSTRAT{VE AND CEASE-AND-
DESIST PROCEEDINGS PURSUANT TO
VAVELLIER & ASSOCIATES, SECTIONS 203(e) AND 203(k) OF THE
INC, ' INVESTMENT ADVISERS ACT OF 1946,
MAKING FINDINGS, AND IMPOSING
Respondent. REMEDIAL SANCTIONS AND A
' CEASE-AND-DESIST ORDER

L

The Securities and Exchange Conmmission (“Cormission”) deems it appropriate and
in the public interest that public administrative and cease-and-desist proceedings be, and
hereby are, instituted pursuani 0 Sections 203(e) and 203(k) of the Investment Advisers Act
of 1940 (“Advisers Act™) against Navellier & Associates, inc. {*Respondent” Or
“Navellier™). -

.

In anticipation of the institution of these proceedings, Respondent has submitted an Offcr
of Scttlement (the “Offer”) which the Commission has determincd o accepi. Solcly for the
purpose of these proceedings and any other proceedmgs brought by vr on behall of the
Commission, or to which the Commission is a party, and without admitting or denying the
findings hercin, except 2s 10 the Commission’s jurisdiction over Respondem and the subject
matter of these proceedings. which arc sdmined, Respondent consents t0 the entry of this Order
instituting Administrative and Ceasc-and-Desist Prococdings Pursuant t0 Sections 203(¢) and
203(k) of the (nvestment Advisers Act of 1940, Making Fidings, and Imposing Remedial
Sanctions and a C casc-and-Dcsist. Order ("“Order™), as sct forth below.
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DRAFT
FOR SETTLEMENT PURPOSES ONLY
3/2/2018 12:43 PM

1L
On the basis of this Order and Respondent’s Offer, the Commission finds? that:
Snmmary

1.  This matter arises from misstatements made by registered investment adviser
Navellier to certain of its advisory clients concerning F-Squared mvestments, Inc.’s (“F-
Squared™) materigily inflated, and hypothetical and back-tested, performance track record for its
AlphaScetor stategy-

2.  AlphaSector wasa sector roation stralegy based on an algorithm that yielded a
signal indicating whether to buy oF scit ninc industry cxchange-traded funds (“ETFs") that
together made up the industries in the S&P 500 jndex. Berween May 2010 and August 2013,
Naveltier offered the AlphaScctor straicgy L0 its clicnts through its wholly owned Virco brand.

3. FromMay 201010 August 2012, in rcliance on F-Squared’s falsc statcments,
Navellier disserainated AlphaSector advertisements falsely stating: (n) assets had been invested
in the AlphaScctor stratcgy from April 2001 10 Septormber 2008: and (b) the track record had
significantly cutperformed the S&P 500 Index from Aprit 2001 to September 2008. In fact, nO
F-Squared or other clicnt asscts had tracked the srrategy from April 2001 through September
2008. In addition, F-Squared miscalculated the historical performance of AtphaScctor from
April 2001 to :September 2008 by incorrectly implementing signals in advance of when such
signals actually could have occurred. Because of this maccurate compilation of historical data
by F-Squared. Navellier advertised the AlphaSector strategy, both through its own Vireo
materials and through use of F-Squared’s materials, by using hypothetical and back-tested
nistorical performance that was inflated substantially over what performance would have been if
F-Squarcd had app ;od the signals accurately. As a vesult, Naveltier violatedrScerions 206(2)
and 206(4) of the Advisers Act and Rule 206{4)-1(a)5} thereunder by publishing. circulating.
and distributing advertisements that contained untrue statements of material fact.

4. Navellicr also failed to adopt and implement wriften compliance policics and
procedures reasonably designed 10 prevent violations of the Advisers Act and the rules
thercander, as requircd by Scction 206(4) of the Advisers Act and Rule 206(4)-7. Specifically,
Navellior failed to adopt and jmplcment policics and procedurcs regarding: (2) tho accwacy of
performance information contained in the advcriscmonts that it dircctly or indirectly pubtished,
circulated, or distributed where the performancc information camc from third-party sources and
(b) the rerention of books and rccords necessary 1o support the basis for performance
information in advertiscinents dircetly or indirectly published, circulated, or distributed DY
Awmeriprise.

: T%mc flindit}gs herein arc made pursuant to-Respondent’s Offer and arc not binding on any other person oF
entity in this or any other procecding.
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5. Navellier likewise failed to make and keep true, accurate and current records of
documents necessary to form the basis for or demonstrate the caleulation of the performance Or
cate of returns that it published, circulated, and distributed, as yequired by Section 204 of the
Advisers Act and Rule 204-2(a)( 16) thereunder.

Respondent

6. navellier & Associates, Inc. (SEC File No. 801-30582) is an investment adviser
registered with the Commission since October 1987 and is headquartered in Reno, Nevada. As
of March 2017, Navellier had regulatory assets under management of more than $1 billion.2

Other Relevant Entity

7. F-Squared Investments, ine. (“F-Squarcd”) {SEC File No. 801-69937) was an
invesiment adviscr that was registered with tho Commission from March 2009 until
January 2016, and was headquartered in wollesley, Massachusctis. In October 2008, F-Squarcd
Jaunched its first AlphaScctor index. F-Squared qub-licensed its approximately 75 AlphaScctor
jndexes to unaffiliated third partics who managed assets pursuant to these indexes. On
Decentber 22. 2014, the Commission instituted 2 seitled fraud action against E-Squared in which
F Squared admitted, among other things, to making the materially false claims that {a) the
signals thai forn ed the basis of the AiphaSector index rerurns had been used to manage client
assets from April 2001 to Septensber 2008;.and (b) the signals resulted in a track record that
significantly outperformed the S&P 500 Index from April 2001 to September 2008. See In the

Maotter of F-Squared Tnvestments, Ine.. Admin. Proceeding No. 3-16325 (Dec. 22,201 4).

Facts

8. In approximatcly Scprember 2009, F-Squarcd iniroduced Navcllicr to its
AlphaSector stratcgics. Navcllicr began considering whether it would enter into a modcl
manager agrecment with F-Squarcd wherehy Navehier would cstablish an investment product
that followed F-Squared’s AlphaSector scctor strategy. F-Squared marketed AlphaScctor 10
Navcilicr as an ETF scctor yotarion stratcgy that was based on an algorithm that yields a “signal”
indicating whether to buy or scll ninc industry ETFs.* T the algosithm produced buy signals for

*Regulatory assets under management include the securities portfotios for which Naveltier provides
coniinuous and regular supervisory or management Services.

* p-Squared created several AlphaSector strategies and sub-licensed approximately 75 AlphaSector
indexes. The AlphaSceior Preminm index that is the subject of this maticr js based on invesuments in
I2.8. equity ETFs. As with all indexes. the performance of the AlphaSector Premium Index is inherently
hepothetical in the sensc that the imdex docs not purport 10 roflect the performance of any particuiar clicnt,
or account. However, the AlphaSector Premium Index was advertised as being based on a siratcyy that
had boen in place since 2001 and therefore the performance of this index was advertised as “*not

3
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three or fewer sector ETTs, the AlphaSeclor strategy provided {or some of all of the assets to be
invested in cash equivalents.

o. F-Squared deseribed the sirategy falscly to Navcllicr by, among other things.
representing that: (a) the AlphaSector strategy had been used to manage client assets from April
2001 to September 2008, oftcn calling it a “Tive™ track record; and (b) the mack record had
significantly outperformed the S&P 500 Index from April 2001 o September 2008. In reality,
no assets tracked the strategy it 2008 and the back-testod srack rocord was substantially
overstated. P-Squared’s AlphaScctor salcs and marketing materials, which it shared with
Navcltice, claimed falsely that clients actually achicved thesc porformance returms for the April
2001 to Scptember 2008 time period. At the ime it condicted its duc diligence of AlphaSector,
Navellicr acknowledged that it could not validatc the purported historical performance of the

AlphaSector rrack record for the years 2001 to 2008.

10. InOctober 2009, Navellicr cntered into 2 modcl manager agreement allowing the
firm to invest client asscts pursuant to the AlphaSector strategics. Navellier's clients included
clients of thivd party investment managers wha gave Navellier limited trading authortily to
implement the AlphaSector strategies. In Match 2011, after participating in 2 discussion with F-
Squared’s Chief Executive Officer and an outside analyst who was reviewing the AlphaSector
stratcgy, onc Navellier cxcoutive suspocted that F-Squared’s AlphaScctor performance rosults
from April 2001 to September 2008 were back-tested, as opposed t0 performance resulting from
the “live” trading of actusl sssets. Navellier took insuificient steps t0 derermine whether F-
Squared’s buy oF sell signals were generated ot used in any trading decisions during the April
2001 through September 2008 period. Asa result, Naveltier kaew or should have known that it
did not have a rcasonablc basis to beticve that AlphaScctor's advertising claims were accurate
prior t0 recommending the AlphaScctor strategy 10 clicifs.

Navellier’s Advertisements Contained Migstatements

11.  From May 2010 through August 2011, Navellicr, through its Virco brand,
advortised the strategy by incorporating portions of F-Squarcd's advertiscments, including
claims conccrning the live nature of the track record and the significant outperformance claim,
into its own advertiscments. Navellier then disseminated these advertiscmonts, to its clicnts and
prospective clients without having a reasonable basis to conclude that F-Squared’s exceptional
performance claims between 2001 and 2008 were the result of live trading. For example, from
May 2010 through August 2011, Navellier, int advertising its OWn agdvisory gervices,
disseminated AlphaSector performance advertisements for its own separately managed account
strategies that failed to disclose the AlphaSector wack record for the period April 200! to
September 2008 was hypothetical and tack-tested. In-fact, these Navellier advertisements
included descriptions that the historical performance of AlphaSector was “not back-tested.”
Navellier's AlphaSector advertisements for this period also substantially overstated the

——

backtested” when in fact the performance was back-tested.

4
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performance of the back-tested track secord for the strategy during this period based on the false
information provided by F -Squared. Navellier advised clients to invest in the AlphaSector
stratcgics based on their historical performance.

12.  Navellier's Vireo advertising disclosures changed over time. By September 2011,
Navellier removed references to the historical performance being “not back~tested™ from its
disclosurcs. Navellicr's Virco advertiscments now identificd the historical rcturns as
“hypothetical” and noted “hypothctical back-tested performance has many inheront Timitations.”
By June 2012, Navellicr had removed from its Virco advertising all refercnccs to the historical
performance for the 2001-2008 time period.

13.  Although Navellicr's disclosurcs for its own Virco advertiscments changed over
time, until September 2012, Navellier sales staff continued to use F-Squared produced marketing
matctials when presenting to clieats and prospective clients. Many of thesc F-Squared matcrials
falscly claimed that the AlphaSccror strategy was “not backtested,” and included the overstated
historical performance. On September 14,2012, Navellier's President issued & directive to all
Navellicr cimployees to stop using F-Squarcd marketing materials. :

14, In Scpt'cmbcr of 2013, Navellier sold its Virco business linc to F-Squarcd. Prior
io the sale, Navcllier did not disclosc 10 its Virco AlphaScctor clicnts that its prior marketing
matcrials contained the false track record and inflated perfonmance.

15.  Navellier was required to adopt and implement written policies and procedures
reasonably designed to prevemt violations of the Advisers Act and its rules. As an adviser that
often relicd on subadviser or other third-party-produced performance and marketing materials,
both i hiring or retaining subadviscrs and m marketing a subadviser {0 its own clients or’
prospective clients, Navollier should have adopted and implcmented poticics and procedures
reasonably designed to address the accuracy of such marerials. However, Navellier had no
wrirtten policies and procedures for evaluating and monjtoring the accuracy of advertisements or
performance information where the information came from third-party 50Urces, such as F-
Squared, and was then directly or indirectly published, circulated, or distribured by Navellier
other persons. Navellier also failed 10 adopt and imploment reasonably designed written policics
and proccdurcs regarding the retention of books and records necessary to support the basis for
performance information in advertisements dircetly ot indirectly circulated or distributcd by
Navcllicr.

16.  Navellicr was required to make and keep true, accurate and current records or
documents neeessary 1o form the basis for or demonstrate the calcutation of the performance or
 rate of return that it published, circulated or distributed to ton or more persons. I marketing ity
own advisory services. Navellier published, circulated and diswibuicd the 2001to 2008 historical

]
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performance of the AlphaSector strategy in client presentations and marketing materials and
other communications {0 DUMErous clients, investors, and potential investors. However,

Navollicr nover made or kept records or documents sufficient to form the basis for or
demonstrate the calculation of the histarical performancc or rate of retum of the AlphaScctor

strategy.

Violations

17.  As a result of the conduct described above, Respondent willfully? violated Scerion
206(2) of the Advisers Act, which prohibits any investment agviscr om cngaging in any
transaction, practice, or course of business, which operates as a fraud or dcceit upon any client or
prospective cliont. A violation of Scction 206(2) may reston a finding of simple negligevee.
SiC v. Steodmen, 967 F.2d 636, 643 n.5 {D.C. Cir. 1992) (citing SEC v Capiral Galns Research
Bureau, Ine., 375 U.S. 180, 195 ( 1963)). Proof of scienter is not required to cstablish 2 violation
of Scetion 206(2) of the Advisers Act. ld.

(8.  As aresult of the conduct deseribed above, Respondent wilifully violated Scction
206(4) of the Adviscrs Act and Rulc 206(4)-1 (a)(5) thereunder, which makes it a fraudulent,
deceptive, or manipulative act, practice, OF COUTse of business within the meaning of Scction
206(4) of the Advisers Act to, among other things, directly or indirectly publish, circulate, OT
distribute an advertisement which contains auny untrue statement of material fact, ot which is
otherwise falsc or mislcading. A violation of Soction 206(4) and the rulcs thereunder docs not
require scienter. Sreadman, 967 F.2d at 647. '

19.  As a result of the conduct described above. Respondent willfully violated Section
206(4} of the Adviscrs Act and Rule 206(4)-7 thercundor by failing to adopt and implement
written policics and procedures reasonably designed to prevent violations of the Advisers Act
and its rules.

20.  As a result of the conduct doseribed above, Respondent willfully violated Scction
204(a) of the Advisers Act and Rule 204-2(a){16) thercunder. Scction 204(2) of the Advisers
Act requircs investment adviscrs 0 make and keep certain records as the Coramission, by tule,
may prescribe as necessary or appropriatc in the public interest or for the protection of investors.
Rule 204-2(a) 16) under the Adviscrs Act requires mvestment advisers registered or required to
be registered to make and keep true, accurate and current various books and records relating to
their investment advisory business, including all accounts, books. internal working papers, and
any other records or documents that are pecessary o form the basis for or demonstrate the

s A willful violation of the secusities laws means merely **that the person charged with the duty knows
et he s domg T Wamover v. SEC, 205 F.3d 408, 414 (D.C. Cir. 2000) (quoring Hughes v. SEC, 114
£.2d 960, 977 (D.C. Cir. 1949)). There is no requircment that the acior “alse Be aware thar he is violating
?32 %f) the Rules or Acts.” /d. (yuoting Gearhart & Ouis, Inc. v, SEC. 348 F.24 T98, €03 (D.C. Cir.

3)).
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calculation of the performance or rate of return of any or all managed accounts or sectwities
recommendations in any notice, circular, advertisement, newspaper axticle, investment letter,
bulletin or other communication that the investment adviser circulates or distributes, directly or
indirectly, to 10 o MOIC PCrsOns.

V.

In viow of the forcgoing, the Commisston deems it appropriate and in the public intcrest
to impose the sanctions agreed 1o in Respondent’s Offer.

Accordingly, pursuant 10 Sections 203(c) and 203(k) of the Advisers Act, it is hereby
ORDERED that:

A, Navellier shall cease and desist from committing or causing any violations and
any futurce violations of Scctions 204(a), 206(2), and 206(4) of the Adviscrs Act and Rules 204-
2a)(16), 206(4}- L(a)(5), and 206(4)-7 thercunder.

B. Navellicr is censurcd.

C. Navehicr shail, within ten (10) days of the ey of this Order, pay disgorgement
of $360,935, prejudgment interest of $53,225, and a civil moncy penalty in the amount of
$300,000 to the Sccuritics and Exchange Commission for transfer to the generat fund ofthe
United States Treasury, subject to Exchange Act Section 21F(g)3). If timely payment is not
made, additional intcrest shall accruc pursuant to SEC Rule of Practice 600 and 31 US.C. §3N7.
Payment must be made in one of the following ways:

(1)  Respondent may transmit payment electronically to the Commission, which will
provide detailed ACH mnsfcrchdwirc instructions upon request;

{2)  Respondent may make direct payment from a bank account via Pay.gov through
the SEC wcbsite at http:llwww.scc.goviaboutioﬁiccs:‘ofhx.htm; or

(3)  Respondent may pay by cestified check, bank cashier’s check. or United States
‘postal money order, made payablc to the Securities and Exchange Commission
and hand-delivered or mailed to:

Enterprise Services Center
Accounts Receivable Branch

HQ Bidg., Room 181, AMZ-341
6500 Sourh MacArthur Boulcvard
Oktahoma City. OK 73169

Payments by cheek or moncy order must be accompanicd by a cover letter identifying Navehlicr
as the Respondent in these proceedings, and thc fiic number of these proceedings; a copy of the

7
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cover letrer and check or money order must be sent to Robert B. Baker. Assistant Director, Asset
Management Unit, Securities and Exchange Comumpission, 33 Arch Street, 244 Kloor, Boston,
MA 02110-1424.

D. Amounts ordered to be paid as civil money penalties pursuant 0 this Order shall
be treated as penaltics paid to the government for all purposcs, inchuding all tax purposes. To
preserve the deterrent cfiect of the civil penalty, Respondent agrees that in any Related Investor
Action, it shall not argue that it is entitled to, nor shail it benefit by, offset or reduction of any
award of compensarory damages hy the amount of any part of Respondent’s payment of a civil
penalry in this action (“Penalty Offscr”™). If the court in any Rclated lnvestor Action grants such
a Penalty Offset, Respondent agrecs that it shall, within 30 days aftcr entry of a final order
granting the Penalty Offset, notify ihe Commission’s counsel in this action and pay the amount
of the Penaliy Offset to the Securities and Exchange Commission. Such a payment shall not be
decmed an additional civil penalty and shall not be decmed to change the amount of the ¢ivil
penalty imposed in this proceeding, For purposes of this paragraph, & “Reclated Investor Action™
means a private damages action brought against Respondent by or on pehalf of onc or more
investors bascd on substantially the same facts as afleged in the Order instituted by the

Commission in this proceeding.

By the Commission.

Brem 1. Ficlds
Sccretary
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..., From: F-Squared Signals <F-SquaredSignals@f2inv.com>

... Sent: Friday, September 27, 2013 9:02 PM

. To: 'Arjen Kuyper' <arjenk@navellier.com>; 'Scott H' <scotth@navellier.com>
G Deb Deskavich <DDeskavich@f2inv.com>; Rick Tomney

<RTomney@f2inv.com>; Phil Murray <pmurray@f2inv.com>; Valerie
Villegas-Hoag <vvillegas-hoag@f2inv.com>; F-Squared Signals <F-

. SquaredSignals@f2inv.com>; Kyle Parker <kparker@f2inv.com>

. Subject: F-Squared Investment Updates - September 27, 2013

. Attach: AlphaSector Allocator Premium Index 09272013.xls; AlphaSector
e AlphaDex Allocator Premium Index 09272013 xls; AlphaSector INFInity
Premium Index 09272013.xls

- AlphaSector Premium : No Changes

- .- AlphaSector International Premium : No Changes

AlphaSector Global Premium : No Changes
‘AlphaSector Allocator Premium : MBB ON, SHV Decrease

"~ AlphaSector INFInity Premium : MBB ON, SHV Decrease

- _AlphaSector Allocator XFl Premium : No Changes

AlphaSector AlphaDEX Premium : No Changes_

L AIphaSector AlphaDEX International Premium : No Changes

- AlphaSector AlphaDEX Global Premium : No Changes
~AlphaSector AlphaDEX Allocator XFI Premium : No Changes
~:AlphaSector AlphaDEX Allocator Premium : MBB ON, SHV Decrease

Please let us know if you have any questions.

The above information is to be held STRICTLY CONFIDENTIAL. It is ONLY to be used to execute
transactions in approved AlphaSector Portfolios. The above information is NOT to be made available to
the marketplace without prior written approval from F-Squared Investments.

Phil Murray

pmurray@f2inv.com
. (857) 404-0853

| Kyle Parker

kparker@f2inv.com
. {857) 404-0015

F-Squared Investments

80 William Street, Suite 400
Wellesley, MA 02481

" P: (857) 404-0840

F: (857) 404-0920

-
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F-SQUARED INSTITUTIONAL
ADVISORS, LLC
Model Manager Agreement

THIS MODEL MANAGER AGREEMENT (“Agreement™) is made and entered into as of this
day of , 2012, by and between Navellier Associates, Inc. (*Adviser”) and F-Squared
Institutional Advisors, LLC (“Model Manager”™).

WHEREAS, Adviser or its agent is an investment adviser registered with either (i) the Securities and
Exchange Commission (“SEC™) pursuant to the Investment Advisers Act of 1940, as amended (“Advisers Act”)
and the rules and regulations there under or (i) the appropriate state securities department in which its principal place of
business is located, and has filed the appropriate notices in all states where such filings are required.

WHEREAS, Adviser or its agent is in the business of providing investment advisory and/or asset
allocation services pursuant to a program (“Program™) available to individuals and entities that establish a brokerage
account to participate in the Program (each a “Program Account”, and collectively, “Program Accounts™) with
Adviser or its agents.

WHEREAS, individuals and/or various types of corporate or other legal entities (each 2 “Client,” and
collectively, “Clients™) retain Adviser or its agents to render investment management services to them through the
Program with respect to assets held in Program Accounts.

WHEREAS, the Model Manager is registered with the SEC as an investment adviser under the Advisers Act
and has filed the appropriate notices in all states where such filings are required.

WHEREAS, the Model Manager provides investment advice and analysis with respect to the creation and
maintenance of one or more model portfolios (each a “Madel Portfolio™).

WHEREAS, Adviser or its agent desires to retain the Model Manager to create and supervise one or more
Model Portfolios developed by the Model Manager for the Program, and the Model Manager desires to furnish such
services in the manner and on the terms and conditions set forth in this Agreement.

WHEREAS, Adviser or its agent desires to use certain intellectual property rights of Model Manager or its
affiliates related to the Indexes as set forth on Exhibit A attached hereto in connection with the creating and
marketing of certain investment products, and Model Manager desires to grant Adviser or its agents a limited license
to use such intellectual property rights in the manner and on the terms and conditions set forth in this Agreement.

NOW THEREFORE, in consideration of the mutual promises and agreements contained herein, Adviser
or its agents and the Model Manager agree as follows:

L MODEL ALLOCATION SERVICES.

(a) Modgl Portfolio Investment Obiective, The Model Manager will develop one or more Model
Portfolios pursuant to investment objectives as set forth on Exhibit A attached hereto and incorporated into

this Agreement. Additional Model Portfolios may be added to this Agreement by addendum to

as may be agreed to by the parties hereto. Such investment objectives for each of the Model Portfolios will
correspond to the Model Manager’s investment strategies and investment styles. Model Manager agrees to
maintain its Model Portfolios in accordance with the procedures to be provided to the Model Manager by
Adviser or its agents, as well as in the manner described herein. Accordingly, emong other things, the
Model Manager will select securities and percentage allocations in accordance with its designated
investment strategy as described further below and in Exhihit A hereto.

(b) Creation of Model Portfolio, The Model Manager will develop each Model Portfolio, pursuant

to the investment objective for such Model Portfolio and consisting of securities included in the Adviser's
or
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its agents' Program (the *Tradable Securities”). Model Manager will determine the appropriate universe of
Tradable Securities. - The Model Manager will deliver to Adviser or its agents the Model Portfolio
containing such securities as the Model Manager determines for inclusion in the Mode! Portfolio, as well as
investment instructions relating to the Model Portfolio. The Model Manager will select securities for its
Model Portfolio in accordance with procedures adopted by the Model Manager for avoiding conflicts of
interest. The Model Manager acknowledges that Adviser or its agents may add, remove and/or place
limitations on the securities considered to be Tradable Securities without prior notice to the Model Manager
and that such changes may affect each Model Portfolio.

«© Rehalancing of Madel Portfolios, The Model Manager will rebalance and elter the composition
of securities in each of its Model Portfolios, as necessary, and in accordance with the Model Portfolios’
investment objective but subject to the restrictions imposed by clauses (a) and (b), above. The Model
Manager will provide notice to Adviser or its agents of such rebalancing or alteration to the Model
Portfolio.

@) Lise of Model Portfolios, Adviser or its agents may use each of the Model Portfolios pursuant to
this Agreement exclusively as part of the Adviser's or its agents' Program.

© Proxy Vofing, Adviser or its agents will vote all proxies for securities held in the Program,
except on behalf of Clients who have retained the right to vote proxies themselves. Model Manager has no
voting power with respect to any security held in the Program or otherwise held by any Client of Adviser or
its agents.

® Exchanse Act Compliance. The Model Manager has no voting or dispositive power with respect
to any security or other asset included in the Program or managed in accordance with the Model
Portfolios, and no obligation or responsibility to take any action with respect to any security or other asset
included in the Program or managed in accordance with the Model Portfolios. Model Manager agrees to
cooperate with Adviser or its agents in effecting the coordination of such necessary and appropriate Form
13F, Schedule 13D and/or Schedule 13G reports and filings as required under the Securities Exchange
Act of 1934, as amended (“Exchange Act”) with respect to securities held in Program Accounts
purchased based on the Model Portfolios. Adviser acknowledges and agrees that it or its agents shall be
responsible for filing all reports required under the Exchange Act.

® y i Pursuant to Rule 3a-4 under the Investment Company Act of 1940, as
amended (the *1940 Act"), personnel of the Model Manager shall be reasonably available for consultation to
Clients whose Program Accounts incorporate the Model Manager’s Model Portfolios.

2. ACCOUNT TRANSACTIONS.

In connection with purchases or sales of securities for any Program Account, neither the Model Manager,
nor any of its partners, members, managers, directors, officers, employees or affiliates will act as a principal or as
agent. Adviser or its agents will arrange order placement for the purchase and sale of Model Portfolio securities for
the Program Accounts through the Adviser or its agents’ system, and other broker-dealers when necessary, with
the agreement and approval of Adviser or its agents. The Model Manager will have no responsibility for executing
transactions, selecting broker- dealers or achieving best execution with respect to any Program Accounts or any
securities managed in accordance with the Model Portfolios.

3. GRANT OF LICENSE

{ During the term of this Agreement and subject to the terms
and conditions set forth herein, Model Manager grants to Adviser or its agents a nonexclusive, non-
transferable, revocable license to use the AlphaSector Index Performance (as defined below) in connection
with the offer, sale, distribution, marketing and promotion of any fund or investment product managed by
Adviser or its agents whose investment objective is to track the price and yield performance of the
AlphaSector Index. The term “AlphaSector Index” means one or more of the AlphaSector Rotation
Indexes owned or sponsored by Active Index Solutions, LLC, and as specified in Exhibit A. The term
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“AlphaSector Index Performance” means the performance of the AlphaSector Index as reported by
NASDAQ OMX or other recognized index calculation agent as specified by Active Index Solutions, LLC.

. During the term of this Agreement and subject to the terms and conditions set forth

herein, Model Manager grants to Adviser or its agents a nonexclusive, non-transferable, revocable license
to use the name and mark “AlphaSector” and refer to the AlphaSector Index in connection with the offer,

sale, distribution, marketing and promotion of, and as part of the name of, any fund or investment product
managed by Adviser or its agents whose investment objective is to track the price and yield performance of
the AlphaSector Index.

Intelicciual Property Rights. As between the parties, Model Manager and its affiliates reserve
all right, title and interest in and to the AlphaSector Index Performance and the name and mark
“AlphaSector” (collectively with the AlphaSector Index Performance, the “Intellectual Property™), and all
intellectual property rights associated therewith, The Intsllectual Property is licensed, not sold, to Adviser
or its agents. This Section 3 sets forth the entirety of Adviser or its agents® right to use the Intellectual
Property. All rights in and to the Intellectual Property not expressly granted to Adviser or its agents herein
are reserved to Model Manager and its affiliates. Adviser or its agents will protect the goodwill and
reputation of the Model Manager in connection with its marketing, promotion, and distribution of the
Program and any other investment products whose investment objective is to track the price and yield
performance of the AlphaSector Index.

Marks and Copvright Notices. All materials, including advertising, sales promotion, or
demonstration materials which refer to the Intellectual Property shall expressly state that Active Index
Solutions, LLC is the owner of such Intellectual Property in language consistent with and substantially
similer to the following example:

“Active Index Solutions, LLC is the source and owner of the trademarks, service marks and
copyrights related to the AlphaSector Index. AlphaSector is a trademark of Active Index
Solutions, LLC.”

Adviser or its agents agrees to use the service mark symbol (“*™") or other appropriate symbol as Model
Manager may designate by written notice from time to time, in superscript whenever “AlphaSector” is first
mentioned in the above-referenced materials or in any other manner. Adviser or its agents shall also
indicate that Active Index Solutions, LLC is the owner of the copyrights related to the AlphaSector index
and is the source of the AlphaSector Index Performance.

Adviser or its agents shall submit to Model Manager for
its review and approval any materials, including advertising, sales promotion, or demonstration materials,
which refer to the Intellectual Property. Model Manager’s approval shall not be unreasonably withheld or
delayed. Model Manager shall notify Adviser or its agents within five (5) business days of its approval or
disapproval of such materials.

ing Materials i i . Adviser or its agents agrecs that, in the event
it presents information related to the Intellectual Property in any marketing materials, it will present such
information in a manner that is in compliance with the Advisers Act and regulations there under, and any
other applicable law and regulation, including presenting information in a manner that does not contain
untrue statements of material fact or that is otherwise false or misleading, No such marketing materials shall
state that Clients have a contractual, fiduciary, or investment advisory relationship with Model Manager.

4. BOOKS AND RECORDS.

The Model Manager agrees that all records that it maintains relating to each of the Model Portfolios, except
for all records that are proprietary to the Model Manager not required under Rule 204-2 of the Advisers Act, are the
property of Adviser or its agents and further agrees to surrender promptly to Adviser or its agents any of such records
upon Adviser or its agents® request. The foregoing notwithstanding, the Model Manager may, at its own expense,
make and retain a copy of such records, subject to the confidentiality provisions of Section 16 herein. The
Model Manager further agrees to preserve the records required by Rule 204-2 under the Advisers Act on behalf of
Adbviser or its agents for the period of time specified in that rule.

3
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S. DUE DILIGENCE'MATERIALS.

(a) Eorm ADYV, Adviser or its agents and Model Manager each acknowledge that it has received a
current copy of the other’s Uniform Application for Investment Adviser Registration on Form ADV Part If
(or Part 2A, when applicable). Adviser or its agents and Model Manager agree to immediately notify
each other of any material amendments to their respective Form ADV Part II (or Part 2A, when
applicable). and/or discl broch Further, both Adviser or its agents and the Mode! Manager agree
to provide the other with amended copies of their respective Form ADV Part 11 (or Part 2A, when
applicable). and/or disclosure brochure upon filing and any supplements or amendments thereto.

(b) Model Manager Profiles, The Model Manager agrees to provide Adviser or its agents with such
information as is necessary for Adviser or its agents to draft a “Model Manager Profile”, as part of Adviser
or its agents’ Wrap Fee Brochure, as required under the Advisers Act, containing at least as much
information as is required substantially by Part I (or Part 2A, when applicable) of Model
Manager’'s Form ADV. The Model Manager does not represent and warrant that any Model Manager
Profile as distributed is true and accurate, except for the information in the Model Manager Profile
supplied to Adviser or its agents by the Model Manager.

6. COMPLIANCE.

(@) Resulatorv Agencies, Adviser or its agents and the Model Manager each agree that they will
immediately notify the other in the event that the SEC, FINRA, and/or any state or other regulatory agency
has: (i) censured them; (ii) placed limitations upon their activities, functions, or operations; (iii) suspended
or revoked their registration or state notice filing as an investment adviser; and/or (iv) has commenced
proceedings or an investigation that may result in any of those actions. The Model Manager further agrees
to notify Adviser or its agents immediately of any material fact known to the Model Manager respecting or
relating to the Model Manager that is not contained in the Model Manager’s Form ADV, or any supplement
or amendment thereto, or of any statement contained therein that becomes untrue in any material respect.

7. COMPENSATION.

For services provided pursuant to this Agreement, Adviser or its agents will pay to Model Manager, as
compensation for Model Manager's services, a fee as defined in Exhibit A. This fee will be based on those assets in
Client’s Program Accounts invested in accordance with each of the Model Manager’s Model Portfolios, based on
the market value of the assets in such Clients’ Program Accounts. Methods of calculating the market value of the
assets are defined in Exhibit A.

Adviser or its agents will be responsible for the calculation and payment of all fees owed to Model
Manager for services provided under this Agreement.

For accounts where the Adviser or its agents receives the Model Portfolio data feeds and updates directly
from the Model Manager, the Advisor agrees to keep accurate books of such account and records as are necessary to
document all amounts due to the Model Manager hereunder and retain such records for a period of thirty-six (36)
months. Model Manager, or its authorized agent, shall have the right, at its own expense and not more often than
once @ year, to examine such books of account and records to verify the payment due hereunder. Such audit right
shall continue for the twelve (12) months following termination of this Agreement.

8. EXPENSES.

Except for expenses specifically assumed or agreed to be paid by the Model Manager pursuant hereto, the
Model Manager will not be liable for any expenses of Adviser or its agents or any Program Account, including,
without limitation: (a) interest and taxes; (b) brokerage commissions and other costs in connection with the purchase

or sale of securities or other investment instruments with respect to the Program Accounts; and (c)
administrator’s fees and expenses. The Model Manager will pay its own expenses incurred in furnishing the services
to be provided by it pursuant to this Agreement.

9. SERVICES NOT EXCLUSIVE.

It is understood that the services of the Model Manager are not exclusive, and nothing in this Agreement
4
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will prevent the Model Manager (or its affiliates) from providing similar services to other clients and/or other
advisers and agents, or from engaging in other activities.

10. INDEPENDENT CONTRACTOR.

The Model Manager will for all purposes herein be deemed to be an independent contractor and will, unless
otherwise expressly provided herein or authorized by Adviser or its agents from time to time, have no authority to

act for or ropresent Adviser or its agents or in any way or otherwisc be doomed its agent or employco.
11. COOPERATION.

Each Party to this Agreement agrees to cooperate with each other Party and with all appropriate
governmental authorities having the requisite jurisdiction (including, but not limited to, the SEC, FINRA, and any
state or other regulatory agency) in connection with any investigation or inquiry relating to this Agreement,
provided, however, that the party cooperating with any such governmental authority shall promptly notify the other
party of any such cooperation, subject to applicable law.

12. REPRESENTATIONS AND WARRANTIES.

«(8) Model Mapager, Model Manager represents, warrants and covenants to Adviser or its agents
that: .

@) It is a duly registered investment adviser under the Advisers Act, and will continue to
be so registered for so long as this Agreement remains in effect;

(ii) All actions necessary for the authorization, execution and delivery of this Agreement
have been taken;

(iii) The Agreement is a valid and binding obligation of the Model Manager enforceable in
accordance with its terms; and

@iv) It has the necessary rights and authority to grant the licenses contained herein.

(b) Adviser or its goents, Adviser or its agents represents, warrants and covenants to the Model
Manager that:

@) It is a duly registered investment adviser with either the SEC or the appropriate state
securities department in which its principal place of business is located and will continue to be so
registered for so long as this Agreement remains in effect;

(ii) All actions necessary for the authorization, execution and delivery of this Agreement
have been taken;

({ii) The Agreement is a valid and binding obligation of Adviser or its agents enforceable in
accordance with its terms;

@iv) It shall operate the Program in accordance with Rule 3a-4 under the 1940 Act; and

(\7) It will maintain all books, records and documentation required under the Advisers Act
and in accordance with Rule 32-4 under the 1940 Act, with respect to the Program and Model
Manager’s services provided pursuant to this Agreement (“Required Records™). The Adviser
or its agents will promptly provide the Model Manager with copies of or access to such Required
Records in connection with a regulatory inquiry of the Model Manager or upon the Model
Manager’s reasonable request. The Adviser or its agents will maintain Required Records on
Model Manager’s behalf for the period necessary under the Advisers Act. This Section 12(b)(v)
shall survive termination of the Agreement.

13. LIABILITY.

MODEL MANAGER MAKES NO WARRANTIES, EXPRESS OR IMPLIED, OTHER THAN THE
5
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EXPRESS WARRANTIES CONTAINED IN SECTION 12. ANY AND ALL OTHER WARRANTIES OF ANY
KIND WHATSOEVER, INCLUDING WITHOUT LIMITATION, THOSE FOR MERCHANTABILITY OR
FITNESS FOR A PARTICULAR PURPOSE, ARE EXPRESSLY DISCLAIMED WITH RESPECT TO THE
INTELLECTUAL PROPERTY. MODEL MANAGER AND ITS AFFILIATES MAKE NO REPRESENTATION
OR WARRANTY AS TO THE ACCURACY, COMPLETENESS, RELIABILITY, OR OTHERWISE OF THE
INTELLECTUAL PROPERTY OR ANY DATA INCLUDED THEREIN. MODEL MANAGER AND ITS

AFFILIATES WILL OBTAIN DATA FROM SOURCES IT BELIEVES TO BE RELIABLE, BUT THE
ACCURACY AND COMPLETENESS OF THE INTELLECTUAL PROPERTY ARE NOT WARRANTED AND

THEY ARE SUPPLIED ON AN “AS IS” AND “AS AVAILABLE” BASIS. Except as provided in Section 14 of
this Agreement, and as may otherwise be required by applicable law, Adviser or its agents agrees that the Model
Manager, any affiliated person of the Model Manager, and each person, if any, who controls the Model Manager
within the meaning of Section 15 of the Securities Act of 1933, as amended (“Securities Act™), will not be lisble for,
or subject to any losses, claims, damages, liabilities or expenses in connection with any act or omission connected
with or arising out of any services rendered undcr this Agreement, except by reason of willful misconduct, bad faith,
or gross negligence in the performance of the Model Manager’s duties, or by reason of reckless disregard of the
Model Manager’s obligations and duties under this Agreement.

14. INDEMNIFICATION.

(a) ° Model Manager, The Model Manager will indemnify and hold harmless Adviser or its agents
and its affiliates, and their trustees, directors, managers, officers, employees, agents, and each person, if
any, who controls Adviser or its agents within the meaning of Section 15 of the Securities Act, against any
and all losses, claims, damages, liabilities or expenses (including reasonable attorneys’ fees and amounts
paid in settlement with the written consent of the Mode} Manager) to which such indemnified parties may
become subject under any statute, regulation, at common faw or otherwise, insofar as such losses, claims,
damages, liabilities or expenses arise out of, or as a result of, the Model Manager’s willful misconduct, bad
faith, breach of fiduciary duty or gross negligence in the performance of its services or obligations under
this Agreement, or the Model Manager’s reckless disregard of its obligations under this Agreement;
provided, however, that in no case is the Model Manager’s indemnity in favor of such indemnified persons
to be deemed to protect such persons against any liability to which any such persons would otherwise be
subject by reason of their willful misconduct, bad faith or gross negligence in the performance of their
duties or by reason of their reckless disregard of its obligations and duties under this Agreement.

(b) Advisér or its agents. Adviser or its agents will indemnify and hold harmless the Model Manager
and its affiliates, and their trustees, directors, managers, officers, employees, agents, and each person, if
any, who controls the Model Manager within the meaning of Section 15 of the Securities Act, against any
and all losses, claims, damages, liabilities or expenses (including reasonable attorneys’ fees and amounts
paid in settlement with the written consent of Adviser or its agents) to which such indemnified parties may
become subject under any statute, regulation, at common law or otherwise, insofar as such losses, claims,
damages, liabilities or expenses arise out of Adviser or its agents’ willful misconduct, bad faith, breach of
fiduciary duty or gross negligence in the performance of its obligations under this Agreement or in its
operation of the Program, or Adviser or its agents’ reckless disregard of its obligations under this
Agreement or its obligations as Program sponsor (including, specifically, that Adviser or its agents
understands that the Model Manager will not have access to Client personal information, customization
options, asset allocations strategy, Model Portfolios, tax status, style selection, rebalancing schedule,
security exclusions, sector exclusions, tax selling preferences and other such customization options) and
hereby agrees to indemnify the Model Manager for all activity on the part of Adviser or its agents related to
this information, as well as for failure to comply with Rule 3a-4 under the 1940 Act, errors made by
Adviser or its agents in the operation of the Model Portfolios, rebalancing of the Model Portfolios,
the transmission of trading instructions to Adviser or its agents’ executing broker, or the accuracy,
timeliness, delivery and storage of documents required for distribution for the Program, including trade
confimns, custodial statements, performance reporting and 1099 tax reporting; provided, however, that
in no case is Adviser or its agents’ indemnity in favor of such indemnified persons to be deemed to
protect such persons against any liability to which any such persons would otherwise be subject by

reason of willful misconduct, bad faith or gross negligence in the performance of their duties
or by reason of their reckless disregard of their obligations and duties under this Agreement.

() Notifications, Each party shall promptly notify the other party of any action commenced against
it for which indecmnity may be sought hereunder, but a party’s failure to so notify the other party shall not
relieve the party from any liability which it may have otherwise than on account of this indemnity

6
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agreement.
18. TERM AND TERMINATION.

This Agreement will take effect as of the date hereof, and will remain in effect for 2 years from such date,
and continue thercafter on an annual basis; provided, however, that this Agreement may be terminated, without
penalty, at any time by either Party upon ninety (90) days written notice, or upon termination of the Program,
provided that the Model Manager has reccived prior written notioo thercof.

Notwithstanding the foregoing, the licenses granted pursuant to Section 3 and the fees applicable thereto
may be terminated by either party upon ninety (90) days prior written notice.

16. CONFIDENTIAL INFORMATION.

@ Adyiser’s Confidential Information, The Model Manager agrees that Adviser’s confidential
information (“Adviser's Confidential Information™) consists of, but is not limited to, the following (but
acknowledges the right of Adviser or its agents to disclose such information): (i) all documents, reports,
records, books, files and other materials relating to the Clients or any Program Accounts, whether provided
by Adviser or its agents or created or maintained by the Model Manager in connection with the
performance of its obligations under this Agreement; (ii) information marked confidential; (iii) a Client’s
non-public personal information; and (iv) information which, by the nature of the circumstances
surrounding the disclosure, ought in good faith be treated as proprietary or confidential. The Model
Manager recognizes that Adviser or its agents’ business interests require a confidential relationship
between Adviser or its agents and the Model Manager and the fullest practical protection and confidential
treatment of Adviser or its agents’ Confidential Information. The Model Manager agrees that Adviser or its
agents” Confidential Information is proprietary to Advisér or its agents, and is owned exclusively by
Adviser or its agents, and that disclosure would be harmful and damaging to Adviser or its agents’
business. Except as otherwise permitted by this Agreement or as required by legal process or by any
governmental or regulatory authority having jurisdiction over it, the Model Manager will not disclose,
disseminate or use any of Adviser's or its agents’ Confidential Information, without Adviser's or its
agents’ prior written consent, until such time as such information may come into the public domain. The
Model Manager will take any and all reasonable actions to limit disclosure of Adviser's or its agents’
Confidential Information to only those employees, officers, consultants and agents of the Model Manager
who need to know such information to perform their administrative duties, in the ordinary course of
business, in relation to this Agreement.

(b) Model Manaser’s Confidential Information, Adviser or its agents agrees that Model Manager’s
Confidential Information (“Model Manager’s Confidential Information, and together with Adviser or its
agents’ Confidential Information, the “Confidential Information™) consists of, but is not limited to, the
following: (i) investment practices and methods, including, without limitation, the Mode!l Portfolio, (ii)
investment research; (iii) the Intellectual Property; (iv) all other documents, reports, records, books, files
and other materials relating w the Model Manager, other than those materials defined as Confidential
Information by Adviser or its agents in Section 16(a) above; and (v) information which, by the nature of
the circumstances surrounding the disclosure, ought in good faith be treated as proprietary or confidential.
Adviser or its agents agrees that Model Manager’s business interests require the fullest practical protection
of Model Manager’s Confidential Information. Adviser or its agents agrees that Model Manager’s
Confidential Information is proprietary to Model Manager and is owned exclusively by Model Manager,
and that disclosure would be harmful and damaging to Model Manager. Except as otherwise permitted by
this Agreement or as required by legal process or by any governmental or regulatory authority having
jurisdiction over it, Adviser or its agents will not disclose, disseminate or use any of the Model Manager’s
Confidential Information for anything other than the Program, without the Model Manager’s prior written
cdnsent, until such time as such information may come into the public domain. Adviser or its egents will
take any and all reasonable actions to limit disclosure of the Model Manager’s Confidential Information to
only those employees, officers, consuitants and agents of Adviser or its agents who need to know such
information to perform their administrative duties, in the ordinary course of business, in relation to this
Agreement.

() Termination and Confidential Information, Upon termination, and upon request at any time

during the term of this Agreement, either party will promptly deliver to the other, any and all Confidential
Information of the other party then in the delivering party’s possession in any form or format, or certify to

7
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the destruction of such Confidential Information. However, the delivering party will be authorized to
maintain such copies of Confidential Information as necessary to fulfill its legal and regulatory
requirements, and for no other purpose.

@ Disclesure of Confidential Information, If either party becomes legally compelled to disclose
any Confidential Information of the other party or is served with any regulatory request, subpoena,
discovery device or other legal process seeking Confidential Information of the other party, the party being
so compelled may provide such Confidential Information provided that it will first provido the other party
with prompt written notice to that effect, so that the other party may seck a protective order conceming
such Confidential Information.

(¢) Iniunctive Relief. The parties acknowledges that monetary damages may not be a sufficient
remedy for unauthorized disclosure or use of Confidential Information and that either party shall be
entitled, without waiving any other rights or remedies, to such injunctive or equitable relief as may be
deemed proper by a court of competent jurisdiction.

17. NOTICES.
Any notice, instruction or other communication required or contemplated by this Agreement will be in
writing. All such communications will be addressed to the recipient at the address set forth below, provided that

either party may, by notice, designate a different address for such party.

To Adviser:

Igavelg.er & Assoc., Inc.
eter R. Knapp

One East Liberty

Reno, NV 59501

To Model Manager:

F-Squared Institutional Advisors, LLC
2221 Washington St., Suite 201
Newton, MA 02462

18. MISCELLANEOUS.

(a) Amendments, Any amendments to this Agreement will be in writing and signed by the parties
hereto.
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(b) Assisnment, Neither party to this Agreement will assign this Agreement without the other party’s
consent, except that an assignment that does not result in a change in control or management of the Model
Manager will be permitted solely upon written notice to the other party. In the event of the sale of
substantially all of the business or assets of either party, the other party may, in its sole discretion, after
reasonable time to conduct a thorough due diligence investigation of the proposed purchaser, consent to the
assignment of this Agresment to such purchaser.

© Gaverning Law, To the extent that state law is not pre-empted by the provisions of any law of
the United States of America, all matters arising under or related to this Agreement shall be governed by,
construed, interpreted and enforced in accordance with the intemal laws of Delaware.

(d) Seversbility. If any provision of this Agreement is held by any court to be invalid, void or
unenforceable, in whole or in part, the other provisions shall remain unaffected and shall continue in full
force and effect, provided that the Agreement, as so modified, continues to express, without material
change, the original intent of the parties and deletion of such provision will not substantially impair the
respective rights and obligations of the parties, and if any provision is inapplicable to any person or
circumstance, it shall nevertheless remain applicable to all other persons and circumstances.

(e) Counterparts, This Agreement may be executed in one or more counterparts, each of which will
be deemed an original.

o Entire Asreement, This is the entire Agreement between the parties with respect to the subject

matter hereof. All prior agreements, negotiations, discussions, notes, and memoranda between the parties
with respect to the subject of this Agreement are hereby deemed to be merged into this Agreement.
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IN WITNESS WHEREOF, each of the parties hercto has caused this Agreement to be signed on its behalf by its
duly authorized officer as of the date first written above.

MODEL MANAGER:

F-SQUARED INSTITUTIONAL ADVISORS, LLC

Signature:

Name:

Title:

ADVISER:

NAVELLIER AND ASSOC., INC.

Signature:

Name:

Title:

10
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AlphaSector Domestic Equity S&P500 ASRX 40bp (Monthly)
60bp (Weekly)
AlphaSector Global Equity MSCI World 40bp (Monthly)
60bp (Weekly)
AlphaSector International Equity MSCI Work ex-US 40bp (Monthly)
60bp (Weekly)
AlphaSector Allocator DJ Moderate Allocation 40bp (Monthly)
60bp (Weekly)
AlphaSector Fixed Income iShares Barclays Aggregate 40bp (Monthly)
60bp (Weekly)
AlphaSector Allocator XFI 60bp(Weekly)
AlphaSector AlphaDEX 60bp(Weekly)
AlphaSector Allocator AlphaDEX 60bp(Weekly)
AlphaSector International AlphaDEX 60bp(Weekly)
AlphaSector Global AlphaDEX 60bp(Weekly)
AlphaDEX Allocator XF1 60bp(Weekly)
I  Obiective:

The investment objectives of the Model Portfolios specified above are to track price and yield performance of the
corresponding AlphaSector Index.

Indexes i 1 under this A )

AlphaSector Domestic Equity Monthly Traded __ X Weekly Traded (Premium)
AlphaSector Global Equity Monthly Traded __ X Weekly Traded (Premium)
AlphaSector Intemational Equity Monthly Traded ___X__Weekly Traded (Premium)
AlphaSector Allocator Monthly Traded X Weekly Traded (Premium)
AlphaSector Fixed Income Monthly Traded Weekly Traded (Premium)
AlphaSector Allocator XFI Monthly Traded __ X Weekly Traded (Premium)
AlphaSector AlphaDEX Monthly Traded _ X Weekly Traded (Premium)
AlphaSector Allocator AlphaDEX Monthly Traded __X__Weekly Traded (Premium)
AlphaSector International AlphaDEX Monthly Traded _ X Weekly Traded (Premium)
AlphaSector Global AlphaDEX Monthly Traded __X__Weekly Traded (Premium)
AlphaSector AlphaDEX Allocator XFl1 Monthly Traded __X__Weekly Traded (Premium)
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Compensation:

For services provided pursuant to this Agreement including licenses granted pursuant to Section 3 of this
Agreement, Adviser will pay to Model Manager, as compensation for Model Manager’s services, the basis point
cost specified above under “Fees” (on an annualized basis) of those assets in Client’s Program Accounts invested
in accordance with each of the Model Manager’s Model Portfolios.

Adviser will pay Model Manager on a quarterly basis (monthly for Common Trust Fund), paid in arrcars, for its
services hereunder, within 15 calendar days of the end of each calendar quarter or within 15 days of invoice
receipt. The fee paid to the Model Manager is paid based on the market value of the total assets invested in
accordance with each Model Portfolio across all accounts utilizing such Model Portfolio during the
immediately preceding calendar quarter, and based on one of the following methedologies (select the one that

applies):

0O The average daily market value of the assets in such Client’s Program Accounts during the
preceding calendar quarter.

The value of the assets in such Client’s Program Accounts during the LAST business day of the
preceding calendar quarter. For Client’s Program Accounts established and Client’s Program
Accounts with contributions during the preceding calendar quarter, the fee will be adjusted pro-
rata based on the initial investment value of the contributions for those assets.

[ The average of the market values of the assets in such Client’s Program Accounts as calculated
on the last business day of each month during the preceding calendar quarter.

C  The value of the assets in such Client’s Program Accounts during the FIRST business day of the
current calendar quarter. For accounts with contributions during the current calendar quarter, the
fee will be applied pro-rata based on the initial investment value of any contributions for those
assets. (This option requires prior approval by F-Squared Investments.)

Reporting Requi -

& Adviser agrees to provide to Model Manager total account balances of all client assets tracking
the above referenced Model Portfolios within 14 calendar days of the end of each calendar
month. Report is to be reviewed and approved by an officer of the Model Manager.
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

SECURITIES AND EXCHANGE Civil Action No. 17-cv-11633
COMMISSION,

Plaintiff,
V.

NAVELLIER & ASSOCIATES, INC., and
LOUIS NAVELLIER,

Defendants.

[PROPOSED]
DEFENDANTS’ AMENDED ANSWER TO COMPLAINT

Defendants Navellier & Associates, Inc. (“NAI”) and Louis Navellier (“Mr. Navellier’)
(collectively, “Defendants’™) hereby answer, and assert affirmative and other defenses and
counterclaims to, the Complaint of the Securities and Exchange Commission (“*SEC™) in the

above-referenced action.

Preliminary Statement

Louis Navellier and Navellier & Associates, Inc. deny the allegation by the SEC that they
or either of them violated the Investment Advisers Act and look forward to defending before a
jury [inanimpartialforam] the SEC’s unfounded claims about NAI’s marketing (Navellier
did not market) of Vireo products. In addition to not violating the Investment Advisers Act

as asserted by the SEC, said Defendants believe and assert that the SEC has violated
1
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to admit or deny the allegations in the sixth sentence concerning the purported falsity of the
Vireo AlphaSector performance track record. The allegations in the sixth sentence concerning
purported prior misrepresentations or fraud are characterizations, arguments, or conclusions
of law to which no response is required. To the extent that they have not been specifically
denied or admitted, [or-otherwise-addressed;] Defendants deny any and all remaining

allegations in paragraph 3.

4. With respect to paragraph 4, Defendants admit that F-Squared’s advertisements
and marketing materials represented that the performance track record of the strategy
underlying AlphaSector was based on live trading since approximately 2001. Defendants lack
knowledge or information sufficient to admit or deny the allegation in the first sentence of
paragraph 4 that the track record of Vireo AlphaSector was inflated and therefore deny all
other allegations in the first sentence. The allegation in the first sentence that the track
record was “substantially” inflated, and the allegations concerning Defendants’ state of mind
in the first and second sentences are characterizations, arguments, or conclusions of law to
which no response is required. To the extent that they have not been specifically denied,
admitted, or otherwise addressed, Defendants deny any and all remaining allegations in

paragraph 4.

5.  With respect to paragraph 5, first sentence, Defendants admit that NAl
distributed marketing materials for Vireo AlphaSector strategies to investment professionals
and a few clients, but lack knowledge or information sufficient to admit or deny the allegation
that statements in those materials were false and therefore deny said allegations. Defendants
further lack knowledge or information sufficient to admit or deny whether a strategy or

performance track record had been characterized as being “real.” As to the second sentence,

5
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Defendants admit that the Vireo AlphaSector index was back-tested. but lack knowledge or
information sufficient to admit or deny whether the strategy said by F-Squared to underlie the
AlphaSector index was also back-tested. The allegations in the second sentence that purport to
describe or define “back-testing™ are characterizations, arguments, or conclusions of law to
which no response is required. Defendants deny the allegations in the third sentence. As to the
fourth sentence, Defendants lack knowledge or information sufficient to admit or deny the

alleged content of F-Squared’s CEO’s admissions. or the alleged misrepresentations by NAI

representatives and therefore deny said allegations. As to the fifth sentence. Defendants

AlphaSeetor's-traekreeord-had-beenfalse] made changes to its Vireo marketing

materials but deny the remaining allegations. To the extent that they have not been
specifically denied, admitted, or otherwise addressed, Defendants deny any and all remaining
allegations in paragraph 5.

6. With respect to paragraph 6, Defendants deny the allegations in the first

sentence. As to the second sentence, Defendants [admit-that Defendants-eame-to-believe-that

unwanted-and-unwarranted-legal serutiny-or-investigations-and] deny the allegations

except admit that NAI sold the residual Vireo line of business to F- Squared for approximately
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Case 1:17-cv-11633-DJC Document 224-3 Filed 08/12/19 Page 5 of 269

1 UNITED STATES DISTRICT COURT
2 FOR THE DISTRICT OF MASSACHUSETTS
3
4 Securities and Exchange )
Commission, )
5 )
Plaintiff, )
6 )
v. )y C.A. 17-CV-11633-DJC
7 )
Navellier & Associates, Inc. )
8 and Louis Navellier, )
)
9 Defendants. )
)
10
11
12
13
14 VIDEO DEPOSITION OF LOUIS G. NAVELLIER
15 Thursday, November 8, 2018
16 Securities and Exchange Commission
17 Boston District Office
18 33 Arch Street - 24th Floor
1% Boston, Massachusetts 02110
20
21
22
23
Reported by:
24 J. Edward Varallo, RMR, CRR
Registered Professional Reporter
25 JOB No. 181108VG
1

GRADILLAS COURT REPORTERS
(310) 859-6677
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1 A. Yes, apparently.

2 Q. And they were marketed under the Vireo

3 name. Correct?

4 A. Yes, sir.

5 Q. And Vireo was part of Navellier &

6 Associates?

7 A. Yes, sir.

8 Q. And Navellier's name appeared on the --

9 Navellier's name appeared on the Vireo materials?
10 A. It might have in the disclosure, but
11 I told them I didn't want my name on this product,
12 these products, and everything was removed.

13 Q. Right. In fact, at a certain time you
14 told them to take your name off the material.
15 Right?
16 A. Yes.
17 Q. Which implies that your name was on it
18 before that time. Right?
19 A. Probably. I don't know, Marc. I
20 actually don't know.
21 Q. All right, we'll see some documents.
22 Hopefully we can clear that up.
23 Mr. Navellier, you testified with the
24 SEC once before in this matter. Correct?
25 A. Yes.
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13
14
15
16
17
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19
20
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24
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A. Yeah, we used to, yeah.
Q. Okay. And this email is you forwarding

along marketing materials for the Vireo products?

A. Correct.
Q. Why were you doing that?
a. Because we wanted to sell it at that

time, dispose of the assets.

Q. So you wanted to sell Vireo to Forward
Management?

A, Correct.

Q. And did you think that Mr. Cusack would

be involved in buying Vireo from you?

A. Yes.
Q. And why did you want to sell it?

A, Because I didn't like Howard Present;

I didn't like what he was doiné to my brand. I
concluded he was an index manager and I'm an active
manager and I don't want to sell index products. It
muddles the message, so I wanted out.

Q. And you say in the third paragraph "If
you like what you see with Vireo, website, and would
like to explore packing our ETF management for
broader wire house distribution in an alliance like
you did for Chris, we would like to meet with you

and explore how we might be able to help each

160
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1 UNITED STATES DISTRICT COURT
2 FOR THE DISTRICT OF MASSACHUSETTS
3
4 Securities and Exchange )
Commission, )
5 )
Plaintiff, )
6 )
V. y C.A. 17-CV-11633-DJC
7 )
Navellier & Associates, Inc. )
8 and Louis Navellier, )
)
9 Defendants. )
)
10
11
12
13
14 VIDEO DEPOSITION OF LOUIS G. NAVELLIER
15 Thursday, November 8, 2018
16 Securities and Exchange Commission
17 Boston District Office
18 33 Arch Street - 24th Floor
19 Boston, Massachusetts 02110
20
21
22
23
Reported by:
24 J. Edward Varallo, RMR, CRR
Registered Professional Reporter
25 JOB No. 181108VG
1
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Q. Well, each one of these invitations says
that you are going to speak about investment topics,

current market outlook, and Vireo. Correct?

A. No, I never sold Vireo.
Q. Sir, I'm asking you about what the

document says.

MR. KORNHAUSER: Objection. The
document -- Objection. The document speaks for
itself. Okay?

MR. JONES: Right.

A. Let me be very clear. I never sold
Vireo —-

Q. Wait, sir. There's no question pending.
Let me ask you the question.

MR. KORNHAUSER: Well, actually there
is, but go ahead.

BY MR. JONES:

Q. So the dates of these documents run from
February 22, 2011, March 16, 2011, September 7,
2011, May S5, 2011, September 8, 2011, September 13,
2011. 1Is that correct?

A. Yes, sir.

0. And on each of those six pages, you're
inviting a group of brokers to meet with you.

Correct?

113
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1 A. Yes, apparently.

2 Q. And they were marketed under the Vireo

3 name. Correct?

4 A. Yes, sir.

5 Q. And Vireo was part of Navellier &

6 Associates?

7 A. Yes, sir.

8 0. And Navellier's name appeared on the --

9 Navellier's name appeared on the Vireo materials?
10 A. It might have in the disclosure, but
11 I told them I didn't want my name on this product,
12 these products, and everything was removed.

13 Q. Right. In fact, at a certain time you
14 told them to take your name off the material.

15 Right?

16 A. Yes.

17 Q. Which implies that your name was on it
18 before that time. Right?

19 A. Probably. I don't know, Marc. I
20 actually don't know.
21 0. All right, we'll see some documents.
22 Hopefully we can clear that up.
23 Mr. Navellier, you testified with the
24 SEC once before in this matter. Correct?
25 A. Yes.
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Case 1:17-cv-11633-DJC Document 224-4 Filed 08/12/19 Page 542 of 583

1 UNITED STATES DISTRICT COURT
2 FOR THE DISTRICT OF MASSACHUSETTS
3
4 Securities and Exchange

Commission,
5

Plaintiff,

6

V. C.A. 17-Cv-11633-DJC

Navellier & Associates, Inc.
8 and Louis Navellier,

9 Defendants.
10
11
12
13
14 VIDEO DEPOSITION OF LOUIS G. NAVELLIER
15 Thursday, November 8, 2018
16 Securities and Exchange Commission
17 Boston District Office
18 33 Arch Street - 24th Floor
19 Boston, Massachusetts 02110
20
21
22
23

Reported by:

24 J. BEdward Varallo, RMR, CRR
Registered Professional Reporter
25 JOB No. 181108VG
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if we can get comfortable with F2 numbers, and/or
improve disclosures." Correct?

a. Yes.

Q. So that's also what he's telling you in
relation to your made-up email about trade confirms?

A. Yes, sir.

Q. And you respond to that, correct, in the

middle of the page later that day?

A. Yes.

Q. And you say "We just have to cover our
ass somehow." Correct?

A. Yes, sir.

Q. What did you mean by "cover our ass
somehow"?

A. That's just.again me being political.

Q. What did you mean by the sentence?

MR. KORNHAUSER: Objection, asked and
answered.
MR. JONES: No, it wasn't answered.
BY MR. KORNHAUSER:
Q. What did you mean by the sentence?
MR. KORNHAUSER: Yes, he did. He said
it was just him being political.
A. Marc, this is very simple. Everything

I said was made up about criticizing F2 and Howard

148
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Present. I hated the man, I despised the man; I
didn't want to sell an index product; I was jealous
that he was stealing accounts from me. Obviously,
the accounts were lower margin; they weren't
profitable. I didn't want to be affiliated with
this guy. I just made up crap to get rid of him. I
was a political operative. Okay? Internally, in my
own firm, I was a jerk. Okay? And I was doing my
best to be a jerk and intimidate the crap out of
everybody.

You're not going to get an email from me
criticizing Howard where I didn't make up crap.
Okay? Now, look, I say "made up." I made up the
SEC, I made up the California Department of
Corporations. It was just me going off to
intimidate people.

Q. So the SEC part is the part of your

email that says "The SEC is going to love this,

though." Correct? Is that what you're referring
to?

A. Yes, that's what it says, yes.

Q. And you turned out to be right about

that. Correct?
MR. KORNHAUSER: Objection.

A. Well, I guess so, heh heh.

149
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1 UNITED STATES DISTRICT COURT
2 FOR THE DISTRICT OF MASSACHUSETTS
3
4 Securities and Exchange

Commission,
5

Plaintiff,

6

v. C.A. 17-CVv-11633-DJC

Navellier & Associates, Inc.
8 and Louis Navellier,

9 Defendants.
10
11
12
13
14 VIDEO DEPOSITION OF LOUIS G. NAVELLIER
15 Thursday, November 8, 2018
16 Securities and Exchange Commission
17 Boston District Office
18 33 Arch Street - 24th Floor
19 Boston, Massachusetts 02110
20
21
22
23

Reported by:

24 J. Edward Varallo, RMR, CRR
Registered Professional Reporter
25 JOB No. 181108VG
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0. And that's a fair and accurate
representation of how you looked at the time?
a, This is my mortuary picture, sir. This

is way too much make-up, yeah.

Q. But it is you?

A. It's what I'll look like in the box,
yeah, yeah.

Q. Okay. Well, I hope that doesn't happen

to you soon, sir. I hope we don't get to test that
anytime soon.

And this lists you as the CEO/CIO of
Navellier. Correct?

A. Yes, sir.

Q. And this is an invitation to meet with
you. Correct?

A. Yes.

Q. And each one of these invites
essentially a different group of people to meet with
you. Correct?

A. These are brokerage meetings, sir, these
are not clients meetings.

Q. These are brokerage meetings? You would
meet with brokers?

A. Mm—hmm.

Q. And I take it, what's the purpose of you

111
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1 MR. KORNHAUSER: Are we done with this
2 exhibit?
3 MR. JONES: We are done with this

4 exhibit.
5 MR. KORNHAUSER: Okay. And that was 7?2
6 MR. JONES: Correct.

7 BY MR. JONES:

8 Q. At those broker meetings, did the

9 brokers ever ask about Vireo?

10 A. Yeah, John would explain it.

11 Q. You never answered any questions about

12 Vireo from a broker?

13 A, No.

14 Q. Never‘éver?

15 A. Well --

16 MR. KORNHAUSER: Objection, overbroad.
17 A. Let me be very clear. Of course I've

18 got to answer questions about it, but it wasn't my
19 portfolio, wasn't under my supervision, so we would
20 refer the questions back to Peter Knapp. And we had
21 a lot of problems with answering questions and I

22 became increasingly frustrated, and that's my

23 comment. And I eventually learned to despise Howard
24 Present.

25 Q. What were the problems that you had with
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A. Because Virtus and AlphaDEX were handing
out the F2 Morningstar --
MR. KORNHAUSER: He said AlphaDEX. Did
you mean AlphaDEX or somebody else?
THE WITNESS: It was both.
MR. KORNHAUSER: All right.
BY MR. JONES:
Q. And so you closed Navellier client

accounts based on that?

A. Yes, sir.

Q. And what notice did you give to those
clients?

A, I said that's noncompliant material, you

can't sell on that basis, we have to close the
accounts.
Q. That sounds like something you would say

to the broker. Is that right?

A. That's what I said to the broker, yes.
Q. What did you say to your clients?
A. We didn't. We weren't allowed to talk

to our clients without broker permiésion.

Q. What did you send to your clients?

A. The brokers closed the accounts. There
was nothing sent to the clients that I know of.

Q. So you shut down Navellier client
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1 A. Mm-hmm, mm-hmm.

2 Q. in what way was Vireo a good idea?

3 A. Well, the brokers were —-- Brokers were

4 gravitating to ETFs, and so I wasn't anti-ETF, but

5 we picked the wrong manager. And the fraud, I have

6 no proof of any fraud.

7 Q. What was the manager that you picked?

8 MR. KORNHAUSER: You weren't finished.

9 Finish your answer.
10 MR. JONES: I'm sorry. I didn't mean to
11 cut you off if you have more.

|~ o

12 A. I have no proof. It was a good idea to

13 sell managed ETF products because that's what the

14 financial advisers wanted, that's where all the

15 wholesaling is, all the support is nowadays, and

16 between BlackRock and First Trust they have kind of
17 taken over the brokerage community. So it was a

18 good idea to have managed portfolios, but in my

19 opinion we picked the wrong manager. —
B The fraud, I have no evidence of fraud.
21 That was just me belittling him. I have no evidence
22 of fraud then or now.

— 0. When you say picked the wrong manager,

24 who's the manager you're referring to?

25 A. F2.
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Q. And you were managing the Vireo products
with F2?
A. Yes.

MR. KORNHAUSER: You? Objection, vague.

A, Navellier & Associates was in charge of
Vireo. —
Q. And so although you wrote "Continues to

smell like fraud," you made that up?

A. Yeah. I have no evidence of fraud then

oY now. .
Q. You thought it smelled great? —
A. No, it didn't smell gocd. I was being a

condescending jerk. Okay? Howard was basically a
disrupter. He basically was stealing business from
our growth accounts. We didn't like him. I wanted

to do everything possible to undermine him, belittle

him. I loved embarrassing him, and my favorite
thing was closing accounts in the field to piss him
off. I did that all the time.

MR. KORNHAUSER: How about answering his
question? Okay? Why don't you try that for a
change.

MR. JONES: I was fine with it.

BY MR. JONES:

Q. Can you tell me what accounts you closed
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Q. How did you know whether they had

received non-Navellier material?

A. Because they would ask me questions.
Q. They would ask you questiocns about whati/,f
A. About the product, and I said how did '

you learn about it? And I found noncompliant

material in the field, and I guess the accumulation

was in Scottsdale. I closed four and a half million

accounts in one day.

Q. When you say four and a half million ~
accounts --

A. Dollars; four and a half million in
accounts. —

Q. Ch, in accounts?

A. In one day.

Q. And just to make sure we're on the same

question, you mean 4-1/2 million dolliars of

accounts?
A. Yes.
0. Not the number of accounts?
A. Yes.
Q. And that was in Scottsdale?
A. Scottsdale at the Wells Fargo office.
Q. A Wells Fargo office in Scottsdale?
A, Mm~-hmm.
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A, No.

Q. Mr. Navellier, are you aware of any
notice sent to Navellier advisory clients between
2009 and the sale of the Vireo line of business in
2013 that put advisory clients or, rather, that told
advisory clients that a Vireo AlphaSector product
was back-tested?

MR. KORNHAUSER: Objection, overbroad,
compound.

A. So help me out again. This is a
Navellier-approved compliance piece?

Q. Yeah. I'm asking if -- Well, whether or
not it's Navellier-approved, are you aware of zany
notice sent out by Navellier or its employees to
Navellier advisory clients that would put those
clients on notice or inform them that a Vireo
AlphaSector product had been back-tested?

MR. KORNHAUSER: Objection, vague as to
back-tested; speculation with regard to clients on
notice.

A. I would hope the clients wouldn't get
the broker-only material that we've discussed
earlier, so I don't know of anything that went out.

But I just don't know at this time.

]

~—_

Q. Earlier you talked about being in

384
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Scottsdale, Arizona, and terminating client

accounts.
A. Yes, sir. -]
Q. Can you tell me any other instances in

which you terminated client accounts?
A. Oh, yeah, I was having fights with First

Trust zll the time.

Q. And can you put any specifics on
accounts that you terminated? —
A. Well, most of the time First Trust was

just stealing money from me, so I would go in and do
a large cap growth presentation --

MR. KORNEAUSER: Listen to his question,
Louie.

BY MR. CONES:

Q. I just want to know about you closing
accounts.

A. No, there were other accounts that were
closed.

0. Can you give me any specifics about

accounts that were closed other than the ones you

mentioned in Scottsdale, Arizona? <
A. We had a big run-in in Pontiac, Pontiac,

Missouri, had a big fight with the First Trust

wholesaler. I had a fight with the First Trust
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wholesaler in south Florida.

Q. And you closed accounts as a result of
both of those run-ins?

A. I discouraged accounts. I don't know if
I closed but I definitely, we had a big fight. We
had big fights.

Q. And by discouraged accounts, you
essentially said we don't want to take new accounts?

A. I basically said don't use First Trust
for the sales, use us for the sales.

Q. So you encouraged them to use Navellier

instead of Pirst Trust?

A. Correct.
Q. You didn't close any accounts in those
run-ins?
A. I don't -~ I don't remember. We had a
lot of fights. ]
0. Any other closing of accounts that you

can remember?
A. I'm sure there were, because I was
trying to torment Howard. The more I closed, the

more I tormented Howard.

0. Okay, I'm just asking if you remember
any other examples of -- ~
A, Not offhand. Scottsdale was the big
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1 one. (
R
Q. Is there any record that would show that
3 you had closed those accounts for that reason?
4 A, That'd be hard tec trace.
5 Q. Would there be any client notification
6 to those clients that their accounts had been
7 closed?
8 A. No. The adviser would be closing them,
9 yeah.
10 Q. Well, you were the adviser.
11 A, No, but I wasn't the -- Their financial
12 adviser would have closed the accounts, not me.
13 Q. The people that you were in the dual
14 contract with?
15 A. Yeah. We'd have to check the Wells
16 Fargo email.
17 0. You said we'd have to check the Wells
i8 Fargo email?
19 A. Mm~-hmm.
20 Q. That was a "yes"?
21 A. Yes.
22 0. So you're suggesting that somewhere in
23 the Wells Fargo email there might be evidence of you
24 closing accounts?
25 A. Yes, sir.
387
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COURT REPORTER'S CERTIFICATE

I, J. Edward Varallo, RMR, CRR,
Registered Professional Reporter and Notary Public
in the Commonwealth of Massachusetts (my commission
expires 12/09/2022), hereby certify that the.
deposition of Louis G. Navellier taken on November
8, 2018, in the above-captioned matter, was recorded
by me stenographically and transcribed; that before
being sworn by me, the deponent provided
satisfactory identification as required by Executive
Order 455 (03-13).

I certify that the deposition transcript
produced by me is true and accurate to the best of
my ability.

At the time of the deposition, review of
the transcript was requested. Any changes made by
the deponent and timely provided to the reporter are
appended hereto.

I certify further that I am not counsel,
attorney, or relative of any party, and have no
interest, financial or otherwise, in the outcome of

this suit.

DATED: 11/12/2018 J. Edward Varallo
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DISCLAIMER

This email message is intended only for the personal use of the
reclplent(s) named above. This message may be privileged and
confidential. If you are not an intended recipient, you may

not review, copy or distribute this message. If you have
received this communication in error, please notify us
immediately by email and delete the original message.

Navelller & Associates Inc.'s outgoing and incoming emails are
electronically archived and may be subject to review and/or
disclosure to someone other than the intended recipient.
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firs-Arjen Kuyper
i -Sent: Friday, September 14, 2012 2:22 PM
“To: ALL Employees
~Gci:Eetis Navellier
: qy;gct::{Use of unapproved marketing materials

To:All Marketing/Sales Personnel
R .'l_\"p'b'roved Vireo Marketing Materials

: EAll;-it has come to our attention that un-approved marketing materials may have been or is currently being used by
i "‘.Nq_véllier Sales personnel to promote the Vireo Investment Strategies.

o “To'be crystal clear about this issue:

... Anyone found to be utilizing marketing materials that have not been approved by the Navellier Compliance

- pepartment will be subject to immediate termination. This includes F2 presentations, Morningstar Sheets for the F2
ndekes, F2 Fact Sheets, F2 Power Points or any older marketing materials. This also includes any references to

éb's,it_;_e:s that have not been approved for use by the Navellier Compliance Department.

.gi"yjs'imply: any hard copy, soft copy or websites or any representations used or made without the Navellier iogo and
-+ \without Navellier Compliance Department approval is unauthorized marketing materials and cannot be used. The use
.. “of any of the aforementioned will result in immediate termination. :

i ifyou have any questions about the use of any marketing materials and/or whether it is approved for use, please

* contact me directly regarding any marketing materials you are using or presenting in any of your marketing efforts.
‘ I?lefa’S,e;end copies of any materials that you are using if you have any doubts about the use of these materials.

~ sincerély,

* " Arjen Kuyper
President

Caboulard Investing

NAVELLIER

Navellier & Associates
1 East Liberty Street
Suite. 504
. Reno, NV 89501
."8A0 365 8471 x 421 toli-free
.- 775 785 9421, 775 562 8214 fax
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Marketing Account NiCustodian Management Style Fee Type StartDate  Start Amount Current Amo Current Amout Broker Firs Broker Last Broker Cor Broker State

Navelller ‘N3X-0010Ci Pershing ADX FIXCO 10/24/2011 $182,378  8/31/2013 $230,772 Gerald Lencke  Compass F IN
Navellier 'N3X-0010 Pershing AWX FIXCO 3/1/2012 $173,083  8/31/2013 6182,640 Gerald Llencke  CompassFIN
Navellfer 'N3X-0010!Pershing ADX FIXCO 10/28/2011 $244,164  8/31/2013 $381,473 Gerald Lencke  Compass F IN
Navelller ‘N3X-0011(Pershing AWX FIXCO 3/21/2012 $204,259 8/31/2013  $218,124 Gerald Lencke  CompassFIN
Navelller °‘N3X-0011:Pershing ADX FIXCO 11/17/2011 $87,008 8/31/2013 $120,980 Gerald Lencke  Compass F IN
Navelller °‘N3X-0011:Pershing AWX FIXCO 2/28/2013 $138,727  8/31/2013 $141,737 Gerald Lencke  Compass F IN
Naveliler ‘N3X-0011¢Pershing ADX FIXCO 2/7/2012 $188,391  8/31/2013 $205,512 Gerald Lencke  Compass F IN
Navellier °N3X-0011'Pershing AWX FIXCO 11/21/2011 $325,083  8/31/2013 $372,165 Gerald Lencke Compass F IN
Navelller ‘N3X-0011iPershing AWX FIXCO 2/10/2012 $175,564  8/31/2013 $192,561 Gerald Lencke  CompassF IN
Navelller ‘N3X-0012:Pershing ADX FIXCO 10/26/2011 $212,198  8/31/2013 $269,177 Gerald Lencke  Compass F IN
Navellier ‘N3X-0012:Pershing AWX FIXCO 3/26/2012 $161,622  8/31/2013 $348,521 Gerald Lencke Compass F IN
Naveliller ‘N3X-0012¢Pershing ADX FIXCO 12/21/2031 $110,682 8/31/2013 $132,023 Gerald Lencke  Compass F IN
Navelller ‘N3X-0012!Pershing AWX FIXCO 3/27/2012 $126,226 8/31/2013 $134,136 Gerald Lencke Compass F IN
Navellier 'N3X-0012!Pershing ADX FIXCO 2/22/2012 $727,811  8/31/2013 $856,768 Gerald Lencke  Compass F IN
Navellier 'N3X-0013tPershing AWX FIXCO 2/24/2012 $145,562  4/30/2013 $156,918 Gerald Lencke  Compass F IN
Navelller 'N3X-0013:Pershing AWX FIXCO 3/27/2012 $165,638  8/31/2013 $226,090 Gerald Lencke  Compass FIN
Navellier ‘N3X-0013:Pershing AWX FIXCo 11/14/2011 $157,918  8/31/2013 $179,771 Gerald Lencke  Compass FIN
Navelller 'N3X-0013:Pershing AWX FIXCO 2/28/2012 $112,239  8/31/2013 $119,620 Gerald Llencke  Compass FIN
Navellier 'N3X-0013tPershing AWX FIXCO 6/6/2012 $198,557 8/31/2013  $211,628 Gerald lencke  CompassFIN
Navelller ‘N3X-0013:Pershing ADX FIXCO 11/1/2011 $105,222  8/31/2013 $132,397 Gerald lencke  Compass FIN
Navellier 'N3X-00131Pershing ADX FIXCO 2/10/2012 $106,231  8/31/2013 $124,227 Gerald Llencke  CompassF IN
Navellier 'N3X-C014tPershing AWX FIXCO 2/22/2012 $153,583  8/31/2013 $121,591 Gerald Lencke  Compass F IN
Navellier ‘N3X-0014¢Pershing ADX FIXCO 11/14/2011 $150,750  8/31/2013 $187,856 Gerald Lencke  CompassFIN
Navellier ‘N3X-0014{Pershing ADX FIXCO 11/26/2012 $114,632 8/31/2013 $139,978 Bruce Patterson Compass F IN
Navellier 'N3X-0015:Pershing ADX FIXCO 11/23/2011 $255,443  8/31/2013 $329,196 Gerald Llencke  Compass FIN
Navellier ‘N3X-0015.Pershing AWX FIXCO 4/29/2013 $321,970 8/31/2013 $337,754 Bruce Patterson Compass F IN
Navellier 'N3X-0015Pershing ADX FIXCO 11/7/2011 $134,304 8/31/2013  $169,178 Gerald lencke CompassFIN
Navellier 'N3X-0015(Pershing ADX FIXCO 11/2/2011 $174,036  8/31/2013 $221,280 Gerald lencke  Compass F IN
Navellier 'N3X-0016:Pershing ADX FIXCO 10/26/2011 $108,148  8/31/2013 $136,859 Gerald Lencke  Compass F IN
Navellier 'N3X-0016!Pershing AWX FIXCO 5/11/2012 $238,486  7/31/2013 6265993 Gerald lencke  CompassFIN
Navellier 'N3X-0016!Pershing ADX FIXCO 10/26/2011  $1,000,018 8/31/2013 $7,243,507 Gerald Lencke  Compass FIN
Navellier 'N3X-0016¢Pershing ADX FIXCO 10/25/2011 $100,000 8/31/2013 $228,890 Gerald Llencke  Compass FiN
Navellier 'N3X-0017{Pershing ADX FIXCO 11/16/2011 $100,000 8/31/2013 $125,341 Gerald Lencke  CompassFIN
Navellier 'N3X-0017.Pershing ADX FIXCO 11/29/2011 $91,754  8/31/2013 $106,284 Gerald Lencke Compass F IN
Navellter °'N3X-0017.Pershing ADX FIXCO 11/25/2011 $109,727  8/31/2013 $142,987 Gerald Lencke  CompassFiN
Navellier °'N3X-0017:Pershing ADX FIXCO 12/5/2011 $100,000 8/31/2013 $121,562 Gerald Lencke Compass F IN
Navelller ‘N3X-0017!Pershing ADX FIXCO 12/13/2011 $230,265 8/31/2013 $288,282 Gerald Lencke Compass F IN
Navellier °‘N3X-0017.Pershing ADX FIXCO 12/15/2011 $100,000 8/31/2013 $129,858 Bruce Patterson Compass F IN
Navellier °N3X-0017!Pershing ADX FIXCO 12/29/2011 $47,594 8/31/2013 $169,263 Gerald Lencke  CompassFIN
Navellier °‘N3X-0017¢Pershing ADX FIXCO 12/13/2011 $40,576  B/31/2013 $50,171 Gerald Lencke  CompassF IN
Navellier ‘N3X-0018(Pershing ADX FIXCO 2/2/2012 $125,000 8/31/2013 $147,971 Gerald lencke  CompassFIN
Navellier ‘N3X-0018: Pershing AWX FIXCO 8/12/2013 $211,777  8/31/2013 $205,800 Bruce Patterson Compass F IN
Navelller °N3X-0018: Pershing ADX FIXCO 1/3/2012 $103,240 8/31/2013 $140,782 Gerald Llencke  CompassF IN
Navelller °*N3X-0018:Pershing ADX FIXCO 2/1/2012 646,323  8/31/2013 $53,617 Gerald Lencke = Compass F IN
Naveltier °‘N3X-0018tPershing ADX FIXCO 3/14/2012 $262,876  8/31/2013 $288,459 Gerald Lencke Compass F IN
Navellier °N3X-0018’Pershing ADX FIXCO 3/22/2012 $56,619  8/31/2013 $71,873 Gerald Lencke  Compass FIN
Navellier 'N3X-0018!Pershing AWX FIXCO 2/28/2012 $73,687 8/31/2013 $214,605 Gerald Lencke  Compass F IN
Navellier 'N3X-0018!Pershing ADX FIXCO 2/9/2012 $30,048 8/31/2013 646,635 Gerald Llencke  Compass FIN
Navellier 'N3X-0019:Pershing AWX FIXCO 3/1/2012 $108,484  8/31/2013 $101,482 Gerald Lencke CompassFiIN
Navellier 'N3X-0019:Pershing ADX FIXCO 2/28/2012 $200,000 8/31/2013 $234,351 Gerald Lencke Compass F IN
Navellier 'N3X-0019:Pershing ADX FIXCO 5/2/2012 $47,858  8/31/2013 $61,745 Gerald Llencke  CompassFIN
Navellter ‘'N3X-0019¢Pershing AWX FIXCO 3/22/2012 $57,827  8/31/2013 $61,261 Gerald Llencke  CompassFIN
Navellier 'N3X-0019!Pershing AWX FIXCO 3/20/2012 $91,759  8/31/2013 $97,833 Bruce Patterson Compass F IN
Navellier 'N3X-0019'Pershing ADX FIXCO 3/19/2012 658,472  8/31/2013 666,778 Gerald Lencke  CompassFIN
Navellfer 'N3X-0019iPershing AWX FIXCO 4/3/2012 $94,023  8/31/2013 699,574 Gerald Lencke  CompassFIN
Navellier 'N3X-0019!Pershing AWX FIXCO 4/3/2012 $130,488  8/31/2013 $139,401 Gerald Lencke  CompassFIN
Navelifer °'N3X-0020tPershing AWX FIXCO 4/30/2012 $82,769  8/31/2013 688,102 Gerald Lencke CompassfIN
Navellier °‘N3X-0020:Pershing AWX FIXCO 4/19/2012 $103,900 8/31/2013 $121,896 Gerald Lencke Compass F IN
Navellier °*N3X-0020!Pershing AWX FIXCO 5/31/2012 $91,928 8/31/2013 $105,777 Gerald Lencke Compass F IN
Navellier °‘N3X-0020:Pershing ADX FIXCO 4/11/2012 $102,022  8/31/2013 $121,587 Gerald Lencke Compass F IN
Navellier °‘N3X00209 Pershing ADX FIXCO 4/9/2012 $47,218  8/31/2013 655,037 Gerald Lencke Compass F IN
Navellier ‘N3x-0021(Pershing AWX FIXCO 5/7/2012 $125,000 8/31/2013 $301,373 Gerald Lencke Compass F IN
Navellier ‘'N3X-0021:Pershing AWX FIXCO 5/25/2012 $93,929  8/31/2013 $125,354 Gerald Lencke Compass F IN
Navellier °‘N3X-0021:Pershing AWX FIXCo 4/19/2012 $103,114  8/31/2013 $111,314 Bruce Patterson Compass F IN
Navellier 'N3X-0021:Pershing ADX FIXCO 5/14/2012 $111,422  8/31/2013 $147,071 Bruce Patterson Compass F iN
Naveliier ‘N3X-0021¢Pershing ADX FIXCO 4/19/2012 $41,036  8/31/2013 $47,397 Bruce Patterson Compass F IN
Navellier ‘N3X-G021{Pershing AWX FIXCO 412442012 $323,649 8/31/2013 $242,612 Bruce Patterson Compass F IN
Navellier 'N3X-0021¢Pershing ADX FIXCO 4/24/2012 $116,461  8/31/2013 $38,112 Bruce Patterson Compass F IN
Navellier 'N3X-0022;Pershing AWX FIXCO 5/4/2012 $89,419  8/31/2013 $103,881 Gerald Lencke  Compass F IN
Navellier 'N3X-0022:Pershing ADX FIXCO 5/14/2012 $83,806 8/31/2013 $101,536 Bruce Patterscn Compass F IN
Navellier 'N3X-0022¢Pershing AWX FIXCO 7/27/2012 $121,536  8/31/2013 $113,210 Gerald Lencke Compass F IN
Navellier 'N3X-0022tPershing AWX FIXCO 7/5/2012 685,355  8/31/2013 $94,567 Gerald Lencke  CompassFIN
Navellier 'N3X-0022:Pershing AWX FIXCO 7/17/2012 $200,000 8/31/2013 $406,206 Geratd lencke  Compass F IN
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Case 1:17-cv-11633-DJC Document 224-1

'N3X-0023: Pershing
‘N3X-0023’ Pershing
'N3X-0023! Pershing
'EMM-002: Pershing
'N3X-0024: Pershing
‘N3X-0024: Pershing
‘N3X-0024: Pershing
‘'NN3X-0024! Pershing
‘N3X-00241 Pershing
‘'N3X-0D25( Pershing
'N3X-002S: Pershing
'EMM-002! Pershing
'N3X-0025« Pershing
'EMM-002! Pershing
'0AP-0025¢ Pershing
'N3X-0025! Pershing
'N3X-0026: Pershing
'N3X-0026: Pershing
'EMM-002: Pershing
'EMM-002: Pershing
'EMM-002: Pershing
'N3X-0027( Pershing
'N3X-0027: Pershing
'N3X-0027; Pershing
'EMM-002' Pershing
'N3X-0027: Pershing
'N3X-0027! Pershing
'EMM-002" Pershing
'N3X-0028: Pershing
'N3X-0028: Pershing
'N3X-0028! Pershing
'N3X-0028t Pershing
'N3X-0028' Pershing
'EMM-002; Pershing
'EMM-002: Pershing
'N3X-0029: Pershing
'N3X-0029: Pershing
'EMM-002: Pershing
'N3X-0029! Pershing
'N3X-0029' Pershing
'N3X-00281 Pershing
'EMM-002: Pershing
'EMM-003t Pershing
‘'N3X-0030: Pershing
*N3X-0030: Pershing
*N3X-0030! Pershing
‘N3X-00301 Pershing
'N3X-0031: Pershing
‘EMM-003: Pershing
'N3X-0031¢ Pershing
‘EMM-003: Pershing
‘N3X-0031( Pershing
*N3X-0031’ Pershing
‘N3X-0031{ Pershing
‘EMM-003: Pershing
‘EMM-003. Pershing
‘EMM-003. Pershing
*N3X-0032: Pershing
*N3X-0032! Pershing
‘EMM-003: Pershing
‘EMM-003. Pershing
*EMM-003: Pershing
‘EMM-003. Pershing
'N3X-0033t Pershing
‘N3X-0033; Pershing
*N57-0033: Pershing
*N3X-0033! Pershing
*N57-0033! Pershing
‘N57-0034: Pershing
‘N57-0034: Pershing
*N57-0034! Pershing
*'N57-0034: Pershing
‘N57-0034¢ Pershing
‘N57-0035( Pershing

ADX
AWX
AWX
AWP
ADX
ADX
ADX
ADX
ADX
AWX
ADX
AWP
ADX
AwP
AGP
ADX
ADX
ADX
AWP
AwpP
AWP
ADX
AWX
ADX
AWP
ADX
ADX
AwWp
ADX
AWX
ADX
AWX
ADX
AGX
ADX
AWX
ADX
AWP
AWX
ADX
AWX
AGX
AWP
ADX
ADX
AWX
ADX
AWX
AGX
ADX
AGX
AWX
AWX
ADX
AWP
AWX
AWP
AWP
AWX
AWP
AWP
AWP
AWP
AWX
AwpP
Awp
AWX
AWP
AWP
AWP
AWP
AWP
AWP
AWP

FIXCO 9/6/2012
FIXCO 11/14/2012
FIXCO 11/29/2012
FIXCO 3/21/2011
FIXCO 11/29/2012
FIXCO 12/20/2012
FIXCO 12/26/2012
FIXCO 12/12/2012
FIXCO 12/12/2012
FIXCO 1/9/2013
FIXCO 8/14/2012
FIXCO 4/26/2011
FIXCO 1/10/2013
FIXCO 5/31/2011
FIXCO_FIXI 12/10/2009
FIXCO 2/21/2013
FIXCO 2/19/2013
FIXCO 3/14/2013
FIXCO 8/2/2011
FIXCO 7/19/2011
FIXCO 7/21/2011
FIXCO 3/25/2013
FIXCO 3/25/2013
FIXCO 4/2/2013
FIXCO 8/8/2011
FIXCO 4/18/2013
FIXCO 4/5/2013
FIXCO 8/30/2011
FIXCO 6/3/2013
FIXCO 4/30/2013
FIXCO 6/3/2013
FIXCO $/1/2013
FIXCO 5/1/2013
FIXCO 11/21/2011
FIXCO 9/30/2011
fIXco 5/9/2013
FIXCO 5/7/2013
FIXCO 10/12/2011
FIXCO 5/13/2013
FIXCO 5/20/2013
FIXCO 6/10/2013
FIXCO 11/21/2011
FIXCO 10/28/2011
FIXCO 4/2{2013
FIXCO 6/10/2013
FIXCO 6/10/2013
FIXCO 6/7/2013
FIXCO 6/25/2013
FIXCO 11/25/2011
FIXCO 7/16/2013
FIXCO 11/30/2011
FIXCO 7/22/2013
FIXCO 9/11/2013
FIXCO 8/5/2013
FIXCO 1/20/2012
FIXCO 2/3/2012
FIXCO 2/2/2012
FIXCO 8/13/2013
FIXCO 8/20/2013
FIXCO 2/29/2012
FIXCO 2/29/2012
FIXCO 3/5/2012
FIXCO 3/2/2012
FIXCO 9/11/2013
FIXCO 9/5/2013
FIXCO 12/21/2010
FIXCO 9/10/2013
FIXCO 2/14/2011
FIXCO 12/22/2010
FIXCO 12/27/2010
FIXCO 12/22/2010
FIXCO 12/23/2010
FIXCO 12/29/2010
FIXCO 1/19/2011

$100,000
$68,462
$221,679
$100,000
$73,810
$84,497
$360,429
$64,517
$52,974
$65,000
$410,820
$280,638
$100,000
$272,019
$244,241
$175,310
$103,063
$79,487
$100,000
$93,606
$100,000
$60,603
$35,533
$23,016
$100,000
$38,486
$29,579
$102,000
$93,307
$84,956
$76,261
$33,715
$22,829
$188,614
$105,147
$439,597
$27,316
$327,995
$33,908
$28,775
$19,849
$100,010
$347,375
$50,159
$67,192
$24,203
$65,351
$137,325
$1,061,334
$73,636
$345,723
$111,835
$110,473
$69,835
$275,000
$103,063
$1,000,000
$101,698
$139,162
$234,256
$150,000
$68,513
$108,000
$227,461
$300,000
$222,543
$110,000
$278,990
$131,858
$122,042
$194,989
$500,000
$234,299
$52,693
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8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
7/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
9/11/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
9/11/2013

9/5/2013
8/31/2013
9/10/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013

$116,570
$75,568
$237,817
$110,191
$87,536
$97,134
$426,031
$74,794
$61,285
$86,140
$510,018
$240,800
$112,853
$288,885
$304,757
$181,457
$110,159
$70,049
$110,052
$104,263
$106,198
$63,708
$35,677
$23,921
$119,230
$41,126
$31,433
$116,921
$95,123
$84,078
$72,119
$33,323
$23,644
$217,437
$182,286
$506,906
$27,706
$387,755
$33,125
$28,419
$19,690
$121,861
$394,568
$50,320
$67,800
$24,787
$66,553
$137,904
$1,311,288
$61,863
$425,433
$109,257
$110,473
$66,841
$286,649
$111,940
$1,094,627
$99,005
$137,718
$252,343
$161,119
$74,034
$116,541
$227,461
$300,000
$255,531
$110,000
$301,709
$135,475
$135,387
$298,863
$789,521
$224,121
$57,671

Bruce
Gerald
Gerald
Russell
Bruce
Bruce
Bruce
Bruce
Bruce
Jason
Gerald
David
William
David
John
Al

Al
Gerald
David
David
David
Gerald
Gerald
Gerald
David
Gerald
Gerald
David
Bruce
Gerald
Bruce
Gerald
Gerald
David
David
Gerald
Gerald
David
Gerald
Gerald
Gerald
David
David
Bruce
Gerald
Gerald
Gerald
Gerald
David
Gerald
David
Gerald
Gerald
Gerald
David
David
David
Bruce
Gerald
David
David
David
David
Geratd
Bruce
Van
Gerald
Van
Van
Van
Van
Van
Van
Van

Patterson
Lencke
Lencke
Hart
Patterson
Patterson
Patterson
Patterson
Patterson
Souder
Lencke
Hanson
Dick
Hanson
Rafal
Rosebush
Rosebush
Lencke
Hanson
Hanson
Hanson
Lencke
Lencke
Lencke
Hanson
Lencke
Lencke
Hanson
Patterson
Lencke
Patterson
Lencke
Lencke
Hanson
Hanson
Lencke
Lencke
Hanson
Lencke
Lencke
Lencke
Hanson
Hanson
Patterson
Lencke
Lencke
Lencke
Lencke
Hanson
Lencke
Hanson
Lencke
Lencke
Lencke
Hanson
Hanson
Hanson
Patterson
Lencke
Hanson
Hanson
Hanson
Hanson
Lencke
Patterson
Ofmstead
Lencke
Otmstead
Olmstead
Olmstead
Olmstead
Olmstead
Olmstead
Olmstead

Compass F IN
Compass F IN
Compass F IN
Benjamin EIL
Compass FIN
Compass F IN
Compass F IN
Compass F IN
Compass F IN
Compass F IN
Compass F IN
Benjamin EIL
Compass F IN
Benjamin EIL
Essex Finat CT
Compass F IN
Compass F IN
Compass F IN
Benjamin EIL
Benjamin EIL
Benjamin EIL
Compass F IN
Compass F IN
Compass F IN
Benjamin EiL
Compass F IN
Compass F IN
Benjamin EIL
Compass F IN
Compass F IN
Compass F IN
Compass F IN
Compass F IN
Benjamin EfL
Benjamin ElL
Compass F IN
Compass F IN
Benjamin EIL
Compass F IN
Compass F IN
Compass F IN
Benjamin EIL
Benjamin EIL
Compass F IN
Compass F IN
Compass F IN
Compass F IN
Compass F IN
Benjamin EiL
Compass F IN
Benjamin EIL
Compass F IN
Compass F IN
Compass F IN
Benjamin EIL
Benjamin EIL
Benjamin EIL
Compass F IN
Compass F IN
Benjamin EIL
Benjamin EiL
Benjamin £l
Benjamin EiL
Compass F IN
Compass F IN
Fulcrum Se PA
Compass F IN
Fulcrum Se PA
Fulcrum Se PA
Fulerum Se PA
Fulcrum Se PA
Fulcrum Se PA
Fulcrum Se PA
Fulcrum Se PA



Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Naveliier
Navellier
Navellier
Navellier
Navelller
Navetlier
Navefller
Navelller
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navetlier
Navellier
Navellier
Navellier
Navellier
Navellier
Navelflier
Navellier
Navetlier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Naveltier
Navellier
Navellier
Navellier
Naveltier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navelller
Navellier
Navellier
Navellier
Navellier
Naveflier
Navetlier
Navellier
Navellier
Navellier
Navelller
Naveliier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
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Case 1:17-cv-11633-DJC

AWP
AWP
AWP
AWP
Awp
AWP
AWP
AWP
AWP

‘N57-0035: Pershing
'N57-0035: Pershing
'N57-0035’ Pershing
'N57-00351 Pershing
'N57-0036: Pershing
‘NS7-0036+ Pershing
'N57-0036! Pershing
‘N57-0037: Pershing
‘N57-0037! Pershing
‘N57-0037(Pershing AWP
‘N57-0037¢ Pershing AWP
'929-00471TD Ameritr ASP
'926-0054¢ TD Amerits ADX
'922-00612 TD Ameritr AWP
'922-00612 TD Ameritr AWP
'EMM-006: Pershing  ADX
‘EMM-006: Pershing  ADX
‘EMM-0071 Pershing  ADX
'922-00822TD Ameritr AWP
'922-01054TD Ameritr AWP
'647-0145¢ Fidelity ~ ASP
'649-02037 Fidefity ~ ASP
'651-0215C Morgan St: AWP
'676-0350% Fidelity ~ AGP
‘676-0383€ Fidelity AWP
'676-03841Fidelity  ASP
‘676-0403% Fidelity ~ ASP
'676-0412( Fidelity  AWP
'676-04227 Fidelity ~ ASP
'649-0430Z Fidelity ~ ASP
'676-0447( Fidelity ~ ASP
'647-0461( Fidelity ~ ASP
'676-04662 Fidelity ~ ASP
‘676-0493€ Fidelity AWP
‘638-0521¢ Fidelity ~ ASP
'915-0526¢ TD Ameritt AWP
'926-0539¢ TD Amerits ASP
'676-0546¢ Fidelity ~ ASP
'638-0548: Fidelity ~ ASP
'676-0568: Fidelity ~ ASP
'676-0568¢ Fidelity ~ ASP
'676-06197 Fidelity  ADX
'676-06227 Fidelity ~ ASP
'656-0626¢ Fidelity  ASP
'926-0643C TD Ameritr ASP
'373-0650€ Morgan St AWP
'920-06682 TD Ameritr ASP
'364-0673€ Morgan St: AWX
'364-06737 Morgan St: AWX
'364-0673¢ Morgan St AWX
'364-0674C Morgan St: AWX
'638-0674: Fidelity ~ ASP
'364-0674: Morgan St AWX
'364-0674: Morgan St AWP
*364-0674: Morgan St: AWX
'364-0674¢ Morgan 5t AWP
'364-0675C Morgan 5t AWP
'364-06757 Morgan S5t AWX
'364-0675¢ Morgan St AWX
'364-0676C Morgan St: AWP
'364-06761 Morgan 5t AWX
'638-0676< Fidelity  AWP
'364-0676¢€ Morgan St: AWX
'676-06887 Fidelity AWP
‘'676-0717: Fidelity ~ ASP
'676-0717¢ Fidelity  ASP
'676-0730¢ Fidelity ~ ASP
'638-07437 Fidelity ~ ASP
'638-0746¢ Fidelity ~ ASP
'676-07601 Fidelity ~ ASP
'676-07745 Fidelity ~ ASP
'676-0774i Fidelity  ASP
'676-07747 Fidelity
'676-07771Fidelity

FIXCO
FIXCO
FIXCO
FIXCO
FIXCO
FIXCO
FIXCO
FIXCO
FIXCO
FIXCO
FIXCO

80 bps - AF
85 bps - AL
85 bps - AL
85 bps - AL
FIXCO
FIXCO
FIXCO

85 bps - AL
85 bps - AL
80 bps - AL
80 bps - AF
1% - ADV
1% - ADV
1% - ADV
80 bps - AF
1% - ADV
1% - ADV
80 bps - AF
80 bps - AF
80 bps - AF
80 bps - AF
80 bps - AF
1% - ADV
80 bps - AL
1% - ADV
80 bps - AF
80 bps - AF
80 bps - AL
80 bps - AF
80 bps - AF
85 bps - AL
1% - ADV
80 bps - AF
80 bps - AF
1% - ADV
1% - ADV
85 bps - AL
85 bps - AL
85 bps - AL
85 bps - AL
80 bps - AL
8S bps - AL
1% - ADV
85 bps - AT
1% - ADV
1% - ADV
85 bps - AL
85 bps - AL
1% - ADV
85 bps - AL
1% - ADV
85 bps - AC
1% - ADV
80 bps - AF
80 bps - AF
1% - ADV
1% - ADV
1% - ADV
80 bps - AF
1% - ADV
1% - ADV
1% - ADV
85 bps - AL

12/28/2010
1/10/2011
3/8/2011
4/19/2011
3/24{2011
5/31/2011
6/16/2011
12/28/2012
6/4/2013
9/9/2013
3/4/2011
8/7/2013
5/2/2012
12/8/2011
12/8/2011
6/21/2012
1/24/2012
12/16/2011
12/5/2011
12/5/2011
10/6/2010
4/25/2012
2/10/2012
1/18/2013
2/21/2013
1/31/2013
3/8/2013
3/6/2013
2/6/2013
5/17/2012
2/4/2013
9/29/2010
2/13/2013
3/6/2013
1/8{2013
5/5/2011
7/24/2013
2/22/2013
8/28/2012
2/25/2013
2/25/2013
4/25/2013
3/11/2013
7/16/2010
7/18/2013
2/22/2012
6/11/2013
1/19/2012
1/18/2012
8/23/2013
2/15/2013
1/7/2013
10/4/2012
9/9/2010
9/10/2010
2/25/2011
7/30/2010
5/23/2013
2/21/2012
4/21/2011
12/12/2011
12/7/2012
11/11/2011
4/9/2013
4/4/2013
6/3/2013
4/23/2013
3/4/2013
2/27/2013
5/3/2013
$/1/2013
4/29/2013
4/29/2013
6/5/2013

Document 224-1

$70,000
$102,638
$140,000
$54,733
$386,764
$185,038
$165,000
$157,367
$293,808
$502,480
$310,879
$122,103
$174,028
$50,000
$60,000
$154,380
$299,431
$100,000
$75,000
$200,001
$240,000
$200,000
$73,858
$410,000
$200,000
$100,000
$75,000
$150,000
$499,239
$93,251
$336,000
$250,000
$130,000
$100,000
$500,000
$155,250
$275,000
$318,165
$230,000
$355,540
$476,188
$395,371
$55,000
$750,575
$1,200,000
$198,634
$1,268,041
$420,280
$108,691
$389,362
$150,000
$50,000
$276,882
$200,532
$99,955
$99,825
$99,870
$100,000
$174,778
$112,399
$109,906
$50,000
$118,046
$98,000
$375,000
$300,000
$46,000
$100,000
$65,000
$120,028
$150,000
$105,000
$200,000
$80,045
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8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013

9/9/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
4/23/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013

$77,774
$106,683
$175,395
$58,879
$423,829
$185,303
$179,997
$164,681
$290,799
$502,480
$332,819
$118,500
$205,212
$118,858
$66,136
$190,862
$361,597
$128,616
$145,874
$294,585
$337,162
$239,112
$80,742
$511,229
$204,161
$108,105
$78,350
$165,467
$540,258
$111,888
$364,601
$347,690
$139,457
$105,265
$643,397
$170,845
$267,986
$345,519
$267,693
$385,179
$515,387
$414,518
$112,444
$641,135
$1,165,232
$208,901
$1,306,654
$468,026
$128,851
$384,014
$154,279
$210,566
$300,714
$244,558
$157,451
$119,621
$124,238
$98,930
$188,627
$232,354
$110,731
$51,893
$159,193
$97,345
$391,650
$300,805
$46,000
$106,624
$69,630
$121,571
$227,047
$180,225
$270,060
$91,026

Van Olmstead
Van Olmstead
Van Olmstead
Van Clmstead
Van Olmstead
Van Olmstead
Van Olmstead
Van Olmstead
Van Olmstead
Van Olmstead
Van Olmstead
Ken Zannoni
Raymond Rennle
Jim Milter
lim Milter
Jeffrey  Wynsma
Brian wiklund
Brian Wiklund
Jim Miller
Hm Miller
Nancy Skeans
Ken 2Zannoni
Christophe Wagner
Lawrence  Blonquist
Jason Velnot
Ken Zannoni
Jason Veinot
Jason Veinot
Ken Zannoni
Ken Zannoni
Ken Zannoni
Ken Zannoni
Ken Zannoni
Jason Veinot
Nancy Skeans
Ken Zannoni
Ken Zannoni
Nancy Skeans
Ken Zannoni
Ken Zannoni
Robert  Harwood
Jason Veinot
Ken Zannoni
Ken Zannoni
Lorn Lyman
Chris Most
Chris Most
Chris Most
Chris Most
Nancy Skeans
Chris Most
Chris Most
Chris Most
Chris Most
Chris Most
Chris Most
Chris Most
Chris Most
Chris Most
Bob Ryan
Chris Most
Jason Veinot
Ken Zannoni
Ken Zannoni
Jason Veinot
Chuck Johnson
Chuck Johnson
Ken Zannoni
Jason Veinot
Jason Veinot
Jason Veinot
Robert  Harwood

Fulcrum Se PA
Fulcrum Se PA
Fulcrum Se PA
Fulcrum Se PA
Fulcrum Se PA
Fulcrum Se PA
Fulcrum Se PA
Fulcrum SePA
Fulerum Se PA
Fulcrum 5e PA
Fulcrum Se PA
Congress VMA
Pismo Paci CA
T D Amerit AZ
T D Amerit AZ
8enjamin EIL
Benjamin EKS
Benjamin EKS
T D Amerit AZ
T D Amerit AZ
Schneider | PA
Congress VMA
Morgan St:NC
Turnberry ICA
Enhanced (KY
Congress VMA
Enhanced (KY
Enhanced (KY
Congress VMA
Congress VMA
Congress VMA
Congress VMA
Congress VMA
Enhanced tKY
Schneider IPA

Congress VMA
Congress YV MA
Schneider | PA

Congress VMA
Congress V MA
Harwood 2 FL

Enhanced tKY

Congress VMA
Congress VMA
Morgan St OK

Morgan St MN
Morgan St MN
Morgan St MN
Morgan St: MN
Schneider IPA

Morgan St: MN
Morgan St: MN
Morgan StiMN
Morgan St: MN
Morgan StiMN
Morgan StiMN
Morgan Sti MN
Morgan St: MN
Morgan St MN
Resolute FiMA
Morgan St MN
Erhanced (KY

Congress VMA
Congress VMA
Enhanced {KY

Resolute Fi MA
Resolute Fi MA
Congress VMA
Enhanced (KY

Enhanced (KY

Enhanced (KY

Harwood AFL



Navellier
Navelfter
Naveliier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navetlier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Naveltier
Navellier
Navellier
Navellier
Navellier
Navellier
Naveliier
Navetlier
Navellier
Naveiller
Navellier
Naveliier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navelller
Navellier
Navellier
Navellier
Navellier
Navellier
Navelller
Navelller
Navelller
Navellter
Navellier
Navellier
Navellier
Navellier
Navelller
Navellier
Navellier
Navellier
Navelller

Case 1:17-cv-11633-DJC Document 224-1

'649-0794( Fidelity ~ ASP
'676-07995 Fidelity ~ ASP
'649-0860: Fidelity ~ ASP
'676-0870( Fidelity ~ ASP
'676-0892¢Fidelity = ASP
'676-0903€ Fidelity  AWX
'676-0929( Fidelity AWP
'676-09291Fidelity  ASP
'649-0988¢ Fidelity ~ ASP
‘N3X-1000! Pershing  ADX
'N3X-1000; Pershing  ADX
‘N3X-1000: Pershing ADX
'N3X-1000: Pershing ADX
‘N3X-1000! Pershing  ASP
'N3X-1000tPershing  ASP
‘N3X-1000° Pershing ADX
'N3X-1000! Pershing ADX
‘N3X-1001t Pershing ADX
‘1001-112¢ Wells Fargi ADX
‘N3X-1001: Pershing ADX
‘N3X-1001: Pershing ADX
‘'N3X-1001: Pershing ADX
'676-1001:Fidelity  ASP
*1001-684¢ Wells Fargi ADX
'1002-4535 Wells Fargi ASP
‘N3X-1002!Pershing ADX
'N3X-1002(Pershing ADX
'N3X-1002: Pershing ADX
'1002-7457 Wells Fargi ADX
'N3X-1002! Pershing ADX
'N3X-1002! Pershing ADX
'N3X-1003!Pershing ADX
*1007-333¢ Wells Fargs ADX
'1008-4817 Wells Fargi ADX
'1008-807: Charles Sct ASP
'1011-119¢ Wells Fargi ADX
'1015-246€ Wells Farg AWP
'1016-1303 Wells Fargi ADX
'676-10191Fidelity  ASP
'1019-100( Wells Fargi AWP
'1020-712¢ Wells Fargi AEX
1021-284( Wells Farg: AWP
*1021-7227 Wells Farg: AEX
*1022-3815 Wells Fargi AWX
'1026-044¢€ Wells Farg: ADX
'1026-492¢ Wells Farg AWP
'1026-557 Wells Fargi AWP
'1026-8895 Wells Fargt AWX
'1027-731¢ Wells Farg ADX
'1035-535€ Wells Fargi AWX
1037-988¢ Linsco Priv: AWP
*1039-563( Stifel AwpP
*1039-975: Wells Fargi AWP
'1040-4607 Wells Fargi AWP
'1047-436: Wells Fargi ASP
'1049-8737 Wells Fargt ADX
'1049-9127 Wells Fargi AWP
'1053-410% Wells Fargi AWP
‘676-10551 Fidelity ~ ASP
*1055-513: Wells Fargi AWP
*1056-579: Wells Fargi ADX
*1057-293( Wells Fargi AWP
'676-1057i Fidelity ~ ASP
'1059-468¢ Wells Fargi ASP
'1062-5551 Wells Fargi AWP
'676-10657 Fidelity ~ ASP
*1065-845¢ Wells Fargi ADX
'1067-038¢ Wells Fargi AEX
'1067-09131 Wells Fargi ADX
'1068-7313 Wells Fargi ASP
‘1072-442¢ Wells Fargi ADX
‘1074-1031 Stife! AGX
'1074-3737 Wells Fargt AWP
'1074-7951 Wells Fargi ADX

OS Received 03/16/2023

80 bps - AF
80 bps ~"AF
80 bps - AF
80 bps - AF
80 bps - AF
85 bps - AL
1% - ADV
1% - ADV
80 bps - AF
fIXCoO
FIXCO
FIXCO
FIXCO
FIXCO
FIXCO
FIXCO
FIXCO
FIXco

85 bps - AL
FIXco
FIXCO
FIXCO

80 bps - AF
85 bps - AL
1% - ADV
FIXCO
FIXCO
FIXCO

85 bps - AC
FIXCO
FIXCO
FIXCo

85 bps - AL
85 bps - AL
80 bps - AL
85 bps - AL
1% - ADV
85 bps - AC
80 bps - AF
1% - ADV
85 bps - AC
1% - ADV
85 bps - AC
85 bps - AC
85 bps - Al
1% - ADV
1% - ADV
85 bps - AL
85 bps - AL
85 bps - AL
FIXCO

1% - ADV
1% - ADV
1% - ADV
85 bps - AL
85 bps - AL
1% - ADV
1% - ADV
80 bps - AF
1% - ADV
85 bps - AL
1% - ADV
80 bps - AF
1% - ADV
1% - ADV
80 bps - AF
85 bps - AL
85 bps - AL
85 bps - AL
1% - ADV
85 bps - AL
85 bps - AL
1% - ADV
85 bps - AL

5/14/2012
7/5/2013
12/9/2011
4/30/2013
5/21/2013
6/20/2013
5/31/2013
5/31/2013
6/7/2012
3/15/2013
4/19/2013
5/1/2013
5/1/2013
7/1/2013
7/1/2033
8/21/2013
8/28/2013
8/21/2013
11/18/2011
8/21/2013
8/21/2013
9/5/2013
5/22/2013
12/23/2011
7/31/2013
3/6{2013
3/6/2013
3/13/2013
4/5{2013
3/5/2013
3/6/2013
3/14/2013
10/3/2012
12/15/2011
7/27/2010
4/20/2012
3/14/2013
11/9/2011
6/3/2013
6/5/2012
4/13/2012
12/21/2011
2/21/2012
6/3/2013
5/16/2013
12/30/2010
1/13/2012
6/13/2013
8/12/2013
4/27/2012
6/18/2013
8/12/2010
1/10/2013
12/15/2010
6/3/2013
5/10/2012
1/19/2011
7/15/2011
7/26/2013
2/13/2012
5/15/2012
10/28/2011
6/11/2013
6/16/2011
1/11/2012
6/6/2013
7/5/2013
3/1/2013
4/20/2012
4/18/2013
1/30/2012
4/10/2012
10/23/2012
2/29/2012

$100,000
$291,132
$357,895
$120,456
$130,000

$95,584

$50,000

$50,000
$159,640

$83,298

$83,890

$28,811

$33,768
$124,801

$50,051
$260,050
$174,689
$285,456
$150,000
$143,206

$87,921
$183,113
$181,825
$165,701
$100,000

$86,027
$319,874
$143,168
$125,000
$114,316

$98,221

$69,576
$325,000
$121,198
$100,000
$119,695
$184,000

$99,780
$500,000
$683,831
$127,676
$525,857
$307,658
$129,757
$248,939
$216,535
$199,516
$100,000
$343,650
$322,843
$200,000
$250,800
$250,000
$178,299
$121,249
$102,543
$209,163

$99,678
$320,801
$341,194
$870,985

$99,731
$500,000

$99,956
$105,936
$230,000
$200,000
$644,623
$180,000
$283,050
$124,721
$169,348
$101,944
$349,762
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8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013

7/1/2013

7/1/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/20/2013
8/31/2013

9/5/2013
5/22/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013

8/31/2013

8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013

$121,510
$594,688
$425,560
$122,921
$127,021
$97,109
$73,822
$74,005
$197,863
$85,215
$89,788
$29,857
$35,026
$124,801
$50,051
$257,295
$173,438
$282,431
$301,331
$142,374
$86,965
$183,113
$181,825
$204,672
$96,286
$93,323
$341,724
$150,305
$133,025
$95,693
$104,553
$72,655
$646,592
$425,224
$884,055
$140,340
$182,832
$125,833
$503,297
$1,269,755
$143,750
$499,994
$339,113
$129,284
$247,795
$406,542
$284,593
$99,707
$331,699
$403,095
$197,073
$309,559
$255,869
$203,028
$112,858
$123,58¢
$302,754
$139,838
$311,910
$366,483
$1,066,124
$103,539
$501,516
$124,278
$110,889
$234,557
$202,971
$669,811
$178,311
$368,571
$152,189
$182,585
$106,628
$255,467

Ken Zannoni  Congress VMA
Ken Zannoni  Congress VMA
Ken 2annoni  Congress V MA
Ken Zannoni  Congress V MA
Ken Zannoni  Congress VMA
Robert  Harwood Harwood AFL
Jason Veinot Enhanced (KY
Jason Veinot Enhanced (KY
Ken Zannoni  Congress VMA
Al Rosebush Compass F IN
Al Rosebush Compass F N
Al Rosebush Compass F IN
Al Rosebush Compass F IN
Al Rosebush Compass FIN
Al Rosebush Compass F IN
Al Rosebush Compass F IN
Al Rosebush Compass F IN
Al Rosebush Compass F IN
David Temple  Wells Farg:IN
Al Rosebush Compass F IN
Al Rosebush Compass F IN
Al Rosebush Compass F IN
Ken Zannoni  Congress VMA
0'Connell/Schommer; Wells Fargt AK

Melissa  Attanasio Wells FargiNV
Al Rosebush Compass F IN
Al Rosebush Compass FIN
Al Rosebush Compass F IN
John Sciuto Wells FargiNY
Al Rosebush Compass F IN
Al Rosebush Compass F IN
Al Rosebush Compass F IN
Walter Meanwell Wells FargiWi
Scott Worrell  Wells Fargi FL
Nancy Skeans  Schneider IPA
Joel Worsfold Wells FargilA
Thomas  Nunnenkar Wells FargiNC
Troy/Scott Wagnon/V Wells FargiAL

Ken Zannoni  Congress VMA
Brian Boll Wells Farg:AZ
Ward Welles  Wells Farg:CO
Bruce Bevins Wells FargeNC
Micah Gibson  Arvest Inve AR
Robert  O'Neal  Wells FargrtAR
Rose Yuster Wells Fargs FL
Parker Ma: Wells Fargi PA
Steven Parker Wells Fargi NC
Larry Maglid Wells Fargi TX
Dominick Ruiz Wells Fargi CA
Justin Hoyt Wells FargiAZ
Matthew Hiss LPL FinanciKS
Erik Sermarini Stifel Nicol NJ
Whichard/Woolard  Wells FargiNC
John Fritz Wells Fargi OK
Justin McDonald Wells FargiCA
Solomon, Greer & Dul Wells Farg: FL

Anderson | Wells Farg: KS
Ken Schmiedba Wells Farg: KS
Ken Zannoni  Congress VMA
Matthew Rickaway Wells FargiTX
McAtee/McAtee Wells Farg:MO
Cameron Nelson Wells Farg: MN
Ken Zannoni  Congress VMA
Dan Kramer  Wells FargiNJ
Richard  Cisar Wells FargtAZ
Ken Zannonl  Congress VMA
Terry Crowley  Wells Farg:iL
Demarcus/Ong/Tsou Wells Farg CA
Stephen Thomas  Wells FargiNC
George Welker  Wells Fargi CT
Joel Worsfold Wells Fargi 1A
Dave Westerfele Stifel Nicol CA
Paul Stlegelmei: Wells Fargi ND
Megarity & Hennessey Wells Farg: TX



Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navelller
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Naveliter
Navellier
Naveliler
Navellier
Navellier
Navellier
Navelller
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellfer
Naveitler
Naveltier
Navellier
Navelller
Naveliler
Naveilier
Naveflier
Navellier
Navellier
Navetlier
Navetller
Navellier
Navetlier
Navelller
Naveliler
Naveliler
Navelliler
Naveltier
Navelller
Navellier
Naveliler
Navellier

OS Received 03/16/2023

Case 1:17-cv-11633-DJC Document 224-1

'1076-441 Wells Farg: ADX
'676-10765 Fidelity ~ ASP
'676-1076€ Fidelity ~ ASP
'676-1076¢ Fidelity ~ ASP
'1078-672: Wells Fargi AWX
'1078-834€ Wells Fargt ADX
'1081-484¢ Wells Fargi ADX
'1082-803¢ Wells Fargt AWP
'1083-117¢ Wells Farg: AWP
*1083-4783 Wetls Fargt AWX
*1083-891f Wells Farg: ASP
'1083-9057 Wells Farg) ADX
*1085-479¢ Charles Sct AWP
*1085-7801 Wells Fargi AWP
'1086-0992 Wells Farg) AWX
*1080-537¢ Wells Farg AGP
*1091-5331 Wells Farg ASP
'676-1094¢ Fidelity ~ ASP
1095-593¢€ Wells Fargr ADX
'1100-472¢ Wells Farg: AEP
1102-686¢ Wells Fargt AEX
1103-355¢ Wells Fargt ADX
'1103-837: Wells Fargi AWP
'1104-057¢ Wells Fargr AWP
‘1106-223¢ Wells Fargt AWX
1106-3197 Wells Fargt AWP
'1106-6155 Wells Fargt AWX
1107-198¢ Wells Farg: AGX
'1108-3827 Wells Farg: ASP
'1109-0082 Wells Fargi AWP
'1109-084C Wells Fargi ADX
'1109-2317 Wells Fargi AWX
'1109-620< Wells Fargi AWP
'1109-838¢ Wells Fargi ADX
'676-1110% Fidelity ~ ASP
'1113-7282 Wells Fargr AWP
'676-11153Fidelity ~ ASP
*1117-1367 Wells Farg: ADX
'1119-511¢ Wells Fargi AWX
'1123-177¢ Wells Fargi AWP
'1124-062¢ Wells Fargr ADX
'1125-163€ Wells Fargi AWP
'1125-2162 Wells Fargs AWX
'1126-584: Wells Fargi AEX
'1126-790% Wells Fargi AWP
'676-1131:=Fidelity  ASP
'1131-949¢ Wetlls FargirADX
'1133-4107 Wells Farg ADX
'1136-107< Wells Farg: ADX
'1136-507C Wells Fargt AEX
'1137-180C Linsco Priv. AWP
1138-3997 Wells Farg: AWP
'134-1138¢ Morgan St: AEP
'1141-833€ Wells Fargi ASP
'1142.036¢ Wells Farg:ADX
'1142-555€ Wells Farg: ADX
'1144-1592 Wells Fargi AWP
*1144-1802 Wells Fargi ASP
*1144-547¢ Wells Fargi ADX
*1146-3182 Wells Fargi AWP
*1147-141¢ Wells Farg: AWP
*1148-130: Wells Fargi ASP
1152-364< Wells Fargi AWP
‘1152-2198 Wells Fargi AWX
‘1157-700¢ Stifel ADX
'1161-181€ Wells Fargs AWX
*1161-7301Wells Farg AWX
*1162-3323 Wells Fargt ADX
*1163-205: Wells Fargi AWP
'1164-6962 Wells Fargi AWP
'1166-923< Wells Farg: AEP
1166-9482 Wells Fargi ADX
*1170-5442 Wells Farg: ADX
'1174-038:Z Charles Sct AWP

85 bps - AL
80 bps - AF
80 bps - AF
80 bps - AF
85 bps - AC
85 bps - AL
85 bps - AL
1% - ADV
1% - ADV
85 bps - AL
1% - ADV
85 bps - AL
1.25%
1% - ADV
85 bps - AL
1% - ADV
90 bps - AL
80 bps - AF
85 bps - AL
1% - ADV
85 bps - AL
85 bps - AL
1% - ADV
1% - ADV
8S bps - AL
1% - ADV
85 bps - AL
85 bps - AL
1% - ADV
1% - ADV
85 bps - AL
85 bps - AC
90 bps - AL
85 bps - AL
80 bps - AL
85 bps - AL
80 bps - AF
85 bps - AL
85 bps - AL
1% - ADV
85 bps - AL
1% - ADV
85 bps - AL
85 bps - AC
1% - ADV
80 bps - AF
85 bps - AL
85 bps - AL
85bps - AL
85 bps - AL
FIXCO
1% - ADV
1% - ADV
1% - ADV
85 bps - AL
85 bps - AC
1% - ADV
1% - ADV
85 bps - AL
1% - ADV
1% - ADV
1% - ADV
1% - ADV
85 bps - AL
85 bps - AL
85 bps - AL
85 bps - AL
85 bps - AL
1% - ADV
1% - ADV
1% - ADV
85 bps - AL
85 bps - AL
1%~ ADV

9/6/2013
6/6/2013
6/6/2013
6/6/2013
2/23/2012
8/30/2011
9/27/2011
7/9/2012
$/29/2013
3/25/2013
1/16/2013
5/17/2012
7/29/2010
12/9/2010
5/10/2013
12/9/2010
11/29/2010
6/10/2013
6/14/2012
9/22/2010
3/20/2013
2/11/2013
6/18/2013
2/13/2013
8/15/2013
4/14/2011
11/19/2012
2/13/2013
5/7/2013
8/28/2013
2/6/2012
2/13/2013
3/23/2012
5/17/2013
6/19/2013
6/3/2013
6/27/2013
6/28/2013
7/3/2012
4/30/2013
9/4/2013
10/28/2011
11/8/2012
11/12/2012
11/18/2011
6/26/2013
1/3/2012
1/31/2012
3/16/2012
4/16/2013
6/5/2013
9/23/2011
6/20/2012
4/23/2013
4/30/2012
4/5/2012
8/20/2010
7/20/2011
3/9/2012
4/7/2011
3/10/2011
6/29/2011
2/18/2011
9/20/2012
1/31/2012
4/22/2013
1/17/2012
4/29/2013
1/4/2011
11/16/2011
11/5/2010
3/5/2012
4/13/2012
7/5/2012

$120,000
$400,000
$400,000
$400,000
$99,839
$104,271
$99,980
$243,638
$169,919
$289,349
$100,269
$120,809
$50,000
$148,209
$144,752
$370,581
$49,975
$300,000
$197,667
$97,973
$100,000
$111,653
$200,000
$150,000
$99,833
$100,353
$100,000
$400,000
$100,091
$186,773
$124,751
$150,000
$141,956
$120,000
$200,000
$169,872
$131,620
$99,999
$101,551
$100,000
$137,951
$146,956
$322,130
$79,240
$330,258
$250,000
$105,281
$101,096
$99,441
$70,600
$125,000
$137,963
$100,000
$215,847
$99,732
$124,622
$75,002
$125,782
$149,896
$127,831
$205,873
$1,178,204
$115,042
$100,000
$299,412
$105,000
$143,583
$261,095
$87.535
$124,808
$724,083
$718,309
$100,000
$162,264
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9/6/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013

8/31/2013°

8/31/2013
4/16/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013

9/4/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013

8/31/2013

8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013

$120,000
$405,849
$406,085
$405,387
$106,379
$130,776
$183,541
$265,261
$166,314
$292,215
$100,574
$151,635

$57,768
$261,488
$141,373
$394,192
$122,059
$299,799
$248,834
$116,669
$152,667
$113,486
$196,847
$150,620

$98,067
$108,232
$640,795
$417,170

$99,536
$185,811
$148,480
$151,828
$144,893
$118,977
$199,629
$168,030
$133,238
$101,984
$112,221

$94,143
$137,951
$162,753
$212,464

$90,074
$248,830
$256,055
$131,932
$113,539
$113,335

$71,617
$124,324
$163,351
$115,720
$220,386
$116,399
$248,965

$97,690
$150,754
$267,575
$138,321
$171,535
$252,318
$123,556
$106,193
$366,543
$105,858
$125,512
$271,873
$114,138
$244,692
$759,523
$963,276
$117,950
$175,433

Joel Worsfold Wells Fargi1A
Ken Zannoni  Congress VMA
Ken Zannoni  Congress VMA
Ken Zannoni  Congress VMA
Scott Richardsor Wells FargiGA
Jerry Goodman Wells Farg: TN
Keith Comer  Wells FargiGA
Eric Smith Wells FargiNV
Christophe Housley ~ Wells FargiAZ
Timothy C Metcalf  Wells FargiCA
Matthew Barker  Wells FargiCA
william  Hudson  Wells FargilA
IST Team 6 Charles Sct AZ
Jeffrey Hobart ~ Wells FargiNC
John Clement  Arvest inve OK
Fred Goduti  Wells Farg NC
Mark Caputo  Wells Fargs TX
Ken Zannoni  Congress VMA
Bradley Lott Wells FargiMI
Anderson t Wells FargiKS
Thomas Batson  Wells FargiAZ
Kurkjizn/Phillips Wells Farg:IL
Steven  Parker  Wells FargiNC
Baier / Brien Wells FargiNY

Rauch Pease Wealth A Wells FargiNJ
Brendan Wolverton Wells Fargi OK

John Clement Arvest Inve OK
Stephanie Moss Wells FargiCA
Paul Stiegelmei Wells FargiND
James Wong Wells FargiCA

Lemon/Sheiton/Ellertc Wells Fargi VA
Berit Suba Wells Fargi CA
Dominick Giovanncn Wells FargNJ

Dominick Ruiz Wells Farg: CA
Ken Zannoni  Congress VMA
Eddy Olandj Wells Farg CA
Ken Zannoni  Congress VMA
Rose Yuster Wells Farg FL
Renee Hruska  Wells FargiAZ

Elizabeth Wickham Wells Farg CA
Keith Anderson Wells Farg/IA
Matthew Rickaway Wells FargTX

Micah Gibson  Arvest Inve AR
Micah Gibson  Arvest Inve AR
Dwight  Ensminger Wells Fargi KS
Ken Zannoni  Congress VMA
Bradley Llott Wells Fargr M1
Stephen Thomas Wells Farg:NC
Dane Parilo Weils Farg/FL
David Sanders Legacy We ID
Wwilliam  Lethemon LPL FinanciMI
Beth Sparks Wells Farg TX
Bob Pellettieri Morgan St Hl
Michael Dowell  Wells FargeNC
Darrell  Hueni Wells Farg: TX
Joel Worsfold Wells Farg/ 1A
Lyn Hennion Umpgqua InOR
Dan Kramer  Wells Farg:NJ
Stan Reeg Wells Fargi 1A
David Naidl Wells Farg:Wi
Timothy C Metcalf  Wells Farg: CA
Thomas  Fields Wells Fargs TN
Doug Wuerl Wells Farg: CA
Jason Cole Wells FargiCA
John Peterson Stifel Nicol FL
Stacy Quiri Wells Farg: AZ
Frank O'Neill  Wells Fargi TX
Justin Hoyt Wells FargAZ
Parker Ma: Wells Farg: PA
David Bradley Wells Farg: TN

Anderson { Wells Farg KS
Richardson/Fitzgerald Wells Farg: GA
Sean Chatman Wells Farg:CA
Bart Jones Investmen' TN



Navellier
Navellier
Navellier
Navetlier
Navellier
Navellier
Navellier
Navellier
Navellier
Navelller
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navelller
Navellier
Navelller
Navellier
Navellier
Navellter
Navelller
Navellier
Navelller
Navellier
Navellier
Navelller
Navelller
Navellier
Navelller
Navelller
Navellier
Navellier
Navelller
Navellier
Navellier
Navelller
Navellier
Navellier
Navellter
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navellier
Navetller
Naveltier
Navelller
Navellier
Navellier
Naveliier
Navellier
Navellier
Navellier
Navellier

OS Received 03/16/2023

Case 1:17-cv-11633-DJC Document 224-1

*1176-5155 Wells Fargt AWX
*1178-127C Wells Fargi ADX
*1178-765( Wells FargtADX
'1178-803< Wells Farg«AEP
*1179-507¢ Wells Fargi AWP
'1180-6567 Wells Fargt ADX
'1180-819¢ Wells FargcADX
'1181-546€ Wells Farg:ASP
'1181-8721 Wells Fargi AWP
'1185-338¢ Wells Fargi AEP
'1185-7653 Wells Farg: ASP
'1186-569¢ Wells Farg: ADX
'1186-913( Wells Fargi AWX
'1188-2997 Wells Fargi AWP
'1189-1691 Wells Fargi ADX
'1189-7082 Wells Fargi AWP
'1189-860€ Wells Fargi AWX
'1192-423: Wells Fargi ADX
'1192-4471Wells Fargi ASP
'1194-5615 Wells Fargi ADX
'1195-803£ Wells Fargi AWP
'1197-235¢ Stifel ADX
'11989-1512 Wells Fargt AWP
'676-1199¢ Fidelity ~ ASP
'1199-5097 Weils Fargi ADX
'1199-820% Wells Farg AEP
'1199-8412 Wells Fargi ADX
'1200-5987 Wells Fargi AWP
'1200-630€ Wells Fargi AWX
'1201-1713 Wells Fargi ADX
'1202-8073 Wells Fargi AWP
'1202-971¢ Wells Fargi ADX
'1203-924¢ Wells Fargi ASP
'1203-9387 Wells Fargi AWP
'1204-116( Wells Fargi ASP
'1205-776¢ Charles Sct ASP
'1206-160¢ Wells Fargi ADX
'1208-531C Wells Fargi ADX
'1210-298¢ Wells Fargi AWP
'1210-752¢ Wells Fargi AWX
'1212-5433 Wells Fargi AWP
'1216-3615 Wells Fargi AWP
1216-684¢ Wells Fargi ASP
'676-1217¢Fidelity AWP
'1219-083¢ Wells Fargi AGP
'1219-7097 Wells Fargi AEP
'1220-2741 Wells Fargi AWX
'1222-778€ Wells Fargi AGP
'1223-6257 Wells Fargi AEP
‘122506331 Envestnet AWP
'12252118t Envestnet AWP
'1225-382( Wells Fargt AWX
'1227-355¢ Wells Fargi ASP
'1228-940( Wells Fargi AWP
'1229-122¢€ Wells Fargi ADX
'1229-885( Wells Fargi AWP
*1232-178¢ Stifel ADX
'1232-616% Linsco Priv. AWP
'1233-109¢ Wells Fargi ADX
'1235-11931Wells Fargi AWP
'1236-3502 Wells Farg AEX
'1236-576¢ Wells Fargi AWP
'1239-535¢ Weils Fargi AEX
*1239-9157 Wells Fargi ADX
'1241-720€ Wells Fargi AWP
*1243-4125 Wells Fargt ADX
*1243-842( Wells Fargi ADX
*1244-157¢ Wells Fargt AEX
'1246-8942 Wells Farg«ADX
'1249-091€ Wells Fargs AWP
'1251-1257 Wells Fargc AWP
'1251-9927 Wells Fargt AWP
'1252-7865 Wells FargcAGP
'1253-2832 Wells FargcADX

85 bps - AL
85 bps - AL
85 bps - Al
1% - ADV
90 bps - AC
85 bps - AC
75 bps - AL
1% - ADV
1% - ADV
1% - ADV
1% - ADV
85 bps - AL
85 bps - AL
1%- ADV
85 bps - AL
1% - ADV
85 bps - AC
85 bps - AL
1%- ADV
85 bps - AL
1% - ADV
85 bps - AC
1% - ADV
80 bps - AF
85 bps - AC
1% - ADV
85 bps - AC
1% - ADV
85 bps - AL
85 bps - AL
1% - ADV
85 bps - AL
85 bps - AL
1% - ADV
1%- ADV
80 bps - AL
85 bps - AL
85 bps - AL
90 bps - AC
85 bps - AL
1%-ADV
1% - ADV
1% - ADV
1% - ADV
1% - ADV
1% - ADV
85 bps - AL
1% - ADV
1% - ADV
FIXCO
FIXCO

85 bps - AL
85 bps - AL
1% - ADV
85 bps - AL
1% - ADV
85 bps - AL
FIXCO

85 bps - AL
1% - ADV
85 bps - AL
1% - ADV
85 bps - AL
85 bps - AL
1% - ADV
85 bps - AL
85 bps - AL
85 bps - AL
85 bps - AL
1% - ADV
1% - ADV
1% - ADV
1% - ADV
85 bps - AL

6/21/2013
10/14/2011
1/26/2012
9/7/2012
6/7/2011
11/3/2011
8/3/2012
8/15/2013
6/28/2012
3/24/2011
8/1/2013
4/19/2012
11/16/2011
2/9/2012
6/27/2013
3/21/2011
1/31/2012
5/22/2013
9/28/2012
2/21/2012
10/28/2011
§/22/2012
6/13/2013
8/27/2013
3/30/2012
§/13/2011
4/3/2012
9/16/2010
8/2/2013
4/16/2012
8/22/2011
5/7/2013
2/16/2012
8/10/2011
8/22/2013
11/21/2011
5/29/2013
3/28/2013
8/29/2011
7/16/2013
4/12/2012
10/6/2011
2/13/2012
7/12/2013
5/19/2011
2/20/2013
12/3/2012
6/1/2011
7/29/2010
9/8/2011
10/4/2011
1/23/2012
7/17/2013
2/21/2013
8/22/2013
$/22/2013
9/26/2011
5/1/2013
8/20/2013
4/22/2013
4/19/2012
10/20/2011
4/16/2013
12/13/2012
10/27/2010
6/5/2012
12/28/2011
6/5/2012
12/7/2011
5/9/2013
4/27/2012
12/3/2012
5/26/2011
5/18/2012

$200,000
$100,000

$99,632
$100,000
$166,430

$99,674
$163,231
$100,000
$229,181
$269,933

$99,747
$142,609
$150,000

$99,676
$100,000
$174,305
$249,361
$200,000
$152,000
$169,168
$249,686

$96,423
$251,318

$75,000

$59,988
$249,657

$41,687

$99,935
$328,265
$141,951
$113,136
$206,501
$284,415
$249,280
$120,000
$140,000
$114,450

$96,821
$218,267
$162,428

$99,666
$152,397
$199,748
$123,649
$322,534
$110,000
$311,551
$149,872

$99,735
$284,808

$46,317
$199,505
$281,629
$234,256
$200,000
$100,000
$427,023
$160,689
$300,000
$103,847

$99,897
$180,787

$85,567
$251,373

$99,727
$115,765

$99,980

$99,852
$183,057
$100,000
$107,216
$127,663
$128,439

$99,493
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8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013

8/31/2013.

8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013

9/8/2011
10/4/2011
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013

8/31/2013.

8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013
8/31/2013

$202,965
$126,479
$118,669
$107,348
$180,370
$124,663
$208,202

$97,968
$344,145
$325,632

$95,732
$168,201
$176,410

$74,970
$102,212
$192,319
$272,275
$197,244
$170,716
$199,140
$283,073
$122,611
$250,164

$74,637
$115,042
$253,846

$86,798
$117,057
$318,274
$157,630
$130,453
$202,272
$354,172
$290,180
$115,984
$185,691
$191,159
$100,772
$250,241
$159,908
$107,579
$196,871
$267,297
$167,245
$218,770
$134,892
$333,741
$339,623
$112,185
$284,808

$46,317
$219,500
$273,822
$238,260
$196,522

$95,323
$550,448
$254,552
$294,803
$103,024
$112,607
$185,666

$88,919
$293,227
$185,146
$148,951
$125,185
$123,472
$302,891

$96,337
$114,840
$133,908
$105,937
$138,494

Demarcus/Ong/Tscu Wells Farg:CA
Mark Caputo  Wells Farg: TX
William  Gladney Wells FargsMO

John Clivier  Wells FargiNY
Dominick Giovannon Wells Fargi NJ
Tarara/Shanks Wells FargiMN
Walter  Meanwell Wells Farg:Wi
Barton / Barton / Aspi Wells FargiGA
Richard  Cisar Wells FargiAZ
Anderson { Wells Fargi KS
Brian Carey Wells Farg:CA
Greg Farah Wells Farg:N)
Barbara O'Non  Wells FargiAZ
Roger Viach Wells Farg:OR
Rose Yuster Wells Farg: FL
David Levy Wells Farg: CA
Frank Snyder  Wells Farg(OH
Wwalter  Meanwell Wells Farg:Wi
Todd Reeg Wells Farg:AZ
Kurkjian/Phillips Wells FargeIL
Steve Pergande Wells FargiWI
Elaina Garvin Stifel Nicol FL
Mark Fellows Wells FargiCO
Ken Zannoni  Congress VMA
Lemon/Shelton/Ellertc Wells Farg VA
Anderson { Wells Fargi KS
Covino/Covino/Sande:Legacy We ID
Lyn Hennion Umpgqua InOR
Robert  Lansing  Wells Farg:i PA
Thomas Snyder  Wells Fargt WA
Matthew Crowder Wells Farg:NC
Demarcus/Ong/Tsou Wells Farg:CA
Richardson/Fitzgerald Wells Fargi GA
Angela  Camel Wells Farg: LA
William  Hudson  Wells Fargi 1A
Nancy Skeans  Schneider [PA
Dominick Ruiz Wells Farg CA
Robert  Armstrong Arvest Inve OK
Dominick Giovannon Wells FargiNJ
Carla Barron  Wells Fargi TX
Terri Osness  Wells Farg:AZ
Greg Weggemar Wells Fargr Wi
Alan & Det Sandar ~ Wells Farg AK
Ryan Joyce Per Stirling TX
Fred Goduti  Wells Farg«NC
Clyde Allen Wells Farg: TN
J. Patrick Murtha  Wells Farge MN
Richard  Eskind Wells Farg: TN
Anderson { Wells Farg KS
Bill Callis Southwest TX
Bill Callis Southwest TX
Thomas Batson  Wells FargiAZ
Eddy Olandj Wells Farg CA
Parker Ma: Wells Farg: PA
John Clement  Arvest Inve OK
James Wong Wells Farg:CA
Jerome  Gendron Stifel Nicol IL
John Martfeld LPL Financi AR
Sabin & Sabin Wells Farg: MO
James Wong Wells Farg: CA
Trotter / Rueckert / Gt Wells FargiIL
Mike 2ahler Wells Farg CO
David Sanders Legacy We ID
D.Scott  Phillips  Wells Fargi UT
Summer Bryan Wells Farg: TN
william  Hudson  Wells FargiIA
Donald  Turk Wells FargiNV
Tom Seld! Wells Farg M1
Buikley/Patrick Wells Farg OH
Ronald  Bonham Wells FargiOR
Frank Delfino  Wells FargiNJ
Jesse Hibbetts Wells Farg: TX
Christophe Bell Wells FargiUT
Lisa Grimes  Wells FargiIN
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Assets as of 9/16/2013 Cumulative
Firm 9/13/2013 Date Mailed Calendar Days Since Type % of total Total

Wells Fargo 1,160,745,069.73 8/9/2013 38 dual 77.0% 77.0%
Raymond James 48,088,260.79 8/13/2013 34 dual 3.2% 80.2%
RBC Wealth Management 65,740,103.44 8/14/2013 33 dual 4.4% 84.5%
Stifel 36,036,489.78 8/19/2013 28 dual 2.4% 86.9%
Baird 1,391,199.96 8/26/2013 21 dual 0.1% 87.0%
Charles Schwab 38,884,798.95 8/26/2013 21 dual 2.6% 89.6%
Envestnet 3,582,712.00 8/26/2013 21 dual 0.2% 89.8%
Fidelity 51,870,579.35 8/26/2013 21 dual 3.4% 93.3%
Merrill Lynch 7,296,779.73 8/26/2013 21 dual 0.5% 93.7%
Morgan Stanley Smith Barney 3,360,221.87 8/26/2013 21 dual 0.2% 94.0%
Oppenheimer & Co 793,564.94 8/26/2013 21 dual 0.1% 94.0%
TD Ameritrade 5,176,758.92 8/26/2013 21 dual 0.3% 94.4%
Pershing/Lockwood 55,032,343.56 Pershing will re-assign on notice of closing wrap 3.6% 98.0%
LPL Financial 18,902,890.35 requires Due Diligence wrap 1.3% 99.3%
UBS 11,104,682.99 Indian Tribe hasn't agreed Inst 0.7% 100.0%
total 1,508,006,456.36 100.0%

OS Received 03/16/2023
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SAMUEL KORNHAUSER, State Bar No.
LAW OFFICES OF SAMUEL KORNHAUSER
155 Jackson Street, Suite 1807

San Francisco, CA 94111

Phone Number: (415) 981-6281

Attorneys for Defendants, NAVELLIER & ASSOCIATES, INC. and LOUIS NAVELLIER

UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

' + 17-cv-11633-DJC
SECURITIES AND EXCHANGE COMMISSION =€ No-# 17-¢v-1163

s. :
Y Supplemental Declaration of Henry J. Kahrs,

NAVELLIER & ASSOCIATES, INC. and LOUIS CPA/CFF/ABV, CMA, CFE
NAVELLIER :

I, Henry J. Kahrs, CPA/CFF/ABV, CMA, CFE declare as follows:

1. I am the Managing Partner of the Los Angeles and Orange County offices of The
Global Forensics Unit at Baker Tilly, an international accounting and financial advisory firm. The
Global Forensics Unit of Baker Tilly is a consulting firm specializing in forensic accounting,
economic damage analysis, and business valuation. My practice involves all three of these arenas. 1
am a Certified Public Accountant (CPA), Certified Management Accountant (CMA), Certified
Fraud Examiner (CFE), Accredited in Financial Forensics (CFF), and Accredited in Business
Valuation (ABV). I also received a Master of Business Administration in Finance from California
State University, Fullerton. I have been practicing for over 35 years and have been involved in

numerous cases involving financial analysis, business valuation and disgorgement of profits. I have

DECLARATION OF HENRY J. KAHRS, CPA/CFF/ABV, CFE, CMA
SEC VS. NAVELLIER
CASE NO. 17-cy-11633-DJC

@S Received 03/16/2023
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15. Also, the SEC did not consider that the customers that trusted NAI with is

investments actually made $211,196,301 as a result of investing with NAL. The gains are the reason

that NAI earned its fees, not the false advertising. At a maximum, only the first quarter of any —
client should be subject to disgorgement, as any gains made by NAI were based on its above
average performance for its clients.

16.  Mr. Alex also calculated pre-judgement interest. | understand that Mr. Alex
calculated the interest from the date of the payment. 1 further understand that the interest should be
calculated from the date of filing, which is August 30, 2017. Since there were no profits, there is no
interest.

17. A summary of the analysis is reflected on the SUMMARY Schedule. The actual
result is a total profit (loss) of $(1,105,444).

18. I reserve the right to update my analyses if additional information becomes available.

I declare under the penalty of perjury under the laws of the State of California and the

United States that the foregoing is true and correct.

Executed February 2, 2021 at Orange, California.

Henry J. Kahrs
CPA/CFF/ABV, CMA, CFE

-

DECLARATION OF HENRY J. KAHRS, CPA/CFF/ABV, CFE, CMA
SEC VS. NAVELLIER
CASE NO. 17-¢v-11633-DJC

DS Received 03/16/2023
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89804207 Miller, Jach 12/6/2031 11/28/2012 Wells Farg: Matthew & 1% - ADYV $104,889.00 $0.00 $111,832.44 §6,943.44 6.51 $1,168.71 $525.92 $71.84 $32.33
8379046 Carell, Jam  1/27/2012 10/14/2013 Wells Farg: David Brad 1% - ADV $99,732.00  $30,000.00 $144,608.92 $14,876.92 11.84 $2,211.05 $994.97 $169.41 $76.23
83879864 Bryant, G  9/7/2011 1/11/2012 Raymond ) Wonnle Sh 1% - ADV $99,870.00 $0.00 $101,339.01 $1,469.01 147 $310.71 $139.82 $62.93 $28.32
907673  Sirosky, D3 1/6/2012  12/2/2013 T O Amarit fim Miller 85 bps - AT $120,000.00 $0.00 $150,510.93 $20,510.93 15.78 $2,039.50 $509.88 $251.27 $62.82
907699  Sluman, Th 12/14/2011  12/2/2013 T O Amerit Jim Miller BS bps - AL $50,000.00 $0.00 $36,370.26 $6.370.26 13.83 $814.98 $203.76 $0.00 $0.00
910206  Sillyman, S 12/9/2011  12/2/2013 T O Amerit fim Mitler 85 bps - AL $50,000.00 $0.00 $56,071.04 $6,071.04 12.14 $812.65 $203.18 $23.29 $5.82
913182  Deats, W.{ 12/7/2011 12/2/2013 T D Amerit fim Miller 85bps - AL $7500000  534,752.44 $137.609.84 $17,857.40 15.41 $1.750.04 $431.52 44192 $10.48
97882150 Sherrod, Br  6/8/2012 11/13/2013 tnvestmenr Scott Wint 1% - ADV $465,822.34 $0.00 $537,277.09 $71,454.75 15.32 $6.557.80 $2,951.01 $0.00 $0.00
Alte $255,241,186.20 $297,942,201.85 533,689.336.22]{—— $4,280,956.86 $1.917,620.49 $285,034.14  $127,829.85

et ———— ——— T S ——

Prem $23,315,689.16

$278,556.875.36 Plus Premiums> $6,270,948.50 é—
Towat $39,960,784.72

OS Received 03/16/2023



PROFITS RECEIVED
AND FEES PAID BY
CLIENTS WHO
BECAME PREMIUM
CLIENTS BETWEEN
8/10/2011 AND
9/30/2012
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Bortfollo
002777
002982
003007
003015
003023

Iile Start Date

williams. J.  8/29/2041
Karsten, Gi 10/11/2011
Smith, leff 10/28/2011
Ssmpscll, ¢ 10/27/2011
Scaliore, Ui 10/26/2011

Closure Date FA Compn

003197
003221
003262
003270
003288
003298
005128
006132
008225
010544

trvin, Mark
Bredeman
Heroty, M-
Dorlan, Th
Heafey, Ka
Walis, Pete
Crotby Fan
Edward & 1
James Cror
Thampson,
021502  Moore, Ch.
065069 Johannal.
10191000 Centercare
10212840 Drapesu, R
10265573 Keanedy, €
104659388 Detuncq, C
10555133 Mains, Gre
10572990 Morrow, C
10625551 Alexander,
10741031 Stephen Sy
10747951 Andoga Fa
10828038 Smuth, Pau
11096203 Stumer, irv
11130003 Smith, Leo
11251636 Graater An
11267505 Dexter, Jar
11323328 Rabert M.
11383997 Boivin, Gre
11592117 Knue, Thac
11646962 Kirkpatnek
11740382 Ansley 1.7
11818721 SR & SE Scb
11882997 Mcadows,
11958035 Eckhoff, O,
12029073 Bocketl, W
12102983 Asciutto, X
12125433 Lewis, Ksy
12163615 Armstrang
12166848 The Alaska
12173103 Heiskell o
12316949 Faliring, Di
12365765 Mauser, Te
12402618 Mcknclly, i
1251125_ Forlenza, A
12559119 Jonos, Mar
12732319 lon Thkac, b
12747081 Orlon tnve:
12753350 Harcl, Thoe

1/19/2012
2/3/2012
2/28{2012
2/28/2012
31212012
fnfam2
12/7/2011
12/7/2011
12/2/2011
12/2/2011
2/5/2012
22142002
6/4/2012
12/20/2011
1712/2012
1/4/2012
2/10/2082
10/27/2011
1/10/2012
4/9/2012
2/28/2012
2/6/2082
302242012
11713/2011
10/2772011
11/17/2011
10/19/2033
9/22/2011
12/22/2011
11/15/2031
32012
62712012
2/802012
10/27/2011
8/19/2011
8/26/2011
4/1172012
10/5/2011
2/10/2012
9/20/2011
12/9/2011
10/19/2011
8/15/2012
4/26/2012
11/23/1011
8/29/2011
8/30/2011
9/26/2011
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£AName
12/2{2013 Benjantin ¢ David Han: FIXCO
12/2/2013 Benjamin £ David Han: AIXCO
1/2/2013 Benfamin € Russell Har AXCO
12/2/2013 Benjamin € Dovid Hant FIXCO
8/29/2013 Benjamin € Russell Har FIXCO
12/2/2013 Acnjamin £ David Hant FIXCO
12/2/2013 Benjamin £ David Ham FIXCO
12/2/2013 Benjamin £ David Hans FIXCO
12/2/2013 Benjamin € David Hans FIXCO
12/2/2013 Benjomin E David Hant FIXCO
12/2/2013 Benjsmin k Dovid Hant FIXCO
12/2/2013 T D Amerit jim Miller 85 bps - AT
12/2/2013 7 D Amerit lim Miller 85 bps - AC
12/2/2013 T D Amerit lim Miller BS bps - AL
12/2{2013 T O Amerit Jim Miller BS bps - AL
10/22/2013 Morgan St Christephe 1% - ADV
10/22/2013 Motgan 5t Lorn Lymar 1% - ADV
10/14/2013 Wells Fargr Brlan Bofl 1% - ADV
10/14/2013 Ameriprise Bruce Bevii 1% - ADV
10/34/2013 Wells Farge Steven Pat 1% - ADV
9/17/2012 Wells Fargc Shawn Der 1% - ADV
10/14/2013 Wolls Fargs Matthew R 1% - ADY
10/14/2013 Wells Farg: Cameron h 1% - ADV
10/34/2013 Wells Fargs Richard Cis 1% - ADV
10/3/2033 Sufel Nicol Dave West 85 bps - AL
30/14/2013 Wells Fargo Advisars 85 bps - AL
1071472013 Wells Farg: Eric Smith 1% - ADV
10/14/2013 Wells Fargs Dorinick € 90 bps - AL
1071472013 Wells Fargi John Adam 1% - ADV
10/14/2013 Welis Farg: Matthew B 1% - ADV
10/14/2013 Wells Farg: Owight En: 1% - ADV
11/28/2011 RBC Weakl Tim R Bock 1% - ADV
9/16/2013 Wells Fargs Both Spark 1% - ADV
5/24/2013 1P\ Financl Zack Alkha FINCO
1071412013 Wells Farg: David Brad 1% - ADV
11/13/2013 tnvestmen BartJoncs 1% - ADV
10/1472013 Wells fargy Richard Cis 1% - ADV
10/1472013 Wells Farg Roger Viac 1% - ADY
10/1472013 Wells Fargs Steve Perg, 1% - ADY
1071472013 Weils Fargs Matthew C 1% - ADV
10/14/2013 Wells Fargs Dominick ¢ 90 bps - AC
101452013 Wells Fargs Teeri Osne: 1% - ADV
10/14/2013 Weils Farge Grog Wegg 1% - ADV
10/1472013 Wells fargcAlan & Det 1% - ADV
871972043 \WVells FargcSam Cricht 1%+ ADV
8/28/2013 Wells Farge Michacl W 1% - ADV
10714/2013 Wells Farge Mike Zahie 1% - ADV
8/12/2013 Wells Forgs Brooks Cor 1% - ADV
10/1472013 Wells Fargs Frank Delfl 1% - ADV
8/6/2013 Wells Fargo Advisors 1% - ADV
20/14/2013 Wells Farg: James Chu: 1% - AOV
10/14/2013 Wells Fargo Advisors 1% - ADV
8/20/2013 Wells Fargi Brian Rill 1% - ADV

OS Received 03/16/2023

$102,000.00
$327.955.00
$166.000.00
$347,375.00
$200,000.00
$275,000.00
$1,000,060.00
$234,256.00
$150,000.00
$68,513.00
$108,000.00
$50,000.00
$60,000.00
$75,000.27
$200,000.77
$73,858.32
5198,633.58
$683,830.73
$525,857.00
$199,516.00
$99,683.00
$341,193.94
5$99,731.00
§105,936.00
5169,348.00
$349,762.02
$243,638.28
$141,956.21
$92,804.00
$146,956.00
$330,258.00
$299,095.00
$137,963.00
$133,948.00
$124,808.00
$162,264.23
$229,181.26
$99,676.25
$249,686.00
$113,136.00
$218,267.00
$99,566.21
$152,397.00
$199,747.80
$401,798.060
$77,581.00
$180,767.00
$104,911.52
$107.215.65
$207,151.00
$456,841.00
$499,674.00
$229.975.00

EecTyee StartAmount  Flows

$0.00
$1,126.66
$100,329.21
$0.00
+698,000.00
$0.00

$0.00

$0.00

$0.00

$0.00

$0.00
$57.000.00
50.00
$55,000.00
$57,445.00
$0.00
-$12,286.31
$461,180.75
-$82,000.40
$62,500.00
$0.00

$0.00
$0.00
+$12,500.00
$0.00
$88,315.51

+$120,000.00

-$8,000.00
50.00
-31,000.00
-590.956.00
$0.00

50.00

$0.00
$100,000.00
$34.742.23
$92,811.09
-530,705.62
$0.00
$9.00
$0.00

$0.00
$20,000.00
$46,000.00
$55,012.71
$60,635.84
+$20,000.00
$25,000.00
$0.00
-$9,508.56
$0.00

$0.00

$0.00

Cloturg Amaunt
$119,984.12
§397,984.94
$287,332.40
$404,914.55
$129,616.32
$293,287.32

$1,123,488.86
$258,962.87
$165,342.33
§75,972.53
$119,615.27
$121,785.13
$67,629.86
$149,474.09
$302,097.61
$82,904.18
$208,129.85
$1,302,248.36
$512,813.02
$291,796.86
$108,247.01
$375,841.91
$105,817.41
$103,733.40
$191,320.12
5514,388.82
$150,339.22
$148,613.18
$107,259.17
$166,508.08
$253,803.17
$298,11247
$168,202.50
$154.456.74
$250,503.72
$179.911.57
$352,840.25
$76,890.20
$250,295.40
$133,785.25
$256,626.19
$110,322.35
$201,890.59
$275,551.63
$515,698.50
$142,981.82
$190,378.47
$139,129.04
$117,751.73
$232,783.57
$532,723.64
$595,935.76
$263,871.30

Gain /Loy
$17,984.12
$68,863.28
$21,003.19
$57,539.55
$27,616.32
$18,287.32

$123,488.86
$24,706.87
$15,342.33
$7,459.53
$11,615.27
$14,745.13
$7.629.86
$19,473.82
$44,651.84
$9,045.85
$21,782.28
$152,236.87
$68,856.42
$29,780.85
56,464.01
$34,647.97
6,086.41
$10,297.40
$21,982.12
$66,311.29
$26,700.94
514,656.97
§14,455.17
$20,952.68
$14,501.17
-$982.53
$30,239.50
$10,508.74
$26,095.72
+542.094.95
$30.847.90
$2.919.57
$40,609.40
$20,649.25
$38,359.19
$10,656.14
$29,493.59
$29,803.83
$57,887.79
$9,764.98
$29.591.47
$9,267.52
$10,536.08
$35,141.13
$75,882.64
$96,261.76
$33,896.30

E

meX
i

gy
v-f“"w

NetiRR GrossRevenue NetRgvenyg GeosmsbitQu NetfinstOtr
17.63 $2,104.62 $631.15 $0.00 $0.00
18.55 $6,731.81  $1,98L.57 $677.82 $199.48
1012 $2.716.97 $799.60 $0.00 $0.00
1656 $6,755.91  $1,883.27 $603.54 $177.62
14.48 $3571.03  $1,050.96 $0.00 50.00
12.59 5448364  5$1,322.48 $511.32 $150.48
1235 $16,274.69  $4,789.64 $0.00 $0.00
1082 §3,603.07  $1,060.39 $0.00 $0.00
10.60 $2,304.47 $676.20 $0.00 $0.00
1082 $1,049.85 $308.57 $0.00 $0.00
1068 5$1,656.87 $488.20 $0.00 $0.00
1422 51,465.71 $366.44 $27.95 5699
12.72 $582.19 $245.56 $33.53 $8.38
1621 $1,865.94 $466.50 547.36 S11.79
17213 64017.84  $1,004.47 $125.75 $31.44
1225 $1,057.30 $475.79 $103.20 546.44
1127 $3,25672  $1.465.53 $212.24 $95.51
15.81 $1457636  $6559.36 $485.78 $218.60
1.4 $9275.25  $4,173.86 $0.00 50.00
13.30 $3,89068  $1,750.81 $431.83 $194.32
8.49 $756.01 $340.21 $237.60 $106.92
9.92 575447  $2,589.51 $448.69 $201.91
163 $1,972.38 $887.59 $172.60 $79.92
9.42 $1,502.65 $856.38 $235.09 $105.79
13.89 $2,60933  $1,174.20 $379.41 $170.73
30.41 $1,176.22 $529.30 $305.80 $137.61
1147 $3,16252  $L823.13 $559.17 $251.63
107 $2,128.04 $957.63 $0.00 $0.00
1871 $1,603.26 $721.47 $122.04 $54.92
1343 $2,753.44  $1,239.05 $261.70 S17.77
13.21 $6,04554  $2,720.50 §398.12 $17915
-0.33 $0.00 $0.00 $0.00 50.00
2192 $3,046.14  $1370.78 $0.00 $0.00
15.31 $2.173.07 $977.90 $0.00 $0.00
15.29 $327378  $L473.19 $157.29 $70.78
11.86 $2,100.88 $945.39 $390.14 $175.56
14.38 $332634  $1,496.87 $0.00 5000
1001 $1,465.64 $659.54 $142.00 $63.50
18.26 $5,141.91  $2.313.37 $444.65 $200.09
18.25 $2,589.69  $1.16535 $123.98 $55.79
12.57 $4,78117 215152 $197.34 $83.50
10.69 $1,523.17 $685.42 $217.85 $98.03
18.07 $3,590.92  $1.615.91 $363.25 $163.46
1219 $3,15592  $1.42017 $262.68 $118.21
19.70 $9,219.20  $3,138.68 $0.00 $0.00
1258 $1,654.17 $744.39 $42.51 $19.13
1735 $3,647.83  $1,641.5) $361.57 $162.71
877 $1,223.39 $550.53 $131.86 $59.34
9.83 $1,583.85 $712.73 $190.41 $85.68
1704 $4,124.38  $1,855.98 $209.99 $84.50
16.84 $10,19192  $4,586.15 $400.52 $180.23
19.35 $828371  $3,727.67 5424.38 $150.97
14.74 $4,95348 52,2951 $0.00 $0.00
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Case 1:17-cv-11633-DJC Document 366 Filed 10/18/21 Page 1 of 71

UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

)
SECURITIES AND EXCHANGE )
COMMISSION, )
)
Plaintiff, )
)

V. ) Case no. 17-cv-11633 DIC
)
NAVELLIER & ASSOCIATES INC., LOUIS )
NAVELLIER, )
)
Defendants. )
)

NOTICE OF AMENDED AND SUPPLEMENTAL APPEAL

Notice is hereby given that Navellier & Associates, Inc. and Louis Navellier, Defendants
in the above-captioned action, amend and supplement their previously filed June 4, 2020 appeal
to the United States Court of Appeals for the First Circuit from the “Final Judgment” entered
June 2, 2020 (Docket No. 295) presently pending as Appeal No. 20-1581, to further and
additionally appeal, as part of pending Appeal No. 20-1581, the Amended Final Judgment
(Docket No. 361-1 entered, after remand, on September 21, 2021) and from the Amended
Disgorgement Findings of Fact and Conclusions of Law (Docket No. 361 also entered September
21, 2021), and from all orders subsumed therein, including the Partial Summary Judgment Order
filed on February 13, 2020, (Docket No. 252), the companion Order Dismissing Counts Three

and Four filed March 26, 2020 (Docket No. 266), the Order denying reconsideration/ new trial
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Case 1:17-cv-11633-DJC Document 366 Filed 10/18/21 Page 2 of 71

filed on April 2, 2020 (Docket No. 270), and the June 2, 2020, February 13, 2020, March 26,
2020 and April 2, 2020 orders, and orders Docket Nos. 294, 291, 272, 229, 217, 215, 209, 175,
165, the March 13, 2019 electronic order, Docket No. 143, the February 19, 2019 electronic
order, Docket No. 140, the February 19, 2019 electronic order, Docket No. 125, Docket No. 108,
Docket No. 76, Docket No. 3, and certain orders and findings after May 24, 2020, including

Docket Nos. 294, 295, 323, 331, 332, 335, 336, 337, 341, 342, 357, 359, 360, 361, and 361-1.

Respectfully Submitted

Dated: October 18, 2021 By: /s/Samuel Kornhauser
Samuel Kornhauser

Law Offices of Samuel Kornhauser
155 Jackson Street, Suite 1807

San Francisco, CA 94111

(415) 981-6281

samuel . kornhauser@gmail.com

BROOKS & DeRENSIS

111 Devonshire Street, Suite 800
Boston, MA 02109

(857) 259-5200

sbrooks@bdboston.com

Attorneys for Defendants/Appellants
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Case 1:17-cv-11633-DJC Document 387 Filed 09/23/22 Page 1 of 12

UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

SECURITIES AND EXCHANGE
COMMISSION,

Plaintiff,
V. Case no. 17-cv-11633 DIC

NAVELLIER & ASSOCIATES INC., LOUIS
NAVELLIER,

Defendants.

N’ e N N N N N Nt St N N N N

NOTICE OF AMENDED AND SUPPLEMENTAL APPEAL

Notice is hereby given that Navellier & Associates, Inc. and Louis Navellier, Defendants
in the above-captioned action, pursuant to 28 U.S.C. §1292(a)(1), appeal the District Court’s
September 13, 2022 Order (Docket No. 382) denying Defendants’ motion for amendment of
disgorgement findings of fact and conclusions of law and denying Defendants’ motion to alter or
amend amended final judgment. A copy of said Order (Docket No. 382) is attached hereto as
Exhibit 1. Navellier & Associates, Inc. and Louis Navellier also hereby appeal from the portion
of the September 13, 2022 Order (Docket No. 385) denying their motion for stay of judgment
pending appeal, including denial of their motion to stay/enjoin the SEC from proceeding with its
administrative proceedings against Defendants (SEC Administrative Proceeding No. 3-19826)

and denial of Defendants’ motion for stay without bond or for stay with a bond or security of at
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Case 1:17-cv-11633-DJC Document 387 Filed 09/23/22 Page 2 of 12

most $27,500. A copy of said Order (Docket No. 385) is attached hereto as Exhibit 2.

The District Court has not, pending further briefing, ruled on Defendants’ motion for stay
of judgment pending posting of a supersedeas bond in an amount between $24,681 and
$33,000,000, and Defendants are not appealing, at this time, that portion of the Court’s Order
(Docket No. 385) which denies without prejudice Defendants’ motion for stay upon posting of a
supersedeas bond of some amount (to be determined) between $24,681 and $33 Million.

These appeals are in addition to Appeal No. 20-1581 and in addition to Appeal No. 21-

1857 now pending in the United States Court of Appeals for the First Circuit.

Respectfully Submitted

Dated: September 23, 2022 By: [s/Samuel Kornhauser
Samuel Kornhauser

Law Offices of Samuel Kornhauser
155 Jackson Street, Suite 1807

San Francisco, CA 94111

(415) 981-6281

samuel.kornhauser@gmail.com

BROOKS & DeRENSIS

111 Devonshire Street, Suite 800
Boston, MA 02109

(857) 259-5200

sbrooks@bdboston.com
Attorneys for Defendants/Appellants
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Case 1:17-cv-11633-DJC Document 344 Filed 11/16/20 Page 55 of 104
Case 1:17-cv-11633-DJC Document 277-1 Filed 04/22/20 Page 2 of 20
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- busizess was sold would not have stopped raving . rexms of what we comunicated to rhem is oy -
2 their business with F-Squared or wit: Navellier, 2 recollection, you kuow, as to how we got to the
1 even if they knew the trutn. 3ut some would have 3 .0 percent being & reasonable approximation. It
4 stopped. 4 accepted the noticn -- and tzis is where I couldn't
5 And we needed to get some disgorgement for 5 precisely recall if we grared this wit® the law
" & thae, ac least, you lmow, as & yeasonable basis -- 6 firm. We certainly would have, if they'd asked; and
( 7 this is wsat we articulated to them -- and that that | 7 we may rave. so 1'11 cive you this information. ™
8 approximation vas around 10 percent for wrat we 8 It vas &1 articulation wits res;@cc to
| 9 could recommend. 5 advertising ng trat the older -- you xaow, r.nere's
1-0 * Q. Zad how 4did you arrive at tze notion that -0 academic papers ¢ out there -- the older a cri.-.glf i
-. 10 perceat would have left or -- if they knew about |ZI fecord cets, “tha less importaat it “Is a8 ;general
-2 the alleged false track record? Z2 matter
23 MR. JONES: Objection. Trnat answer may 3 T Now, there may be some factors with
-4 involve opinion work product. You can answer anly -4 T-Sgusyed that are unigue to that. But it certainly
-§  to the extent that that was comrunicated to Arent -3 is sometzing that's out there, you know, in tze
-6 Pox or anotaer outside party. -6 industCry.
h MR. KORMHAUSER: Well, you know, just 7 So we accepted the notion of tnat for
-8 for the record, there's a selective enforcement -8 purposes of coming to settlement trat over time, the
-g claim here. And part of that selective enforcement |8 fake and inflated track record -- waic: esseatially
20 is that the SEC is acting in bad fait>. 20 stops in, like, Septerber of 2008 -- becores less
2- So I believe that we're entitled to get [2: importaat. -
22 the reasons for the SEC acting the vay it did if 23 8o uzen you fast forward to five years,
23  you're going to defend and say that there vas 10 bad |23 six years, seven years later, whatever it was -- I
24 motive or improper purpose. So I'm entitled to 24 guess it was about five years in t=is case -- it's
—page 51 Page 53
¢ ingquire into what the purpose was and what -- 1 ot nearly as irportant as it would have beea in,
2 MR. JONES: Your entitled to inquire 2 say, October of 2008 or Novermoer of 2008, when
2 inro facts. Tzat's uzat the jusge said. The judge 3 you're sitting in September 2021, An investor ruc:..r.
4 said that -- and, in fact, instructes the Cormission | 4 care more about one year's perforrmce, less tha.n.
5 to protect against -- 3 say, th ey woula fwe ;/ears or ten years.
6 MR. KORMHAUSER: Trey dida't -- 6 "0 so did you think “that there was
7 MR. JONES: Says "Tne SEC's counsel may 7 justification for disconting the sales price
& protect against the disclosure of work product or 8 90 percent?
9 privileged information in the 30(b) (6) deposition by | 2 M. JNES: Objecticn. What Mr. 3aker
-0 interposing appropriate objections and giving -3 trought or wrat the SEC thougst is opinion work
-+ instructions on a question-by-guestion basis.® 21 product.
-3 we're following what the judge said wes supposed to | =2 KORNHRUSER: You're instructing him
-3 happen here, Sam. ©3  aot to aswer?
4 MR. KORMHAUSEX: wWell, for once, we t4 V2. JONES: I am insctructing hinm not TO
:5 disagree. Opuld you read the peading question back, {13 answer.
26 please? =3 Q. Okay.
7 * (Question read back) =7 A. 3ut was your question at ane point wiether'
28 MR. JONES: Again, I instruct you to -8 we shared our beliefs or our thougats with counsel?
-9 answer only insofar as the thinking process of the ©g I thought it was. 1 can answer that.
20 SEC vas commmicated outside tre SEC, eitxer to 29 Q. No. I understand. 3ut when you're s=aring
2°  Arent Fox or to other third parties or other parties {21  your thoughts and beliefs, did vou believe wrat you.
22 because the internzl process is opinion work product |22 were saying? Did you tzink that it was -- trere was
21 angd deliberative process privilege. 23 & factual or real basis for discounting tae 14
24 p. Okav. So I twnink what I just described in 24 mpillion bv 93 perceat?
\
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Firm Composite Percentage Composite Campaosite Composite
Year Assets Assets of Firm b:‘:::s;; d Pure Gross Net Return S&:eforo l(:;f)ex Dispersion
(sM) ($M) Assets Return (%) (%) urm %
_ 2,719 23 <1% 99 3.19 113 21 0.14
Aoy 2,365 3 <1% 21 15.00 1318 15.77 N/A?

e, 1o mance calculations for the period ended December 31, 2010 only includes 10 months of history.
A information is not statistically meaningful due to an insufficient number of portrolios in the compaosite for the entire year.

1 Compiiance Statement - Navellier &
Asancietes, Inc. claims compliance with the
sestment Performance Standards

-3 and has prepared and presented
“aport in comphance with GIPS

ndards. Navellier & Associates. Inc. has
inuependently verified for the periods
‘ai » 1, 1895 through September 30,

201 by Ashland Partners & Company LLP.

3 Lon assesses whether (1) the firm has
with all the composite construction
qunree.ents of the GIPS standards on a

i~ basis and (2) the firm's policies and
s are designed to calculate and

tarch i 2010 through September 30, 201
The ication and performance examination
‘ope-ta are available upon request.

tion of Firm - Navellier & Associates.
-egistered investment adviser

red in 1987, Navellier & Associates,
ages a variety of equily assets for

. v .S, and Canadian institutional and
ats. The firm's list of composite
~ns as well as information regarding
- policies for valuing portfolios,

3 performance, anc preparing
presentations are available upon

1% 3

Arap Composite includes all

\ary Vireo Pramium equity accounts

cnarged a wrap fee and are managed

‘ar objectives for a full month,

those accounts no longer with the

strategy attempts to track an index

the AlphaSector Premium Index
Navelliar & Associates, Inc. pays
fee to F-Squared Investments.

yvide a model of the Index. The

suantitatively driven and applies

w-zrading protocol to nine Select

‘DRs and an axchange traded fund

Lpresenting 1-3 month Treasuries.

i the Vireo Premium accounts

| by Mavellier & Associates. Inc. may

cash eguivalent, such as money

“ands, in place of the 1-3 month
ETFE. The ndex has the potential
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to be invested in any combinatiuin of the

nine SPDRs including all nine at the same
time, a comhination of sector SPDRs and

the Treasury ETF, or can be 100% invested

in the Treasury ETF. There is no guarantee
that Navellier will achieve returns similar to
the index, and in fact the strategy’s returns
may vary from the index due to the timing of
tracles and after fees are taken into account,
including management fees, brokerage or
transactions costs. or other administrative or
custodian fees. Performance is calculated on &
“time-weighted" and “asset-weighted” basis.
performance figures that are net of fees take
into account advisory fees and any brokerage
fees or cOMMISSIONS that have been decducted
from the account. "Pure” gross-of-fees
returns do not reflect the deduction of any
trading costs, fees, or expenses. and are
presented only as supplemental information.
Performance results are total returns and
include the remvestment of all income,
including dividends. The compaosite was
created March 1, 2010. As of April 2012, the
vireo AlphaSector Premium Wrap Composite
Ihas been renamed the Vireo Premium Wrap
Composite. Valuations and returns are
computed and stated in U.S. Dollars.

4. Management Fees - The management

fee schedule far accounts ranges from 75

to 100 basis points, depending on account
size and brokerage selected. Soma incentive
fee, fixed fee, and fulcrum fec accounts may
be included. Fees are negotiable, and not

all accounts included in the composite are
charged the same rate. Bundled fee accounts
make up 100% of the composite for all
periods shown. Fee schedules are provided
by independent sponsors and are available
upon request from the respective sponsor.
The bundied fees include custody, trading
expenses. and other expenses associaled with
the rmanagement of the account. The client is
referred to the firm's Form ADV Part 2A for a
full disclosure of the fee schedule.

5. Composite Dispersion - If applicable, the
dispersion of annual returns is measured by
the standard deviation across asset-weighted
portfolio returns represented within the
composite for the full year.

6. Benchmark - The primary benchmark for
the composite is the S&P 500 Index. The

S&P 500 consists of 500 stocks chosen for
market size, liguidity and industry groug
representation. It is a market vaiue weighted
index with each stock’s weight in the index
proportionate to its market value. The
reported returns reflect a total return for
each quarter inclusive of dividends. The assel
mix of the composite may not be precisely
comparable to the presented indices.
presentation of index data doas not reflact

a balief by the Firm that the S&P 500 index.
or any other index, constitutes an investment
alternative to any investment strategy
presented in these materials or is necessarily
comparable to such strategies.

7. General Disclosure - The three-year
annualized standard daviation is not
presented because 36 montns of history is
not available. Actual results may differ from
composite results depending upon the size

of the account, custodlian related costs, the
inception date of the account and other
factors. Performance results presented
herein do not necessarily indicate future
performance. Investment in equity strategies
involves substantial risk and has the potential
for partial or complete loss of funds invested.
Results presented include reipvestment

of all dividends and other earnings. The
sacurities identified and described do not
represent all of the securities purchased,
sold, or recommended for client accounts.

it should not be assumed that any securities
recommendations made by Navellier in

the future will be profitable or equal the
performance of securities made in this report.
A list of recommendations made by Navellier
& Associates, Inc. for the preceding twelve
months is available upon request.

MNavellier & Associates, Inc.
One East Liberty, Suite 504
Reno, Nevada 89501

800-887-8671
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Vireo Allocator Performance
3/31/2012
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VIREQ ALLOCATOR WRAPR COMPOSITE
Reporting Currency U.S. Dollar

Firm Composite Percentage Composite Allocator
o = i 9 Number of POS Composite Net Blended Composite
waar Assets g g Accounts PUra Gross Return (%) Benchmark Dispersion (%)
o, Q,
M) (3M) Assets Return (%) Return (%)
Al 2,719 378 14% 1,803 119 -1.05 0.43 0.42
2010 2,365 73 3% 358 12.53 10.75 12.59 N/A-‘_ -

‘Perfarmance calculations for the period ended December 31, 2010 only includles 10 months of history.
“MN7sA information is not statistically meaningful due to an insufficient number of porifolios in the composite for the entire year.

1. Compliance Statement - Navellier &
Associates, Inc. claims compliance with the
Global Investment Performance Standards
(GIPS®) and has prepared and presented this
report in compliance with GIPS standards.
Navellier & Associates, Inc. has been
independently verified for the periods January
1,1935 through September 30, 2011 by Ashland
Partners & Company LLP. Verification assesses
whether (1) the firm has complied with all the
composite construction reguirements of the
GIPS standards on a firm-wide basis and (2) the
firm's policies and procedures are designed to
calculate and present performance in compliance
with the GIPS standards. The Vireo Allocator
Wrap Composite has been examined for the
periods March 1, 2010 through September

30, 2011. The verification and performance
examination reports are available upon request.

2. Definition of Firm - Navellier & Associates, Inc.
i5 a reaistered investment adviser established

in 1987. Navellier & Associates, Inc. manages a
vanety of equity assets for primarily U.S. and

«Canadian institutional and retail clients. The

firm's list of composite descriptions as well as
ifforiiation regarding the firm's policies for
valuing portfolios, calculating performance, and
preparing compliant presentations are available
upon request.

3..Composite Description - The Vireo Allocator
Wrap Cemposite includes all discretionary

Vireo Allbcator equity accounts that are

charoed a wrap fee and are managed with
similar cbjectives for a full month, including
those accounts no longer with the firm, The
strategy attempts to track an index known as the
Alphasactor Allocator Premium Index (“Index™).
Mavellier & Associates, Inc. pays a licensing fee to
Fsquated Investments, Inc. to provide a model
of the Index, The Index “sleeves” are allocated
asfollovws: 36% consists of the AlphaSector
Premium Index, 30% consists of the AlphaSector
Fixed Income Premium Index, 24% consists of
thesAlphaSector International Premium Index,
and 10% consists of the AlphaSector Alternatives
Prermiumyindex. The AlphaSector Premium
Index:is.quantitatively driven and applies a
weekly trading protocol to nine Select Sector
SPDRs arid an exchange traded fund ("ETF")
representing 1-3 month Treasuries, Note that in
the place of the 1-3 month Treasuries in each
“sleave" Yireo Allocator accounts managed by
Navellier &-Associates, Inc. may invest in a cash
cauvalent; such as money market funds. The
index has the potential to be invested in any
comibination of the nine SPDRs including all nine
at the sarfe time, a combination of sector SPDRs
dnd the Freasury ETF, or can be 100% invested
in the Treasury ETF. The AlphaSector Fixed
incorme Fremium Index is quantitatively driven
ants ‘applizs a weekly trading protocol to four
fixda-income ETFs along with a 7-year Treasury
Thé index has the potential to be invested
atotnbination of the four fixed income

5 ann'the Treasury ETF or can be 100%
mvesied in the Treasury ETF, The AlphaSector
Internaticnal Premium Index is quantitatively

icl applies a weekly trading protocol

estments.com
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to two international equity ETFs, representing
developed international markets and emerging
markets, along with a 1-3 month Treasury ETF.
The index has the potential to be invested ina
combination of the two international ETFs, a
combination of the international ETFs and the
Treasury ETF, or can be 100% invested in the
Treasury ETF. The AlphaSector Alternatives
Premiium Index is quantitatively driven and
applies a weekly trading protocol to two
alternative ETFs, representing real estate and
gold, and either an S&P 500 ETF or a 1-3 month
Treasury ETF. The index has the potential to

be invested in a combination of the alternative
ETFs or a combination of the alternative ETFs
and the S&P 500 ETF or the 1-3 month Treasury
ETF if the AlphaSector Premium Index has

any exposure to the Treasury ETF. There is no
guarantee that Navellier will achieve returns
similar to the index, and in fact the strategy's
returns may vary from the index due to the
timing of trades and after fees are taken into
account, including management fees, brokerage
or transactions costs, or other administrative

or custodian fees. Performance is calculated on
a "time-weighted" and “asset-weighted" basis.
Performance figures that are net of fees take
into account advisory fees and any brokerage
fees or commissions that have been deducted
from the account. “Pure” gross-of-fees returns
do not reflect the deduction of any trading costs,
fees, or expenses, and are presented only as
supplemental information, Performance results
are total returns and include the reinvestment of
all income, including dividends. The composite
was created March 1, 2010. As of April 2012, the
Vireo AlphaSector Allocator Premium Wrap
Composite has been renamed the Vireo Allocator
Wrap Composite. Valuations and returns are
computed and stated in U.S. Dollars.

4, Management Fees - The management fee
schedule for accounts ranges from 75 te 100
basis points, depending on account size and
brokerage selected. Some incentive fee, fixed
fee, and fulcrum fee accounts may be included.
Fees are negotiable, and not all accounts
included in the composite are charged the same
rate. Bundled fee accounts make up 100% of the
composite for all periods shown, Fee schedules
are provided by independent sponsors and

are available upon request from the respective
sponsor. The bundied fees include custody,
trading expenses, and other expenses associated
with the management of the account. The client
is referred to the firm's Form ADV Part 2A for a
full disclosure of the fee schedule.

5. Composite Dispersion - If applicable, the
dispersion of annual returns is measured by
the standard deviation across asset-weighted
portfolio returns represented within the
composite for the full year.

6. Benchmark - The Allocator Blended
Benchmark is a blended benchmark using the
following indices: 5&P 500 (45%), MSCI World ex
U.S. (25%), and Barclays Capital U.S. Aggregate
Bond Index (30%). The benchmark is rebalanced
daily. The S&P 500 Index measures the
performance of the 500 leading companies in

leading industries of the U.S. economy, focusing
on the large cap segment of the market, with
approximately 75% coverage of U.S. equities.
The MSCI World ex U.S. Index is a free float-
adjusted market capitalization weighted index
that is designed to measure the equity market
performance of developed markets. As of June
2011, the MSCI World ex U.S. Index consisted

of the following 23 developed market country
indices: Australia, Austria, Belgium, Canada,
Denmark, Finland, France, Germany, Greece,
Hong Kong, Irefand, Israel, Italy, Japan, the
Netherlands, New Zealand, Norway, Portugal,
Singapore, Spain, Sweden, Switzerland, and

the United Kingdom. MSCI World ex U.S.

Index targets 85% of the free float adjusted
market capitalization. The Barclays Capital

U.S. Aggregate Bond Index is a broad-based
benchmark that measures the investment grade,
U.S. dollar-denominated, fixed-rate taxable
bond market, including Treasuries, government-
related and corporate securities, MBS (agency
fixed-rate and hybrid ARM passthroughs), ABS,
and CMBS. The returns for the index includes
the reinvestment of any dividends. The asset
mix of the composite may not be precisely
comparable to the presented index. Presentation
of index data does not reflect a belief by the
Firm that the Allocator Blended Benchmark,

or any other index, constitutes an investment
alternative to any investment strategy presented
in these materials or is necessarily comparable
to such strategies. As of October 2011, the Dow
Jones Moderate Global Index is no longer listed
as the primary benchmark because it is not a
reasonable representation of the investment
strategy because it lacks exposure to fixed
income. As of October 2011, the AlphaSector
Allocator Blended Index has been renamed the
Allocator Blended Benchmark.

7. General Disclosure - The three-year annualized
standard deviation is not presented because 36
months of history is not available. Actual results
may differ from composite results depending
upon the size of the account, custodian related
costs, the inception date of the account and
other factors. Performance results presented
herein do not necessarily indicate future
performance. Investment in equity strategies
involves substantial risk and has the potential
for partial or complete loss of funds invested.
Results presented include reinvestment of all
dividends and other earnings. The securities
identified and described do not represent all of
the securities purchased, sold, or recommended
for client accounts. It should not be assumed
that any securities recommendations made by
Navellier in the future will be profitable or equal
the performance of securities made in this report.
A list of recommendations made by Navellier &
Associates, Inc. for the preceding twelve months
is available upon request.

Navellier & Associates, inc.
One East Liberty, Suite 504
Reno, Nevada 89501

| 800-887-8671
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ECONOMIC CONSULTING

Analysis Of Correlation Between Historical Returns And F-Squared’s Net Fees
L Summary Of Opinion

1. There is substantial academic literature in economics and finance on the
relationship between historical fund performance and net flows of investor assets to mutual
funds. The takeaway from this literature is that fund flows are related to recent performance
history. Past returns are but one of many factors to which investor flows are correlated, and the
degree to which past returns are correlated with net fund flows declines with the age of the
returns. Indeed, the empirical data only reflects a statistically relevant correlation for one-, two-,
and three-year lagged returns. Thus. a fund’s investors flows are likely not attributable to its
historical returns of more than three years; instead, they are primarily attributable to unique fund-
specific characteristics and other factors, including fund volatility, fund fees, fund size, and fund
returns from within the past three years. See infra Section II.

2. In light of the academic literature and empirical data, the flows of investor assets
to the F-Squared’s AlphaSector indices that may have any potential correlation to pre-October
2008 historical returns are those received by F-Squared prior to October 1, 2011. Because F-
Squared’s AlphaSector indices were not available until October 2008, only asset flows between
October 1, 2008 and September 30, 2011 would potentially have been affected by advertised
information about pre-October 2008 historical returns. '

3. While there are a number of fund-specific characteristics other than historical
returns that influence flows of investor assets, we have been asked to assume that al// asset flows
to F-Squared’s AlphaSector indices during the period October 1, 2008 through September 30,
2011 were solely influenced by overstated historical returns (the “Sole Factor Assumption’) and
to calculate, based on that skewed assumption, the amount of fees collected by F-Squared during
that period that were potentially correlated with reported pre-October 2008 returns.

4. Applying the Sole Factor Assumption, we estimate that $1,314,226 is the
maximum in net fees collected by F-Squared in connection with its AlphaSector indices between
October 1, 2008 and September 30, 2011 that were potentially correlated with reported pre-
October 2008 returns. See infra Section IT1.
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5. Because the Sole Factor Assumption overstates the impact of historical returns,
the net fees between October 1, 2008 and September 30, 2011 that were actually correlated with
reported pre-October 2008 returns is less than $1,314,226.

1L Academic Literature On Drivers Of Net Flows

6. Sirri & Tufano (1998) address the factors driving net flows into mutual funds,
including lagged returns, controlling for other fund characteristics. They measure the correlation
of lagged one-, two- and three-year returns, as well as cumulative historical returns over a five-
year period, looking at the relative ranking ot tunds by return category. Generally, they find that
past returns are significantly correlated with net fund flows, and that this correlation exists for
only one-, two-, and three-year lagged returns. They also find that the level of importance of
returns on fund flows is declining with the age of the returns, and that investor flows are
significantly correlated with a number of other factors in addition to past returns, including fund
volatility, fund fees, fund size and fund marketing efforts.

7. In addition to Sirri and Tufano, many other authors have examined fund flow
drivers both directly and indirectly. For example:

e Carhart (1997) documents and attempts to explain return persistence in
mutual fund performance. finding that “funds with high returns last

year have higher-than-average expected returns next year, but not in
years thereafter.”

e Gruber (1996) and Zheng (1998) find evidence to support the “smart
money” effect, i.e., that investors select funds by moving away from
the poor performers and towards the good performers based on recent
historical returns to maximize their investment values.

e Chevalier and Ellison (1997) note that only one- and two-year lagged
returns have a statistically relevant impact on net flows. In fact, the
authors further state that they tried additional lagged returns beyond
two years in their regression analysis, but ultimately did not include
those lagged returns in their models because none of them were
significant in explaining flows.

! https://smwww.uvt.nl/fat/ﬁles/library/Carhart,%20Mark%20M.%20%200n%ZOPersistence%ZOin%
20Mutual%20Fund%20Performance%20(1997).pdf
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8. The key conclusion from all of these studies is that it is recent historical returns —
those within the last three years — that affect net flows into mutual funds. No academic literature
published over the past decade tests for or finds any relationship between net flows and returns
lagged for periods longer than five years. Indeed, the literature primarily focuses on the
relationship between fund flows and one-year lagged returns, with some papers including two-
and three-year lagged returns as well.

9. Moreover, when researchers test the impact of multiple lags of returns on net
flows, they generally find a decreasing impact of performance on flows over time — in other
words, older performance measures matter less to investors. For example:

» Jain and Wu (2000) show that the impact of historical returns on net fund
flows decreases with the age of the historical returns — in their model, the

impact of three-year lagged returns on net flows is approximately one-
third as large as one-year lagged returns.

¢ Sirri & Tufano (1998) find that ranking in the top 20% of raw return
performance one year ago has an impact on net flows that is more than
twice as large as ranking in the top 20% of raw return performance three
years ago (in a model which controls for a number of other fund
characteristics, including rank one year, two years, and three years ago).

o Chevalier and Ellison (1997) find that the impact of returns on flows
decreases over time, with two-year-lagged returns having a substantially
lower impact on flows than one-year-lagged returns.

e Cashman, et al. (2007) look at monthly net flows of assets into mutual
funds and monthly lagged returns. The authors find that there is a
statistically significant impact of monthly lagged returns — indicating
both that investors respond to very short term performance measures —
and also that the impact of these monthly returns generally decreases over
time (i.e., that the impact of returns from one or two months prior is
larger than the impact from months three through twelve).

10.  Thus, to the extent asset flows to F-Squared’s AlphaSector indices during the
period October 1. 2008 through September 30, 2011 were influenced by historical returns, the
literature indicates the relevant returns would be the returns one year prior, i.e., generally from
2007-2010, with more weight placed on 2010 performance than on any prior year to influence
flows in 2011.

11.  Asexplained above, the academic literature consistently shows that there are a

variety of drivers of net flows into mutual funds other than lagged historical returns. These
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include measures of fund volatility, fees and loads, fund size, fund family characteristics,
measures of press coverage, and fund turnover measures. In addition, there is an idiosyncratic
component to flows which is unique and specific to each fund.

III. Theoretical Maximum In Net Fees Correlated With Pre-October 2008
Returns (Applying The Sole Factor Assumption)

12. Prior to October 1, 2011, F-Squared received a total of $12,894,063 in gross fees
in connection with its AlphaSector indices. These fees were earned based on assets under
management. At any given point in time, assets under management themselves were comprised
of the original capital invested (i.e., principal investments) as well as the investment return of
these assets as a result of the general increase in market prices.

13. Therefore, the gross fees received by F-Squared were comprised of (i) fees on the
original net flows into fund vehicles tracking the AlphaSector strategies; and (ii) fees on the
assets under management that are due to capital appreciation eamed due to the AlphaSector
strategies delivering on their value proposition.

14.  Whereas fees on principal investments could potentially be correlated to F-
Squared’s reported pre-October 2008 returns, fees on the portion of assets under management
resulting from the general increase in market prices would not be correlated to F-Squared’s pre<
October 2008 returns because they are eamned due to actual performance post-October 2008.
Fees on principal investments accounted for $12,463,301 of the $12,894,063 in gross fees. -

15.  Ofthe $12,463,301 in fees on principal investments, $3,891,710 was paid to
Newfound Research, LLC (“NFR Expense”) pursuant to the Data Provider Agreement and
Amended and Restated Data Provider Agreement between F-Squared and NFR. Fees on
principal investments, net of the NFR Expense due to principal investments, is $8,571,591.

16.  Inaddition to fees paid to NFR, F-Squared incurred costs for research and -
development, sales and marketing, and general and administrative fees (collectively, “Overhead
Costs”).

17.  Furthermore, there is testimony from one of F-Squared’s clients, Virtus
Investment Partners, that it did not rely on the pre-October 2008 performance record in deciding
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to engage F-Squared as a sub-advisor.” As a result, any fees collected from Virtus (“Virtus
Fees™) would not be correlated to F-Squared’s pre-October 2008 returns.

18.  Asreflected in the table below, fees on principal investments, net of NFR
Expense, Overhead Costs, and Virtus Fees is $1,314,226.

Fees Analysis
January 1, 2008 to September 30, 2011°

Total Fees Net
Total Total Fees Of NFR Expense,
Fees on Total Fees Net of NFR Owerhead
Principal NFR Net of NFR Expense and Costs,’ and
Year Investments Expense Expense Overhead Costs’ Virtus Fees®
1) ) 3) @ ® ©)
@re)

2008 12 0 12 0 0
2009 131,840 58,309 73,531 0 0
2010 2,186,853 880,784 1,306,069 150,816 150,647
2011 10,144,596 2,952,617 7,191,979 2,972,068 1,163,579
Total: 12,463,301 3,891,710 8,571,591 3,122,885 1,314,226

18.  Thus, $1,314,226 is the maximum in net fees collected by F-Squared in
connection with its AlphaSector indices between October 1, 2008 and September 30, 2011 that
were potentially correlated with reported pre-October 2008 returns.

19.  Because there are a number of fund-specific characteristics other than historical
returns that influence flows of investor assets, the net fees between October 1, 2008 and
September 30, 2011 that were actually correlated with reported pre-October 2008 returns is less
than $1,314,226.

(%]

See Waltman Tr. at 83-84.
Data provided by F-Squared.

Overhead Costs consist of: product, research and development, sales and marketing, and general and
administrative expenses. In years where Overhead Costs were greater than total fees net of NFR
Expense, total fees net of NFR Expense and Overhead Costs are set at zero.

Virtus Fees are net of NFR Expense and Overhead Costs.
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Historical Diversification and Re-allocation Sup
April 1, 2001 - March 31, 2012

The AlphaSector Index invests in the nine Select Sector ETFs and a cash equivalent. Based
upon a weekly risk assessment calculation, each sector may be "turned on” or "turned off" and

under certain circumstances, the portfolio has the potential to have a 100% allocation to a
cash equivalent.
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Page 218 Page 220
1 Was there any discussion of data or, rather, 1 A I'mirying to remember if I was still
2 validating the process pre-2008? 2 with the firm or not. and ! don't think I was with
3 A No. 1don't think so. 3 the firm any more.
9 Q Okay. Do you know — did Howard q Q And that's when you first heard about
5 communicate why he was only talking about 2008 to 5 Louie selling off or trying to sell off Vireo?
6 20117 6 A Welll . _| mean, he got when
7 A Not that  recall, 7 1 was therc to the point where he wanted me to
8 Q Did you ever discuss with Louie Navellier 8  close the accounts and give their money back to
9 his intention or his wish to sell off the Vireo 9 these investors. And | actually looked for an
10 division? 10 advisory landing spot that could take these
11 A Ycah. 11 composites and these accounts and do the trading
12 Q First tell me when you had those 12  anddo the back office work. | thought ] had found
13 discussions. 13 something that was viable. And [ think [ even took
14 A You know, it was summestime. Does that 14 the idea to Louie. Look, we can get rid of this
15 help? 15 for you. but don't close the accounts.
16 Q Okay. It does if there was a year to go 16 Q Was this before or after you separated —
17 along with it; it would be very helpful. 17 A 1 was still with the firm at that time.
18 A Or springtime, 2011 maybe. When hic 18 Q _ Why was Mr. Navellier talking about
19 started to really become very agitated, | think he 19 closing all those accounts?
20  wasin thetown — he was in Denton. lived in in 20 A__He was frustrated with it. He wanted
21 Nevada. And we had a Starbucks. 1t might have 21 Vireo gone.
22 been in May when he said he didn't trust me, and | 22 Q So he wanted to close the accounts so he
23 think I told him, look, you obviously didn't read 23 wouldn't have to manage the Vireo products?
24 what 1 read in '09. And it kind of calmed him down 24 A Yes. Sust get rid of Vireo so it docsn't
25 to know that live tradcs were being detivered to 25  existand then we can be gone and we can
Page 219 : : %;.?/g,o-é}Page 221
1 _the NASDAQ, ro cherry picking. | said, why don't 1 concentratc on Navellicr products. <,
2 you scl me Virco and relieve all your problems. 1 2 Q Wasit your understanding thatMr. —
3 decided - you know, my wife and | are blessed that 3 Navellicr's concerns about possible products with
4 he didn't sell it to us. 4 the F-Squared products went into his decision to
5 Q Okay. 5 get rid of it?
6 A And! think he said s ing like, | 6 A Those were fabrications made up by Louie _
7 can'tsellit to you. It's a homible product. 7 10 try 10 extinguish Vireo.
8 Why would | sell you something horrible? 8 Q So when you say they're fabrications, did
9 Q How much did you push on him getting it 9 those -~
10 to sell it 10 you? 10 A Hetumed out to be right.
11 A |did a letter of intent, It went — 11 Q He does turn out to be right. It's true.
12 probably went to Kornhauser and went into the round 12 Did those conceras that he have, you know, to your
13 P_m_ 1 came up with a payment, you know, T 13 knowledge play a role in desiring to get rid of the
14 acquisition structure of - you know, at the 14 Yireo fine of business?
15 time -- | have a close friend that made a lot of 15 A No. Absolutely zero.
16 money in Silicon Valley so he would be willing to 16 Q Why is that?
17 put up the 2 million. and the rest. | don't care. 17 A Because he didn't know about — that they
18 1t's going to be a contingent note so if | do 18 were lies. He just called them lies. He was
19 really well, you make your target. And those 19 losking with the Depertment of -- with the
20 discussions didn't go anywhere. 20 Califomia Department of Corporations. Well, he
21 Q Was there a time after that that you 21 picked the wrong agency. They don't do sccurities
22 tearned that Louic Navellier did want to sell off 22 investigations. So he's lying. And he's doing
23 _ Vireo? e e e 23 anything he can think of 10 try and get rid of
24 A Ol ycah. 24 Vireo. Absolutely no concern what -- he had no
25 Q And when was that? 25 evidence to basc his claims of il's a fraud and
e — Ay — = =
56 (Pages 218 to 221)
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14
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16
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19
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23
24
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—
muddles the message, so I wanted out.

A, Yeah, we used to, yeah.
Q. Okay. And this email is you forwarding

along marketing materials for the Vireo products?

A. Correct.
Q. Why were you doing that?
A. Because we wanted to sell it at that

time, dispose of the assets.

Q. So you wanted to sell Vireo to Forward
Management?

A. Correct.

Q. And did you think that Mr. Cusack would

be involved in buying Vireo from you?

A. Yes.
S
Q. And why did you want to sell it?
.A. Because I didn't like ngard Present,

——

I didn't like what he was doing to my brand I

———

“concluded he was an index manager and I'm an actlve

— ————

manager and I don't want to sell index products. It

—

e ——ee. ——

Q. And you say in the thlrd paragraph "If
you like what you see with Vireo, website, and would
like to explore packing our ETF management for
broader wire house distribution in an alliance like
you did for Chris, we would like to meet with you

and explore how we might be able to help each

160
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if we can get comfortable with F2 numbers, and/or

improve disclosures." Correct?
A. Yes.
Q. So that's also what he's telling you in

relation to your made-up email about trade confirms?
A. Yes, sir.
Q. And you respond to that, correct, in the
middle of the page later that day?
A. Yes.
Q. And you say "We just have to cover our
ass somehow." Correct?
A. Yes, sir.
Q. What did you mean by "cover our ass
somehow"?
A. That's just again me being political.
Q. What did you mean by the sentence?
MR. KORNHAUSER: Objection, asked and
answered.
MR. JONES: No, it wasn't answered.
BY MR. KORNHAUSER:
Q. What did you mean by the sentence?
MR. KORNHAUSER: Yes, he did. He said
it was just him being political.
A. Marc, this is very simple. Everything

I said was made up about criticizing F2 and Howard

148
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1 Present. I hated the man, I despised the man; I

2 didn't want to sell an index product; I was jealous

w

that he was stealing accounts from me. Obviously,

4 the accounts were lower margin; they weren't

5 profitable. I didn't want to be affiliated with

6 this guy. I just made up crap to get rid of him. I
7 was a political operative. Okay? Internally, in my
8 own firm, I was a jerk. Okay? And I was doing my

9 best to be a jerk and intimidate the crap out of

10 everybody.

11 You're not going to get an email from me

12 criticizing Howard where I didn't make up crap.
13 Okay? Now, look, I say "made up." I made up the
14 SEC, I made up the California Department of

15 Corporations. It was just me going off to

16 intimidate people.

17 Q. So the SEC part is the part of your

18 email that says "The SEC is going to love this,

19 though."” Correct? Is that what you're referring
20 to?

21 A, Yes, that's what it says, ves.

22 Q. And you turned out to be right about

23 that. Correct?
24 MR. KORNHAUSER: Objection.

25 A. Well, I guess so, heh heh.

149
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May 07, 2019 18..21
Page 18 Page 20 |
1 advisors and clients. 1 investment advisor, would be having cn your platform?
2 Q. (By Mr. Kormhauser) And that -- that would have 2 JR. MALINA: What time period are you talking about
3  been -- 3 now?
4 MR. KALINOWSKI: Sam, can I ask you for 4 MR. KORMHAUSER: Well, let's talk about the 2010 to
5 clarification? Can we assume that you're asking these 5 2014 time period.
6 questions of the witness in her individual capacity unless § A. 50 dual contract was manager level only until 2013.
7 you specify otherwise? 7 nfter 2013, we added strategy level due diligence. The wrap
8 MR. KORNGAUSER: Sure. 8 platfom, again, essentially since inception of the
9 MR. KALINOWSKI: Fair encugh. 9 platfom, was a research-based strategy level due diligence

-
- o

MR. KORNHAUSER: Well, in her individual capacity
as head of the research advisory or --

10

platfom.
Q. (By Mr. Fornhausex} So your answer is you

strategies that a particular investment advisor, third-party

12 MR. KALINOWSKI: I'm distinguishing that from the 12 didn't -- Kells Fargo didn't do any due diligence on the PAN
13 corporate capacity in which she's appearing here today. So 13 platform for the strategies that various imvestment advisors
14 can ve assume for the record that unless you specify 14 brought to Wells Fargo?
15 otherwise, the questions you're asking is in her individual 15 MR. DOMAHUB: Cbjection.
16 capacity? 16 A. Prior to 2013.
17 MR. KORMHADSER: Yeah. 17 Q. (By Mr. Korphauser) Right.
18 MR. KALINOWSKT: Thank you. 18 A, Oorrect.
19 MR. DORHUR: Thank you. 19 Q. All right. But Wells Fargo Advisors, prior to
20 MR. MALINA: Do you want to re-ask the question? 20 2013, on the separately managed accounts vas an investment
21 MR. KORNAAUSER: Yesh, could -- could you read the |21  advisor; correct? '
22 question please? 22 A. Correct. )
23 THE COURT REPCRTER: There actually wasn't a 23 Q. Okay. Ard you basically sub-advised to third-party
24 question. 24 investment advisors on these -- on the PAN platform?
Page 19 Page 21
1 MR, KORMHAUSER: Well, that made it easy. 1 MR. MALINA: Foundation cbjecticn.
2 MR. MALINA: I thought there was a question. 2 A, No.
3 Q. (By Mr. Fornhauser) Okay. And that vas for both 3 Q. (By Mr. Komhauser) ‘what was -- what did Wells
4 wrap fee agreements and dual contracts you started -- 4 Fa:godoontheeedualwntractstxa&egiesthatitengaged
5 A. Yo. 5 W*
6 Q. Okay. When did you start doing -- did you do due 6 MR. MALINA: Cbjection to the form of --
7 diligence at the manager level for dual contract strategies? 7 Q.  (By Mr. Kornhauser) What type of?
8 A. Yes. 8 MR. MALDA: Cbjection to the fom of the question.
9 Q. A1l right. And when did you start doing that? 9 Q. (By Mr. Kornhauser) Do you wnderstand the
10 A. To my knowledge, from the inception of the dual 10 question -- well, let's talk about Navellier & hssociates.
11  contract platfomm there was some level of manager level due 1 Prior to 2013, Navellier & es had it's
12 diligence. 12 Vireo AlphaSector strategies on Wells Fargo's platform?
13 Q. Andwhat -- what did that entail, the due 13 A Correct.
14 diligence? What did you do? 4 0. And those vere dual contracts?
15 A. We had basic criteria for -- for wamagers tobeon |15 A, Correct.
16  the platforn within the dual contract platforn. Theyhadto [16 Q. And Wells Fargo did no due diligence on those Vireo
17 be fedarally SEC registered. They had to have kind of a 17 AlpﬁaSector strategies; is that right?
18 clean ADV. And because of the federal registration, they 18 A Correct.
19 had to have a certain -- you know, to meet the asset 19 Q. But Wells Fargo was marketing those strategies to
20 management -- or the assets under management levels. So we 20 its clients; isn't that correct?
21  would just be comfortable with the ADV review that we were 21 A. Mo, not -- as an organization we were not marketing
22 comfortable doing business with the manager. 22 those strategies. W.
23 Q. Did you do any due diligence on the various 23 Q. What does that mean?

A. mtmthey'mmtmamimlsysmtm
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~Page 22 Page 24
1 a financial advisor could choose to —- could choose to 1 WR. MALDNA: Objection to the form of the
2 recamend them to their client, and the client makes the 2 questions.
3 ultimate decisien to hire or not to hire the manager. 3 A. Ue had hundreds of strategies available on the
4 Q. But marketing material would be presented by your 4 platfom. So following any single menager and their asset
5 l:lells Fargo FAs to various clients; isn't that right? 5 levels at any given time would not necessarily be something
6 MR. DOMAHUR: Cbjection. 6 I would be remembering on a day-to-day basis or need to kuow
7 MR. MALINA: Objection. 7 on a day-to-day basis. I do not remeber what any asset
8 Q. (By Mr. Komhauser) You can answer the question. 8 level was for a given manager five years ago.
9 A, Correct. They could. 9 Q. {By Mr, Koxnhauser) Well, do you remember in
10 Q. All right. And -- and the -- after the FA -~ let's |10 July/hugust of 2013 that F-Squared vas in the process of
4111 say on Navellier's Vireo AlphaSector premium product. 11 acquiring the Vireo strategy from -- or strategies from
|12 various Wells Fargo FAs would take that marketing material 12 Navellier & Associates?
13 and present it to clients and they could choose whether or 13 A, Yes.
14 not they vant to do invest in that strategy; correct? 14 Q. Okay. And you were involved -- and there -- there
15 MR. MALINA: Cbjection. Calls for speculation. 15 were meetings between Navellier & Associates' persoanel and
16 MR. DOMBHUE: Objection. 16 Wells Fargo and P-Squared to make sure that Wells Fargo was
17 Q. (By Mr. Rarnhauser) You can answer the question. 17 okay with the transfer of basically Wells Fargo clients from
18 MR. DCSANUB: Objection. 18 Vireo to F-Squared; isn't that right?
19 A. I believe correct. 19 MR. DONAHUR: Objection. Compound.
20 Q. (By Mr. Kornhauser) I mean, that was kind of the 20 A. I remeber a single joint meeting with all parties.
21 _procedure; right? o 21 Q. (By Mr. Kormhauser) Okay. Amd the purpose of that
22 A Comect, 22 meeting vas what?
23 Q. I mean, you're avare that Wells Fargo financial 23 A. The conversation around the potential sale of the
24 advisors referred over a billion two in \Slglgrxt assets under 2¢ assets and assignment of accounts.
Page 23 Page 25 |
1 the Navellier Vireo Alphasector strategies; isn't that 1 Q. Right. And F-Squared and Ravellier needed to know
2 rigpg’( 2 that Wells Fargo was okay with that transfer; correct?
3 MR. DONARUE: Objection. 3 MR. MALDNA: Objection. Calls for speculaticn.
4 MR. MALDNA: Objection to the form of the question. 4 MR. DONAHUE: Objection.
5 A. I don't know what the assets levels were. 5 Q. (By Mr. Formhauser) I mean, that was the purpose
6 Q. (By Mr. Kornhauser) Well, it was a large amount, 6 of the meeting, to get Wells Fargo's blessing or approval to
7 vwasn't it? 7 the transfer of those assets from Navellier & Associates to
8 MR. DONAHUE: Cbjection. 8 P-Souared; isn't that right?
9 A. I don't know what the assets were. 9 MR. DONAHUB: Objection.
10 Q.  (By Mr. Kormhauser) Do you kmow if it was over a 10 MR. MALINA: Same cbjection. Foundation objection.
11 billion dollarg? 1 A. The purchase or sale of assets from cne
127 A Idonotknow I don't remenber. 12 organization to another on our platfom is not dependent on
13 Q. (By Mr. Rorhanser) Did you know -- did you know |13 Wells Fargo blessing that purchase. That's a transaction
14 at one time? 14 between two of our -- two of our third party advisors that
15 'R. DOWAHDR: Cbjection. 15 we could not prevent that txansaction from happening.
16 A. I believe -- I should -- T guess. I think so. 16 0. (By Mr. Komhauser) Well -- but -- I mean, that
1 Q. (By Mr. Kornhauser) That was part of your job; 17 vas the whole point of the meeting. It wasn't to prevent
18 right? You were keeping txack of assets Wells Fargo was 18 it. It was to know that Wells Fargo wouldn't take amy
19 raising -- 19 adverse action, recommend to its clients that they not
20 MR. KORMMAUSER: Iet him finish his question. Take |20 approve the transfer; isn't that right?
21 your time. 21 WR. MALINA: Cbjection to the form of the question.
22 Q. (By Mr. Kormhauser) -- under his strategies; 22 MR. DCNAHUR: Objection. Argumentative.
23 correct? 23 A. If that was the intent of the parties in the room,
24 MR. DONAHUE: Objection. 24 that wag not my understanding.
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F-Squared Investments
« AlphaSector Allocator Select
« AlphaSector Global Select

Analyst: Adam Thomson, CFA

Manager Strategy Changes the Status of F-Squared Strategies to Watch Pending the Conclusion of
the SEC Investigation:

Manager Strategy recently visited F-Squared’s Wellesiey, MA offices. We met with several members of the
organization including Howard Present, President and CEQ of F-Squared Investments, Kara Brown, Chief
Compliance Officer & Counsel, Rich Block, Head of Trading and Operations, Sharon French, President of
F-Squared Capital, and Alexey Panchekha, member of the Quantitative Research team. During our visit we
focused on the recent SEC findings, as well as how the firm is managing its growth.

The current findings from the SEC Investigation, which we outlined previously, were an important topic and
we spent considerable time understanding the history of the events. F-Squared was founded in 2006, and
began managing live assets in the AlphaSector strategy in October of 2008. Performance from October 2008
to present is not in guestion and has been independently audited and found to be in compliance with Global
Investment Performance Standards (GIPS). It is the performance that had been reported in some marketing
materials for the period of April 2001 through September 2008 that the SEC has called into question. Below is
a summary of the SEC's findings.

Some F-Squared advertisements for certain products incl.u'ded statements that the AlphaSector U.S. Equity

index performance record from April 2001 through September 2008 was based on buy and sell signals utilized
by a wealth management firm to manage live assets. In September 2008, F-Squared acquired the data

signais used in performance reporting for the April 2001 through September 2008 period from a third party
which was related to a wealth management firm. The SEC's Department of Enforcement recently informed
F-Squared that its investigation has shown that the wealth management firm was not in fact using these buy
and sell signals to manage client assets, and therefore the advertised performance for April 2001 through
September 2008 did not represent index returns linked to live assets. During our visit, Mr. Present was
adamant that at the time of the purchase, F-Squared was informed that the wealth management firm had
been using the buy and sell signals on live assets. Upon the SEC’s discovery that the signals were not linked
to live assets, F-Squared asked that all previously provided or published performance related specifically to
that time period, April 2001 through September 2008, be disregarded.
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Attorney on behalf of

Navellier & Associates, Inc. and
Louis Navellier
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CERTIFICATE OF SERVICE

I hereby certify that the RESPONDENTS’ APPENDIX OF EXHIBITS IN
OPPOSITION TO THE SEC’S MOTION FOR SUMMARY JUDGMENT VOLUME 2
OF 2 EXHIBITS 11 — 42 was filed on Maech 16, 2023 via eFAP and emailed per stipulation to
counsel for the Securities and Exchange Commission to

jonesmarc(@sec.gov

cardelloj@sec.gov

bakerr(@sec.gov

donahuew@sec.gov

and served on

Jennifer A. Cardello

Marc J. Jones

William J. Donahue

Robert B. Baker

SECURITIES AND EXCHANGE COMMISSION
33 Arch Street, 24th Floor

Boston, MA 02110

by first class U.S. Mail pursuant to SEC Rule 150(c) on this 16th day of March 2023.

Dated: March 16, 2023 By: /s/ Samuel Rolnick
Samuel Rolnick
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