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INTRODUCTION 
 

 This case is not appropriate for summary judgment because there has been 

no “final” judgment, for purposes of collateral estoppel, of the SEC’s 

Massachusetts District Court civil enforcement action (“the district court action”). 

The SEC predicates its motion for summary judgment here on the grounds that the 

summary judgment in its favor in the district court action is a collateral estoppel 

bar in this action as to the Respondents’ liability for supposedly violating §§206(1) 

and 206(2) of the Investment Advisors Act of 1940 (“IAA”) [15 U. S. C. §80(b)-

6(1), (2)]. However, collateral estoppel cannot apply here because the district court 

judgment is subject to a pending appeal in the First Circuit Court of Appeal. The 

scope of review of the summary judgment in that appeal is trial de novo review. 

Mulloy v. Acushnet Company 460 F.3d 141, 145 (1st Cir. 2006) [“the scope of 

appellate review of summary judgment . . . is de novo”] 

 Since collateral estoppel does not apply, there is no “final” judgment that 

Respondents violated §206(1) or §206(2), and consequently, no basis for the 

district court’s award of a permanent injunction prohibiting Respondents from 

violating §§206(1) and 206(2). Absent an injunction and absent a final judgment of 

liability for violating §206(1) or §206(2), there is no basis for the SEC to bring this 

“follow on” proceeding. Section 203(f) of the Investment Advisors Act requires a 

final decision awarding injunctive relief. That has not been done. 
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 Collateral estoppel also cannot be applied here because there was no 

substantial evidence to support the district court’s decision that Respondents 

disseminated a false statement - that the NAI Vireo AlphaSector investment 

strategies were licensed from another investment advisory firm, F-Squared 

Advisors (“F2”) which, in turn, had based its investment strategies on the Morton 

investment strategy, which strategy had been ‘live traded going back to 2001, and 

that the F2 index strategy was not back tested’. Collateral estoppel does not apply 

if the supposedly decided issue - that the statement was false - is not supported by 

substantial evidence. SEC v Resnick 604 F. Supp.2d 773, 779 (D. Md. 2009); 

United States v. Di Rico 78 F.3d 732, 735 (1st Cir. 1996); Geffon v. Micron Corp. 

249 F.3d 29, 35-36 (1st Cir. 2001) 

Collateral estoppel also does not apply if the prior decision was the subject 

of procedural irregularities. United States v. Wight 839 F.2d 193, 197 (4th Cir. 

1988) 

 Here, the district court decision, as to fraud, was not supported by any 

evidence, let alone substantial evidence. Therefore, collateral estoppel does not 

apply, to support the SEC’s motion for summary judgment. (Exhibits 2, 3, 4, 5, 6, 

7 and 8, Vol. 1)1 

 
1 “Exhibit __, p. __, Vol. __” refers to the exhibits in Respondents’ Appendix of Exhibits filed 
herewith. 
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 The district court decision was also subject to procedural irregularities, i.e., 

the district court impermissibly resolved the disputed issue of whether the 

allegedly false statement was material for purposes of a §206(1) or §206(2) 

violation. SEC v. Lemelson 532 F. Supp.3d 30, 39 (D. Mass. 2021) citing In re 

Cabletron Systems, Inc. 311 F.3d 11, 34 (1st Cir. 2002) The district court also 

committed procedural irregularities by deciding the disputed issue of fact as to 

scienter. SEC v. Lemelson  supra 532 F. Supp.3d 30 at 42, citing SEC v. Ficken 546 

F.3d 45, 51 (1st Cir. 2009) It is a procedural irregularity for a district court to 

resolve disputed issues of material fact on a summary judgment motion. Anderson 

v. Liberty Lobby, Inc. (1986) 477 U.S. 242, 249 [at the summary judgment stage, 

the judge’s function is not {herself} to weigh the evidence and determine the truth 

of the matter, but to determine whether there is a genuine issue for trial] 

 Therefore, this “follow on” proceeding should be stayed until the First 

Circuit decides de novo whether Respondents violated §206(1) or §206(2). Wilson 

v. City of Chicago 900 F. Supp. 1015, 1028-1029 (N. D. Ill. 1995); Restatement 

(Second) Judgments, §13, comment f. 

 This follow on proceeding should also be dismissed or, at a minimum, 

stayed because it unconstitutionally violates Respondents’ due process rights. 
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Cochran v. SEC  20 F.4th 194 (5th Cir. 2021), cert. granted 142 S. Ct. 27072  At a 

minimum, this proceeding should be stayed pending a determination on appeal by 

the First Circuit, or a determination by the United States Supreme Court in the 

pending Cochran v SEC case 142 S. Ct. 2707 (Case No. 21-1239) wherein the 

Supreme Court has granted certiorari to decide whether the Commission, by acting 

as investigator, prosecutor, and judge, all in its own case, violates the respondent’s  

right to due process. 

 Even if the pending First Circuit appeal in this case does not preclude 

collateral estoppel (it does), summary judgment would still be inappropriate here, 

because there is a material dispute as to whether the Steadman factors (discussed 

infra) - . . . support imposition of the draconian penalties the SEC seeks here. They 

do not. Blinder, Robinson & Co. v. SEC 837 F. 2d 1099, 1108 (D. C. Cir. 1988); 

Arthur Lipper Corporation v. SEC 547 F.2d 171, 184 (2nd Cir. 1976) 

 In this action, the SEC is seeking an associational bar against Louis 

Navellier (“Mr. Navellier”) and revocation of Navellier & Associates, Inc.’s 

(“NAI”) registration. In order to obtain an associational bar or revocation of 

registration against NAI, the SEC must prove that each respondent has been 

enjoined from violating §§206(1) and 206(2), and that such extraordinarily harsh 

 
2 Respondents are in the process of filing a complaint challenging the constitutionality of the 
follow-on proceeding. 
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lifetime bar and extraordinarily harsh revocation are in the public interest. Those 

sanctions (really penalties) are not in the public interest.  

 Barring Mr. Navellier from his chosen profession of over 35 years and 

revoking NAI’s registration is not in the public interest. NAI and Mr. Navellier 

have provided excellent advisory services to their clients and have earned several 

billion dollars in profits for them. They have unblemished records. This is the only 

enforcement action ever brought against them. Ironically, Mr. Navellier was 

opposed to NAI’s use of F2’s strategy and tried (internally) to stop or limit it. It is 

highly questionable that the allegedly false statement was even false. Mr. Navellier 

did not make or disseminate the allegedly false statement to investors. The 

statement was not material to investors. They didn’t care about the origins of the 

strategy or its 9-year-old, hypothetical performance. (Exhibit 39, Vol. 2) What they 

cared about was finding a defensive investment strategy that would reduce their 

risk while providing the potential for a moderate upside. That is exactly what they 

got. In fact, far from being defrauded by NAI or Mr. Navellier, they made $211 

Million in net profits from NAI’s investment advice. The investors were not 

harmed. 

A bar from association and revocation of registration have not been finally 

decided in the district court action. Therefore, it is not even certain that 
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Respondents actually violated §206(1) or §206(2), . Blinder, Robinson & Co. v. 

SEC 837 F.2d 1099, 1108 (D. C. Cir. 1988) 

 Respondents are entitled to a full and fair evidentiary hearing where each 

Respondent is allowed to appear and testify, call witnesses, and put on 

documentary and oral evidence – that Mr. Navellier and NAI each did not 

disseminate a false, allegedly materially statement with the intent to defraud – in 

opposition to the SEC’s requested relief. Blinder, Robinson & Co. v. SEC  supra 

837 F. 2d 1099 
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STATEMENT OF FACTS 
 

 A more complete Statement of Facts with citations to the district court 

records, which district court records are incorporated herein by reference, is set 

forth in Attachment A attached hereto. For convenience and ease of reference, 

copies of  pertinent district court documents or excerpts thereof are contained as 

exhibits in Respondents’ Appendix (“App”) filed herewith. 

 A brief summary of the pertinent facts follows: 

The Allegedly False Statement Was Not False 

In the district court action, the SEC brought a motion for summary judgment 

alleging that  Respondents NAI and Mr. Navellier each violated §§206(1) and 

206(2) of the IAA by allegedly disseminating marketing materials to investors and 

potential investors that contained one allegedly false statement - that NAI’s Vireo 

AlphaSector investment strategies3 were based on a third party’s investment 

strategy that was live traded since 2001 and was not back tested (“the allegedly 

 
3 The SEC initially and conclusorily stated, in its district court motion for partial summary 
judgment  1) that the marketing material for each of NAI’s nine, separate Vireo AlphaSector 
investment strategies contained the allegedly false statement. (Exhibit 1, Vol. 1) The SEC 
produced evidence that only two of the nine NAI Vireo strategies, Vireo Allocator and Vireo 
Premium, contained the allegedly violative statement. (Exhibits 2, 3, 4, 5 and 6, Vol. 1), In its 
Reply memorandum (Exhibit 15, Vol. 1) and in its settlement (Exhibits 16, 17, 18, 19, 20 and 21, 
Vol. 1), the SEC conceded that only the marketing for those two NAI Vireo strategies contained 
the allegedly false statement.  
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violative statement”). (Exhibit 1, Vol. 1)  As “support” for its summary judgment 

motion (alleging that the statement was false), the SEC produced seven exhibits 

comprised of NAI Vireo marketing materials. (Exhibits 2 - 8, Vol. 1) Those 

exhibits did not prove that the statement was false, far from it. 

First, those exhibits showed that the NAI marketing pieces did not state, as 

the district court erroneously held, that NAI’s “Vireo AlphaSector strategy had 

been live traded since 2001”. (Exhibit 9, p. 14, Vol. 1) NAI never stated that its 

Vireo strategy had been live traded since 2001. The SEC’s exhibits confirmed that 

what NAI’s Vireo marketing materials actually stated was, that the strategy, upon 

which F2 based4 its strategy, had been live traded since 2001.F2 (Exhibit 10, Vol. 

1) 

Second, and more importantly, the SEC produced no evidence that the NAI 

‘based on live traded, not back tested’ statement was false. (Exhibits 2, 3, 4, 5, 6,  

7 and 8, Vol. 1)5 It is not a false statement. It is a true statement. (See footnote 5.) 

The SEC’s “evidence” of alleged “falsity” consisted solely of excerpts from NAI’s 

Allocator and Premium marketing materials. (Exhibits 2 - 6, Vol. 1)  However, 

 
4 The NAI Vireo Allocator and Vireo Premium marketing materials clearly stated that NAI 
licensed its Allocator and Premium strategies from F2, and that F2 based its investment strategy 
on the investment strategy of an unidentified wealth manager’s (Morton) investment strategy. 
 
5 NAI did not deny that NAI made the ‘live traded, not back tested’ statement in its Vireo 
marketing material. What NAI vigorously disputed, and what the SEC failed to prove, was that 
that statement was false. It was not false. It was true. (Exhibits 11, 12, 13 and 14, Vol. 1) 
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those excerpts merely showed what NAI said, not that what NAI said was false. 

None of the SEC’s 74 proposed statements of undisputed facts (Docket No. 222), 

or its 69 summary judgment exhibits (Docket Nos. 222-2 through 222-71) showed 

that NAI’s allegedly violative statement was false. The SEC produced no evidence 

that Morton did not live trade its strategy since 2001 or that F2 did not base its 

Allocator Index strategy or its Premium Index strategy on the Morton strategy. 

(Exhibits 2 - 8, Vol. 1) 

Likewise, the SEC did not produce any evidence that F2’s Allocator Index 

strategy or its Premium Index strategy were back tested. Respondents produced 

evidence that F2’s Index strategies were not back tested but rather, were derived 

from Morton’s live traded strategy. (Exhibit 11, pp. 1 and 4, Vol. 1) NASDAQ 

OMX, the internationally recognized leader as a calculator of index performance, 

which calculated the hypothetical index performance of F2’s Allocator Index and 

of its Premium Index going back to 2001,confirmed that those F2 indexes were 

based on a wealth manager’s live traded strategy going back to 2001. (Exhibit 11, 

p. 4, Vol. 1) (See also Exhibits 12, 13 and 14, Vol. 1) 

Not only did the SEC fail to meet its burden to support its allegations that 

the statement was false, but NAI produced evidence that its statement was true, 

i.e., that its Vireo strategies were based on the F2  signals it received from F2 

(Exhibits 22 and 23, Vol. 1) and that those F2 Index strategies were based on a 
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wealth manager’s live traded strategy since 2001 (Exhibits 9, 10, 11 and 14, Vol. 

1) and that therefore, F2’s index strategies were not back tested. (Exhibit 11, pp. 1 

and 4, Vol. 1) 

The SEC, when faced with the fact that it produced no evidence that the NAI 

statement was false, resorted to the disingenuous argument that NAI had 

“admitted”, in its unverified Answer to the SEC Complaint (Exhibit 24, Vol. 2), 

that it did not know if its marketing statement was true or false, and that that 

somehow made the statement false. However, that is not the law (Lululemon 14 F. 

Supp.3d 553, 571 (S. D. N. Y. 2014)) and is not what NAI stated in its unverified 

Answer. (Exhibit 24, Vol. 2) 

Making a true statement, even without support (there was support), does not 

make the true statement false, and is not a violation of the securities laws. In re 

Lululemon 14 F. Supp.3d 553, 571 (S. D. N. Y. 2014); Janus Capital Group, Inc. 

v. First Derivative Traders (2011) 564 U.S. 136, 146 – 148 

Moreover, NAI produced evidence that it did have support for its statement. 

(Exhibits 11, 12, 13 and 14, Vol. 1)  

 The district court’s decision, holding that NAI’s (and Mr. Navellier’s) 

statement was false, was based solely on the SEC’s unsupported accusations, not 

on evidence of falsity. Likewise, the district court’s improper resolution of 
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disputed facts was procedurally improper (Anderson v. Liberty Lobby, Inc. (1986) 

477 U.S. 242, 249) and therefore has no collateral estoppel effect. SEC v Resnick 

604 F. Supp.2d 773, 779 (D. Md. 2009) 

Mr. Navellier Did Not Market The Vireo Strategies 

The SEC produced no evidence that Mr. Navellier disseminated the NAI 

Vireo marketing materials or made any false statement. That is because there is no 

such evidence, because he did not do so. (Exhibit 26, Vol. 2) To the contrary, the 

evidence established that Mr. Navellier was opposed to NAI marketing its Vireo 

strategies because, as defensive strategies, the Vireo strategies  conflicted with the 

NAI aggressive growth, core strategies that he had created, and which were the 

basis for NAI’s brand as an aggressive growth manager. (Exhibit 27, Vol. 2) 

The evidence also established that Mr. Navellier closed Vireo accounts 

(Exhibit 28, Vol. 2) and was trying to stop NAI marketers from marketing Vireo 

and instead, focus on selling his core, aggressive NAI strategies (Exhibit 29, Vol. 

2), and that Mr. Navellier ordered NAI  marketers and compliance officer, Arjen 

Kuyper, to remove any reference to live traded, and instructed them to not 

disseminate any non-NAI materials (Exhibit 30, Vol. 2). 

The evidence further established that Mr. Navellier was frustrated with 

NAI’s marketers selling the Vireo strategies instead of NAI’s core strategies that 
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he had created, so he resorted to fabricating false accusations against Mr. Present 

and F2, directed internally to NAI’s marketers in order to induce them to stop 

selling the Vireo strategies (Exhibits 27, 28 and 29, Vol. 2) at a time when NAI 

was increasing its Vireo assets under management by over One  Billion dollars, 

attributable to sales of the Vireo strategies (Exhibit 31, Vol. 2) 

Not only was there no evidence of fraud, but it is undisputed that NAI 

invested its Vireo clients’ monies according to the Vireo strategies’ investment 

criteria as promised in its marketing material (Exhibit 10, Vol. 1) and that NAI 

made over $211 Million in profits for its Vireo clients, after returning to them all 

of the investment advisory fees they had paid to NAI for the excellent and highly 

profitable Vireo investment advice it had provided to them. (Exhibit 31, Vol. 2) 

Thus, NAI and Mr. Navellier obtained no “ill-gotten gains” from the supposedly 

“false” marketing statement, or from the fees and sale of NAI’s goodwill. Those 

fees and goodwill were earned for excellent NAI services for years of NAI 

building Vireo goodwill by providing those clients with $211 Million of profits. 

(Exhibit 31, Vol. 2) 

The SEC’s motion for summary judgment seeking these draconian penalties 

should be denied. NAI’s registration should not be revoked, and Mr. Navellier 

should not be barred from association, because their actions were not fraudulent. 

They are not a threat to the investing public. It is highly unlikely that they would 
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violate the law in the future, after the nightmare of the last ten years. The investing 

public, including hundreds of their long-time clients, would be deprived of their 

chosen investment advisers, who have earned over the years, several billion dollars 

of profits for those clients and their other clients. NAI’s employees would lose 

their long-time jobs, all before it was even finally determined that NAI or Mr. 

Navellier even violated §206(1) or §206(2). 

That irreparable tragedy should not occur in this proceeding. There is no 

pressing urgency to putting Mr. Navellier and NAI out of business at this time 

(NAI ceased its Vireo strategy 10 years ago), especially now, when they have 

hundreds of clients who want to continue to use Respondents’ unique investment 

advisory services. The better and fairer path, for everyone’s sake, is to stay this 

proceeding (it had been stayed for 2 years) and let the First Circuit decide whether 

NAI and Mr. Navellier even violated the law. If the First Circuit reverses, then 

erroneous penalties here and irreparable harm to NAI’s clients and the investing 

public will be avoided. If the First Circuit upholds the district court decision, then 

the SEC can proceed here. Also, this body will have the benefit of knowing what 

Respondents actually did or did not do, and can decide then what remedies are 

appropriate in light of that knowledge. 
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ARGUMENT 
 

I. THERE ARE DISPUTED ISSUES OF MATERIAL FACT WHICH 
PRECLUDE A GRANT OF SUMMARY JUDGMENT IN FAVOR OF THE 
SEC HEREIN 
 

A. THE SEC HAS PRODUCED NO EVIDENCE IN THE 
DISTRICT COURT OR HEREIN THAT WOULD VALIDATE  
TERMINATING SANCTIONS AGAINST NAI OR MR. 
NAVELLIER 

 

The SEC’s motion for summary judgment herein is based solely on its 

assertion that - pursuant to §206(3)(e) and (f) [15 U. S. C. §80b-3(e), (f)], NAI’s 

investment advisor registration can be revoked, and Mr. Navellier can be barred 

from association, if each of them violated the securities laws, or have been 

enjoined from violating the securities laws. 

The SEC bases its motion for summary judgment herein on the district court 

summary judgment holding that NAI and Mr. Navellier each violated §206(1) and 

§206(2) by disseminating the allegedly false statement (‘live traded and not back 

tested’) and that, based on that holding, the district court issued an injunction 

enjoining both NAI and Mr. Navellier from violating §§206(1) and 206(2). The 

SEC argues that, based on those district court holdings,  both NAI and Mr. 

Navellier are collaterally estopped from denying that each of them disseminated a 
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false statement in violation of §206(1) and/or §206(2) and cannot “relitigate” those 

issues in opposition to the SEC’s motion for summary judgment here, citing James 

E. Franklin, Exchange Act Release No. 56649, 2007 WL 2974200 (Oct. 12, 2007) 

(SEC Memo., p. 7) for its assertion. The SEC is wrong. In James E. Franklin, there 

was no pending appeal subject to trial de novo review of the underlying judgment 

that the SEC asserted was a collateral estoppel bar. 

The SEC’s reliance on Jeffrey L. Gibson 2008 WL 294717 and Sherwin 

Brown & Jamaica, Inc. 2011 WL 2433279, for the proposition that where the 

respondent has been enjoined, the sole issue is what remedies are appropriate, is 

misplaced. In both of those cases, there was no appeal with de novo review 

pending, as there is here.  

Likewise, the SEC’s reliance on John S. Brownson 2002 WL 1438186, for 

the proposition that a summary disposition is appropriate in a follow on proceeding 

where there has been a fraud finding in a prior litigation, is also misplaced, because 

there was no pending appeal with de novo review from that ‘fraud’ judgment, in 

the Brownson case, so it was a final order for collateral estoppel purposes.  
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However, collateral estoppel does not apply in this proceeding for three (3) 

reasons: 

First, the district court’s summary judgment is presently on appeal in the 

First Circuit Court of Appeal (Exhibit 33, Vol. 2). Because it was a summary 

judgment, it is subject to trial de novo review by the Court of Appeal. Mulloy v. 

Acushnet Company 460 F.3d 141, 145 (1st Cir. 2006) For purposes of collateral 

estoppel, a decision which is subject to de novo review is not a “final” judgment 

and cannot be applied as a collateral estoppel bar in a second litigation. Nixon v. 

Richey 513 F.2d 420, 438, n. 75 (D. D. C. 1975); Montana v. United States 440 

U.S. 153, 164, n. 11; SEC v Resnick 604 F. Supp.2d 773, 779 (D. Md. 2009) 

Therefore, the district court’s summary judgment is not “final”, and it cannot be 

asserted as a collateral estoppel bar in this “follow on” litigation. 

Because the district court’s injunction is not a “final” judgment, there is no 

jurisdiction here under §§203(e), (f) 

Second, collateral estoppel does not apply if substantial evidence does not 

support the decision. United States v. Di Rico 78 F.3d 732, 735 (1st Cir. 1996); 

Geffon v. Micron Corp. 249 F.3d 29, 35-36 (1st Cir. 2001); SEC v. Haligianis 470 

F. Supp.2d 373, 382-383 (S.D.N.Y. 2007) [citing Vermont Teddy Bear Co. v. 1-

800 Beargram Co. 373 F.3d 241, 242 (2nd Cir. 2004)  In the present case, as set 
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forth in the Statement of Facts above, there was no substantial (or any) evidence 

that the allegedly false statement was actually false. In fact, the evidence produced 

by Respondents showed that it is a true statement. (Exhibits 11, 12, 13 and 14, 

Vol. 2) 

Since there was no substantial evidence for the finding that NAI or Mr. 

Navellier violated §206(1) and/or §206(2) (Exhibits 2 - 8, Vol. 1; Exhibits 11-14, 

Vo. 2), the district court holding is not a collateral estoppel bar. 

1. The Statement Was Not Material 

Also, in order to prove a §206(1) or §206(2) violation, the SEC must prove 

that the allegedly false statement was “material”, i.e., that there must be a 

“substantial likelihood that the statement would have been reviewed by the 

reasonable investor as having altered the total mix of information made available”  

in an investor’s decision to invest with NAI’s Vireo Allocator or Vireo Premium 

strategy. SEC v. Lemelson 532 F. Supp.3d 30, 39 (D. Mass. 2021); Basic Inc. v. 

Levinson 485 U.S. 224; ZPR Investment Management, Inc. v. SEC 861 F.3d 1239, 

1251-1252 (11th Cir. 2017); Flannery v. SEC 810 F.3d 1, 5 and 10 (1st Cir. 2015) 

NAI presented evidence in the district court from an investment advisor, Ken 

Zanonni, who the SEC interviewed (Exhibit 34, Vol. 2), and who referred over 

$100 Million of his clients’ monies to NAI for investment according to the NAI 

Vireo strategies (Exhibit 31, Vol. 2). Mr. Zanonni stated that the ‘live traded, not 
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back tested’ marketing statement and hypothetical performance statements were 

immaterial to him and his investor clients. What mattered to him and his clients 

was NAI’s Vireo track record, i.e., how well NAI’s actual Vireo investment 

strategy was actually performing.  

NAI also presented testimony, and presents it here, from the SEC’s Rule 

30(b)(6) witness, Robert Baker (the SEC investigator, and SEC attorney litigating 

the district court case against NAI and Mr. Navellier) that studies show that 10-

year-old, hypothetical performance of a strategy is not material to an investor 

(Exhibit 35, Vol. 2), especially where there was, as here (Exhibit 36, Vol. 2), a 

current, actual performance record presented to the prospective investor. (Id.). 

NAI’s Vireo Allocator and Vireo Premium marketing materials prominently 

displayed NAI’s actual performance track record for its Vireo Allocator and Vireo 

Premium clients’ accounts, from 2010, when it started investing clients’ monies 

according to its Vireo strategies. (Exhibit 36, Vol. 2) Thus, any supposedly “false” 

statement about the historical origins of the F2 Index strategies (Morton’s  

performance track record was not mentioned in NAI’s Vireo marketing materials)  

is immaterial when taken in context, and in connection with NAI’s written 

disclosures of its actual, current performance record for its Vireo strategies. NAI’s 

own actual Vireo performance record was disclosed in the same marketing 

brochures that contained the allegedly violative statement, thereby rendering the 
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allegedly “false” statement not material and not a §206(1) or §206(2) violation. 

ZPR Investment Management, Inc. v. SEC 861 F.3d 1239, 1251-1252  (11th Cir. 

2017); Flannery v. SEC 810 F.3d 1, 5 and 10 (1st Cir. 2015) 

The notion that an investor would care or make their decision to hire NAI to 

manage their assets based on whether NAI’s Vireo Strategy was based on some 

unidentified, other investment advisor’s 9-year-old, live traded strategy (where 

there was no representation of how that unidentified investment advisor’s live 

traded strategy had performed) (good or bad) is without merit. A reasonable jury 

could easily find NAI’s ‘live traded, not back tested’ statement immaterial. 

Thus, even if NAI’s statement was not true (it was true), it was immaterial. 

No reasonable investor would care. What reasonable investors care about, when 

they are considering hiring that adviser, is how the investment adviser’s strategy 

has actually performed recently. (Exhibits 34 and 37, Vol. 2) 

Since the SEC’s motion in the district court was a motion for summary 

judgment which required the SEC to produce undisputed evidence as to each 

element of its §206(1) and §206(2) claims, including undisputed evidence that the 

allegedly false statement was material, and since there was substantial disputing 

evidence presented by NAI that the statement was not material to investors, it was 

OS Received 03/16/2023



24 
 

substantive and procedural error for the district court to grant summary judgment 

as to the §206(1) and §206(2) issue. Therefore, collateral estoppel does not apply. 

Likewise, as discussed infra, the issue of scienter was hotly disputed by 

Respondents in the district court. It was procedural error for the district court to 

decide factual disputes regarding scienter. Lemelson supra 552 F. Supp.3d at 42; 

SEC v. Ficken supra 546 F.3d 45 at 57 

B. THIS PROCEEDING IS UNCONSTITUTIONAL 
 

1. This Administrative Proceeding Is Unconstitutional  

 This proceeding, wherein the SEC is investigator, prosecutor, and judge of 

its own case, is unconstitutional. Cochran v. SEC 20 F.4th 194 (2021) 

 The United States Supreme Court has granted certiorari in Cochran. SEC v. 

Cochran 142 S. Ct. 2707 (2022) Therefore, this proceeding should be stayed, at 

least until the Supreme Court decides Cochran. Where, the Supreme Court is 

deciding an issue central to a pending case, the lower court should stay its action, 

pending a decision by the Supreme Court, so that the lower court can follow that 

decision and apply the correct law. Marshel v. AFW Fabric Corp. 552 F.2d 471, 

472 (2nd Cir. 1977); Bechtel Corp. v. Local 215 Laborer’s International Union of 

North America, AFL-CIO 544 F.2d 1207, 1215 (3rd Cir. 1976) 
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C. THIS PROCEEDING SHOULD BE STAYED PENDING A 
DECISION ON APPEAL BY THE FIRST CIRCUIT COURT OF 
APPEALS 

 

 Where, as here, a district court decision has been appealed, and that decision 

is asserted as a collateral estoppel bar in a second proceeding, the second 

proceeding should be stayed until there is a decision on the merits in the appeal of 

the first case (Restatement (Second) Judgments §13, comment c) if, as here, the 

first case is subject to de novo review in the pending appeal. SEC v Resnick supra 

604 F. Supp.2d 773, 778 (D. Md. 2009); Nixon v. Richey 513 F.2d 420, 438, n. 75 

(D. D. C. 1975) A stay of the second action is preferable, in order to avoid an 

endless round of appeals and duplication of effort, and possible inconsistent 

judgments. 

For example, if in this proceeding it is determined to grant summary 

judgment by applying collateral estoppel of the district court decision but the First 

Circuit reverses the district court’s decision that the statement was false, then the 

decision in this proceeding would be invalid and would have to be appealed and 

reversed because it would have been erroneously based on the district court’s 

erroneous initial decision. It is better to stay this proceeding until the First Circuit 

decides the pending appeal. Restatement (Second) Judgments §13, comment c. 
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II. SUMMARY JUDGMENT IS IMPROPER HERE BECAUSE THE 
BURDEN OF PROOF AND THE ISSUES HERE REGARDING THE SEC’S 
MOTION TO DEREGISTER NAI AND FOR A LIFETIME BAR FROM 
ASSOCIATION AGAINST LOUIS NAVELLLIER ARE DIFFERENT 
FROM THE ISSUES IN THE DISTRICT COURT ACTION 
 

 Even if, arguendo, there is a jurisdictional basis for this “follow on” 

proceeding, and if this proceeding is not stayed, summary judgment cannot be 

granted because there was no determination in the district court as to whether 

NAI’s registration as an investment advisor should be revoked, nor whether Mr. 

Navellier should be barred from association, nor whether it is the public interest to 

penalize either Respondent, or to what extent, if any. A full and fair evidentiary 

hearing has to be held here to decide those issues, especially where the SEC is 

seeking to put Mr. Navellier and NAI out of business. Each case must be decided 

on its own particular facts (Arthur Lipper Corporation v. SEC 547 F.2d. 171, 184-

185 (2nd Cir. 1975)) keeping in mind that [the purpose of a sanction is to protect 

investors, not to punish investment advisers] West v. SEC 641 Fed. Appx. 27, 30 

(2nd Cir. 2016); Blinder, Robinson & Co. v. SEC 837 F. 2d 1099, 1108 (D. C. Cir. 

1988); Steadman v. SEC 603 F.2d 1126, 1138 (5th Cir. 1979) [minimum 

protections of due process require a hearing] 
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A. THE SEC PRESENTS NO EVIDENCE TO SUPPORT AN 
ASSOCIATION BAR FOR LIFE AGAINST MR. NAVELLIER 
OR A REVOCATION OF REGISTRATION AGAINST NAI 

 

 The SEC argues that the Steadman factors apply so as to grant the draconian 

penalties the SEC seeks. The SEC is wrong. An evidentiary hearing is required 

where Mr. Navellier, NAI employees, and attorneys can testify as to their 

knowledge, state of mind, and intent so a fully informed and fair determination as 

to each of the Steadman factors can be made. In deciding if and what penalties to 

impose, the determination must be based on the evidence presented here and the 

individual circumstances of each case. Lipper supra at 184-185; Blinder, Robinson 

& Co. v. SEC 837 F. 2d 1099, 1108 (D. C. Cir. 1988) Those factors, consideration 

of the Steadman factors, and the individual circumstances of this case, including 

the limited sanctions previously agreed upon in the SEC’s settlement with 

Respondents, militate against any of the sanctions against NAI or against Mr. 

Navellier that the SEC seeks herein. 

1. Mr. Navellier Does Not “Qualify” for An Association Bar and 
NAI Does Not “Qualify” for Revocation of Registration 

 

 As set forth above, the district court summary judgment and injunction, 

which enjoined NAI and Mr. Navellier from violating §206(1) and §206(2) going 

forward, has been appealed and is subject to de novo review, so it is not a final 
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order applicable as a collateral estoppel bar. Id. There was no evidence to support 

the district court’s ‘fraud’ determination and the “materiality” and the scienter 

elements necessary for a finding of a §206(1) or §206(2) violation were disputed, 

rendering the summary judgment factually and procedurally invalid. A full and fair 

evidentiary hearing and the evidence presented therein and here (Exhibits 1 - 42 

and Declaration of Louis Navellier) show that there was no fraud, that the 

statement was immaterial, and that neither Respondent intended to defraud 

investors. 

2. Barring Mr. Navellier and Revoking NAI’s Registration Is Not In 
the Public Interest 

 

a. No Scienter 
 

NAI and Mr. Navellier have a 35-year, unblemished record of providing 

excellent and profitable investment advice to their clients. (See Declaration of 

Louis Navellier, ¶2 filed herewith.) They have made more than a billion dollars of 

profits for their clients over the years. (Id., ¶3) Unlike most fraud actions brought 

by the SEC, NAI’s clients were not defrauded out of any money. To the contrary, 

NAI made them over $211 Million in profits in this case. 
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The SEC had never brought any enforcement action against NAI or Mr. 

Navellier prior to this action6. (Id., ¶6) Nor has any client ever sued Mr. Navellier 

or NAI alleging violations of the securities laws. (Id. ¶6) 

 The SEC argues that NAI and Mr. Navellier7 made the “false” statement and 

continued to do so, even after they decided to sell off the Vireo business. (SB, p. 8) 

Again, there was no fraud. The allegedly “false” statement was a true statement. 

Therefore, neither Respondent had a duty to notify NAI’s clients that the statement 

was true. 

b. Not Material 

 Nor was the statement material. Neither NAI nor Mr. Navellier “knew” it 

was false because it was not false. It was true. Mr. Navellier testified repeatedly 

 
6 The SEC did issue initial deficiency letters after routine inspections of NAI in 1999, 2003 and 
2007 asserting that NAI’s performance disclosures did not fully comply with all suggested 
requirements set forth in its Clover Capital no-action letter. Significantly, the SEC did not pursue 
enforcement of those accusations. However, NAI denied those accusations and the SEC took no 
enforcement action as to any of them. Critically, the accusations were never litigated by 
enforcement, let alone proven. Also, those accusations were/are barred by the 5-year statute of 
limitations in effect at the time. Gabelli v. SEC 568 U.S 442 (2013); Kokesh v. SEC 137 S. Ct. 
1635 (2017) Those SEC non-judgment, ancient “prior bad act” accusations are not judgments or 
decisions. They are unproven accusations which are irrelevant and highly prejudicial. They 
should not be considered and must be excluded. Federal Evidence Code, Rule 403. The SEC did 
not assert them as part of its Complaint in the district court. 

 
7 Again, Mr. Navellier made no representations, about Vireo, to Vireo investors or potential 
investors. (Exhibit 26, Vol. 1) The SEC continues to repeat that falsehood but presents and 
presented no evidence that Mr. Navellier did so. 
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that he had no proof the statement was false. (Exhibit 27, Vol. 2) Mr. Navellier’s 

motivational harangues against F2 were made internally to NAI’s marketers in 

order to coerce them and threaten them to focus their efforts on marketing NAI’s 

core, aggressive strategies which he had created (Exhibit 29, Vol. 2) instead of the 

F2 created Vireo defensive strategies which conflicted with NAI’s brand as an 

aggressive growth investment advisor. (Exhibit 27, Vol. 1) 

 Whether the Vireo strategies were based on an F2 Index which, in turn, was 

based on some other, undisclosed wealth manager’s 9-year-old strategy, was not 

material and did not, as the SEC baselessly contends, put potential investors at 

“greater risk” than they would experience using other investment strategies. In fact, 

investing in the Vireo defensive strategies, which were highly diversified ETFs 

which went to cash when the pertinent market sector was declining, was a strong 

defensive hedge against the risk of loss. The Vireo strategies were invested 

defensively, exactly as promised and they performed defensively, outperforming 

their benchmarks (and losing less than their benchmarks in down markets). 

(Exhibit 33, Vol. 2) The F2 Indexes went to cash prior to the 2008 stock market 

crash and lost less than their benchmarks. (Id.)8  It is also important to again note 

 
8 Of course, there is always a risk of loss by investing in the stock markets, and that was clearly 
disclosed in NAI’s marketing materials. (Exhibit 10, Vol. 1) However, the fact  is that NAI’s true 
but immaterial statement, together with all the other disclosures and information in NAI’s Vireo 
marketing materials, did not increase the risk to investors. It was after the 2008 market crash. 
Investors were looking to get back into the market because interest rate yields were near zero, so 
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that NAI Vireo investors actually received back all of their principal investments 

and the investment advisory fees they had paid to NAI AND received $211 Million 

in net profits. (Exhibit 31, Vol. 2) 

Since the SEC cannot show harm to the investing public, it is obsessed over 

the fact that NAI sold its Vireo goodwill for $14 Million. The SEC tries to 

fabricate some impropriety out of the sale, but there was no impropriety9. As 

discussed above,  NAI and Mr. Navellier did not decide to sell the Vireo goodwill 

because they knew it was a “fraud” (it was not, and they did not believe it was) or 

because they feared SEC liability (they did not). NAI sold Vireo because Vireo 

conflicted with NAI’s brand and was overwhelming NAI’s brand as an aggressive 

growth advisor. Mr. Navellier had begun exploring the possibility of a sale of 

Vireo years before there was even a hint of an SEC investigation of F2. (Exhibit 

39, Vol. 2)  NAI and Mr. Navellier sold Vireo because the Vireo defensive strategy 

conflicted with NAI core, aggressive strategy. (Exhibit 27, Vol. 1) Mr. Navellier 

 
investors were looking for investments with moderate risk and at least potentially moderate 
returns, which is what was provided. At a minimum, this ‘risk’ issue is a disputed issue of fact 
that cannot be resolved by summary judgment. It must be resolved by way of an evidentiary 
hearing, or by a jury after remand from the First Circuit. 
 
9 The SEC conceded, in its agreement to settle, that there was no violation and that no 
disgorgement was appropriate as to NAI’s sale of its Vireo goodwill to F2. (Exhibits 17-21, Vol. 
1) The NAI Vireo goodwill was earned and retained by NAI over years of excellent and 
profitable investment advice to its Vireo clients. The goodwill belonged to NAI, not the clients. 
F2, the buyer of the goodwill,  was not defrauded by the supposedly “false” statement that NAI 
made to investors. There was no §206(1) or §206(2) violation. 
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made up his ‘sale because of threat of SEC enforcement’ statement to NAI’s 

marketers to try to placate them about the loss of Vireo business, which was the 

primary source of their commissions, and in order to retain them to market NAI’s 

core strategies, after the Vireo sale. (Exhibit 40, Vol. 2; Navellier Declaration, ¶10) 

 3. Respondents’ Actions Were Not Repetitive and Egregious 

 Where, as here, there has been no proof that the statement NAI disseminated 

was false, there is no fraud and no §206(1) or §206(2) violation. ZPR Investment 

Management, Inc. v. SEC 861 F.3d 1239, 1251-1252  (11th Cir. 2017) The SEC’s 

allegations of fraud are not proof of fraud. The SEC had to present undisputed 

evidence that the statement was false, to obtain summary judgment and the 

injunction. In re Smith & Wesson Holding Corp. Securities Litigation 836 F. 

Supp.2d 1, 8 [“Defendants argue more persuasively, that the statements are not 

actionable because they are true.”]; Earnest Lawrence Group v. Marketing, Inc. 

2005 WL 2811781 at *5 (S. D. Tex. 2006); In re Lululemon 14 F. Supp.3d 553 

supra.  It did not do so. The district court could not issue an injunction based on a 

violation of §206(1) or §206(2) that never occurred. 

 The same is true as to Mr. Navellier. He never disseminated any false 

statement. (Exhibit 26, Vol. 2) 
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Therefore, there was no “repetitive” violation by either NAI or Mr. Navellier 

because there was no fraud or negligence for either of them to repeat. It was not 

egregious to disseminate a true statement, even multiple times. Not only was it not 

egregious, but NAI did exactly what its marketing material promised its investors 

and potential investors it would do, in terms of how it would apply its Vireo 

strategies in investing their money. There was no assertion by the SEC that NAI 

duped its clients about how it would invest their money. Nor was there any claim 

that NAI did not invest money exactly as it said it would. Applying the Vireo 

strategies, those NAI Vireo clients received $211 Million in profits. There was 

nothing egregious about making $211 Million in profits for its clients by applying 

exactly the strategy they signed up for. 

 Not surprisingly, no Vireo client ever complained, let alone sued, NAI or 

Mr. Navellier for defrauding them or falsely inducing them to hire NAI to provide 

them with Vireo investment advice. In this day and age of plaintiffs’ class action 

attorneys bringing securities class action cases on the slightest justification, no 

individual or class action client actions were filed against NAI or Mr. Navellier . 

The Settlement 

Indeed, the SEC itself does not really believe that NAI’s or Mr. Navellier’s 

actions were egregious. The SEC agreed to, and did, settle with NAI for a total of 

$714,160 and no deregistration or other sanctions against it. The SEC settled with 
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Mr. Navellier for no payments and no sanctions, i.e., no bar from association, no 

suspension, no sanctions whatsoever for the exact same alleged acts for which it 

now seeks to bar him from association for life10. The SEC had no qualms (nor 

should it have) about NAI and Mr. Navellier continuing to be investment advisors, 

and clearly knew that it was not in the public interest to bar them from the 

securities industry. 

4. The SEC’s Motion For These Terminating Sanctions Constitutes 
Selective Enforcement 

 

 NAI’s allegedly violative statement was no different than the exact same 

statement made and disseminated by other investment advisory firms (like Wells 

Fargo Advisors, Beaumont, LPL Financial, United Capital Advisors, Congress, 

Fulcrum). Mr. Navellier’s actions were no different than the exact same actions 

taken by other “control” persons (like Patti Loepker, David Hallman, and Mr. 

Haviland) who were making the same allegedly violative statement in marketing 

 
10 The SEC now claims that it did not settle with NAI and Mr. Navellier, but that is not true. The 
SEC did settle with NAI and Mr. Navellier for a total of &714,160 (consisting of $360,935 in 
“disgorgement”, $53,225 in interest, and a $300,000 penalty) with no admission of liability and 
no charges of any violations by Mr. Navellier. (Exhibits 16-21, Vol. 1) Moreover, even if 
arguendo there was no settlement, it is still undisputed that the SEC was offering to settle, 
knowing of all the supposedly fraudulent actions by NAI and Mr. Navellier, for only a censure of 
NAI, and no sanctions against Mr. Navellier, and to allow NAI and Mr. Navellier to continue 
working as investment advisors (Exhibit 21, Vol. 1) – not the deregistration and lifetime ban it 
now claims is necessary to “protect the public interest”. 
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materials they were disseminating about the origins and hypothetical performance 

of the F2 Index strategies. (Docket No. 224, pp. 10 of 40 – 21 of 40; Docket No. 

235, p. 5 of 34, fn. 3; Docket No. 235, pp. 7 of 34 - 13 of 34, all incorporated 

herein by reference.)  In fact, Wells Fargo Advisors disseminated NAI’s same 

allegedly violative Vireo marketing materials  to its clients. (Exhibit 41, Vol. 2)  

The SEC did not bring any enforcement actions against those similarly situated 

investment advisory firms and individuals11 12. They all continue in business as 

investment advisors even though they made plenty of money promoting the F2 

AlphaSector strategies. Lipper supra 547 F.2d 171 at 184. It is not in the public 

interest to discriminatorily severely punish NAI and Mr. Navellier, while others 

who did the same thing, go unpunished. That is not in the public interest. That is 

punishment. 

 

 
11 The real reason the SEC brought the district court action and is seeking these sanctions is out 
of malice and revenge because NAI and Mr. Navellier would not agree to adding new and 
materially different terms to modify their existing settlement agreement.  

 
12 The SEC denied that it selectively enforced against NAI or Mr. Navellier and denied that it did 
so out of malice but refused Respondents’ discovery requests to produce its files and to testify as 
to its reasons for breaching the settlement agreement with Respondents, and for enforcing against 
them but not enforcing against others similarly situated to NAI and/or Mr. Navellier, or for 
enforcing more harshly against Respondents than against others similarly situated, against whom 
it only sought relatively small monetary penalties. (Docket No. 222-4, pp. 1 of 112 – 112 of 112; 
222-5, pp. 1 of 113 – 113 of 113) 
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 5. Respondents Did Not Act With Scienter 

 The SEC argues that NAI and Mr. Navellier acted with scienter, i.e., with an 

intent to defraud Vireo investors. However, the SEC produced no evidence of 

fraud, so there could be no scienter. Moreover, the evidence shows (and will show 

at an evidentiary hearing) that Mr. Navellier did not intend to defraud investors. He 

believed (Exhibit 27, Vol. 2) NASDAQ OMX’s independent written representation 

(Exhibit 11, Vol. 1) In fact, the evidence showed that Mr. Navellier never 

attempted to induce investors to hire NAI for its Vireo strategies and, in fact, was 

attempting to discourage it. (Exhibits 26, 27, 28, 29 and 30, Vol. 2) 

 A rational jury would find it highly implausible that if Mr. Navellier and 

NAI were really trying to fraudulently induce investors to hire NAI to manage 

Vireo and were raising  hundreds of millions of dollars doing so, Mr. Navellier and 

NAI would take the above-described repeated actions to stop NAI’s marketers 

from marketing Vireo. Nguyen v. Endologix, Inc. 2020 WL 3069776 at *8-9 (9th 

Cir. June 10, 2020) 

 Also, Mr. Navellier did not market to Vireo investors and did not provide 

investment advice to them, so his being the overall Chief Investment Officer at 

NAI does not mean that he was responsible for the Vireo marketing or that he was 
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acting with scienter as to Vireo strategies. SEC v. Slocum, Gordon & Co. 334 

F.Supp.2d 144, 185 - 186 (D. R.I.2004) 

6. Respondents Have Given Assurances That They Intend to Obey 
the Securities Laws and Will Continue to Do So 

 

 As set forth above, neither Mr. Navellier or NAI violated §206(1) or 

§206(2). They did not disseminate a materially false statement. Tragically, the 

district court got it wrong when it held, without evidence, that they each did so. 

That decision is being reviewed de novo on appeal. The fact that Respondents are 

vigorously defending themselves against the SEC’s baseless accusations, where 

the SEC is aggressively seeking to put them out of business and end, for life, Mr. 

Navellier’s 35 year chosen profession, while seeking over $30 Million in 

disgorgement, interest, and penalties for violations that NAI and LN did not 

commit, does not mean that they have “failed to acknowledge their violations”. 

They cannot be punished for refusing to “admit” to something they didn’t do. It 

would be a gross violation of Respondents’ constitutional rights to due process and 

access to the courts, to punish them or impose severe sanctions for justifiably 

defending themselves and refusing to admit to violations they did not commit, and 

which they are appealing. Steadman v. SEC 603 F.2d 1126, 1141 (5th Cir. 1979) 

[process includes the right not to testify against oneself] 
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Likewise, a person faced with the “death penalty” (as the bar from 

association penalty is rightly called) for something he/she/it did not do, is not a 

failing to give assurance that he/she/it will not violate the law in the future. Id. 

The best evidence that NAI and Mr. Navellier will not violate the securities 

laws in the future, is that they have been investment advisors for 35 years, they 

have provided investment advisory services to thousands of clients without ever 

defrauding any of them. They have never been sued by any of their investment 

clients for breach of their fiduciary duties or for violation of the securities laws. 

They have made more than a billion dollars of profits for their clients by providing 

them with their investment advice. NAI stopped sublicensing investment services 

from F2 ten years ago and, unlike any other F2 licensee, voluntarily stopped using 

F2’s investment advice before the SEC even hinted at bringing enforcement action 

against F2. Mr. Navellier and NAI have already suffered greatly from the SEC’s 

meritless “enforcement.” NAI has lost nearly Two Billion Dollars in assets under 

management as a result of the SEC’s enforcement. It is highly unlikely that that 

they will violate the securities laws in the future. 

Moreover, NAI and Mr. Navellier did give assurances of continued and  

future compliance with the securities laws. Even after the SEC breached the 

settlement agreement, NAI twice offered to hire an outside compliance officer to 

monitor NAI’s investment advisory activities to assure the SEC of NAI’s 
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commitment to compliance with the securities laws. (Exhibit 42, Vol. 2) but the 

SEC rejected NAI’s offer.  

Again, the SEC does not really believe that NAI or Mr. Navellier would 

likely violate the law in the future, and made that clear by settling with no 

admission of liability, no injunction against future securities law violations, and no 

charges of any violations against Mr. Navellier, and agreeing to allow them to 

continue their investment advisory business.    

7. Opportunity To Violate In The Future 

The fact that Respondents continue to operate their investment advisory 

business, when it is clear that they did not violate §206(1) or §206(2), as the 

district court erroneously held, does not mean that they will suddenly (for the first 

time) violate the law in the future. The fact that they vigorously deny violating the 

law in connection with Vireo does not mean that they are not aware of the law or 

that they intend to violate the law going forward. They should not be forced to 

cease providing excellent investment advice that is profitable to their current 

clients and prospective investor clients looking for competent investment advisors. 

NAI’s 25 employees and independent contractors should not lose their jobs 

because of the SEC’s meritless prosecution of Respondents and an erroneous 

district court decision that will likely be reversed on appeal. Each case must be 

judged on its own circumstances. 
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The SEC’s reliance on Karen Bruton and Hope Advisors, LLC 2019 WL 

4693573, and Conrad P. Seghers 2007 WL2790633, for the proposition that fraud 

should subject a respondent to the severest of sanctions (SB, p. 12) is misplaced. In 

those cases, unlike here, there was a final decision (no pending de novo appeal of 

the fraud decision) on the merits, finding fraud. That is not our case. The SEC 

follow on proceeding here is premature and without merit. This proceeding should 

be stayed until after the First Circuit Court of Appeal rules. Restatement (Second) 

Judgments, §13, comment f. 

It would be extremely unfair and would cause irreparable harm to NAI and 

to Mr. Navellier if summary judgment were granted herein, imposing these 

terminating penalties, based on a “fraud” decision that is subsequently reversed. 

After NAI (and its employees) and Mr. Navellier are forced out business, it would 

be too late to repair the destruction. It would be better to stay this proceeding, as 

had been done for two and a half years (Exhibit 13, Vol. 1) so the First Circuit can 

straighten out this tragically flawed case. 

 The SEC’s reliance on Jeffrey L. Gibson supra, John Francis D’Aquisto 

1998 WL 34300389, James L. Franklin supra, Demitrios Julius Shiva 1997 WL 

112328, for the proposition that collateral estoppel applies in all follow on cases, is 

incorrect. In all of those cases, there had already been a final decision by way of a 

consent decree, settlement, or no pending appeal. 
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CONCLUSION 
 

 This proceeding should be stayed, pending the Supreme Court’s decision in 

Cochran, and pending the First Circuit’s decision on appeal. 

 However, even if arguendo, the district court decision were a collateral 

estoppel bar to the “fraud” issues, the SEC’s motion for summary judgment would 

still have to be denied, based on Respondents’ disputing evidence already 

presented, and evidence to be presented at a mandated, full, and fair evidentiary 

hearing regarding whether any sanctions should be imposed, and if sanctions are to 

be imposed, what sanctions to impose. Steadman v. SEC 450 U.S. 91, 93-94 

(1981); Blinder, Robinson & Co. v. SEC 837 F. 2d 1099, 1108 (D. C. Cir. 1988) If 

the Commission is allowed to proceed, those issues can only be decided by way of 

a full and fair evidentiary hearing, with presentation of oral and documentary 

evidence, and cross-examination of witnesses. 

       Respectfully submitted, 

 

DATED: March 16, 2023            LAW OFFICES OF SAMUEL KORNHAUSER 

       By:/s/ Samuel Kornhauser 
                  Samuel Kornhauser 
 
       Attorney for Respondents 
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STATEMENT OF FACTS  

 

1. NAI is an investment advisory firm that provides investment advice to clients, 

most of whom are referred to NAI by other investment advisory firms or investment 

professionals. (Docket No. 224-1, p. 113 of 309; Docket No. 224-1, pp. 29 of 309 - 

111 of 309) 

2. NAI has been providing investment advisory services to individuals, entities, 

mutual funds, and retirement plans since 1987. (Docket No. 224-1, p. 113 of 309) 

Its investment advisory services are based on proprietary investment strategies 

developed by LN applying modern portfolio theory principles designed to 

outperform the relevant market (“aggressive growth” strategies). (Docket No. 224-

1, pp. 114 of 309 - 116 of 309) 

3. From 1987, NAI developed and applied a number of proprietary aggressive 

growth strategies to manage its client accounts (NAI core strategies). Clients would 

enter into investment advisory agreements with NAI whereby the client would select 

a particular NAI core investment strategy, transfer his/her/its money to a custodian 

account (usually at the client’s brokerage firm) and then, would send periodic 

instructions to the client’s broker to buy or sell specified securities, (Docket No. 224-

1, pp. 114 of 309 - 116 of 309) in accordance with the NAI strategy for which the 

client had contracted. 
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4. In August of 2009, about a year after the stock market crash, NAI’s then 

director of marketing, Paula Boyd, was approached by F2 about a “defensive” 

strategy for investing (Docket No. 224-1, pp. 173 of 309 and 174 of 309) whereby 

F2 would statistically analyze the stock market, split it into companies in nine basic 

sectors of the economy (such as financial stocks, health care stocks, tech stocks etc.) 

(Docket No. 224-1, pp. 124 of 309 and 131 of 309), recommend investment in an 

exchange traded fund (“ETF”) that held stocks in that particular sector, create a 

model “sector rotation” investment strategy for investing in those ETFs (Docket No. 

224-1, pp. 164 of 309 and 165 of 309), which proprietary strategy F2 licensed to 

various investment advisory firms and individuals, e.g., NAI (Docket No. 224-1, pp. 

147 of 309 and 148 of 309), and Beaumont (Docket No. 224-1, pp. 160 of 309 and 

161 of 309) 

5. An “ETF” is a fund made up of securities in a particular sector of the economy. 

Unlike a mutual fund, ETF shares trade during the day on an exchange like a single 

stock. 

6. The investment advisory firms entered into model management agreements 

with F2 whereby the investment advisory firm would license the AlphaSector 

Allocator or AlphaSector Premium strategy from F2 and F2 would send the firm 

periodic investment signals. (Docket No. 224-1, p. 186 of 309) Using the 

AlphaSector strategy, F2 then sends signals to investment advisory firms, like NAI, 
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indicating which sector ETFs to purchase, which to sell, which to hold and which to 

cash out and hold as cash (treasuries). (Docket No. 224-1, pp. 124 of 309 - 145 of 

309)  F2 sent its AlphaSector Allocator strategy signals on a monthly basis. (Docket 

No. 224-1, pp. 164 of 309, 165 of 309 and 167 of 309) 

7. F2 sent AlphaSector Premium strategy signals to its licensees on a weekly 

basis. (Docket No. 224-1, p. 186 of 309) 

8. F2 represented to Paula Boyd of NAI and to Peter Knapp, NAI’s general 

counsel and chief compliance officer of NAI, that the AlphaSector ETF sector 

rotation strategy was based on an investment strategy that had originally been 

developed by an East Coast wealth management firm that used its strategy to manage 

the assets of a group of its high-net-worth clients. (Docket No. 224-1, p. 145 of 309; 

(Docket No. 224-1, p. 186 of 309) 

9. F2 would not disclose the name of the wealth management firm because its 

confidentiality agreement prevented disclosure. (Docket No. 224-1, pp 186 of 309) 

The wealth management firm did not want to get into the investment advisory 

business (as opposed to remaining as a wealth manager) and therefore, was willing 

to and had agreed to license its ETF sector rotation strategy to F2 on a confidential 

basis by providing F2 with periodic investment signals, which signals F2 could then 

sub-license to various investment advisory firms which those firms could use as a 
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defensive strategy for clients that were looking for defensive investment strategies. 

(Docket No. 224-1, p. 186 of 309) 

10. Defensive investment strategies are strategies that will probably not beat the 

market by much but are designed to not risk losing as much. (Docket No. 224-1, p. 

127 of 309)  

11. The F2 AlphaSector Allocator and AlphaSector Premium strategies proposed 

to (and did) achieve this defensive investment performance by investing only in 

ETFs in the nine (9) sectors of the economy. The ETF for each given sector of the 

economy was itself spread (invested) in a number of stocks in its particular sector of 

the economy (such as financial companies or tech companies, etc.) (Docket No. 224-

1, p. 131 of 309) 

12. In addition to signaling investments in only ETFs (as opposed to individual 

stocks), the AlphaSector strategies were disciplined so that if the analytical analysis 

showed that one or more of the nine market sectors was declining, that sector or 

sectors would be sold and go to cash. If four or more sectors indicated sell, then the 

entire strategy (all nine sectors) would be sold and go to cash or cash equivalents 

(“BIL” treasury ETFs) and would remain in cash until the analytics indicated an 

upturn in four or more sectors, at which time the strategy would generate buy signals 

for some or all of the sectors that had gone to cash. (Docket No. 224-1, p. 119 of 

309; Docket No. 224-1, p. 131 of 309) 
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13. In this “go to cash” component, the AlphaSector strategies were designed to 

minimize or avoid significant stock market downturns and avoid or reduce losses. 

(Id.)   

14. F2’s affiliated company, Active Index Solutions, LLC (“AIS”), established 

indexes to track the hypothetical , historical performance records for its F2 

AlphaSector Allocator index and AlphaSector Premium index strategies. (Docket 

No. 224-1, pp. 145 of 309) 

14a.    Performance records for the F2 AlphaSector Allocator and for the AlphaSector 

Premium strategies were calculated by NASDAQ OMX tracking each of those 

index’s performance since April 2001. (Docket No. 224-1, pp. 148 of 309 - 149 of 

309, ¶3; Docket No. 224-1, p. 145 of 309; Docket No. 224-1, pp. 199 of 309 - 202 

of 309; Docket No. 224-1, pp. 191 of 309) 

NASDAQ OMX is considered the pre-eminent index performance calculating 

firm in the United States if not the world. (Docket No. 224-1, pp. 304 of 309 - 306 

of 309 and Docket No. 224-1, pp. 308 of 309 - 309 of 309) It is considered the 

reliable “gold standard” for index performance calculations. (Docket No. 224-1, pp. 

304 of 309 - 306 of 309) 

15. An Index is an imaginary (hypothetical) collection of selected securities that 

follows the hypothetical performance of those securities over time to calculate how 

that collection of securities would have performed if said collection of securities had 
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actually been bought and sold according to the strategy. An index’s performance 

track record is purely hypothetical because no real securities are bought, sold, or 

held. Index performance is a calculation of how that hypothetical collection of 

securities would have performed (increased or decreased over time) if someone had 

actually invested those securities over that period of time. (Docket No. 224-1, pp. 

200 of 309 - 202 of 309; (Docket No. 224-3, p. 250 of 269) 

16. The Dow Jones is an index. It imagines investments in 500 specific stocks and 

measures how those 500 stocks collectively would have performed each day if 

someone had actually invested in all of those 500 stocks that day. 

20. Paula Boyd was intrigued by the AlphaSector strategies and recommended 

them (Docket No. 224-1, p. 174 of 309) to NAI’s chief compliance officer and in-

house, general counsel, Peter Knapp.  

21. In October of 2009, Mr. Knapp travelled to Boston to do due diligence for 

NAI on the F2 AlphaSector Allocator strategy. (Docket No. 224-1, p. 174 of 309)  

He met with Howard Present, the founder of F2. He met with F2’s principal 

investment advisor analyst, and independent members of F2’s Index Committee, 

including, Arthur Laffer and Ron Santangelo, a well-known and highly respected 

chief compliance officer for Merrill Lynch. (Docket No. 224-1, p. 187 of 309)   

22. Mr. Knapp discussed and received written information regarding the F2 index 

strategy, the history of the strategies, its index and historical index performance 
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record, correspondence from Robert Hughes of NASDAQ OMX confirming the 

historical index performance of the strategy, correspondence with David Martin, 

Chief Compliance Officer at Virtus, a large mutual fund company with over five (5) 

billion dollars invested in the F2 Index AlphaSector Allocator strategy, which was 

being sub-advised by F2. (Docket No. 224-1, pp 187 of 309) 

23. Mr. Knapp asked for the unnamed Wealth Manager’s trade confirmations or 

statements to substantiate the Index performance but was told that the information 

was highly confidential, that the wealth management firm that developed the strategy 

and licensed it to F2 had not provided and would not provide the statements for fear 

that the strategy would be appropriated (which fear F2 also had if it disclosed it to 

NAI). (Docket No. 224-1, pp 186 of 309)  

24. Shortly thereafter, Howard Present did send a spread sheet of the hypothetical 

trades for the F2 AlphaSector Allocator index going back to April 2001. (Docket 

No. 224-2, pp. 3 of 290 - 290 of 290) 

25. NAI then had its own analysts test the spreadsheet. They corroborated that the 

spreadsheet for the F2 index performance calculation going back to 2001 was 

correct. (Docket No. 224-1, pp 189 of 309) 

26. In October of 2009, Peter Knapp prepared an Executive Summary package 

consisting of a summary of his due diligence, the Robert Hughes NASDAQ OMX 

letter, Virtus general counsel correspondence and the F2 index performance 
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spreadsheet. (Docket No. 224-2, pp. 3 of 290; Docket No. 224-1, pp 186 of 309 - 

202 of 309) 

27. Mr. Knapp and NAI’s President, Arjen Kuyper, and Paula Boyd all met with 

LN and recommended to him that NAI enter into a model management agreement 

with F2 to license (obtain) the periodic F2 AlphaSector Allocator (and later 

AlphaSector Premium) signals from F2 in order to create a Vireo AlphaSector 

investment strategy. (Docket No. 224-3, p. 3 of 269) 

28. LN was reluctant to have NAI create a defensive ETF strategy because he was 

concerned that it would confuse and dilute NAI’s brand as a well-known aggressive 

growth firm built on LN’s aggressive growth investment strategies which were 

designed to significantly outperform the market. (Docket No. 224-1, p. 175 of 309; 

Docket No. 224-3, pp. 5 of 269 - 6 of 269; Docket No. 224-3, pp. 9 of 269 - 10 of 

269, lines 15 - 19) 

29a.    The Vireo AlphaSector strategies, reviewed and approved by Wells Fargo 

Advisors (“WFA”) and other investment advisory firms, marketed Vireo to their 

investor clients. (Docket No. 224-1, pp. 176 of 309 and 177 of 309) 

30. However, based on the due diligence done, NAI’s marketers’ strong desire for 

defensive products and market appetite for a defensive product to “compliment” 

NAI’s aggressive growth strategies, LN agreed to NAI licensing the F2 Index 

strategies from F2, and providing and managing assets based on those signals, on 
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condition that those NAI AlphaSector strategies be done under a “Vireo” brand 

without the Navellier name in the title of the Vireo strategies, so that investors did 

not confuse the Vireo defensive strategies with the core Navellier aggressive growth 

strategies. (Docket No. 224-3, pp. 5 of 269 - 6 of 269, lines 11 and 12) Likewise, 

Mr. Navellier insisted he would not be the investment adviser or portfolio manager 

for any of the Vireo strategies. (Docket No. 224-1, p. 181 of 309; Docket No. 236-

7, pp. 157 of 465 - 158 of 465 at p. 19:23-25 and p. 20:1-10) He was the chief 

investment adviser only for the core aggressive growth NAI strategy that he had 

created. (Docket No.  236-7, pp. 372 of 465 - 373 of 465; Docket No. 224-3, pp. 142    

of 269 and 148 of 269, lines 1-7) He also refused to market the Vireo strategies and 

never did so. (Docket No.  236-7, pp. 157 of 465 and 158 of 465, lines 23-25; Docket 

No. 236-8, pp. 231 of 249 – 232 of 249, lines 12 - 18) 

31. LN was, is and always had been a hands-off manager, owner, and employer, 

who preferred/prefers to hire people he trusts and believed to be competent to do 

their jobs and run the day-to-day operations of the company, while he focused on 

developing, refining, and setting overall strategic policy and vision for NAI.  

(Docket No. 224-1, p. 181 of 309 at ¶2nd) He focused on writing newsletters and 

white papers, overseeing investment advice for NAI’s core strategies, giving 

seminars on his insights and outlook on the markets in general and building the good 

will of NAI. 
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31a.   NAI created its own Vireo marketing material. NAI policy was that Vireo 

marketing material was only allowed to be distributed after Knapp and NAI’s 

compliance team and Kuyper reviewed and approved said material. (Docket No. 

224-1, p. 178 of 309 at ¶5th) 

31b.    Peter Knapp and Arjen Kuyper were responsible for presentation of historical 

performance of the Index. (Docket No. 224-1, p. 180 of 309 at ¶2nd) 

31c.    Howard Present said that he could not provide statements from the originator 

(Morton) because it was a small firm that would not share information. (Docket No. 

224-1, p. 180 of 309 at ¶4th) 

31d.    Louis Navellier and other NAI portfolio managers did not provide investment 

advice for the Vireo strategies. Mr. Navellier was not involved because he did not 

like using other (non-NAI) peoples’ research. (Docket No. 224-1, p. 181 of 309 at 

¶2nd) 

31e.  NAI was getting lots of calls about Vireo but not about its performance. 

(Docket No. 224-1, pp. 181 of 309 at ¶5th - 182 of 309 at ¶1st and ¶2nd) 

32. As part of the standard model management agreement with F2, F2 insisted on 

reviewing any Navellier marketing material. (Docket No. 224-1, pp. 147 of 149 and 

149 of 309 at ¶ Pre-approval of Marketing Materials) 

33. F2 also provided its own marketing material and information to NAI. (Docket 

No. 224-3, pp. 13 of 269 - 34 of 269) 
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34. F2 also provided its own marketing material and information to F2’s other 

licensees. (Docket No. 224-3, pp. 36 of 269 - 57 of 269; 59 of 269 - 71 of 269;  73 

of 269 - 107 of 269 and 109 of 269 - 140 of 269 ) 

35. The F2 marketing material contained the F2 hypothetical historical 

AlphaSector index performance history going back to April 2001. (Docket No. 224-

3, p. 44 of 269) 

37. The 2001 to 2008 F2 AlphaSector Allocator Index and NAI Vireo 

AlphaSector Premium Index performance graphs that were contained in NAI’s 

AlphaSector Allocator and Vireo Premium brochures (that the SEC claims were 

misleading) are the clearly labeled performance records of the F2 AlphaSector 

Allocator Index (Docket No. 224-3, pp. 152 of 269) and of the F2 AlphaSector 

Premium Index, (Docket No. 224-3, pp. 159 of 269) 

37a. The source of F2’s historical, hypothetical index performance was NASDAQ 

OMX’s index performance calculations. NASDAQ OMX stated “NASDAQ 

calculated historical values of the Index back to the inception date . . . This data was 

indicated to represent live, historical investment decisions. . . .  The historical track 

record went back to the inception date of April 1, 2001.”  (Docket No. 224-1, p. 201 

of 309) F-Squared approached our firm . . . and we began the process of converting 

their existing live investment strategy to a . . . public index.” (Id., p. 200) (Docket 

No. 224-1, p. 200 of 309) “This engine has been developed over a period of time 
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dating back to 2001 and has had Private Wealth client assets managed based on its 

output over that entire time period.” Id., p. 202 (Docket No. 224-1, pp. 202 of 309) 

37b)      Index performance is the performance track record of how the hypothetical 

collection of stocks would have performed if stocks had actually been bought, sold 

or held according to the Index’s strategy. In contrast, an actual or “composite” 

performance track record measures how clients’ accounts, actually investing their 

money according to a strategy, actually performed. 

38. The 2001 to 2008 F2 AlphaSector Allocator and F2 AlphaSector Premium 

performance records, contained in NAI’s brochures and disseminated by NAI to 

other investment advisors and brokerage professionals, clearly indicate the 

hypothetical performance of the F2 AlphaSector Allocator Index (Docket No. 224-

3, p. 152 of 269) and of the F2 AlphaSector Premium Index. (Docket No. 224-3, p. 

159 of 269) They are not (as the SEC tries to assert) the performance records of 

NAI’s actual management of its Vireo AlphaSector Allocator or Vireo AlphaSector 

Premium actual investment strategies. NAI set forth clearly, in its brochures, how 

its actual management of its clients’ accounts (invested according to NAI’s Vireo 

AlphaSector Allocator strategy) performed, and how its Vireo AlphaSector Premium 

clients’ accounts   (composites”) performed from 2010 forward, when NAI managed 

their monies. (Docket No. 236, pp. 1 of 137, 3 of 137 and 4 of 137; Docket No. 236-

8, pp. 75 of 249 - 107 of 249; Docket No. 236-8, pp. 109 of 249 - 156 of 249) The 

OS Received 03/16/2023



F2 Index performance records are not the performance track records of those 

strategies with real money invested and managed by NAI according to those 

strategies. (Docket No. 224-3, pp. 166 of 269 and 167 of 269;  Docket No. 224-3, 

pp. 169 of 269 and 170 of 269)  

39. The disclosures, which were part of the brochures that contained those F2 

index performance records from 2001-2008, make clear that the F2 Index 

performance shown is the hypothetical performance, from 2001-2008, of how the 

ETFs in the F2 AlphaSector index strategy would hypothetically have performed 

(before reductions for trading costs and fees) applying the AlphaSector strategy if 

someone had actually invested in those ETFs during the entire 2001-2008 period. 

(Docket No. 224-3, pp. 152 of 269 - 157 of 269; Docket No. 224-3, pp. 159 of 269 

- 164 of 269) 

42. The SEC itself has issued two “No Action Letters1” (Docket No. 227, pp. 1 of 

30 and 7 of 30, ¶42), the Clover Letter and the LDS Letter indicating it would take 

no enforcement action (i.e., that it is not a violation of Section 206 of the Investment 

 
1 An SEC “No Action Letter” is an SEC written response to an inquiry from a person or entity 
subject to SEC regulation and enforcement seeking guidance from the SEC as to whether it (the 
SEC) would take enforcement action, i.e., consider the proposed action a violation of the securities 
laws if the questioner took the proposed actions. 
 
The SEC’s published response that it would not consider the proposed action (or action as modified 
according to SEC suggestions) a violation and would not bring enforcement proceedings, is 
guidance to others that the SEC will not seek enforcement for such actions, i.e., that such actions 
are not securities law violations. 
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Advisors Act) for an investment adviser to advertise its hypothetical historical 

performance for a strategy, before actual (“live”) money was managed according to 

that strategy, if it is clearly disclosed that the performance is hypothetical and is not 

an indication of how an investment of real money according to that strategy 

performed. 

43. In both of those No Action Letters, the SEC indicated that it would not 

consider advertising of hypothetical or “back tested2”, historical performance for an 

investment strategy to be a securities law violation so long as certain disclosures 

were made in the advertisement indicating that the performance was hypothetical 

performance. 

43a.      Hypothetical performance of an existing strategy is not “back testing”, i.e., 

creating a strategy for an index based on an existing strategy is not back testing. 

(Docket No. 224-1, pp. 201 of 309 and 202 of 309; Docket No. 224-1, p. 190 of 309) 

45.       The Navellier broker brochures for its Vireo AlphaSector Allocator and Vireo 

AlphaSector Premium strategies were not, as the SEC claims, “advertisements”. The 

Navellier brochures for its Vireo AlphaSector Allocator and Vireo AlphaSector 

Premium strategies were clearly marked for one-on-one presentations to other 

sophisticated, registered investment advisors or financial advisors. (Docket No. 224-

 
2 The SEC considers “back tested” to mean hypothetical or model performance. 
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3, p. 176 of 269 - 269 of 269; Docket No. 224-4, p. 3 of 583 - 60 of 583; Docket No. 

236-7, pp. 15 of 465 - 20 of 465; Docket No. 236-7, pp. 22 of 465 - 27 of 465) 

47. The Navellier broker brochures for its Vireo AlphaSector Allocator and Vireo 

AlphaSector Premium strategies were not distributed to or authorized to be 

distributed to investors or potential investors in the Vireo AlphaSector strategies. 

(Docket No. 224-3, p. 172 of 269 then pp. 152 of 269 - 157 of 269; Docket No. 224-

3, p. 174 of 269 then pp. 159 of 269 - 164 of 269); Docket No. 224-3, p. 176 of 269 

- 269 of 269; Docket No. 224-4, p. 3 of 583 - 60 of 583; Docket No. 236-7, pp. 15 

of 465 - 20 of 465; Docket No. 236-7, pp. 22 of 465 - 27 of 465; Docket No. 224-4, 

p. 66 of 583 – 70 of 583)  

49. NAI made its AlphaSector investment advisory services known to other, 

selected investment advisors or stockbrokers. Those selected investment advisers or 

financial advisers who were interested in having their money managed according to 

the Vireo AlphaSector Allocator strategy or the Vireo AlphaSector Premium 

strategy would enter into “dual contracts” or “wrap fee” contracts with their own 

investment adviser or broker and NAI, for NAI (not Mr. Navellier) to invest their 

money according to the Vireo AlphaSector strategy the investor had selected.  

50. Under a “dual contract”, the referring investment advisor (for example, Wells 

Fargo Advisors) (“WFA”) and NAI each entered into an investment advisory 

agreement with the client for the administration/oversight of the client’s account by 
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the investment advisory firm (for example WFA) and for the investment 

management of the client’s account by NAI and the client paying the referring 

advisor and NAI separately. 

51. Under a “wrap fee” contract, the referring advisor and the client entered into 

a contract and the client paid the referring advisor a single fee (wrap fee) which 

included NAI’s advisory fee, which advisory fee the referring advisor then paid to 

NAI.  

52. WFA marketed the Vireo AlphaSector Allocator and the Vireo AlphaSector 

Premium strategies to its clients and referred at least 4,000 of its clients to NAI for 

its Vireo AlphaSector Allocator and Vireo AlphaSector Premium strategies, 

pursuant to wrap or dual contracts. (Docket No. 224-1, pp. 204 of 309 - 293 of 309) 

53. RBC marketed these NAI Vireo strategies to its clients and referred at least 

100 of them, with assets of over $100 Million, pursuant to dual contracts, for co-

management to NAI. (Docket No. 224-1, pp. 204 of 309 - 293 of 309) 

54. LPL marketed these strategies and referred its clients, pursuant to dual 

contracts, for co-management to NAI. (Docket No. 224-1, pp. 204 of 309 - 293 of 

309) 

55. Compass marketed these strategies and referred its clients to NAI under dual 

contracts. (Docket No. 224-1, pp. 204 of 309 - 293 of 309) 
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56. Congress marketed these strategies to its clients and referred them to NAI 

pursuant to dual contracts. (Docket No. 224-1, pp. 204 of 309 - 293 of 309) 

58. LN is an investment adviser but was not an investment adviser to any of the 

Vireo AlphaSector Allocator or Vireo AlphaSector Premium clients who the SEC 

claims were the “victims” of each of NAI’s and Mr. Navellier’s alleged 

misrepresentations. 

59. LN did not market or advertise the AlphaSector Allocator or AlphaSector 

Premium strategies. (Docket No. 224-4, pp. 79 of 583)  

65. LN did not manage or provide investment advice applying those Vireo 

strategies to any persons or entities. (Docket No. 224-4, pp. 83 of 583 – 85 of 583; 

Docket No. 224-4, pp. 87 of 583 and 88 of 583) 

66. Between August 11, 2011 and June of 2012, NAI presented to professional 

investment advisers, broker brochures for Vireo AlphaSector Allocator (Docket No. 

224-3, pp. 152 of 269 – 157 of 269; Docket No. 224-3, pp. 176 of 269 - 181 of 269;  

Docket No. 224-3, pp. 192 of 269 – 233 of 269;  Docket No. 224-3, pp. 244 of 269 

– 251 of 269) and for Vireo AlphaSector Premium (Docket No. 224-3, pp. 159 of 

269 - 164 of 269; Docket No. 224-3, pp. 183 of 269 – 190 of 269;  Docket No. 224-

3, pp. 235 of 269 - 242 of 269; Docket No. 224-3, pp. 253 of 269 - 260 of 269) 
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68. Those brochures contained an F2 AlphaSector Allocator index performance 

record from April 2001-2008. (Docket No. 224-3, pp. 152 of 269 – 157 of 269; 

Docket No. 224-3, pp. 176 of 269 - 181 of 269;  Docket No. 224-3, pp. 192 of 269 

– 233 of 269;  Docket No. 224-3, pp. 244 of 269 – 251 of 269) and for Vireo 

AlphaSector Premium (Docket No. 224-3, pp. 159 of 269 - 164 of 269; Docket No. 

224-3, pp. 183 of 269 – 190 of 269;  Docket No. 224-3, pp. 235 of 269 - 242 of 269; 

Docket No. 224-3, pp. 253 of 269 - 260 of 269) 

 69. Those brochures clearly indicated that the 2001-2008 index performance 

record contained therein was how the hypothetical performance of the F2 

AlphaSector index for each of those strategies would have hypothetically performed 

during the period 2001-2008, Id. 

69a.      Each of those NAI Vireo brochures also contained NAI’s actual performance 

record for the NAI Vireo strategy in which it invested its clients’ money for that 

Vireo strategy beginning in 2010 when NAI started investing for that strategy.  

71. The NAI broker brochures also clearly indicated that the source of the 2001-

2008 index performance records was Morningstar or NASDAQ OMX, a source that 

NAI believed to be credible. (Docket No. 224-3, pp. 152 of 269 – 157 of 269; Docket 

No. 224-3, pp. 159 of 269 - 164 of 269; Docket No. 224-3, pp. 176 of 269 - 181 of 

269;  Docket No. 224-3, pp. 183 of 269 – 190 of 269;  Docket No. 224-3, pp. 192 of 
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269 – 233 of 269;  Docket No. 224-3, pp. 235 of 269 - 242 of 269; Docket No. 224-

3, pp. 244 of 269 – 251 of 269; Docket No. 224-3, pp. 253 of 269 - 260 of 269)  

72. F2 provided the 2001-2008 F2 AlphaSector index performance records to 

NAI. (224-3, pp. 13 of 269 - 34 of 269) Docket Those F2 AlphaSector Index 

performance records had been calculated by NASDAQ OMX.  

73. F2 provided those 2001-2008 index performance records to numerous other 

investment advisory firms to whom it licensed these strategies. (224-3, pp. 36 of 269 

- 57 of 269; 224-3, pp. 59 of 269 - 71 of 269; 224-3, pp. 73 of 269 – 107 of 269; 

224-3, pp. 109 of 269 - 140 of 269) 

74. Howard Present and F2 officers repeatedly told NAI that those 2001-2008 F2 

index performance records were correct. (224-4, pp. 90 of 583; 236-7, pp. 29 of 465 

- 35 of 465) 

75. Those NAI brochures all also contained the clearly shown, GIPS-verified, 

actual performance achieved by NAI for its investment management of the Vireo 

AlphaSector Allocator strategy. (224-3, pp. 166 of 269 - 167 of 269; Docket No. 

224-3, pp. 152 of 269 – 157 of 269; Docket No. 224-3, pp. 176 of 269 - 181 of 269; 

Docket No. 224-3, pp. 192 of 269 – 233 of 269; Docket No. 224-3, pp. 244 of 269 – 

251 of 269) 

76. Those NAI brochures all contained the clearly shown, GIPS-verified, actual 

performance achieved by NAI for its investment management of the GIPS-verified, 
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actual performance for actual management of the AlphaSector Premium strategy. 

(Docket No. 224-3, pp. 169 of 269 - 170 of 269; Docket No. 224-3, pp. 159 of 269 

- 164 of 269; Docket No. 224-3, pp. 183 of 269 – 190 of 269; Docket No. 224-3, pp. 

235 of 269 - 242 of 269; Docket No. 224-3, pp. 253 of 269 - 260 of 269) 

Similarly Situated 

78. NAI’s 2010 through July 2011 AlphaSector Allocator and AlphaSector 

Premium broker brochures contain the following language:  

 

Navellier Vireo AlphaSector Allocator Premium 
is a new strategy that attempts to track an index 
known as the AlphaSector Allocator Premium 
Index…  

…  
The “US equity sleeve” referenced in the 
materials refers to the AlphaSector Premium 
Index, with the strategy that the AlphaSector 
Premium Index is based on having an inception 
date of April 1, 2001. The process of converting 
the active strategy to an index implies that the 
returns presented, while not back tested, reflect 
theoretical performance an investor would have 
obtained had it invested in the manner shown and 
does not represent returns that an investor may 
have actually attained, as an investor cannot 
invest directly into an index. (Emphasis added) 
 

(Docket No.  222-32, page 6 of 9) 

78a.      That statement was a direct quote from the NASDAQ OMX letter. That was 

based on the NASDAQ OMX letter. 
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79.        The same statement or one with essentially identical language in marketing 

material was presented to clients and potential clients by WFA (Docket No. 224-6, 

p. 322 of 428), and by Beaumont. (Docket No. 224-6, pp. 363 of 428 and 348 of 

428) The SEC brought the subject District Court action against NAI and Mr. 

Navellier (Docket No. 1) and moved for partial summary judgment (Docket No. 220) 

claiming that that statement was false. (Docket No. 221, Section II. A., pp. 5 of 21 

and 6 of 21) 

80. The SEC produced no evidence whatsoever that that statement was false. 

(Docket No. 224, p. 17, fn.14), (Docket No. 224-4, pp. 509 of 583 - 510 of 583) 

(Docket No. 224-6, p. 206 of 428 - 220 of 428)) (Docket No. 224-4, pp. 516 of 583 

- 533 of 583) 

81. The SEC brought no enforcement action against WFA (Docket No. 224-4, pp. 

551 of 583 – 556 of 583), or Beaumont (Docket No. 224-4, p. 555 of 583, lines 18-

21) or NASDAQ OMX (Docket No. 224-4, pp. 283 of 583, line 16 - 284 of 583, line 

18), or United Capital Financial Advisers (Docket No. 224, p. 17), or Ron 

Santangelo (Docket No. 236-7, p. 56 of 465 - 72 of 465), or Juan Vargas (Docket 

No. 236-7, p. 68 of 465 - 72 of 465), or Rick Tomney (Docket No. 224, p. 17; Docket 

No. 236-7, p. 95 of 465 - 111 of 465), or Cory Hoffstein, or Thomas Rosedale, or 

Newfound. (Docket No. 224, p. 18) 
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88 NAI did as much, or substantially more due diligence on F2 and its 2001-2008 

index performance record, including receiving and relying on Robert Hughes’ 

NASDAQ OMX confirmation of the validity of the F2 index performance from 

2001-2008 (Docket No. 224-1, pp. 299 of 309 - 302 of 3098) as the other advisors 

and financial advisor entities that marketed that same index performance to their 

clients. 

89. Mr. Haviland of Beaumont Financial Partners admitted that its due diligence 

consisted of reliance on Howard Present’s representations and the NASDAQ OMX 

letter. (Docket No. 224-4, pp. 94 of 583 - 110 of 583) 

90. Just like NAI, Mr. Haviland asked for but was not given trade confirmations 

or statements to support the 2001-2008 index3 performance. (Docket No. 224-4, pp. 

112 of 583 - 118 of 583) 

91. There are no confirmations or statements for indexes because indexes do not 

actually make trades. 

92. David Hallman of United Capital Advisers, which marketed these 

AlphaSector strategies to its bank customers, admitted that he repeatedly asked for 
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but was not given confirmations of the trades (Docket No. 224-4, pp. 120 of 583 - 

138 of 583) 

 

93. United Capital Advisers still had its investment advisory clients invest in these 

strategies. (Docket No. 224-4, pp. 140 of 583 - 1580 of 583) 

94. Patti Loepker oversaw investment adviser marketing for Wells Fargo 

Advisors which raised over $1.3 Billion just for investment in these Vireo strategies 

(Docket No. 224-1, pp. 293 of 309) 

95. Patti Loepker testified that Wells Fargo Advisors put these strategies on its 

Professional Advisor Network (“PAN”) platform (and on its website) with no due 

diligence done on these AlphaSector index performance records or oversight of 

WFA’s thousands of financial advisors who were marketing these AlphaSector 

index performance records. (Docket No. 224-4, pp. 160 of 583 - 169 of 583) 

96. WFA provided its financial advisors with Morningstar Direct screens whereby 

they could and did access F2’s 2001-2008 AlphaSector index performance records 

and print them out to distribute to clients for marketing purposes. (Docket No. 224-

4, pp. 171 of 583 - 175 of 583) 

97. The SEC claims, in this action, that NAI (and LN) were negligent or 

fraudulent in allegedly distributing (they did not) (Docket No. 224-4, pp. 177 of 583 

- 178 of 583)  these same Morningstar Direct F2 index performance “tear sheets”. 
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98. Morningstar Direct is a computer application that can be purchased from 

Morningstar (a highly respected data provider that analyzes and distributes financial 

analyses of how various financial advisors and their strategies perform over time. 

However, the Morningstar Direct app simply prints out on Morningstar Direct 

letterhead, the performance data that is provided by a given investment advisor. It 

does not provide a performance record analyzed by Morningstar itself. 

 

99. Robert Hughes of NASDAQ OMX, the pre-eminent index performance 

record calculator/analyst (Docket No. 224-1, pp. 308 of 309 – 309 of 309), testified 

that NASDAQ OMX supposedly did do and represented that it had done due 

diligence and analyzed the 2001-2008 index performance records of the F2 

AlphaSector Allocator and AlphaSector Premium indexes. 

100. NASDAQ OMX confirmed the index performance in writing for F2 to use 

and distribute to investment advisors, including NAI. (Docket No. 224-4, pp. 192 of 

583 - 195 of 583; Docket No. 224-1, pp. 299 of 309 – 302 of 309) 

101. Mr. Hughes later admitted in his deposition that he really didn’t write the 

letter. (Docket No. 224-4, pp. 198 of 583 - 215 of 583) 

102. Mr. Hughes testified that NASDAQ OMX didn’t do any real due diligence on 

the 2001-2008 index performance (Docket No. 224-4, pp. 217 of 583 - 226 of 583) 
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103. Mr. Hughes testified that “his” letter was actually written and given to him on 

F2 stationery by Howard Present, CEO of F2. (Docket No. 224-4, pp. 198 of 583 - 

215 of 583; (Docket No. 224-4, pp. 230 of 583 - 241 of 583) 

104. Mr. Hughes testified that he then re-printed it verbatim on NASDAQ OMX 

stationery, without doing due diligence to determine if the performance and 

statements were true, and personally signed it (Docket No. 224-4, pp. 198 of 583 - 

215 of 583; Docket No. 224-1, pp. 299 of 309 - 302 of 309; Docket No. 224-4, pp. 

245 of 583 - 248 of 583) without believing the information was even true. (Docket 

No. 224-4, pp. 198 of 583 - 215 of 583) 

105. Mr. Hughes testified that he did all that as a favor to Howard Present (Docket 

No. 224-4, pp. 250 of 583 - 258 of 583) who contemporaneously happened to be 

promising him that F2 would be contracting with NASDAQ OMX to publish sixty-

four (64) other F2 indexes at $90,000 per index. (Docket No. 224-4, pp. 260 of 583 

- 274 of 583) 

106. The SEC was aware of NASDAQ OMX’s and Mr. Hughes’ supposedly 

fraudulent letter and AlphaSector index verification. (Docket No. 224-4, pp. 265 of 

583 - 274 of 583) 

106a.  The SEC knew that NAI relied on the NASDAQ OMX letter, but still 

continued to litigate against NAI and LN in bad faith. 
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107. The SEC brought no enforcement action, sought no penalties and did not 

censure, suspend or bar NASDAQ OMX, Mr. Hughes or anyone else at NASDAQ 

OMX from the securities industry for aiding and abetting F2 in its alleged 

“fraudulent” scheme. (Docket No. 224-4, pp. 276 of 583 - 285 of 583) 

108. As to the small investment advisory firms that the SEC did select to enforce 

against for marketing the same 2001-2008 AlphaSector index performance record, 

the SEC only imposed penalties of $100,000 to $500,000. 

109. The SEC did not seek disgorgement, censure or a lifetime ban from the 

securities industry against any of these firms and sought no enforcement of any kind 

against any of the individuals at those firms. (Docket No. 224-4, pp. 287 of 583 – 

398 of 583; Docket No. 236-7, pp. 44 of 465 - 53 of 465)  

110. The SEC imposed only monetary penalties in the following amounts against 

the following investment advisory firms: AssetMark ($500,000); BB & J Securities 

($200,000); Banyan Partners ($200,000) Congress Wealth Management ($100,000); 

Constellation Wealth Advisors ($100,000); Executive Monetary Management 

($100,000); HT Partners ($100,000); Hilliard Lyons ($200,000); Ladenburg 

Thalman Asset Management ($200,000); Prospera Financial Services ($100,000); 

Risk Paradigm Group ($100,000); Scheider Downs Wealth Management Advisors 

($100,000); Shamrock Asset Management ($200,000). (Docket No. 224-4, pp. 287 

of 583 – 398 of 583; Docket No. 236-7, pp. 44 of 465 - 53 of 465)  
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111. The SEC agreed to a $13.4 Million disgorgement and censure against Virtus.  

(Docket No. 224-4, pp. 439 of 583 - 449 of 583) 

112. The SEC agreed to a $6.3 Million disgorgement and censure against 

Ameriprise (Docket No. 224-4, pp. 451 of 583 - 459 of 583) 

113. The SEC agreed to a $ 482,595 disgorgement and censure against Horter.  

(Docket No. 224-4, pp. 461 of 583 - 468 of 583) 

114. The SEC sought no lifetime (or any) ban from the securities industry against 

any of them. (Docket No. 224-4, pp. 439 of 583 - 468 of 583) 

115. The SEC did not seek any enforcement against any individual at any of these 

21 firms. (Docket No. 224-4, pp. 287 of 583 – 398 of 583; Docket No. 236-7, pp. 44 

of 465 - 53 of 465; Docket No. 224-4, pp. 439 of 583 - 468 of 583) 

 

Punishment / Bad Faith / Animus – Improper Purpose 

116. The SEC is seeking $23 Million in disgorgement from NAI and LN and 

lifetime bans from the securities industry against NAI and LN in this action, despite 

the fact that the SEC has conceded that, even if NAI had committed the violations 

that the SEC claims NAI committed, the “ill-gotten gains” attributable to those 

violations which would be legally “disgorgeable” is only $360,935 (Docket No. 224-
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4, pp. 470 of 583 - 471 of 583), not the $23 Million that the SEC is seeking herein. 

(Docket No. 1) 

117. The SEC conceded that there was no need or basis for any enforcement action 

against LN and no need or basis for banning NAI from the securities industry. 

(Docket No. 224-4, pp. 470 of 583 - 471 of 583; Docket No. 224-4, pp. 477 of 583 

- 480 of 583) 

118. The SEC is improperly seeking those penalties (67 times the amount it could 

legally disgorge even if it could prove violations) in order to punish NAI and LN for 

not agreeing to rescind the settlement agreement they had entered into with the SEC) 

(Docket No. 224-4, pp. 470 of 583 - 471 of 583; Docket No. 224-4, pp. 477 of 583 

- 480 of 583; Docket No. 224-4, pp. 482 of 583; Docket No. 224-4, pp. 484 of 583) 

and replace it with a more onerous proposed settlement (Docket No. 224-4, pp. 486 

of 583 - 493 of 583; Docket No. 224-4, pp. 499 of 583 - 500 of 583; Docket No. 

224-4, pp. 502 of 583 - 504 of 583) containing a new settlement provision after NAI 

and LN and the SEC had previously agreed to an earlier settlement. 

Similarly Situated Individuals 

119. The SEC has improperly brought this action, not only against NAI but also 

against LN personally, claiming he directly violated Sections 206(1), 206(2) and 

206(4) of the Investment Advisors Act by allegedly negligently and fraudulently 

marketing the AlphaSector 2001-2008 index performance records (Docket No. 1) 
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or, in the alternative, aiding and abetting NAI in allegedly negligently and 

fraudulently marketing those 2001-2008 index performance records. (Docket No. 1) 

120. Mr. Navellier never marketed those strategies to anyone and did not aid or 

abet in the distribution of those index performance records. 

121. The index performance records were not false or incorrect. It has not been 

proven (and it is disputed by NAI and LN) that those 2001-2008 index performance 

records were false or that the performance calculations were incorrect. They were 

not. 

122. The performance record spread sheet provided to NAI by F2 was tested and 

confirmed by NAI to be correct. (Docket No. 224-3, pp. 3 of 269) 

123. The SEC has refused to produce any calculation work sheets or evidence to 

corroborate its claim in this case that the index performance record was overstated, 

(Docket No. 224-4, pp. 509 of 583 - 510 of 583) (Docket No. 224, p. 17, fn.14) 

124. The SEC has refused to produce any calculation work sheets or evidence to 

corroborate its claim despite NAI’s repeated discovery demands for such “evidence” 

by way of interrogatories (Docket No. 224-6, pp. 206 of 428 - 220 of 428), 

depositions), and document requests. (Docket No. 224-4, pp. 516 of 583 - 533 of 

583) 

125. Mr. Navellier repeatedly tried to discourage and stifle his own salespeople 

from “marketing” the Vireo AlphaSector Allocator and Vireo AlphaSector Premium 
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strategies, not because he knew them to be false (he didn’t) (Docket No. 224-4, pp. 

537 of 583 - 540 of 583), but because he personally didn’t like (“hated” and was 

jealous of) Howard Present and how he was appropriating NAI’s salespeople away 

from marketing NAI core products. (Docket No. 224-4, pp. 542 of 583 - 545 of 583) 

126.  Mr. Navellier didn’t want those defensive strategies “marketed” by NAI 

because they conflicted with NAI’s core strategies. (Docket No. 224-4, pp. 547 of 

583 - 549 of 583; Docket No. 224-3, pp. 9 of 269 - 10 of 269) 

127. In addition to taking no enforcement action against Robert Hughes, the SEC 

took no enforcement action against Patti Loepker of WFA who condoned WFA’s 

marketing of these AlphaSector index performance records and did no due diligence.  

(Docket No. 224-4, pp. 551 of 583 - 556 of 583) 

128. The SEC brought no enforcement against Ron Santangelo, a member of the 

investment committee of F2, who did not disclose and who approved dissemination 

of F2’s AlphaSector 2001-2008 index performance record.  

129. The SEC did not bring any enforcement action against Juan Vargas, the F2 

analyst who allegedly conspired with and assisted Howard Present in creating the 

allegedly false F2 AlphaSector 2001-2008 index performance records. (Docket No. 

236-7, pp. 68 of 465 - 72 of 465) 

130. The SEC did not bring any enforcement action against Rick Tomney, Howard 

Present’s right-hand man, who repeatedly confirmed to NAI and other investment 
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advisors that the 2001-2008 index performance records were true. (Docket No. 236-

7, pp. 94 of 465 - 111 of 465) 

131. The SEC brought no enforcement action against any individuals at Virtus, 

such as Peter Bachelor, who supposedly knew that the 2001-2008 performance 

record was supposedly false, but still ordered the Virtus marketers to continue to 

market it.  

132. The SEC brought no enforcement action against Cory Hoffstein or Jay Morton 

or Thomas Rosedale, or Newfound, the persons and entity that conspired with and 

aided and abetted F2 and Howard Present in their marketing of the allegedly 

fraudulent 2001-2008 AlphaSector index performance record.  

133. Mr. Hoffstein, Mr. Morton and Mr. Rosedale collaborated with Howard 

Present and F2 to create the allegedly false index performance records and then stood 

silently by as the allegedly false index performance records were marketed by F2, 

never disputing that the AlphaSector strategy and index performance began in 2001, 

because those individuals were reaping the profits to the tune of $3 Million per year 

each  from the licensing and advertising of those strategies having an inception date 

of April 2001 and an index performance record from 2001-2008. 

134. Instead of enforcing against these three alleged, principal “violators” (the 

originators, along with Howard Present and F2, of the alleged fraud about the index 

performance record), the SEC allowed them to keep all their “profits” and, in 
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addition, paid them whistleblower fees for giving testimony against Howard Present. 

(Docket No. 224-4, pp. 574 of 583 – 578 of 583) 

135. Mr. Hoffman and Mr. Morton only came forward with whistleblower 

accusations after Howard Present and F2 terminated the licensing agreement and the 

millions of dollars to each of them in royalties that they were receiving from F2.  

The Sale 

136. Louis Navellier denigrated NAI’s own Vireo strategies internally at NAI. 

(Docket No. 224-4, pp. 535 of 583; Docket No. 224-4, pp. 537 of 583 - 540 of 583) 

137. Louis Navellier clashed with Howard Present personally. 

138. On August 6, 2013, NAI accepted F2’s offer to buy NAI’s Vireo good will 

(customer list, broker list, advisor list and NAI GIPS- compliant actual performance 

records) for $14 Million. (Docket No. 236-5, pp. 3 of 395 - 373 of 395) 

139. At the time of F2’s purchase, NAI had made $350 Million in profits for its 

clients who had invested in these strategies. (Docket No. 224-1, pp. 204 of 309 – 

293 of 309) 

140. None of those over 6,000 Vireo clients sued NAI or LN for fraud or false 

advertising or for misleading them with a 2001-2008 index performance record or 

for rescission or for violations of the Investment Advisors Act or for any other claim. 

No class actions were filed against NAI or LN. No client complained to NAI about 

being harmed as a result of the performance record. 
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141. When NAI sold its Vireo goodwill to F2, almost all of the 6,000 plus Vireo 

clients consented to the sale and remained invested in those AlphaSector strategies 

with the allegedly false index performance records and have continued to have their 

monies managed by F2, using the AlphaSector strategies. (Docket No. 224-1, pp. 

204 of 309 – 293 of 309) 

142. The fact that almost all of the 6,000 plus Vireo clients consented to the sale 

and remained invested in those AlphaSector strategies, is clear evidence that they 

were in the strategies because of the actual performance, not the 2001-2008 

hypothetical index performance. 

The SEC’s Investigations and Selective enforcement  

143. Beginning in October of 2013, as part of the SEC’s investigation of F2, the 

SEC began serving investigative subpoenas on NAI and 134 other investment 

advisory firms and individuals who had licensed or marketed the AlphaSector 

Allocator and AlphaSector Premium strategies from F2.) (Docket No. 224-5, pp. 379 

of 395 – 395 of 395) 

144. Over the next three years, the SEC gathered and reviewed over 15 million 

pages of documents from those investment advisory firms, entities, and individuals, 

conducted numerous interviews, took numerous investigative depositions. (Docket 

No. 224-5, pp. 379 of 395 – 395 of 395) 

OS Received 03/16/2023



145. In 2014, the SEC brought an administrative enforcement action against F2. 

(Docket No. 224-4, pp. 486 of 583 – 493 of 583 

146. Later in 2014, the SEC filed a civil action against Howard Present. 

147. On August 25, 2016, the SEC coerced “settlements” with 15 of the investment 

advisory firms that had licensed and/or marketed the F2 AlphaSector Allocator 

and/or F2 AlphaSector Premium 2001-2008 index performance record. (Docket No. 

224-4, pp. 287 of 583 – 398 of 583; Docket No. 236-7, pp. 43 of 465 - 53 of 465; 

Docket No. 224-4, pp. 439 of 583 - 449 of 583) 

148. A year later, the SEC coerced settlements with Ameriprise (Docket No. 224-

4, pp. 451 of 583 - 459 of 583) and Horter. (Docket No. 224-4, pp. 461 of 583 - 468 

of 583) 

149. Among those subpoenaed by the SEC were NAI, LN, and a number of NAI 

employees. 

150. In October of 2016, the SEC began “settlement negotiations” with NAI, by 

demanding payment of $23 Million in disgorgement. (Docket No. 224-6, p. 46 of 

428 - 468 of 583) 

151. The demand was based on NAI’s alleged violations of the Investment 

Advisors Act in marketing the supposedly false AlphaSector index performance 

record. 
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152. The SEC demanded disgorgement of the supposed $9 Million in profits NAI 

supposedly made managing all its Vireo AlphaSector strategies (the vast majority of 

which were AlphaSector Alphadex strategies which did not have “tainted” 2001-

2008 index performance “marketing” materials and which the SEC did not claim 

violated the securities laws. 

153. The SEC’s $23 Million demand sought disgorgement of fees NAI earned for 

managing investments in strategies before August 11, 2011 (which disgorgement is 

barred by the statute of limitations) (Kokech vs SEC (2017) 137 S. Ct. 1635, 164) 

and after June 2012, when there was no “marketing” of the 2001-2008 index 

performance record. 

154. The SEC sought disgorgement of NAI’s investment advisory fees, despite the 

fact that NAI had made $350 Million for its AlphaSector management clients 

managing their monies. (Docket No. 224-1, pp. 204 of 309 - 293 of 309) 

155. The SEC also sought disgorgement of the $14 Million in sale proceeds NAI 

received from the sale of its goodwill to F2. (Docket No. 224-6, pp. 45 of 428 - 46 

of 428) 

156. NAI denied any violations and presented detailed, financial information to the 

SEC to refute the SEC claim for $23 Million in “ill-gotten gains”. (Docket No. 224-

6, pp. 49 of 428 - 56 of 428 and Docket No. 224-6, pp. 58 of 428 - 61 of 428) 
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157. NAI demonstrated that only the broker brochures for the Vireo AlphaSector 

Allocator and for the Vireo AlphaSector Premium strategies contained references to 

a 2001-2008 index performance record. (Docket No. 224-6, pp. 49 of 428 - 56 of 

428 and Docket No. 224-6, pp. 58 of 428 - 61 of 428) 

158. NAI also demonstrated that, as a matter of law, the statute of limitations barred 

any disgorgement for the period prior to August 11, 2011 and that the Vireo 

brochures after June 2012 did not contain the allegedly false index performance 

record. (Docket No. 224-6, pp. 49 of 428 - 56 of 428 and Docket No. 224-6, pp. 58 

of 428 - 61 of 428) 

159. Even if NAI had committed securities law violations (it did not), 

disgorgement was only available for profits for the period August 11, 2011 through 

June 2012. That amounted to $360,935 as later conceded by the SEC. (Docket No. 

224-4, pp. 470 of 583 - 471 of 583) 

160. There was no legal basis and no securities law violation in NAI selling its 

Vireo goodwill and assets to F2. 

161. F2 could not have been defrauded by the 2001-2008 index performance record 

that it created. 

162. The NAI Vireo clients did not have to transfer to F2. The fact that clients did 

go to shows that the goodwill was from NAI actual performance and not from the 

OS Received 03/16/2023



2001-2008 index performance record. Therefore, there was no basis for 

disgorgement of the $14 Million in sale proceeds. 

163. On April 24, 2017, William Donahue of the SEC sent an e-mail setting forth 

the basis for the SEC’s offer of settlement, indicating that it agreed to no 

disgorgement of the $14 Million, and to limiting disgorgement of NAI’s investment 

advisory fees to the fees for the period August 11, 2011 through June 2012 and only 

for fees for managing the Allocator and Premium strategies. (Docket No. 224-4, pp. 

470 of 583 - 471 of 583) 

164. The SEC and NAI and LN reached a settlement agreement agreeing to a 

settlement of $714,425 payable by NAI and consisting of $360,935 in disgorgement, 

$ 53,530 in pre-judgment interest on said disgorgement and a $300,000 penalty 

(Docket No. 224-4, pp. 470 of 583 - 471 of 583) 

165. The SEC also agreed to no claims or enforcement brought against Mr. 

Navellier personally. (Docket No. 224-4, pp. 470 of 583 - 471 of 583; Docket No. 

224-4, pp. 477 of 583 - 480 of 583; Docket No. 224-4, pp. 482 of 583; Docket No. 

224-4, pp. 484 of 583) 

166. When the SEC wrote up the settlement in the form of an administrative 

“order”, the SEC added two new terms that were not part of the settlement agreement 

that had been reached and agreed upon. The SEC added a new provision for a 
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“censure” of NAI and a new provision that NAI had “willfully” made 

misrepresentations. (Docket No. 224-4, pp. 491 of 583) 

167. Those two new terms were materially different from the terms NAI and the 

SEC had agreed to. (Docket No. 224-4, pp. 470 of 583 - 471 of 583; Docket No. 

224-4, pp. 477 of 583 - 480 of 583; Docket No. 224-4, pp. 482 of 583; Docket No. 

224-4, pp. 484 of 583) 

168. NAI was unwilling to change the settlement. (Docket No. 224-6, p. 63 of 428) 

169. The SEC then threatened that, if NAI did not agree to change the settlement 

that had been agreed upon to include these two, new, not-agreed-upon terms, it 

would bring a civil enforcement action, not only against NAI, but also against LN 

personally (even though it had always agreed to settle with no action against LN) 

and that it would claim $23 Million in disgorgement and seek lifetime bans from the 

securities industry against, not only NAI, but also against LN individually (even 

though the SEC had never sought or claimed any enforcement against Mr. 

Navellier). (Docket No. 224-6, p. 65 of 428 – 67 of 428) 

170. When NAI declined to rescind the settlement agreement it and the SEC had 

made, the SEC decided to punish not only NAI, but also LN, by filing this action 

against NAI and against LN personally, seeking $23 Million in disgorgement and 

lifetime bans against both the company and the individual. (Docket No. 1) 

OS Received 03/16/2023



171. The adverse publicity of the SEC’s lawsuit against NAI accelerated the 

destruction of NAI’s business (which destruction began when the SEC publicly 

announced its baseless Wells Notice against NAI (Docket No. 224-6, p. 69 of 428 – 

73 of 428) 

172. NAI and Mr. Navellier caved in to the SEC’s coercion and offered and agreed 

to all of the settlement terms previously agreed upon and to the two new terms 

(“censure” and “willful”) the SEC had demanded in its proposed Order  (Docket No. 

224-4, pp. 486 of 583 - 493 of 583) 

173. NAI and LN offered and agreed to pay not only the $714,452 but added 

$186,000 (for the SEC’s “trouble” in filing the civil complaint) and agreed to 

“censure” and agreed to the “willful” language and even offered another favorable 

term to the SEC - the hiring of an outside, independent compliance firm to monitor 

NAI’s and LN’s actions, to ensure compliance with the securities laws. (Docket No. 

224-6, pp. 114 of 428 - 134 of 428) 

174. The SEC refused the offers by NAI and LN, i.e., the SEC rejected its own 

settlement. (Exhibit 139 and Docket No. 224-4, pp. 486 of 583 - 493 of 583) 

175. NAI and LN agreed to all of the SEC’s revised settlement terms, but the SEC, 

in bad faith and in order to punish NAI and LN for not initially agreeing to a changed 

settlement, refused to agree to its own settlement offer. (Compare Docket No. 224-

4, pp. 486 of 583 - 493 of and Docket No. 224-6, pp. 114 of 428 - 134 of 428) 
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176. The SEC has selectively pursued this litigation against NAI and against LN in 

bad faith, by claiming that NAI’s and LN’s alleged marketing of the 2001-2008 

AlphaSector index performance record violated Section 206 of the Investment 

Advisors Act. (Docket No. 1) 

177. The SEC did not enforce against WFA, Beaumont, Raymond James, RBC, 

NASDAQ OMX, First Trust. Fulcrum or the numerous other investment advisory 

firms and individuals, all of whom marketed the same 2001-2008 AlphaSector index 

performance record and therefore, also allegedly violated Section 206. 

178. Evidence of the SEC’s bad faith is the fact that it is seeking disgorgement of 

$23 Million when the SEC knows (has conceded) that only $360,935 in 

disgorgement is legally recoverable. 

179. The SEC is seeking 67 times the amount of disgorgement that is legally 

permitted. 

180. As to the firms and individuals (similarly situated to NAI and LN respectively) 

that the SEC did enforce against, it only sought penalties (no disgorgement) (Docket 

No. 224-4, pp. 287 of 583 - 358 of 583) and no censure and no bar from the securities 

industry and no individual enforcement. 

181. There is no reason, other than bad faith punishment, for the SEC to seek these 

draconian penalties. 
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182. The SEC has gone after LN personally and is seeking 67 times more 

“disgorgement” ($23 Million) simply because NAI and LN had the temerity to refuse 

to agree to a revision of the settlement and to then exercise their Sixth Amendment 

constitutional right to defend themselves against the SEC’s baseless demands. 

The SEC Motion for Partial summary Judgment 

183. The SEC claims in this action that, from 2010 through 2013, NAI and LN 

knowingly or negligently marketed Vireo “AlphaSector strategies” which 

“marketing materials” contained allegedly false or misleading AlphaSector 2001-

2008 performance records, in violation of Section 206(1), (2) and (4) of the 

Investment Advisors Act. (Docket No. 1) 

184. The SEC produced no evidence to prove that the statement was false. 

 

       Respectfully submitted, 

DATED: March 16, 2023             LAW OFFICES OF SAMUEL KORNHAUSER 

       By:/s/ Samuel Kornhauser 
                  Samuel Kornhauser 
 
       Attorney for Respondents 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that the RESPONDENTS’ MEMORANDUM AND 

APPENDIX OF EXHIBITS IN OPPOSITION TO THE SEC’S MOTION 

FOR SUMMARY JUDGMENT was filed via eFAP and served by email, per stipulation, 

to counsel for the Securities and Exchange Commission to 

jonesmarc@sec.gov 

cardelloj@sec.gov 

bakerr@sec.gov 

donahuew@sec.gov 

at the email addresses above indicated 

and on 

Jennifer A. Cardello 

Marc J. Jones  

William J. Donahue  

Robert B. Baker  

SECURITIES AND EXCHANGE COMMISSION 

33 Arch Street, 24th Floor 

Boston, MA 02110 

by first class U.S. Mail pursuant to SEC Rule 150(c) on this 16th day of March 2023. 

 

Dated: March 16, 2023      By:  /s/ Samuel Rolnick 
                     Samuel Rolnick 
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Before the 

SECURITIES AND EXCHANGE COMMISSION 
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File No. 3-19826 
 
 
 
In the Matter of  

      LOUIS NAVELLIER and  
      NAVELLIER & ASSOCIATES, INC.  
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RESPONDENTS’ APPENDIX OF 
EXHIBITS IN OPPOSITION TO THE 
SEC’S MOTION FOR SUMMARY 
JUDGMENT 
 
VOLUME 1 OF 2 
 
EXHIBITS 1 - 10 
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CERTIFICATE OF SERVICE 

           I hereby certify that the RESPONDENTS’ APPENDIX OF EXHIBITS IN 

OPPOSITION TO THE SEC’S MOTION FOR SUMMARY JUDGMENT VOLUME 2 

OF 2 EXHIBITS 11 – 42 was filed on Maech 16, 2023 via eFAP and emailed per stipulation to 

counsel for the Securities and Exchange Commission to 

jonesmarc@sec.gov 

cardelloj@sec.gov 

bakerr@sec.gov 

donahuew@sec.gov 

 

and served on 

Jennifer A. Cardello  

Marc J. Jones  

William J. Donahue  

Robert B. Baker  

SECURITIES AND EXCHANGE COMMISSION 

33 Arch Street, 24th Floor 

Boston, MA 02110 

 

by first class U.S. Mail pursuant to SEC Rule 150(c) on this 16th day of March 2023. 

 

Dated: March 16, 2023      By:  /s/ Samuel Rolnick 
                     Samuel Rolnick 
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