
 
        May 3, 2023 
  
Jason M. Hille 
Foley & Lardner LLP 
 
Re: PetMed Express, Inc. (the “Company”) 

Incoming letter dated May 2, 2023 
 
Dear Jason M. Hille: 
 

This letter is in regard to your correspondence concerning the shareholder 
proposal (the “Proposal”) submitted to the Company by James McRitchie (the 
“Proponent”) for inclusion in the Company’s proxy materials for its upcoming annual 
meeting of security holders. Your letter indicates that the Proponent has withdrawn the 
Proposal and that the Company therefore withdraws its March 30, 2023 request for a no-
action letter from the Division. Because the matter is now moot, we will have no further 
comment.  
 

Copies of all of the correspondence related to this matter will be made available 
on our website at https://www.sec.gov/corpfin/2022-2023-shareholder-proposals-no-
action.  
 
        Sincerely, 
 
        Rule 14a-8 Review Team 
 
 
cc:  James McRitchie 



















 

 

 

 

 

EXHIBIT A 

 

PROPOSAL  

 

 





[PETS: Rule 14a-8 Proposal, January 23, 2023] 
[This line and any line above it – Not for publication.] 

 

 
Proposal [4*] – Fair Elections 

Resolved 

James McRitchie and other shareholders request that directors of PetMed Express Inc. 
(“Company”) take the steps necessary to amend its bylaws to include the following 
language:  

Shareholder approval is required for any advance notice bylaw amendments that: 

1. require the nomination of candidates more than 120 days before the annual meeting, 

2. impose new disclosure requirements for director nominees not required by law, 
including disclosures related to past and future plans, or 

3. require nominating shareholders to disclose limited partners or business associates, 
except to the extent such investors own more than 5% of the Company’s shares. 

Supporting Statement 

 
Under SEC Rule 14a-19, the universal proxy card must include all director nominees 
presented by management and shareholders for election.1 Although the Rule implies 
each side’s nominees must be grouped together and clearly identified as such, in a 
fair and impartial manner, most rules for director elections are set in company bylaws.  

For Rule 14a-19 to be implemented equitably, boards must not undertake bylaw 
amendments that deter legitimate efforts by shareholders to submit nominees. The 
bylaw amendments set forth in the proposed resolution would presumptively deter 
legitimate use of Rule 14a-19 by deterring legitimate efforts by shareholders to seek 
board representation through a proxy contest. 

The power to amend bylaws is shared by directors and shareholders. Although directors 
have the power to adopt bylaw amendments, shareholders have the power to check 
that authority by repealing board-adopted bylaws. Directors should not amend the 
bylaws in ways that inequitably restrict shareholders’ right to nominate directors. This 

 
1 https://www.ecfr.gov/current/title-17/chapter-II/part-240/section-240.14a-19 

 



resolution simply asks the board to commit not to amend the bylaws to deter legitimate 
efforts to seek board representation, without submitting such amendments to 
shareholders. We urge the Board not to further amend its advance notice bylaws until 
shareholders have at least voted on this proposal.  
 
Bloomberg’s Matt Levine speculates bylaws might require disclosure submissions “on 
paper woven from unicorns’ manes,”2 with requirements waived for the board’s 
nominees. While Mr. Levine depicts humorous and exaggerated possibilities, some 
companies are adopting amendments clearly designed to discourage fair elections. 
 
Directors of Masimo recently adopted bylaw amendments that could deter legitimate 
efforts by shareholders to seek board representation through a proxy contest. Masimo’s 
advance notice bylaws “resemble the ‘nuclear option’ and offers a case study in how 
rational governance devices can become unduly weaponized, writes Lawrence 
Cunningham.3 The Delaware Chancery Court has at least ruled Masimo cannot compel 
Politan to reveal its backers.4 However, directors of other companies are considering 
similar bylaws.  
 
To ensure shareholders can vote on any proposal that would impose inequitable 
restrictions, we urge a vote FOR Fair Elections. 
 

To Enhance Shareholder Rights and Value, Vote FOR  

Fair Elections – Proposal [4*] 

 
[This line and any below are not for publication]  

Number 4* to be assigned by Company 
 
The graphic above is intended to be published with the rule 14a-8 proposal. 
The graphic would be the same size as the largest management graphic (and/or 
accompanying bold or highlighted management text with a graphic, box or shading) or 
any highlighted management executive summary used in conjunction with a 
management proposal or any other rule 14a-8 shareholder proposal in the 2023 proxy. 
  
The proponent is willing to discuss the mutual elimination of both shareholder graphic 
and management graphic in the proxy in regard to specific proposals.  
 
Reference: SEC Staff Legal Bulletin No. 14I (CF)[16] Companies should not minimize or 
otherwise diminish the appearance of a shareholder’s graphic. For example, if the 
company includes its own graphics in its proxy statement, it should give similar 
prominence to a shareholder’s graphics. If a company’s proxy statement appears in 

 
2 https://www.bloomberg.com/opinion/articles/2022-10-27/credit-suisse-gives-first-boston-gets-a-second-
chance?sref=a7KhiWzs 
3 https://corpgov.law.harvard.edu/2022/10/23/the-hottest-front-in-the-takeover-battles-advance-notice-
bylaws/ 
4 https://www.reuters.com/legal/transactional/delaware-judge-rejects-early-unmasking-activist-fund-
investors-proxy-bylaw-fight-2022-12-22/ 



black and white, however, the shareholder proposal and accompanying graphics may 
also appear in black and white. 
 
Notes: This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), 
September 15, 2004 including (emphasis added): 

Accordingly, going forward, we believe that it would not be appropriate for 
companies to exclude supporting statement language and/or an entire proposal in 
reliance on rule 14a-8(i)(3) in the following circumstances:  

• the company objects to factual assertions because they are not supported; 
• the company objects to factual assertions that, while not materially false or 

misleading, may be disputed or countered; 
• the company objects to factual assertions because those assertions may be 

interpreted by shareholders in a manner that is unfavorable to the company, 
its directors, or its officers; and/or 

• the company objects to statements because they represent the opinion of the 
shareholder proponent or a referenced source, but the statements are not 
identified specifically as such. 

We believe that it is appropriate under rule 14a-8 for companies to address 

these objections in their statements of opposition. 

See also Sun Microsystems, Inc. (July 21, 2005) 

The stock supporting this proposal will be held until after the annual meeting and the 
proposal will be presented at the annual meeting. Please acknowledge this proposal 
promptly by email to .   

 
 
 
 
 
 



 

 

 

EXHIBIT B 

 

CORRESPONDENCE  

 

  





On Jan 23, 2023, at 10:40 AM, Wendy Zalai <wzalai@petmeds.com> wrote:

Good afternoon Mr. Mcritchie

This email is in response to your request for my email address. Any questions and
or suggestions can be sent to my email address below.

Thank you and have a wonderful day.

Wendy Zalai
Controller / Corporate Secretary
PetMed Express, Inc. d/b/a 1-800-PetMeds
420 S Congress Ave. #100

Delray Beach, FL 33445
Phone: 561-526-4444 ext.8130
WZALAI@PETMEDS.COM
image001.png

  



From: rbeilly@gmail.com
To:
Cc: "Wendy Zalai"
Subject: PetMed Express, Inc.; shareholder proposal from James McRitchie
Date: Saturday, January 28, 2023 9:07:04 AM

Mr. McRitchie,
 
I am legal counsel to PetMed Express, Inc. (“PetMed”). On behalf of PetMed, I acknowledge receipt
of your email to PetMed on January 23, 2023 attaching the Rule 14a-8 Proposal dated January 23,
2023 along with your cover letter dated January 23, 2022 (I am assuming the year ‘2022’ in your
cover letter was a typo, please confirm). We ask you to send the requisite broker letter to confirm
proof of your ownership of PetMed’s stock; such written proof should be clear and sufficiently
evidence the requisite minimum ownership requirements set forth in Rule 14a-8.
 
Please note, again, that Allison Berges, a ‘cc:’ in your cover letter and email is no longer with PetMed
having retired in February 2021. Please also note that Bruce Rosenbloom, also a ‘cc:’ in your cover
letter and email, is no longer CFO of PetMed as of August 3, 2022. Please direct your
communications in this matter to myself and Wendy Zalai, Corporate Secretary of PetMed.
 
Kindly acknowledge receipt of this email.
 
Thank you.
Roxanne
 
Roxanne K. Beilly
Roxanne K. Beilly, P.A.

907 S.E. 7th Street
Fort Lauderdale, Florida 33301
rbeilly@gmail.com
(954) 632-3181
 
CONFIDENTIALITY NOTICE: The information contained in this message, including but not limited to any attachments,
may be confidential or protected by the attorney-client or work-product privileges. It is not intended for transmission
to, or receipt by, any unauthorized persons. If you have received this message in error, please (i) do not read it, (ii)
reply to the sender that you received the message in error, and (iii) erase or destroy the message and any
attachments or copies. Any disclosure, copying, distribution or reliance on the contents of this message or its
attachments is strictly prohibited, and may be unlawful. Unintended transmission does not constitute waiver of the
attorney-client privilege or any other privilege. Legal advice contained in the preceding message is solely for the
benefit of the Roxanne K. Beilly, P.A. client(s) represented by the Firm in the particular matter that is the subject of
this message, and may not be relied upon by any other party. Unless expressly stated otherwise, nothing contained in
this message should be construed as a digital or electronic signature, nor is it intended to reflect an intention to make
an agreement by electronic means.
 

PII PII



From:
To: rbeilly@gmail.com
Cc: ; Wendy Zalai
Subject: Re: PetMed Express, Inc.; shareholder proposal from James McRitchie
Date: Monday, January 30, 2023 4:57:27 PM
Attachments: PETS BL.pdf

Untitled attachment 02365.htm

Roxanne

Sorry for the typo. Yes, date should have been 2023. Thanks for the update on staffing.
Attached is a broker letter confirming the required ownership. I look forward to negotiating
and a possible withdrawal. Best, — Jim

PII

PII



200 S.  Ave,108th

Omaha, NE 68154 www.tdameritrade.com

01/27/2023

James McRitchie

Re: Your TD Ameritrade Account

Dear James McRitchie,

Thank you for allowing me to assist you today. Pursuant to your request, this confirms that as of the
date of this letter, James McRitchie has held since 04/29/2015 and continues to hold 125 common
shares of PetMed Express Inc (PETS) in an account at TD Ameritrade. The DTC clearinghouse
number for TD Ameritrade is 0188.

If we can be of any further assistance, please let us know. Just log in to your account and go to the
Message Center to write us. You can also call Private Client Services at 800-400-4078. We're
available 24 hours a day, seven days a week.

Sincerely,

Jennifer Hickman
Resource Specialist
TD Ameritrade

TD Ameritrade understands the importance of protecting your privacy. From time to time we need
to send you notifications like this one to give you important information about your account. If you've
opted out of receiving promotional marketing communications from us, containing news about new
and valuable TD Ameritrade services, we will continue to honor your request.

Market volatility, volume, and system availability may delay account access and trade executions.

TD Ameritrade, Inc., member FINRA/SIPC, a subsidiary of The Charles Schwab Corporation. TD
Ameritrade is a trademark jointly owned by TD Ameritrade IP Company, Inc. and The
Toronto-Dominion Bank. © 2021 Charles Schwab & Co. Inc. All rights reserved.

TDA 1002212 11/21

  



From: rbeilly@gmail.com
To:
Cc:  "Wendy Zalai"
Subject: RE: PetMed Express, Inc.; shareholder proposal from James McRitchie
Date: Monday, January 30, 2023 5:19:43 PM

Mr. McRitchie,
On behalf of PetMed Express, Inc. (“PetMed”), I acknowledge receipt of the “broker letter” from TD
Ameritrade to you dated January 27, 2023 evidencing your ownership of PetMed stock.
 
I will get back to you regarding your offer of availability to meet with PetMed or myself via phone or
Zoom on February 10, at 11:00am or 11:30am Pacific Time or at another day or time that is mutually
convenient, to discuss your shareholder proposal dated 1-23-2023.
 
Thank you.
Roxanne
 
Roxanne K. Beilly
Roxanne K. Beilly, P.A.

907 S.E. 7th Street
Fort Lauderdale, Florida 33301
rbeilly@gmail.com
(954) 632-3181
 
CONFIDENTIALITY NOTICE: The information contained in this message, including but not limited to any attachments,
may be confidential or protected by the attorney-client or work-product privileges. It is not intended for transmission
to, or receipt by, any unauthorized persons. If you have received this message in error, please (i) do not read it, (ii)
reply to the sender that you received the message in error, and (iii) erase or destroy the message and any
attachments or copies. Any disclosure, copying, distribution or reliance on the contents of this message or its
attachments is strictly prohibited, and may be unlawful. Unintended transmission does not constitute waiver of the
attorney-client privilege or any other privilege. Legal advice contained in the preceding message is solely for the
benefit of the Roxanne K. Beilly, P.A. client(s) represented by the Firm in the particular matter that is the subject of
this message, and may not be relied upon by any other party. Unless expressly stated otherwise, nothing contained in
this message should be construed as a digital or electronic signature, nor is it intended to reflect an intention to make
an agreement by electronic means.
 

From: James McRitchie < > 
Sent: Monday, January 30, 2023 5:57 PM
To: rbeilly@gmail.com
Cc: John Chevedden < >; Wendy Zalai <wzalai@petmeds.com>
Subject: Re: PetMed Express, Inc.; shareholder proposal from James McRitchie
 
Roxanne
 
Sorry for the typo. Yes, date should have been 2023. Thanks for the update on staffing. Attached is a
broker letter confirming the required ownership. I look forward to negotiating and a possible
withdrawal. Best, — Jim

PII
PII



From: rbeilly@gmail.com
To:
Cc: ; "Wendy Zalai"
Subject: RE: PetMed Express, Inc.; shareholder proposal from James McRitchie
Date: Wednesday, February 8, 2023 5:59:43 PM

Mr. McRitchie,
 
I wanted to get back to you regarding your offer of availability to discuss your shareholder proposal
dated January 23, 2023 with PetMed Express, Inc. (“PetMed”) on Friday February 10, 2023 at
11:00am or 11:30am PT. PetMed has no need to discuss the shareholder proposal at this time. I will
let you know if PetMed would like to discuss the shareholder proposal at a later date.
 
Thank you.
Roxanne
 
Roxanne K. Beilly
Roxanne K. Beilly, P.A.

907 S.E. 7th Street
Fort Lauderdale, Florida 33301
rbeilly@gmail.com
(954) 632-3181
 
CONFIDENTIALITY NOTICE: The information contained in this message, including but not limited to any attachments,
may be confidential or protected by the attorney-client or work-product privileges. It is not intended for transmission
to, or receipt by, any unauthorized persons. If you have received this message in error, please (i) do not read it, (ii)
reply to the sender that you received the message in error, and (iii) erase or destroy the message and any
attachments or copies. Any disclosure, copying, distribution or reliance on the contents of this message or its
attachments is strictly prohibited, and may be unlawful. Unintended transmission does not constitute waiver of the
attorney-client privilege or any other privilege. Legal advice contained in the preceding message is solely for the
benefit of the Roxanne K. Beilly, P.A. client(s) represented by the Firm in the particular matter that is the subject of
this message, and may not be relied upon by any other party. Unless expressly stated otherwise, nothing contained in
this message should be construed as a digital or electronic signature, nor is it intended to reflect an intention to make
an agreement by electronic means.
 

From: rbeilly@gmail.com <rbeilly@gmail.com> 
Sent: Monday, January 30, 2023 6:20 PM
To: 'James McRitchie' < >
Cc: 'John Chevedden' < >; 'Wendy Zalai' <wzalai@petmeds.com>
Subject: RE: PetMed Express, Inc.; shareholder proposal from James McRitchie
 
Mr. McRitchie,
 
On behalf of PetMed Express, Inc. (“PetMed”), I acknowledge receipt of the “broker letter” from TD
Ameritrade to you dated January 27, 2023 evidencing your ownership of PetMed stock.
 
I will get back to you regarding your offer of availability to meet with PetMed or myself via phone or

PII
PII



Zoom on February 10, at 11:00am or 11:30am Pacific Time or at another day or time that is mutually
convenient, to discuss your shareholder proposal dated 1-23-2023.
 
Thank you.
Roxanne
 
Roxanne K. Beilly
Roxanne K. Beilly, P.A.

907 S.E. 7th Street
Fort Lauderdale, Florida 33301
rbeilly@gmail.com
(954) 632-3181
 
CONFIDENTIALITY NOTICE: The information contained in this message, including but not limited to any attachments,
may be confidential or protected by the attorney-client or work-product privileges. It is not intended for transmission
to, or receipt by, any unauthorized persons. If you have received this message in error, please (i) do not read it, (ii)
reply to the sender that you received the message in error, and (iii) erase or destroy the message and any
attachments or copies. Any disclosure, copying, distribution or reliance on the contents of this message or its
attachments is strictly prohibited, and may be unlawful. Unintended transmission does not constitute waiver of the
attorney-client privilege or any other privilege. Legal advice contained in the preceding message is solely for the
benefit of the Roxanne K. Beilly, P.A. client(s) represented by the Firm in the particular matter that is the subject of
this message, and may not be relied upon by any other party. Unless expressly stated otherwise, nothing contained in
this message should be construed as a digital or electronic signature, nor is it intended to reflect an intention to make
an agreement by electronic means.
 

From: James McRitchie < > 
Sent: Monday, January 30, 2023 5:57 PM
To: rbeilly@gmail.com
Cc: John Chevedden < >; Wendy Zalai <wzalai@petmeds.com>
Subject: Re: PetMed Express, Inc.; shareholder proposal from James McRitchie
 
Roxanne
 
Sorry for the typo. Yes, date should have been 2023. Thanks for the update on staffing. Attached is a
broker letter confirming the required ownership. I look forward to negotiating and a possible
withdrawal. Best, — Jim
 





this message, and may not be relied upon by any other party. Unless expressly stated otherwise,
nothing contained in this message should be construed as a digital or electronic signature, nor is it
intended to reflect an intention to make an agreement by electronic means.
 

From: rbeilly@gmail.com <rbeilly@gmail.com> 
Sent: Monday, January 30, 2023 6:20 PM
To: 'James McRitchie' < >
Cc: 'John Chevedden' < >; 'Wendy Zalai'
<wzalai@petmeds.com>
Subject: RE: PetMed Express, Inc.; shareholder proposal from James McRitchie
 
Mr. McRitchie,
 
On behalf of PetMed Express, Inc. (“PetMed”), I acknowledge receipt of the “broker
letter” from TD Ameritrade to you dated January 27, 2023 evidencing your ownership
of PetMed stock.
 
I will get back to you regarding your offer of availability to meet with PetMed or myself
via phone or Zoom on February 10, at 11:00am or 11:30am Pacific Time or at another
day or time that is mutually convenient, to discuss your shareholder proposal dated 1-
23-2023.
 
Thank you.
Roxanne
 
Roxanne K. Beilly
Roxanne K. Beilly, P.A.

907 S.E. 7th Street
Fort Lauderdale, Florida 33301
rbeilly@gmail.com
(954) 632-3181
 
CONFIDENTIALITY NOTICE: The information contained in this message, including but not limited to
any attachments, may be confidential or protected by the attorney-client or work-product privileges.
It is not intended for transmission to, or receipt by, any unauthorized persons. If you have received
this message in error, please (i) do not read it, (ii) reply to the sender that you received the message in
error, and (iii) erase or destroy the message and any attachments or copies. Any disclosure, copying,
distribution or reliance on the contents of this message or its attachments is strictly prohibited, and
may be unlawful. Unintended transmission does not constitute waiver of the attorney-client privilege
or any other privilege. Legal advice contained in the preceding message is solely for the benefit of the
Roxanne K. Beilly, P.A. client(s) represented by the Firm in the particular matter that is the subject of
this message, and may not be relied upon by any other party. Unless expressly stated otherwise,
nothing contained in this message should be construed as a digital or electronic signature, nor is it
intended to reflect an intention to make an agreement by electronic means.
 

From: James McRitchie < > 



Sent: Monday, January 30, 2023 5:57 PM
To: rbeilly@gmail.com
Cc: John Chevedden < >; Wendy Zalai <wzalai@petmeds.com>
Subject: Re: PetMed Express, Inc.; shareholder proposal from James McRitchie
 
Roxanne
 
Sorry for the typo. Yes, date should have been 2023. Thanks for the update on staffing.
Attached is a broker letter confirming the required ownership. I look forward to
negotiating and a possible withdrawal. Best, — Jim



 

 

EXHIBIT C 

 

FLORIDA LAW OPINION 
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Subject: Withdrawal of "Fair Elections" proposal

From: James McRitchie   
Sent: Saturday, April 29, 2023 12:37 PM 
To: Wendy Zalai <wzalai@petmeds.com> 
Cc:  Hille, Jason M. <JHille@foley.com>; SEC - Office of Chief Counsel 
<shareholderproposals@sec.gov> 
Subject: Withdrawal of "Fair Elections" proposal 

** EXTERNAL EMAIL MESSAGE **
Ms. Zalai 

This is to withdraw my proposal on Fair Elections. I had hoped that PetMed Express would negotiate a withdrawal, as 
many other companies have done. I recognize the submitted proposal has several minor flaws, which a cooperating 
company could easily work with. However, rather than having SEC Staff waste valuable time on a decision, I am 
withdrawing and will resubmit a proposal on the same topic for next year using better language. I hope by that time you 
will recognize the importance of the issue and that we can reach an amicable agreement.  

Best wishes, — Jim 

James McRitchie 
Shareholder Advocate 
Corporate Governance 
http://www.corpgov.net

PII
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