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UNITED STATES DISTRICT COURT yf\ o
SOUTHERN DISTRICT OF FLORIDA |
fveeny P03
‘ _ 'OT}&'.
SECURITIES AND EXCHANGE o Ao HIA
COMMISSION, |
Plaintiff.
00-844
V. Case No. .

CIV-MIDDLEBROOKS
MAGISTRATE JUDGE
BANDSTRA

FIRST CAPITAL SERVICES, INC.,
U.S. CAPITAL FUNDING, INC.,
LARRY SCHWARTZ and
RAPHAEL “RAY” LEVY,

Defendants.

R N N N W N

COMPLAINT

Plaintiff Securities and Exchange Commission (“Commission”™), for its Complaint against
Defendants First Capital Services, Inc. (“First Capital™), U.S. Capital Funding, Inc. (*U.S.
Capital™), Larry Schwartz (“Schwartz”), and Raphael “Ray” Levy (“Levy”) (collectively

“Defendants™), alleges the following:

SUMMARY
1. This action involves the fraudulent offering of unregistered securities in the form
of promissory notes. The scheme was devised and carried out by Schwartz and Levy, the chief
executive officers and control persons of First Capital and U.S. Capital, respectively.
2. From at least 1995 through November 1999, Schwartz and Levy used a
nationwide network of insurance agents to induce more than 600 investors in twenty-seven states

to purchase over $50 million in promissory notes that promised to pay annual rates of interest of

9.25% and higher. ' \
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3. Schwartz and Levy represented that investors’ principal and the payment of
interest was guaranteed or insured against loss, and that the investment was risk-free. They also
represented that First Capital and U.S. Capital would segregate and use investor funds solely to
purchase insured corporate accounts receivable or accounts receivable owed by federal, state or
local government entities.

4. These representations to investors were false and misleading. The promissory
notes were neither insured nor guaranteed, and the investment was not risk-free. Moreover,
neither First Capital nor U.S. Capital used investor funds exclusively in the manner represented.
Instead, First Capital and U.S. Capital used a portion of investor funds to pay interest and to
return principal to other investors in typical Ponzi scheme fashion. Further, First Capital
purchased risky receivables that were neither insured nor owed by government entities, and it
made risky long-term loans, including to companies with direct or indirect ties to Schwartz.

5. The scheme collapsed in the summer of 1999 when the influx of new investor
funds slowed. By the end of 1999, U.S. Capital had defaulted on approximately $37 million
owed to investors who had purchased the notes.

6. By engaging in the conduct described in this Complaint, the Defendants violated
and, unless enjoined, will continue to violate Sections 5(a), 5(c) and 17(a) of the Securities Act
of 1933 (“Securities Act”), Section 10(b) of the Securities Exchange Act of 1934 (“Exchange
Act”), and, as to U.S. Capital and Levy, Section 15(a) of the Exchange Act.

7. Accordingly, the Commission seeks the entry of a permanent injunction
prohibiting the Defendants from further violations of the federal securities laws. The

Commission also seeks the imposition of civil monetary penalties against the Defendants due to
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the egregious nature of their fraud, as well as disgorgement of the Defendants’ ill-gotten gains

plus prejudgment interest.

JURISDICTION AND VENUE

8. The Commission is an agency of the United States of America established by
Section 4(a) of the Exchange Act [15 U.S.C. §78d(a)].

0. The Commission seeks the entry of a permanent injunction and the disgorgement
of ill-gotfen gains pursuant to Section 20(b) of the Securities Act -[1 5 U.S.C. §77t(b)] and Section
21(d) of the Exchange Act [15 U.S.C. §78u(d)]. The Commission seeks the imposition of civil
monetary penalties pursuant to Section 20(d) of the Securities Act [15 U.S.C. §77t(d)] and
Section 21(d) of the Exchange Act [15 U.S.C. §78u(d)].

10. This Court has jurisdiction over this action pursuant to Sections 20(d) and 22(a)
of the Securities Act [15 U.S.C. §§77t(d) and 77v(a)] and Sections 21(d), 21(e) and 27 of the
Exchange Act [15 U.S.C. §§78u(d), 78u(e) and 78aa]. Venue is proper in the Southern District
of Florida because certain of the Defendants’ conduct alleged herein took place in this District.

11. In connection with the conduct described in this Complaint, the Defendants,
directly or indirectly, made use of the mails or the means or instruments of transportation and

communication in interstate commerce.

DEFENDANTS

12, First Capital is a Florida corporation located in Boca Raton, Florida, which
purports to be in the business of purchasing accounts receivable and making investments and
loans. On or about May 12, 2000, First Capital filed a voluntary petition for bankruptcy under
Chapter 11 of the U.S. Bankruptcy Code. The matter is pending in the U.S. Bankruptcy Court

for the Southern District of Florida as In re First Capital Services, Inc., Case No. 00-32103.
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13. U.S. Capital is a Florida corporation located in Lake Worth, Florida, which
purports to be in the business of raising money from individual investors and making commercial
loans.

14. Larry Schwartz, age 51, is a resident of Boca Raton, Florida. He is the president,
majority shareholder and control person of First Capital. He also owns or controls numerous
other privately-held Florida companies. He is a recidivist securities law violator.

15.  Raphael “Ray” Levy, age 51, is a resident of Lake Worth, Florida. He is the
owner and sole director of U.S. Capital. He also owns or controls a viatical sales operation
(American Benefits Service), a mortgage lending company (Asset Base Management), and an
insurance company (Levy Insurance Agency), all of which share office space with U.S. Capital.
In a separate action, the Commission has sued American Benefits Service and Levy for fraud in
connection with the sale of viaticals. That action is pending in this District as SEC v. Brandau,
Civil Action No. 00-6618. Levy was previously fined by the State of Florida Department of

Insurance in connection with an unlawfully issued worker’s compensation certificate.

STATEMENT OF FACTS

First Capital Issues and Sells Unregistered
Securities in the Form of Promissory Notes

16. In or around 1992, Schwartz formed First Capital. From 1995 through 1997, First
Capital sold approximately $7 million of unregistered securities in the form of promissory notes.
The notes required a minimum investment of $25,000 and paid annual rates of interest of 9.25%
and higher. The notes had maturity dates ranging from six to twelve months. Investors could
and did renew the notes for additional terms. No registration statement was ever filed or in effect

for this offering.
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17. First Capital marketed the promissory notes through at least four sales agents who
earned commissions of between 3% and 6%. Schwartz represented to agents that First Capital
would use investor funds raised through selling the notes to engage in a commercial factoring
business. Commercial factoring is a financing method whereby a “factor” purchases accounts
receivable at a discount from a “client” who is unable or unwilling to wait the thirty or more days
that it may take to receive payment on a commercial invoice. In exchange for receiving partial
payment on an invoice up-front, the client assigns to the factor the right to receive payment from
the invoice debtor, and the client also pays interest to the factor. Schwartz represented to agents
that First Capital would use investor funds solely to purchase either corporate accounts
receivable that were insured by First Capital’s credit insurance policy or receivables owed by
government entities. Schwartz also represented to agents that the notes were not securities and
were thus exempt from registration under federal and state securities laws.

18. Schwartz gave agents a brochure explaining the promissory note program. The
brochure represented that investor funds would be used to purchase insured corporate accounts
receivable or receivables owed by government entities. The brochure represented that investor
funds would be safe by using terms like “rock solid safety” and “fixed principal” and by
representing that investors could obtain high yields without exposure to greater risk. The
brochure emphasized these statements by identifying large, well-known companies as the debtors
whose invoices First Capital would purchase. Finally, the brochure represented that there was no
sales charge for purchasing a note. Agents repeated Schwartz’s representations and distributed
the brochure to investors and potential investors.

19.  Schwartz’s representations, including those in the brochure, were false and

misleading. The promissory notes were neither safe nor guaranteed. First Capital did not

S
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segregate investor funds and did not use investor funds solely to purchase insured corporate
accounts receivable or receivables owed by government entities. Instead, First Capital
commingled investor funds with funds used to purchase receivables that were neither insured nor
owed by government entities and with funds used to make risky long-term loans, including loans
to companies with direct or indirect ties to Schwartz. In addition, investors paid a sales charge in

the form of a commission to sales agents.

Levy Sells First Capital Notes

20. In approximately 1993, Levy met Schwartz through a First Capital sales agent.
Shortly thereafter, Levy began selling First Capital notes to his customers. From 1993 through
1997, Levy sold more than $3 million of First Capital notes.

21. Levy did not perform due diligence before deciding to sell the First Capital
promissory notes. While he obtained a copy of the declarations page of First Capital’s insurance
policy and called the insurance agent to confirm that the policy was in force, the declarations
page revealed that First Capital had only $2 million in coverage — far less than the amount of
investor funds that First Capital had invested in its factoring business. Levy did not confirm the
identity of First Capital’s clients or factoring debtors, and he did not contact any of the

individuals who had purchased notes from First Capital.

Levy and Schwartz Continue the Offering of
Unregistered Securities through U.S. Capital

22.  In September 1997, the Comptroller’s Office of the State of Florida informed
First Capital that its notes appeared to be securities that were required to be registered under state
law. In December 1997, following negotiations with the State of Florida, First Capital
represented that it would retire all outstanding notes as they came due and would stop issuing

new notes.
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23.  Instead of terminating the program, however, Schwartz persuaded Levy to
establish a new company to issue and sell promissory notes that would fund First Capital’s
factoring operations. In approximately January 1998. as a result of his discussions with
Schwartz, Levy established U.S. Capital, which soon began issuing, offering and selling
unregistered securities in the form of six-month promissory notes.

24.  Toinduce Levy to enter into this arrangement, Schwartz agreed that First Capital
would pay U.S. Capital 10% of the amount it raised from investors by selling the promissory
notes. Schwartz and Levy agreed that U.S. Capital would receive its payments up-front by
providing First Capital with only 90% of all funds raised by U.S. Capital from selling the notes.
They also agreed that if an investor rolled over his investment for an additional six-month term,
U.S. Capital could receive its payment by deducting an additional 10% from new investor funds
or through funds sent by First Capital. Levy agreed that U.S. Capital would use these funds to
make monthly interest payments to investors and to pay commissions to sales agents. First
Capital’s obligation to repay the monies received from U.S. Capital was to be reflected in a
series of promissory notes executed by First Capital to U.S. Capital.

25.  The notes which U.S. Capital sold to investors required a minimum investment of
$25,000 and offered annual rates of interest ranging from 9.25% to 12%, depending on the
amount allocated to sales commissions. Investors had the option of receiving monthly interest
payments or allowing the interest to accrue until the expiration of the note. The notes had a six-
month maturity date, but approximately 90% of investors rolled their notes over for additional
six-month terms. If an investor elected to terminate his note, Levy used new investor funds or

obtained money from First Capital to satisfy the redemption request.
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26. To market the notes, Levy hired two of the original sales agents used by First
Capital. In addition. he recruited and trained between 20 and 30 insurance agents from a
network of 600 to 700 agents whom he had met through insurance seminars and who were
already selling viaticals for another of Levy’s companies. U.S. Capital paid agents, including
Levy, commissions ranging from 4% to 10% on each note sold. Some of the agents retained
sub-agents, whose commissions were paid from the agents’ commissions.

27. From January 1998 through November 1999, U.S. Capital sold approximately $48
million in promissory notes to more than 600 investors from twenty-seven states. U.S. Capital
transferred approximately $23 million of this amount to First Capital. Under its agreement with
First Capital, U.S. Capital retained approximately $11 million of the amount raised. U.S. Capital
commingled this money, which came from new investors, in accounts used to pay interest and
return principal to prior investors.

28. From 1998 through the present, Levy has received from U.S. Capital, through a
company and a trust that he controls, approximately $1.3 million. Schwartz received a salary
from First Capital of approximately $89,000 in 1998. In addition, as discussed below, First
Capital used funds raised from investors to make transfers to several entities owned or controlled

by Schwartz.

False and Misleading Statements to Investors

29. Schwartz represented to Levy that First Capital would use investor funds raised
through the sale of promissory notes solely to purchase insured corporate receivables or

receivables owed by government entities.
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30.  Schwartz also met with, and provided information to, at least three of the agents
whom Levy had recruited for the program. Schwartz represented to the agents that the State of
Florida had recently audited First Capital and had pronounced the company sound.

31.  With Schwartz’s knowledge and consent, Levy copied documents that he had
previously received from First Capital, including the brochure with its representations about
safety and insurance, blank promissory notes representing that investor funds would be used to
purchase only insured corporate receivables or receivables owed by government entities, and
UCC-1 forms purporting to grant a security interest in accounts receivable purchased by First
Capital. Levy inserted U.S. Capital’s name on the front of the brochure and amended the
promissory note and UCC-1 form so that U.S. Capital rather than First Capital was identified as
the debtor.

32.  With Schwartz’s knowledge and consent, Levy repeated Schwartz’s description of
the program to U.S. Capital’s sales agents. Further, Levy provided agents with the brochure, the
sample promissory note, and the UCC-1 form. Levy represented to agents that the notes were an
insured and safe high-yield investment. Levy also represented to agents that if a debtor failed to
pay a receivable purchased with investor funds, First Capital’s credit insurance would reimburse
First Capital, which would in turn pay U.S. Capital, thus allowing U.S. Capital to pay investors
in full. Levy also represented to agents that the notes were not securities and were thus exempt
from registration under federal and state securities laws.

33.  Agents repeated the representations by Schwartz and Levy to investors and
potential investors, many of whom were elderly, in ill health, and living on fixed incomes.
Agents also distributed the brochure and sample promissory note to investors and potential

investors. When communicating with investors and potential investors, agents emphasized the
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purported safety of the note program. For example, agents represented to investors that the notes
were bonded. insured, guaranteed. or so safe that there was no risk of loss of principal. Certain
agents also told investors that the State of Florida had audited First Capital and pronounced the
company sound.

34.  These representations were false and misleading. For example, the
representations that the promissory notes offered rock-solid safety, fixed principal, and no
exposure to greater risk were false and misleading because, as early as January 1998, First
Capital’s business had essentially collapsed and it was operating as a Ponzi scheme by using new
investor funds to make payments of principal and interest to prior investors. Indeed, by the
summer of 1999, while the offering was still ongoing, First Capital had begun to default on
millions of dollars owed to U.S. Capital, and thus to investors, under the notes.

35. The representations that First Capital’s insurance policy would effectively protect
investor funds were false and misleading in several respects. First, although First Capital did
engage in factoring, many of the receivables that it purchased were neither insured corporate
receivables nor receivables owed by government entities. Second, First Capital’s insurance
policy contained a coverage limit of $2 million, far less than the amount of investor funds that
First Capital invested in its factoring business. Third, the policy did not provide coverage if the
debtor refused to pay an invoice because of dissatisfaction with the underlying goods or services
received. Lastly, the policy insured only First Capital, not investors, and thus did not protect
investors against default by First Capital or U.S. Capital.

36.  The representations that investor funds would be used solely to invest in insured
corporate receivables or receivables owed by government entities were false and misleading in

several respects. First, U.S. Capital used a portion of investor funds to make interest and

10
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principal payments to other investors. Second, First Capital used a portion of investor funds to
purchase receivables that were neither insured corporate receivables nor receivables owed by
government entities. Lastly, First Capital used a portion of investor funds to make loans and
other transfers to several affiliated entities, including Seahawk Deep Ocean Technology (a
Florida-based entity that rents a boat used to recover sunken treasure), Vanderbilt Square a’k/a
Treasures Exhibits International, Inc. (a public company controlled by Schwartz), American
Consolidated Amusements (a Schwartz-controlled entity that purports to be in the gaming
industry), and a firm that allegedly built roads for a real estate development owned by a
Schwartz-controlled affiliate.

37.  The representations that there was no sales charge for purchasing a promissory
note were false and misleading because investors were required to pay a sales charge in the form
of a commission to their sales agent.

38.  The representation that the State of Florida had audited First Capital and had
pronounced it sound was false and misleading because the State of Florida had conducted an
investigation into the activities of First Capital, not a routine examination. Indeed, the State of
Florida subsequently filed an enforcement action against First Capital and Schwartz with respect
to the promissory note program.

39.  In 1999, Levy revised the brochure again to substitute U.S. Capital’s name for
First Capital’s in the description of the factoring program. The revised brochure stated that U.S.
Capital had been involved in commercial factoring since 1992 and had purchased in excess of
$225,000 million in accounts receivable since December 1997. The revised brochure further
stated that U.S. Capital would only finance corporate receivables that were underwritten and

insured by an A+ rated insurance company and that its factoring business was sound and

11
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profitable. These representations were false and misleading because U.S. Capital never engaged
in factoring, and its operations were neither underwritten nor insured by an A+ rated insurance

company.

The Scheme Collapses

40.  Beginning in June 1999, U.S. Capital’s agents sold dramatically fewer promissory
notes than during the prior six-month period, thereby significantly reducing U.S. Capital’s
incoming cash flow. The sharp decline in sales of the notes may have been due in part to
negative publicity arising from the government’s investigation of Levy’s viaticals business. In
addition, in approximately July 1999, First Capital began defaulting on its notes to U.S. Capital.
As a result, in approximately August 1999, U.S. Capital began defaulting on the payment of
interest and the return of principal to investors.

41. During this period, Schwartz and Levy attempted to lull agents, who in turn lulled
investors, about the safety of their investments. Schwartz, Levy and persons acting on their
behalf represented to agents that investor funds were safe and would soon be returned. For
example, two Maine investors who had purchased $85,000 in promissory notes were assured that
their investment was safe and were falsely told that Levy had been exonerated in connection with
the fraudulent sale of viaticals.

42. In October 1999, U.S. Capital filed a lawsuit against First Capital alleging that by
August 1999, First Capital had defaulted on the payment of approximately $22 million owed
under promissory notes to U.S. Capital.

43.  On February 28, 2000, Schwartz and Levy sent investors a letter offering to pay

them 67.5% of the principal due, if funds became available in the future, in exchange for a

12
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release from liability. Schwartz and Levy admitted, however, that neither First Capital nor U.S.
Capital currently had the money to make such a payment.

44.  On May 12. 2000, as noted above, First Capital filed a voluntary petition for
bankruptcy under Chapter 11 of the U.S. Bankruptcy Code.

45. U.S. Capital has made only sporadic payments to investors since the end of 1999,
At present, approximately $37 million of its notes are outstanding. This amount includes

principal owed to investors who have demanded, but not received, the return of their investment.

FIRST CLAIM FOR RELIEF
AGAINST ALL DEFENDANTS

Offer and Sale of Unregistered Securities
[Violation of Section 5(a) of the Securities Act]

46. The Commission repeats and incorporates by reference the allegations in
paragraphs 1-45 of the Complaint as if set forth fully herein.

47.  The Defendants, directly or indirectly, acting intentionally, knowingly or
recklessly: (a) made use of the means or instruments of transportation or communication in
interstate commerce or of the mails to sell securities, through the use or medium of a prospectus
or otherwise, as to which no registration statement was in effect and for which no exemption
from registration was available; or (b) for the purpose of sale or for delivery after sale, carried or
caused to be carried through the mails or in interstate commerce, by means or instruments of
transportation, securities for which no registration statement was in effect and for which no
exemption from registration was available.

48. As a result, the Defendants violated and, unless enjoined, will continue to violate

Section 5(a) of the Securities Act [15 U.S.C. §77e(a)].

13
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SECOND CLAIM FOR RELIEF
AGAINST ALL DEFENDANTS

Offer and Sale of Unregistered Securities
[Violation of Section 5(c) of the Securities Act]

49, The Commission repeats and incorporates by reference the allegations in
paragraphs 1-45 of the Complaint as if set forth fully herein.

50. The Defendants, directly or indirectly, acting intentionally, knowingly or
recklessly, made use of means or instruments of transportation or communication in interstate
commerce or of the mails to offer to sell, through the use or medium of a prospectus or
otherwise, securities as to which no registration statement had been filed and for which no
exemption from registration was available.

51. As a result, the Defendants violated and, unless enjoined, will continue to violate

Section 5(c) of the Securities Act [15 U.S.C. §77¢e(c)].

THIRD CLAIM FOR RELIEF
AGAINST ALL DEFENDANTS

Fraud in the Offer and Sale of Securities
[Violation of Section 17(a) of the Securities Act]

52. The Commission repeats and incorporates by reference the allegations in
paragraphs 1-45 of the Complaint as if set forth fully herein.

53. The Defendants, directly and indirectly, acting intentionally, knowingly or
recklessly, in the offer or sale of securities by use of the means or instruments of transportation
or communication in interstate commerce or by use of the mails: (a) employed devices, schemes
or artifices to defraud; (b) obtained money or property by means of untrue statements of material
fact or omissions to state a material fact necessary in order to make the statements made, in the

light of the circumstances under which they were made, not misleading; or (c) engaged in

14
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transactions, practices or courses of business which operated as a fraud or deceit upon the
purchasers of the securities.

54. As a result, the Defendants violated and, unless enjoined, will continue to violate
Section 17(a) of the Securities Act [15 U.S.C. §77q(a)].

FOURTH CLAIM FOR RELIEF
AGAINST ALL DEFENDANTS

Fraud in Connection with the Purchase and Sale of Securities
[Violation of Section 10(b) of the Exchange Act and Rule 10b-5]

5S. The Commission repeats and incorporates by reference the allegations in
paragraphs 1-45 of the Complaint as if set forth fully herein.

56. The Defendants, directly or indirectly, acting intentionally, knowingly or
recklessly, by use of the means or instrumentalities of interstate commerce or of the mails, in
connection with the purchase or sale of securities: (a) employed devices, schemes or artifices to
defraud; (b) made untrue statements of material fact or omitted to state a material fact necessary
to make the statements made, in light of the circumstances under which they were made, not
misleading; or (c) engaged in acts, practices or courses of business which operated as a fraud or
deceit upon certain persons.

57. As a result, the Defendants violated and, unless enjoined, will continue to violate
Section 10(b) of the Exchange Act [15 U.S.C. §78j(b)] and Rule 10b-5 thereunder [17 C.F.R.

§240.10b-5].

15
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FIFTH CLAIM FOR RELIEF
AGAINST U.S. CAPITAL AND LEVY

Failure to Register as a Broker-Dealer
[Violation of Section 15(a) of the Exchange Act]

58. The Commission repeats and incorporates by reference the allegations in
Paragraphs 1-45 of the Complaint as if set forth fully herein.

59. U.S. Capital and Levy: (a) are either a person other than a natural person or a
natural person not associated with a broker or dealer which is a person other than a natural
person (other than a broker or dealer whose business is exclusively intrastate and who does not
make use of any facility of a national securities exchange); (b) made use of the mails or of the
means or instrumentalities of interstate commerce to effect transactions in, or to induce the
purchase of, securities (other than an exempted security or commercial paper, bankers’
acceptances, or commercial bills); and (c) were not registered as a broker-dealer in accordance
with Section 15(b) of the Exchange Act [15 U.S.C. §780(b)].

60.  Asaresult, U.S. Capital and Levy violated and, unless enjoined, will continue to

violate Section 15(a) of the Exchange Act [15 U.S.C. §780(a)].

SIXTH CLAIM FOR RELIEF
AGAINST ALL DEFENDANTS

Civil Monetary Penalties
[Section 20(d) of the Securities Act and Section 21(d)(3) of the Exchange Act]

61. The Commission repeats and incorporates by reference the allegations in
paragraphs 1-60 of the Complaint as if set forth fully herein.
62.  The violations by Defendants identified in this Complaint involved fraud, deceit,

manipulation, or deliberate or reckless disregard of regulatory requirements and directly or

16
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indirectly resulted in substantial losses or created a significant risk of substantial losses to other
persons.

63.  Asaresult, the Defendants are liable for civil monetary penalties pursuant to
Section 20(d) of the Securities Act [15 U.S.C. §77t(d)] and Section 21(d)(3) of the Exchange Act

[15 US.C. §78u(d)(3)], in an amount to be determined by the Court.

SEVENTH CLAIM FOR RELIEF
AGAINST ALL DEFENDANTS

Unjust Enrichment

64. The Commission repeats and incorporates by reference the allegations in
paragraphs 1-45 of the Complaint as if set forth fully herein.

65.  The Defendants received the proceeds described above under circumstances
dictating that, in equity and good conscience, they should not be allowed to retain such proceeds.

66.  As aresult, the Defendants are liable for unjust enrichment and should be required

to return their ill-gotten gains, in an amount to be determined by the Court.

PRAYER FOR RELIEF

WHEREFORE, the Commission respectfully requests that this Court:

A. Find that the Defendants committed the violations alleged in this Complaint;

B. Enter a permanent injunction restraining the Defendants and each of their officers,
agents, servants, employees, attorneys, and those persons in active concert or participation with
them who receive actual notice of the injunction by personal service or otherwise, from directly
or indirectly engaging in the conduct described above, or in conduct of similar purport and
effect, in violation of:

1. Section 5(a) of the Securities Act [15 U.S.C. §77e(a)],

17
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2. Section 5(c) of the Securities Act [15 U.S.C. §77¢e(c)],
3. Section 17(a) of the Securities Act [15 U.S.C. §77q(a)].

4. Section 10(b) of the Exchange Act [15 U.S.C. §78j(b)] and Rule 10b-5
thereunder [17 C.F.R. §240.10b-5], and

5. as to U.S. Capital and Levy, Section 15(a) of the Exchange Act [15 U.S.C.
§780(a)];

C. Order the Defendants to pay appropriate civil monetary penalties pursuant to
Section 20(d) of the Securities Act [15 U.S.C. §77t(d)] and Section 21(d)(3) of the Exchange Act
[15 U.S.C. §78u(d)(3)];

D. Require the Defendants to disgorge their ill-gotten gains, including prejudgment
interest, with said monies to be distributed in accordance with a plan of distribution to be ordered
by the Court;

E. Appoint a receiver for U.S. Capital;

F. Require the Defendants to provide written accountings to the Commission
identifying:
1. All assets and liabilities of First Capital and U.S. Capital,
2. All monies directly or indirectly received from investors by First Capital,

U.S. Capital, Schwartz and Levy; and
3. All uses of investor funds.
G. Retain jurisdiction over this action to implement and carry out the terms of all
orders and decrees that may be entered; and

H. Award such other and further relief as the Court deems just and proper.

18
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M
Dated: iu{i , 2000

Respectfully submitted,

Dark C LA

Juan Marcel Marcelino
District Administrator

Frank C. Huntington
Senior Trial Counsel
Mass. Bar No. 544045

ATTORNEYS FOR PLAINTIFF

SECURITIES AND EXCHANGE COMMISSION
73 Tremont Street, Suite 600

Boston, MA 02108

(617) 424-5900

(617) 424-5900 ext. 201 (Huntington)

(617) 424-5940 fax
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