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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

DIVISION
CaseNq ﬂ k\ —— L
\v/ ;o g:' - ‘ .

CI\ HL Ri EY o

UNITED STATES SECURITIES : - )

AND EXCHANGE COMMISSION, : S
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Plaintiff, : LYRCH 7 -
V. . ?’f\;:’f T

Injunctive Relief Sought
KEITH GREENBERG, and
COYOTE CONSULTING AND
FINANCIAL SERVICES, LLP,

Defendants.

COMPLAINT

The plaintiff, Securities and Exchange Commission (the “Commission”), for its

Complaint alleges as follows:

SUMMARY OF ALLEGATIONS

1. During the period 1995 through mid-1996, Keith Greenberg, a de facto
officer of US Diagnostic, Inc. (“USDL” or the “Company”), prepared or directed the
preparation of numerous Commission filings and public statements by USDL which
contained material omissions. USDL’s public statements and Commission filings failed
to disclose that Greenberg served as a de facto officer of the Company, is a convicted

felon, and had been enjoined from violating the antifraud provisions of the federal
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securities laws in a prior Commission enforcement action. Although Greenberg operated
as an officer, was represented as an officer in certain documents disseminated to the press
and investors, and held himself out as an officer, Greenberg either was not identified at all
in filings with the Commission, or was identified merely as an employee of a consulting
firm retained by the company to assist with acquisitions. Accordingly, USDL’s public
statements and filings with the Commission were materially false and misleading.

2. Coyote Consulting and Financial Services, LLP (“Coyote™), through the
activities of Greenberg, (i) identified possible acquisitions for USDL, (1) proposed
financial arrangements involving the purchase, sale, or exchange of securities in
connection with these acquisitions, and (ii1) participated in negotiations on behalf of
USDL regarding the structure of the transactions and securities to be issued in connection
therewith. As payment for these services, Coyote received transaction-based
compensation.

3. As described more fully below, Greenberg has violated, and unless
restrained and enjoined will continue to violate, Section 17(a) of the Securities Act of
1933 (“Securities Act™) [15 U.S.C. § 77q(a)], and Section 10(b) of the Securities
Exchange Act of 1934 (“Exchange Act”) [15 U.S.C. § 78j(b)] and Rule 10b-5 thereunder
[17 C.F.R. § 240.10b-5]. Greenberg also aided and abetted violations of, and unless
restrained and enjoined will continue to aid and abet violations of, Section 13(a) of the
Exchange Act {15 U.S.C. § 78m(a)] and Rules 12b-20, 13a-1, and 13a-13 thereunder [17
C.F.R. §§ 240.12b-20, 240.13a-1, and 240.13a-13].

4. As a result of the foregoing, Coyote has violated, and unless restrained and

enjoined will continue to violate, Section 15(a)(1) of the Exchange Act [15 U.S.C. §
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780(a)(1)]. Greenberg, as a control person of Coyote, is liable for Coyote’s violations of
Section 15(a)(1) of the Exchange Act [15 U.S.C. § 78o(a)(1)].

JURISDICTION

5. This Court has jurisdiction over this action pursuant to Sections 20(b) and
22(a) of the Securities Act [15 U.S.C. §§ 77t(b) and 77v(a)] and Sections 21(d), 21(e),
and 27 of the Exchange Act [15 U.S.C. §§ 78u(d) and (e) and 78aal.

DEFENDANTS

6. Defendant Keith Greenberg, age 42, who resided in Palm Beach Gardens,
Florida at all relevant times, co-founded USDL. He provided services to USDL through
Coyote, until January 1997, when the Company terminated its relationship with him and
Coyote as a result of the facts described below.

7. Coyote is a Florida limited liability company owned by Greenberg’s wife
and a family trust and was the vehicle through which Greenberg structured his
employment arrangement with USDL.

RELEVANT ENTITIES

8. USDL is a Delaware corporation headquartered in West Palm Beach,
Florida. It was the largest operator of outpatient diagnostic imaging centers in the
country, with over 120 facilities in eighteen states. During all relevant times, its common
stock was registered with the Commission pursuant to Section 12(g) of the Exchange Act
[15 U.S.C. § 781(g)] and traded on the NASDAQ National Market System. USDL filed a
Form SB-2 Registration Statement with the Commission for an initial public offering,

which went effective in October 1994.
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FACTS
9. Plaintiff realleges and incorporates herein by reference paragraphs 1

through 8 above.

Prior Proceedings Against Greenberg

10. On June 1, 1993, the Commission filed a Complaint against Greenberg
alleging, as president and founder of a public company, Advanced Marketing Technology
Corporation, he aided and abetted violations of the antifraud provisions of the federal
securities laws.' Greenberg, without admitting or denying the allegations in the
Complaint, consented to the entry, on June 8, 1993, of a permanent injunction enjoining
him from future violations of the antifraud provisions. On August 4, 1994, in a related
matter, Greenberg was charged by the U.S. Attorney for the Southern District of New
York with conspiracy to commit mail fraud and defrauding the Internal Revenue Service.

11. On September 13, 1994, Greenberg pleaded guilty to one felony count of
conspiracy to commit mail fraud and to defraud the Internal Revenue Service and one
felony count of conspiracy to commit mail fraud. He was sentenced on August 29, 1995,
to thirty days imprisonment, two years supervised release, and 300 hours of community

service.

Greenberg Was a De Facto Officer of USDL
12. Greenberg and USDL’s former CEO founded USDL in 1993 and shortly

thereafter merged it with an inactive private company owned by USDL’s former CEO and

: See SEC v. Leonard J. Messina, Keith G. Greenberg et al., 93 Civ. 3650 (PNL) (S.D.N.Y. filed
June 1, 1993); Litig. Release No. 13920 (Dec. 30, 1993).
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Greenberg’s wife. Greenberg played an instrumental role in helping USDL raise initial
capital.

13.  From December 1994 through October 1996, Greenberg performed policy-
making functions for USDL, had responsibility for matters with USDL usually associated
with high-ranking corporate officers, served on USDL’s executive committee, and
received stock options in amounts similar to those of other officers of the Company.

14. From at least September 1995 through October 1996, in negotiations with
diagnostic centers USDL was seeking to acquire, Greenberg repeatedly represented
himself as an Executive Vice President of USDL and signed correspondence, letters of
intent, and confidentiality agreements in that capacity. From at least early 1995 through
late 1996, Greenberg distnibuted business cards that described him as Executive Vice
President of USDL.

15. Greenberg conducted wide-ranging aspects of the Company’s business,
including: (1) interviewing, hiring, and terminating officers and other employees of the
Company, (i1) negotiating leases for USDL’s headquarters and at least one of its
diagnostic centers, and (ii1) reviewing and authorizing expense reports of Company
employees.

16. During 1995 through May 1996, Greenberg assumed a major role in
coordinating USDL’s public relations strategy and was responsible for selection of, and
liaison with, USDL’s public relations firm. In this role, Greenberg (i) oversaw the
preparation of press releases and other public statements about USDL, (ii) reviewed and
edited scripts for USDL’s television commercials, (i11) supervised the design of items to

be printed with USDL’s logo, (iv) edited USDL’s press releases announcing its
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acquisitions, and (v) represented USDL in interviews with the media set up by the public
relations firms.

17. During 1995 and early 1996, USDL disseminated an “executive
summary,” as part of a promotional kit for investors and the press, which described
Greenberg as a co-founder and a consultant since the Company’s inception who “became
full time Executive Vice President in December, 1994.”

18. In its 1995 Annual Report to Shareholders, USDL identified Greenberg as
a co-founder of USDL and “‘Director of Marketing, Mergers and Acquisitions” and listed
him as a member of USDL’s “Management Team.” Greenberg oversaw the drafting of
this report.

19. USDL represented Greenberg to the press as an officer and/or co-founder
of the Company and Greenberg was identified as such on numerous occasions in
newspaper and magazine articles.

20. The materials, documents, and reports discussed above in paragraphs
17-19 purported to describe Greenberg’s employment history and professional experience
yet failed to mention his criminal conviction and previous civil injunction.

USDL’s Consulting Agreement with Covote

21. Greenberg organized Coyote in his wife’s name and used it as a vehicle for
a purported consulting arrangement with USDL in an attempt to avoid disclosing his
criminal conviction and civil injunction in USDL’s public filings.

22. Greenberg informed USDL that the Company could avoid disclosing his
conviction if he provided the services as a consultant through Coyote. USDL entered into

a consulting agreement with Coyote in December 1994, which provided that Coyote
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would serve as an advisor and consultant on all financial-related matters and render
advice on acquisition expansion and new business projects. In return, Coyote was to be
paid $125,000 per year and, through later amendments, a fee equal to two percent of the
aggregate price of any entity acquired by USDL as a result of Coyote’s introduction.

23. Through acquisition negotiations and transactions on behalf of USDL,
Coyote acted as a broker without registering with the Commission. In connection with
these acquisitions, Coyote, through Greenberg, (1) introduced the parties to each other, (i1)
negotiated terms of the transactions involving, among other things, the purchase and sale
of securities, and (ii1) received transaction-based compensation for introducing entities to
USDL. Coyote, through Greenberg, was responsible for at least thirty-two acquisitions
by USDL.

24. As compensation for these brokerage services, Greenberg, through Coyote,
received, among other things, over $3.8 million in transaction-based compensation
(including the base consulting fee) with respect to fifteen acquisitions.

The False SEC Filings

25.  During the relevant time period, USDL filed its reports with the
Commission as a “small business issuer” and was therefore subject to certain
requirements of Regulation S-B. Specifically, Item 401 of Regulation S-B requires
companies to disclose (i) the names, ages, positions, and business experience during the

past five years of its officers and directors; and (ii) certain legal proceedings during the
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past five years that are “material to an evaluation of the ability and integrity” of such
persons including a conviction in a criminal proceeding.’

26. From December 1994 through the end of 1996, USDL failed to disclose in
its filings with the Commission that Greenberg was an officer of USDL and that he had
previously had legal problems. Specifically, USDL failed to identify Greenberg as an
officer and failed to disclose Greenberg’s criminal and employment history in both its
1995 Form 10-KSB (filed March 15, 1996) and June 1996 Registration Statement on
Form S-3 (filed June 6, 1996).

27.  Greenberg, as a de facto officer, knew the filings were false and failed to

act to correct them.

FIRST CLAIM

Violations of 17(a) of the Securities Act,
Section 10(b) of the Exchange Act,
and Rule 10b-5 thereunder

28. The Commission realleges and incorporates by reference Paragraphs 1
through 27 above.

29. The Securities Act and the Exchange Act prohibit use of a manipulative or
deceptive device in connection with the purchase or sale of stock.

30. Greenberg prepared or directed the preparation of releases and statements
disseminated to the public that failed to disclose that Greenberg was a convicted felon
and an enjoined securities law violator. Many of these releases and statements identified

Greenberg as an officer and co-founder of USDL and as a member of the Company’s

[tem 9 of Form 10-KSB and Item 10 on Form SB-2 require the information required by Item 401
of Regulation S-B.



Case 9:00-cv-09109-DTKH Document 1 Entered on FLSD Docket 12/21/2000 Page 9 of 15

—

“Management Team”, and purported to discuss his background, yet failed to provide
material information regarding his criminal conviction and civil injunction.

31 USDL filed periodic reports and a registration statement with the SEC that
failed to disclose Greenberg’s status as an officer of the Company and his criminal
conviction and civil injunction. Greenberg knew these filings were false and failed to act
to correct them when he had a duty to do so.

32. By reason of the foregoing, Greenberg directly violated Section 17(a) of
the Securities Act [15 U.S.C. § 77q(2)] and Section 10(b) of the Exchange Act {15 U.S.C.
§ 78j(b)], and Rule 10b-5 promulgated thereunder [17 C.F.R. § 240.10b-5].

SECOND CLAIM

Violations of the Corporate Reporting Provisions

33. The Commission realleges and incorporates by reference Paragraphs 1
through 32 above.

34, The Exchange Act and the rules promulgated thereunder require every
issuer of a security registered pursuant to Section 12 of the Exchange Act [15 U.S.C. §
781] to file periodic reports with the Commission. The Exchange Act and rules
promulgated thereunder require that such reports be accurate.

3S. USDL filed false and misleading annual reports, and a registration
statement with the Commission that failed to disclose Greenberg’s role as an officer of
USDL and failed to disclose that Greenberg is a convicted felon and had been previously
enjoined from violating the securities laws. Greenberg, as a de facto officer, knew the

filings were false and failed to act to correct them when he had a duty to do so.
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36. By engaging in the activity discussed above, Greenberg willfully aided and
abetted USDL’s violations, and unless restrained will continue to willfully aid and abet
violations, of Section 13(a) of the Exchange Act [15 U.S.C. § 78m(a)] and Rules 12b-20,
13a-1, and 13a-13 thereunder [17 C.F.R. §§240.12b-20, 240.13a-1, and 240.13a-13].

THIRD CLAIM

Coyote’s Violations of Section 15(b)(6)(B)

37. The Commission realleges and incorporates by reference Paragraphs 1
through 36 above.

38. Defendant Coyote engaged in the business of effecting transactions in
securities for the accounts of others and thus acted as a broker within the meaning of
Section 3(a)(4) of the Exchange Act [15 U.S.C. § 78(c)(a)(4)] without registering with the
Commission.

39. By reason of the foregoing, defendant Coyote violated Section 15(a) of the
Exchange Act [15 U.S.C. § 780(a)].

FOURTH CLAIM

Greenberg Is Liable as a Controlling Person for the Violations
of Section 15(a) of the Exchange Act by Coyote

40. The Commission realleges and incorporates by reference Paragraphs |
through 39 above.

41. Greenberg directly and indirectly controlled Coyote and thus was. and is, a
controlling person of that entity within the meaning of Section 20(a) of the Exchange Act

[15 U.S.C. § 78(a)].

10
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42. By reason of the foregoing, Greenberg is liable for the violations of
Section 15(a) of Exchange Act [15 U.S.C. § 780(a)] by Coyote.

PRAYER FOR RELIEF

43, Wherefore, the Commission respectfully requests that this Court:
L
Permanently enjoin Greenberg from violating, directly or indirectly, Section 17(a)
of the Securities Act [15 U.S.C. § 77q(a)], Section 10(b) of the Exchange Act [15 U.S.C.
§ 78j(b)]. and Exchange Act Rule 10b-5 [17 C.F.R. § 240.10b-5], and from aiding and
abetting violations of Section 13(a) of the Exchange Act [15 U.S.C. § 78m(a)] and Rules
12b-20, 13a-1, and 13a-13 thereunder [17 C.F.R. §§ 240.12b-20, 240.13a-1, and
240.13a-13];
IL.
Enter an Order, pursuant to Section 20(e) of the Securities Act [15 U.S.C.
§ 77t(e)] and Section 21(d)(2) of the Exchange Act [15 U.S.C. § 78u(d)(2)}, permanently
barring Greenberg from acting as an officer or director of any issuer that has a class of
securities registered pursuant to Section 12 of the Exchange Act [15 U.S.C. § 781] or that
1s required to file reports pursuant to Section 15(d) of the Exchange Act [15 U.S.C. §
780(d)1;
I11.
Permanently enjoin defendants Greenberg and Coyote from violating, directly or

indirectly, Section 15(a) of the Exchange Act [15 U.S.C. § 780(a)];

11
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IV,

Order Greenberg and Coyote to pay disgorgement of all monies received in
compensation for activities engaged in which violate Section 15(a) of the Exchange Act
[15 U.S.C. § 780(a)], plus prejudgment interest thereon;

V.

Order Greenberg and Coyote to pay a civil penalty under Section 21(d)(3) of the

Exchange Act [15 U.S.C. § 78u(d)(3)]; and
VL

Grant such other relief as this Court may deem just or appropriate.

Dated: December 20, 1999 Respectfully submitted,

" QZW”"‘ & /Zéb/ét:o/
Thomas C. Newkirk
A. Lynne Wiggins (Lead Trial Attorney)
James T. Coffman
David Frohlich
Britt K. Collins
Attorneys for Plaintiff
Securities and Exchange Commission
450 Fifth Street, NW
Washington, D.C. 20549-0801
(202) 942-4523 (Wiggins)

12
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