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THE PROCEEDING 

T h i s  p u b l i c  p r o c e e d i n g  was i n s t i t u t e d  by t h e  Commission ' 

on January  17 ,  1977 p u r s u a n t  t o  s e c t i o n s  o f  t h e  Investment  

Advisers  Act o f  1940 and o f  t h e  S e c u r i t i e s  Exchange Act of 

1934 (Exchange A c t )  a g a i n s t  r e s p o n d e n t s  Hinkle  Northwest ,  I n c .  

( r e g i s t r a n t  o r  Hinkle  Northwest ) , a P o r t  l a n d ,  Oregon broker-  

d e a l e r ,  E r n e s t  F. Hink le  ( H i n k l e ) ,  Kenneth T. LaMear (LaMear),  

Dennis B. R e i t e r  ( R e i t e r ) ,  Bernard G. Molinari (Molinari), Fred H~gg 

(Hogg), and P a t r i c k  McGinnis (McGinnis) ,  v a r i o u s l y  o f f i c e r s  

and employees o f  t h e  b r o k e r - d e a l e r ,  and J a c k  M .  Wied (Wied),  

f o r m e r l y  a n  o f f i c e r  o f  Ben F r a n k l i n  Savings  and Loan A s s o c i a t i o n  

(Ben F r a n k l i n )  o f  P o r t  l a n d ,  Oregon. 

The main c h a r g e s  c o n t a i n e d  i n  t h e  Order r e v o l v e  around 

two t r a n s g c t i o n s  i n  U.S. Government s e c u r i t i e s .  These t r a n s -  

a c t i o n s  a r e  an a l l e g e d  p u r c h a s e  by r e g i s t r a n t  i n  March and 

s a l e  i n  J u n e ,  1975 o f  $25,000,000 p a r  v a l u e  U.S. Treasury  n o t e s  

and a n  a l l e g e d  purchase  by r e g i s t r a n t  i n  August and s a l e  i n  

September,  1975 of $100,000,000 p a r  v a l u e  U.S. Treasury  b i l l s .  

The purchasesand  s a l e s a r e  contended t o  have been made on 

r e g i s t r a n t ' s  b e h a l f  by Wied i n  h i s  c a p a c i t y  a s  an  o f f i c e r  of  

Ben F r a n k l i n .  

R e g i s t r a n t ,  Hink le ,  LaMear and R e i t e r  a r e  charged wi th  

v i o l a t i o n s  of  t h e  bookkeeping requ i rements  of  S e c t i o n  1 7 ( g )  of 

t h e  Exchange Act and Rule 17a-3 i n  hav ing  f a i l e d  t o  make appro? 

p r i a t e  e n t r i e s  t o  r e f l e c t  t h e s e  t r a n s a c t i o n s .  R e g i s t r a n t  and 



t h e  same i n d i v i d u a l s  a r e  cha rged  w i t h  v i o l a t i o n s  o f  t h e  n e t  

c a p i t a l  r e q u i r e m e n t s  o f  S e c t i o n  1 5 ( c ) ( 3 )  o f  t h e  Exchange 

Act and Rule 1 5 ~ 3 - 1  i n  c o n n e c t i o n  w i t h  t h e  f i r s t  t r a n s a c t i o n  

( i . e . ,- t h e  $25,000,000 t r a n s a c t i o n  i n  U.S. T r e a s u r y  n o t e s )  

and a r e  cha rged  w i t h  f a i l u r e  i n  v i o l a t i o n  o f  S e c t i o n  l 7 ( a )  

o f  t h e  Exchange Act and Ru le  i 7 a - 1 1  t o  n o t i f y  t h e  Commission 

and f i l e  a p p r o p r i a t e  r e p o r t s  c o n c e r n i n g  t h e  c o n d i t i o n  of  t h e  

r e g i s t r a n t ' s  r e c o r d s  ment ioned  above and t h e  e f f e c t  o f  t h e  

f i r s t  t r a n s a c t i o n  upon r e g i s t r a n t  s n e t  c a p i t a l .  They a r e  

f u r t h e r  cha rged  w i t h  v i o l a t i n g  S e c t i o n  1 7 ( a )  o f  t h e  Exchange 

Act and Rule 17a-5 i n  f a i l i n g  t o  r e p o r t  accoun t  b a l a n c e s  r e l a t i n g  

t o  t h e  f i r s t  t r a n s a c t i o n .  

R e g i s t r a n t  and R e i t e r  are cha rged  w i t h  h a v i n g  f i l e d  a 

f a l s e  X-17A-5report  f o r  t h e  p e r i o d  e n d i n g  May 31, 1975 i n  t h a t  

i t  d i d  n o t  i n c l u d e  any  a c c o u n t  b a l a n c e s  r e l a t i n g  t o  t h e  f i r s t  

t r a n s a c t i o n .  

I n  c o n n e c t i o n  w i t h  b o t h  t r a n s a c t i o n s ,  r e g i s t r a n t ,  H i n k l e ,  

LaMear, R e i t e r ,  M o l i n a r i  and  Wied are c h a r g e d  w i t h  v i o l a t i o n s  
1/ 

o f  t h e  a n t i f r a u d  p r o v i s i o n s -  i n  d e f r a u d i n g  Ben F r a n k l i n  o f  

i t s  c r e d i t  and o f  p r o f i t s  o f  a round  $120,000.  

I n  a c t i v i t y  u n r e l a t e d  t o  t h e  government s e c u r i t i e s  t r a n s -  

a c t i o n s ,  r e g i s t r a n t ,  H i n k l e ,  LaMear, M o l i n a r i  and Hogg a r e  

v a r i o u s l y  c h a r g e d  w i t h  v i o l a t i o n s  o f  t h e  p r o v i s i o n s  o f  S e c t i o n  

-1/ A l l  these respondents are charged with violat ions of Section 10(b) and 
Rules lob-5; only the brokerage respondents a re  charged with 15(c) 
and Rule 15cl-2 violations.  
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5 ( b ) ( l )  o f  t h e  S e c u r i t i e s  Act of 1933 i n  t r a n s m i t t i n g  

prospec tuses  of c e r t a i n  companies which d id  no t  meet t h e  re -

quirements of Sec t ion  10 of t h a t  Act. 

R e g i s t r a n t ,  LaMear and McGinnis a r e  charged wi th  vio-  

l a t i o n s  of  Sec t ion  1 2 ( k )  of  t h e  Exchange Act i n  t h a t  purchases  

of s tock  of P re s l ey  Companies were induced by McGinnis dur ing  

a per iod  i n  which t r a d i n g  i n  t hose  s e c u r i t i e s  had been 

suspended by t h e  Commission. 

F i n a l l y ,  r e g i s t r a n t ,  Hinkle and LaMear a r e  charged with  

f a i l u r e  t o  supe rv i se  i n  connect ion wi th  t h e  prospec tus  and 
-2/ 

suspended s e c u r i t y  v i o l a t  i ons .  

A four-day hea r ing  was he ld  i n  Po r t l and ,  Oregon i n  t h e  

l a t t e r  p a r t  of May 1977 .  Wied had p rev ious ly  been i n d i c t e d  i n  

connection wi th  t h e  two government s e c u r i t i e s  t r a n s a c t i o n s  

f o r  misapplying sav ings  and loan  a s s e t s  of Ben F rank l in ,  per-

s o n a l l y  b e n e f i t i n g  from Ben F rank l in  t r a n s a c t i o n s  and making 

f a l s e  e n t r i e s  i n  i t s  r eco rds .  A bench t r i a l  was had be fo re  

United S t a t e s  D i s t r i c t  Court Judge Ot to  Skopi l  i n  February 

and March, 1977. -U.S. v. John M. Wied, CR 76-233 (D. Ore. ).  

Large p o r t i o n s  of t h e  t r a n s c r i p t  of t h e  c r i m i n a l  t r i a l  were 

rece ived  i n  evidence i n  t h i s  proceeding pursuant  t o  s t i p u l a t i o n  

of t h e  p a r t i e s .  

-2/ Additional charges in Paragraph N of the Order of violations of anti- 
fraud provisims in purchasing registrant 's securities f'rom members of 
the public without disclosing rmterial facts concerning registrant 's 
financial condition were dropped by the Division (Tr. 242). 



I n  accordance  w i t h  a s c h e d u l e  s e t  a t  t h e  c o n c l u s i o n  o f  

t h e  h e a r i n g ,  t h e  D i v i s i o n  and t h e  p a r t i e s  made p o s t - h e a r i n g  

f i l i n g s .  S h o r t l y  a f t e r  t h e  l a s t  such  f i l i n g ,  Judge S k o p i l  

on October  1 2 ,  1977,  f i l e d  a n  o p i n i o n  and o r d e r  i n  which he  

found Wied g u i l t y  as charged on a l l  c o u n t s .  

On motion by the Division which was not opposed, the evidentlary 

r e c o r d  i n  t h i s  p roceed ing  was reopened t o  r e c e i v e  Judge S k o p i l ' s  
-3/

o p i n i o n  and o r d e r  i n  e v i d e n c e .  

The f i n d i n g s  and c o n c l u s i o n s  h e r e i n  a r e  based upon t h e  

ev idence  as de te rmined  from t h e  r e c o r d  and upon o b s e r v a t i o n  

of t h e  w i t n e s s e s .  

Background 

Hinkle  Northwest ,  I n c . ,  a n  Oregon c o r p o r a t i o n ,  became 

r e g i s t e r e d  w i t h  t h e  Commission as a b r o k e r - d e a l e r  on May 31, 

1958 and as an  inves tment  a d v i s e r  on November 9 ,  1972. 

R e g i s t r a n t  i s  a member of  t h e  N a t i o n a l  A s s o c i a t i o n  of  S e c u r i t i e s  

D e a l e r s ,  I n c . (NASD), a n a t i o n a l  securi t ies  association registered with 

t h e  Commission. R e g i s t r a n t  s p r i n c i p a l  p l a c e  of  b u s i n e s s  

s i n c e  1958 h a s  been i n  P o r t l a n d ,  Oregon. R e g i s t r a n t  has  

approx imate ly  25 r e g i s t e r e d  r e p r e s e n t a t i v e s  and h a s  branch 

o f f i c e s  i n  Salem and Eugene, Oregon. Approximately 80% of 

r e g i s t r a n t f s  o u t s t a n d i n g  s h a r e s a r e  owned by i n s i d e r s .  

-3/ The Division asserted that  the opinion and order were relevant and 
material t o  proper characterization of the govern.i.int securi t ies  
transactions, t o  certain contentions by respondents of res judicata 
and co l l a t e r i a l  estoppel and t o  the sanctions'which should be irposed. 
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Respondent E r n e s t  F. Hinkle  h a s  been chairman of  


r e g i s t r a n t ' s  board  of d i r e c t o r s  s i n c e  1958 and owns 60% of 

r e g i s t r a n t ' s  o u t s t a n d i n g  s h a r e s .  Hinkle  s u p e r v i s e s  r e g i s -  

t r a n t ' s  o f f i c e r s  and sa lesmen.  

Respondent Kenneth T.  LaMear h a s  been p r e s i d e n t  and 

d i r e c t o r  of r e g i s t r a n t  s i n c e  1972. He was v i c e - p r e s i d e n t  

of r e g i s t r a n t  from 1964 t o  1972 and owns approx imate ly  20% 

o f  r e g i s t r a n t ' s  o u t s t a n d i n g  s h a r e s .  LaMear a l s o  s u p e r v i s e s  

r e g i s t r a n t ' s  o f f i c e r s  and sa lesmen.  

Respondent Dennis B. R e i t e r  s i n c e  January  1975, h a s  

been s e c r e t a r y - t r e a s u r e r ,  a d i r e c t o r ,  and s h a r e h o l d e r  of  

r e g i s t r a n t .  R e i t e r l s  r e s p o n s i b i l i t i e s  i n  1975 i n c l u d e d  

p r e p a r i n g  r e g i s t r a n t ' s  f i n a n c i a l  s t a t e m e n t s ,  bank account  

r e c o n c i l i a t i o n s ,  c a s h  f l o w  s t a t e m e n t s ,  and n e t  c a p i t a l  corqmt&tions. 

Respondents  Bernard G .  M o l i n a r i ,  and Freg  Hogg, from 

d a t e s  p r i o r  t o  J a n u a r y  1, 1975 t o  t h e  p r e s e n t ,  have been 

sa lesmen a t  r e g i s t r a n t  ' s P o r t l a n d ,  o f f i c e  and a r e  r e g i s -  

t e r e d  w i t h  t h e  NASD a s  r e g i s t e r e d  r e p r e s e n t a t i v e s .  

Respondent P a t r i c k  McGinnis, from a d a t e  p r i o r  t o  January  

1, 1975 t o  August 1976, was a sa lesman a t  r e g i s t r a n t ' s  

P o r t l a n d  o f f i c e  and r e g i s t e r e d  w i t h  t h e  NASD a s  a 

r e g i s t e r e d  r e p r e s e n t a t i v e .  S i n c e  August 1976 McGinnis had been 

a sa lesman f o r  a n o t h e r  r e g i s t e r e d  b r o k e r - d e a l e r  l o c a t e d  i n  

P o r t l a n d .  
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S ince  a d a t e  p r i o r  t o  J a n u a r y  1, 1975, Benjamin 

F r a n k l i n  Savings  and Loan A s s o c i a t i o n  h a s  been a  f e d e r a l l y  

c h a r t e r e d  s a v i n g s  and l o a n  a s s o c i a t i o n  m a i n t a i n i n g  i t s  

p r i n c i p a l  p l a c e  of  b u s i n e s s  i n  P o r t l a n d .  From J a n u a r y  

1975 t o  June  1976, r e sponden t  Jack M.Wied of  P o r t l a n d ,  Oregon, 

was a v i c e - p r e s i d e n t  o f  Ben F r a n k l i n  and i t s  t r e a s u r e r ,  S ince  

June 1976, Wied h a s  been s e e k i n g  t o  become a s s o c i a t e d  w i t h  

a b r o k e r - d e a l e r  and/or  i n v e s t m e n t , a d v i s e r .  I n  1975,  Wiedts  
I 

d u t i e s  a t  Een F r a n k l i n  i n c l u d e d  managing t h e  a s s o c i a t i o n t s  

inves tment  and t r a d i n g  p o r t f o l i o .  I n  t h i s  c a p a c i t y  he had 

a u t h o r i t y  t o  de te rmine  what s e c u r i t i e s  t o  buy and t o  s e l l  and 

a t  what p r i c e s .  I 
Government S e c u r i t i e s  T r a n s a c t i o n s  

I n  many c a s e s  Wied made i n v e s t m e n t s  f o r  Ben F r a n k l i n  i n  

U.S. Government s e c u r i t i e s .  One f i n a n c i n g  d e v i c e  i n  connec t ion  

w i t h  t h e  purchase  o f  s u c h  s e c u r i t i e s  i s  known i n  t h e  i n d u s t r y  

a s  a " r e v e r s e  r ' e p ~ ~ h a s e  agreement" o r  " r e v e r s e  r e p o . "  A 

t r a n s a c t i o n  c o n s t i t u t i n g a  " r e v e r s e  r e p u r c h a s e  agreement" from 

t h e  s t a n d p o i n t  o f  t h e  s e l l e r  o r  l e n d e r  would be a  " repurchase  

agreement" from t h e  s t a n d p o i n t  of  t h e  p e r s o n  on t h e  o t h e r  s i d e ,  

t h e  buyer  and borrower .  

The r e v e r s e  r e p o  concep t  was employed by t h e  two broker-  

d e a l e r  s e l l e r s  i n  t h e  two government s e c u r i t i e s  t r a n s a c t i o n s  

under c o n s i d e r a t i o n  h e r e .  The mechanics o f  r e v e r s e  r e p u r c h a s e  

agreements  a r e  ve ry  c l e a r l y  e x p l a i n e d  by Judge S k o p i l  i n  h i s  



o p i n i o n  i n  -U.S. v .  Wied a.s f o l l o w s :  

"Reverse R e ~ u r c h a s e  Anreement s 

Under the reverse rep0 concept, a s e l l e r  i n  effect  loans 
t o  a buyer the  money necessary t o  purchase a security from 
se l ler .  Sel ler  retains a possessory security in teres t  o r  
pledge i n  the security pending repayment of the loan. 

More specifically,  the process works as  shown i n  the 
following example. Sel ler  (generally a broker-dealer) s e l l s  
buyer a security a t  a market price of ,  say, one million dollars.  
Buyer imnediately rese l l s  the security t o  s e l l e r  a t  the same 
price. A t  the s m  time, buyer agrees t o  pay in teres t ,  accruing 
on a daily basis, on the purchase price. The r a t e  of in teres t  
can be e i the r  a se t  r a t e  or  one which varies with ,the market on 
an agreed-upon basis. Further, buyer agrees t o  again buy back 
the security a t  a l a t e r  time, paying the s m  price as when ori- 
ginally purchased, plus accrued in teres t .  Sellerbroker-dealer 
l a t e r  s e l l s  the  security on the open market on behalf of buyer. 
This 'unwinding' of the transaction can occur e i the r  a t  a pre- 
viously agreed-upon t h e  o r  on notice by a party, depending upon 
the asrangemnt made when the transaction is entered into.  
When the reverse rep0 i s  t o  continue t o  an unspecified date, 
subject t o  being 'unwound' a t  any time upon notice, it is referred 
t o  as an !opent reverse repo. 

A t  the time of unwinding, s e l l e r  and buyer s e t t l e .  I f  the 
market price of the security has increased t o  such an extent that 
it exceeds the  principal (original pr ice)  plus accrued in teres t ,  
s e l l e r  pays the excess t o  buyer, who real izes a gain i n  that 
amount. If, however, the security has decreased in value o r  i f  
any increase i s  l e s s  than the accrued in teres t ,  then buyer is  
l iable  t o  s e l l e r  f o r  the r e s u l t i ~ d e f i c i e n c y . "  

I n  f u r t h e r  e x p l a n a t i o n ,  t h e  immediate r e s a l e  by t h e  

buyer  t o  s e l l e r  a t  t h e  same p r i c e  and r e f l e c t e d  i n  a second 
'I/ 

conf i rmat ion- e s t a b l i s h e s  t h e  s e c u r i t y  i n t e r e s t  which Judge 

S k o p i l  ment ions .  Th i s  i n t e r e s t  i s  p o s s e s s o r y  because  t h e  

-4/ The first confirmation, of course, r e f l ec t s  the  sa le  by se l l e r  t o  
buyer. 



- 8 - 


government s e c u r i t i e s  a r e  p h y s i c a l l y  r e t a i n e d  by t h e  s e l l e r  

th roughou t  t h e  t r a n s a c t i o n .  

The F i r s t  Pennco and B l y t h  T r a n s a c t i o n s  

I n  e a r l y  1975 an  accoun t  f o r  Ben F r a n k l i n  was e s t a b l i s h e d  

by Wied a t  r e g i  s tr a n t  i n  which Ben Franklin dealt  in  municipal 

bonds, and r e g i s t r a n t  gave v a l u a b l e  advice t o  Ben Franklin concerning 

m u n i c i p a l  s e c u r i t i e s .  

P r i o r  t o  t h e  e s t a b l i s h m e n t  o f  t h a t  account,  Wied and 

M o l l n a r i  had been a c q u a i n t e d  i n  l a t e  1974 on a  s o c i a l  b a s i s  

and i n f o r m a l l y  d i s c u s s e d  t h e  eovernment s e c u r i t i e s  marke t s .  

Wied d i s c u s s e d  w i t h  M o l i n a r i  t h e  p r o c e d u r e s  f o r  buying 

government s e c u r i t i e s  and t h e  mechanics o f  borrowing funds  

a g a i n s t  t h o s e  s e c u r i t i e s .  

I n  e a r l y  March 1975,  Wied recommended t o  M o l i n a r i  t h a t  

a t r a n s a c t i o n  c o u l d  a t  t h a t  t i m e  be e n t e r e d  i n t o  w i t h  a good 

r a t e  of r e t u r n .  Wied s t a t e d  t h a t  t h e  government s e c u r i t i e s  

market  was i n  a p o s i t i o n  where a  two-year n o t e  cou ld  be 

purchased advan tageous ly  because  o f  t h e  f a v o r a b l e  d i f f e r e n t i a l  

between t h e  p r i c e  and t h e  c u r r e n t  r a t e  f o r  borrowing.  

M o l i n a r i  r e l a t e d  t h e  f o r e g o i n g  m a t t e r s  t o  LaMear, a s  

an  o f f i c e r  and one o f  t h e  d i r e c t o r s  o f  Hink le  Northwest .  

L,aMear i n  t u r n  d i s c u s s e d  Wied's p r o p o s a l  by t e l e p h o n e  w i t h  

Hinkle,who was t h e n  on v a c a t i o n  i n  Hawaii.  Hinkle gave h i s  

a u t h o r i z a t i o n  t o  go ahead w i t h  t h e  t r a n s a c t i o n ,  and M o l i n a r i  

s o  informed Wied. Wied t h e n  proceeded th rough  Ben F r a n k l i n  
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t o  e n t e r  an  o r d e r  w i t h  F i r s t  Pennco S e c u r i t i e s ,  I n c .  ( F i r s t  

Pennco) ,  f o r  t h e  purchase  of $25,000,000 of Uni ted  S t a t e s  

T r e a s u r y  6 1 / 2 %  n o t e s ,  due 3-31-77. The purchase  was made 

on March 27, 1975.  The purchase  and market p r i c e  was 

$24,921,875. 

The p u r c h a s e  p r i c e  was f i n a n c e d  by F i r s t  Pennco th rough  

a r e v e r s e  r e p u r c h a s e  agreement .  Thus, an o r d e r  was e n t e r e d  

a t  abou t  t h e  same t i m e  a s  t h e  purchase  o r d e r  t h a t  Ben 

F r a n k l i n  had s o l d  t o  F i r s t  Pennco t h e  $25 m i l l i o n  i n  Uni ted  

S t a t e s  n o t e s .  Th i s  o r d e r  e s t a b l i s h e d  F i r s t  Pennco l s  s e c u r i t y  

i n t e r e s t .  A t  t h e  same t i m e ,  Ben F r a n k l i n  agreed  t o  r e p u r c h a s e  

t h e  s e c u r i t i e s  from F i r s t  Pennco a t  an u n s p e c i f i e d  f u t u r e  

d a t e  a t  t h e  purchase  p r i c e .  Ben F r a n k l i n  was a l s o  t o  pay 

F i r s t  Pennco f o r  t h e  u s e  of $24,921,875 f o r  t h e  p e r i o d  d u r i n g  

which t h e  t r a n s a c t i o n  was o u t s t a n d i n g  a t  a r a t e  of  i n t e r e s t  

1 / 8 t h  p e r c e n t  above F i r s t  Pennco l s  v a r y i n g  c o s t  o f  funds .  

The t r a n s a c t i o n  cou ld  be c a l l e d  on 24-hour n o t i c e  by e i t h e r  

p a r t y .  

I n  t h e  c o u r s e  of c o n v e r s a t i o n s  between Wied and John 

E c k s t e i n ,  Vice  P r e s i d e n t  o f  F i r s t  Pennco, Wied t o l d  E c k s t e i n  

-	 t h a t  t h e  t r a n s a c t i o n  was f o r  a customer,  Hinkle Northwest.  

Wied t o l d  E c k s t e i n  t h a t  a r e a s o n  f o r  doing t h i s  was Hinkle  

Northwest had a s s i s t e d  him t h e  munic ipa l  bond market ( T r .  1 1 6 ) .  

Th i s  t y p e  of t r a n s a c t i o n  i s  known a s  a n  "accommodation 

t r a n s a c t i o n . "  E c k s t e i n  made t h e  n o t a t i o n  " f o r  a c c t .  Hinkle  
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~orthwest"on an order t icke t .  Whether the conversations occurred a t  tbe 

t i m e  t h e  t r a n s a c t i o n  was e n t e r e d  i n t o  o r  s h o r t l y  a f t e r w a r d s  

i s  u n c l e a r .  Such n o t a t i o n s  a r e  n o t  r e g a r d e d  by t h e  p a r t i e s  

as e f f e c t i n g  l i a b i l i t y  and a r e  mere ly  f o r  t h e  bookkeeping 

convenience  o f  t h e  o t h e r  p a r t y  t o  t h e  t r a n s a c t i o n ,  i n  t h i s  

c a s e  Ben F r a n k l i n .  I n  any e v e n t ,  t h e  c o n f i r m a t i o n s  which 

were p r e p a r e d  and s e n t  contemporaneous ly  w i t h  t h e  t r a n s a c t i o n  

b o r e  t h e  name Ben F r a n k l i n  w i t h  no r e f e r e n c e  t o  Hinkle  

Northwest and were ma i l ed  by F i r s t  Pennco on ly  t o  Ben F r a n k l i n .  

S h o r t l y  a f t e r  t h e  t r a n s a c t i o n  was e n t e r e d  i n t o ,  a 

meet ing  was h e l d  between H i n k l e ,  LaMear, M o l i n a r i  and Wied 

a t  Wied's o f f i c e  at Ben FraMLin. Wied d i s c u s s e d  w i t h  them t h e  

y i e l d  cu rve  and t h e  p r o s p e c t  f o r  g a i n  on t h e  t r a n s a c t i o n ,  and 

mentioned t h e  r a t e  o f  i n t e r e s t  F i r s t  Pennco was c h a r g i n g .  

M o l i n a r i  knew which i s s u e  o f  T r e a s u r y  n o t e s  had been purchased  

and unders tood  t h e  proposed buyer  o f  t h e  s e c u r i t i e s  i n  t h e  First 

Pennco t r a n s a c t i o n  t o  be  r e g i s t r a n t  t h r o u g h  Ben F r a n k l i n .  

M o l i n a r i  t o l d  LaMear which i s s u e  o f  T r e a s u r y  n o t e s  had been 

purchased  and LaMear u n d e r s t o o d  t h e  t r a n s a c t i o n  t o  be a purchase  

o f  n o t e s  t h r o u g h  Wied a t  Ben F r a n k l i n .  M o l i n a r i  t o l d  Hink le  

which i s s u e  o f  T r e a s u r y  n o t e s  had been purchased .  Hink le  

unders tood  t h e  t r a n s a c t i o n  t o  be  a p u r c h a s e  o f  s e c u r i t i e s  f o r  

r e g i s t r a n t  s a c c o u n t .  

I n  March 1975,  LaMear t o l d  R e i t e r  t h a t  r e g i s t r a n t  th rough  

Wied had made a p u r c h a s e  o f  government s e c u r i t i e s  and t h a t  t h e  
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f i r m  was e n t i t l e d  t o  t h e  g a i n  and r e s p o n s i b l e  f o r  t h e  r i s k ,  

which was s t a t e d  t o  be approximately  $25,000. This  was t h e  

amount of  r i s k  Wied had s a i d  was invo lved .  Mol inar i  informed 

R e i t e r  which i s s u e  of  Treasury n o t e s  had been purchased.  

R e i t e r  i n d i c a t e d  t o  LaMear and Hinkle t h a t  it was h i s  opinion 

t h a t ,  i f  t h e  company made t h e  pu rchase ,  t hey  were 

not  i n  a  p o s i t i o n  t o  r e c o r d  t h a t  s i z e  t r a n s a c t i o n  on r e g i s t r a n t ' s  

books and r e c o r d s .  

P e r i o d i c a l l y ,  Hinkle checked wi th  Wied on t h e  p rog re s s  

of t h e  t r a n s a c t i o n .  I n a d i s c u s s i o n  between Wied and Mol inar i ,  

Mol inar i  expressed  t h e  f i r m ' s  concern t h a t  t h e  market had 

dec l ined .  Wied adv ised  him t h a t  t h e  t r a n s a c t i o n  should be he ld  

open f o r  a t ime .  

On June 8 ,  1975 Wied d i s cus sed  wi th  Mol inar i  c l o s i n g  

out  t h e  t r a n s a c t i o n  and t a k i n g  t h e  p r o f i t .  Wied recommended 

a t  l e a s t  a  p a r t i a l  c lose-out  of  t h e  t r a n s a c t i o n  t o  Molinar i  

and r ece ived  a t e lephone  c a l l  back from Molinar i  d i r e c t i n g  

him t o  c l o s e  ou t  t h e  e n t i r e  t r a n s a c t i o n  ( T r .  19 ,  143-45). 

A f t e r  M o l i n a r i l s  t e lephone  conversa t ion  wi th  Wied, con-

f i r m a t i o n s  i n d i c a t e  t h a t  t h e  F i r s t  Pennco t r a n s a c t i o n  was 

"unwound1' on June 1 0 ,  1975. Since  t h e  market value  of t h e  

s e c u r i t i e s  a t  t h a t  t ime was $25,237,107.24, whereas t h e  o r i g i n a l  

purchase p r i c e  p l u s  accrued  i n t e r e s t  was $25,192,887.98, a 

p r o f i t  of  $44,219.26 was r e a l i z e d  on a s a l e  by F i r s t  Pennco 

on beha l f  of  t h e  purchaser .  A check i n  t h i s  amount was made 

http:$25,237,107.24
http:$25,192,887.98


o u t  and s e n t  t o  Ben F r a n k l i n .  Wied e n d o r s e d  t h e  check  t o  

r e g i s t r a n t  and hand d e l i v e r e d  it and t h e  o r i g i n a l  F i r s t  

Pennco c o n f i r m a t i o n s  t o  Hink le  and M o l i n a r i .  

The F i r s t  Pennco t r a n s a c t i o n  was n o t  r e c o r d e d  on Ben 

F r a n k l i n ' s  books by Wied, n o r  d i d  Wied r e p o r t  t h e  t r a n s a c t i o n  

t o  h i s  s u p e r i o r s .  

H ink le  gave t h e  $44,219.26 check and F i r s t  Pennco confirmations 

t o  R e i t e r  and t h e y  d i s c u s s e d  r e c o r d i n g  r e c e i p t  o f  t h e  check .  

Hinkle  s a i d  t h e  check was t o  be d e p o s i t e d  t o  t h e  f i r m ' s  

a c c o u n t .  H e i t e r  gave  t h e  check t o  t h e  f i r m ' s  bookkeeper  and 

i n s t r u c t e d  him t o  c r e d i t  t h e  sum t o  t h e  m i s c e l l a n e o u s  income 

a c c o u n t .  It was s o  c r e d i t e d .  

L a t e r  i n  J u n e ,  H ink le  mentioned t o  Wied t h a t  he would 

l i k e  t o  reward  him f o r  a r r a n g i n g  t h e  F i r s t  Pennco transaction. 

Wied s a i d  t h a t  t h i s  was u n n e c e s s a r y .  H i n k l e  and LaMear had 

d e c i d e d  t h a t  $5,000 be p a i d  t o  him. Accord ing ly ,  H i n k l e  

d i r e c t e d  t h e  p u r c h a s e  f o r  Wied of 500 s h a r e s  o f  Weeden & Co. 

s t o c k ,  which was wor th  a p p r o x i m a t e l y  t h a t  amount. To e f f e c t  

payment Hinkle  d i r e c t e d  t h a t  a check  be i s s u e d  t o  Wied 

f o r  t h e  p u r c h a s e  p r i c e .  Wied endorsed  t h e  check  which was 

t h e n  c r e d i t e d  t o  h i y  accoun t  w i t h  r e g i s t r a n t .  Wied a c c e p t e d  

and r e t a i n e d  t h e  payment. 

R e i t e r  d i s c u s s e d  w i t h  Hink le  and LaMear t h e  payment 

o f  a commission t o  M o l i n a r i  f o r  a r r a n g i n g  the  F i r s t  Pennco transaction. 

$2,000 was t h e n  p a i d  t o  M o l i n a r i .  
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I n  J u l y  o r  August 1975 Wied and  M o l i n a r i  t a l k e d  abou t  

a second t r a n s a c t i o n  i n v o l v i n g  U.S. T r e a s u r y  b i l l s .  M o l i n a r i  

a g a i n  u n d e r s t o o d  t h a t  r e g i s t r a n t  would r e c e i v e  t h e  p r o f i t  

and b e a r  t h e  l o s s .  M o l i n a r i  t o l d  H i n k l e ,  LaMear and Reiter  

a b o u t  t h e  p roposed  t r a n s a c t i o n .  

I n  a m e e t i n g  w i t h  M o l i n a r i ,  H ink le  and LaMear, Wied 

e x p l a i n e d  t h a t  a l a r g e r  t r a n s a c t i o n  would be n e c e s s a r y  i n  

c o n n e c t i o n  w i t h  t r e a s u r y  b i l l s ,  and Hink le  t h e n  a u t h o r i z e d  

t h e  p u r c h a s e  by Wied o f  $100,000,000 i n  U.S. T r e a s u r y  b i l l s .  

H i n k l e  and M o l i n a r i  u n d e r s t o o d  t h e  t r a n s a c t i o n  wauld be 

h a n d l e d  i n  t h e  same manner as  t h a t  w i t h  F i r s t  Pennco. 

Wied t h e n  t o l d  r e p r e s e n t a t i v e s  o f  B l y t h  Eastman D i l l o n  

C a p i t a l  Marke t s ,  I n c .  o f  h i s  d e s i r e  t o  e n t e r  i n t o  a t r a n s -

a c t i o n  f o r  $100,000,000 i n  U.S. T r e a s u r y  b i l l s .  He t o l d  them 

t h a t  t h e  t r a n s a c t i o n  would be f o r  a n  u n i d e n t i f i e d  p a r t y  b u t  

t h a t  Ben F r a n k l i n  would s t a n d  beh ind  t h e  t r a d e .  Wied i n  

t e s t i m o n y  acknowledged t h a t  t h e r e  was a r i s k  t o  Ben Franklin if 

t h e  s i t u a t i o n  deve loped  i n t o  a l o s s .  A s  he s t a t e d ,  B l y t h  

was l o o k i n g  t o  Ben F r a n k l i n ,  and Ben F r a n k l i n  w a s  l o o k i n g  t o  

r e g i s t r a n t .  B l y t h  demanded a d d i t i o n a l  c o l l a t e r a l  i n  c o n n e c t i o n  

w i t h  t h e  t r a n s a c t i o n ,  and a $1,000,000 T r e a s u r y  b i l l  owned 

by Ben F r a n k l i n  was p l edged .  

On August 1 4 ,  1975,  a t r a n s a c t i o n  f o r  $100,000,000 i n  

U.S. T r e a s u r y  b i l l s  w a s  e n t e r e d  i n t o  between B l y t h  and Ben 

F r a n k l i n  i n v o l v i n g ,  as i n  t h e  F i r s t  Pennco t r a n s a c t i o n  a n  

agreement  t o  pay i n t e r e s t  on a l o a n ' o f  t h e  p u r c h a s e  p r i c e ,  
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r e p u r c h a s e  agreement  on t h e  p a r t  of B l y t h .  The B l y t h  r e c o r d s ,  

i n c l u d i n g  c o n f i r m a t i o n s  s e n t  by B l y t h  t o  Ben F r a n k l i n ,  

a l l  r e f e r  t o  Ben F r a n k l i n  a s  t h e  p u r c h a s e r .  No r e f e r e n c e  

was made i n  t h e s e  r e c o r d s  t o  Hinkle  Northwest .  The agreement 

was that  e i ther  party could terminate the transaction on 24-hour notice. 

The B l y t h  t r a n s a c t i o n  was c l o s e d  out  i n  l a t e  September 

1975, and a l e t t e r  was mai led  by B l y t h  t o  Wied summarizing 

! t h e  t r a n s a c t i o n  which r e s u l t e d  i n  a p r o f i t  t o  t h e  buyer of 

$76,870.03.  Wied mai led  a copy o f  t h e  B l y t h  l e t t e r  t o  Hinkle  

Northwest ,  I n c .  He t h e n  i n s t r u c t e d  B l y t h  t o  w i r e  t h e  p r o f i t  

t o  him and s t a t e d  t h a t  he  would w i r e  t h e  amount r e c e i v e d  t o  

t h e  p r o p e r  p a r t y .  

The funds  wired  t o  Ben F r a n k l i n  were r e c o r d e d  a s  a  

d e b i t  t o  Ben F r a n k l i n ' s  c a s h  accoun t  and c r e d i t e d  t o  t h e  a u d i t  

suspense  a c c o u n t .  The funds  were t h e n  wi red  from Ben 

F r a n k l i n ' s  accoun t  t o  r e g i s t r a n t ' s  account  and r e c o r d e d  a s  

a d e b i t  t o  Ben F r a n k l i n ' s  suspense  a c c o u n t .  No d i s c l o s u r e  

was made by Wied t o  h i s  s u p e r i o r s  t h a t  t h e  p r o f i t  on t h e  

B l y t h  t r a n s a c t i o n  had been channeled  t h r o u g h  Ben F r a n k l i n  

t o  r e g i s t r a n t .  

When t h e  $76,870.03 p r o f i t  from t h e  B l y t h  t r a n s a c t i o n  

was wired  t o  r e g i s t r a n t  i n  September 1975,  R e i t e r  i n s t r u c t e d  

t h e  bookkeeper t o  r e c o r d  t h e  income i n  t h e  same account  a s  

t h e  r e c e i p t  from t h e  F i r s t  Pennco t r a n s a c t i o n .  Hinkle  had 
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s o  i n s t r u c t e d  R e i t e r .  No f u r t h e r  e n t r i e s  were made i n  

r e g i s t r a n t ' s  books and r e c o r d s  t o  r e f l e c t  t h e  Bly th  t r a n s a c t i o n .  

S h o r t l y  a f t e r  t h e  p r o f i t  from t h e  B l y t h  t r a n s a c t i o n  was 

r e c e i v e d  by r e g i s t r a n t ,  M o l i n a r i  t o l d  Wied i n  a t e l e p h o n e  

c o n v e r s a t i o n  t h a t  t h e  f i r m  wanted t o  compensate him f o r  

a r r a n g i n g  t h e  t r a n s a c t i o n .  Wied t o l d  M o l i n a r i  t o  pu t  t h e  

money i n t o  h i s  bank a c c o u n t ,  and M o l i n a r i  o b t a i n e d  h i s  

account  number. Hink le ,  LaMear and R e i t e r  d i s c u s s e d  t h e  

amount t o  be p a i d  t o  Wied. R e i t e r  i n s t r u c t e d  t h e  bookkeeper 

t o  p r e p a r e  a check i n  t h e  amount o f  $16,200, which 

was n e g o t i a t e d  t o  Wied t s  accoun t .  For  a r r a n g i n g  t h e  t r a n s -  

a c t i o n  w i t h  Wied, ~ o h i n a r iwas p a i d  $7,300, which was added 

by' R e i t e r  t o  M o l i n a r i t s  monthly commission check.  Hinkle  

r e c e i v e d  a bonus o f  $15,000 a t  t h e  same t i m e .  

Wied d i d  have g e n e r a l  a u t h o r i t y  from Ben F r a n k l i n  t o  

e n t e r  i n t o  accommodation t r a n s a c t i o n s  f o r  t h i r d  p a r t i e s  bu t  

had no a u t h o r i t y  t o  e n t e r  i n t o  t h e  t y p e  of t r a n s a c t i o n s  

under examina t ion  h e r e  i n v o l v i n g  a t h i r d  p a r t y  of l i m i t e d  

r e s o u r c e s  and l i a b i l i t y  f o r  Ben F r a n k l i n  o v e r  extended p e r i o d s .  

On December 5 ,  1975,  two compliance examiners  f o r  t h e  

Commission's S e a t t l e  Reg iona l  O f f i c e  a f t e r  hav ing  examined 

r e g i s t r a n t ' s  books and r e c o r d s  had a d i s c u s s i o n  i n  r e g i s t r a n t ' s  

o f f i c e  w i t h  Hink le  and R e i t e r .  Hinkle  was asked t h e  s o u r c e  

of t h e  two e n t r i e s  t o  t h e  m i s c e l l a n e o u s  income a c c o u n t ,  sums 

of  approx imate ly  $44,000 and $76,000 r e s p e c t i v e l y .  Hinkle  



I 

I r e p l i e d  t h a t  t h e  sums r e p r e s e n t e d  compensat ion f o r  i n v e s t m e n t  

a d v i c e  g i v e n  t o  Ben F r a n k l i n  i n  c o n n e c t i o n  w i t h  Ben F r a n k l i n ' s  

t r a n s a c t i o n s  i n  c e r t a i n  U.S. Government s e c u r i t i e s .  P r i o r  

t o  t h e  c o n f e r e n c e  w i t h  t h e  two examine r s ,  H ink le  and R e i t e r  

had d i s c u s s e d  t h e  pend ing  mee t ing  and Hink le  had a d v i s e d  R e i t e r ,  

if a s k e d ,  t o  d e s c r i b e  t h e  m i s c e l l a n e o u s  accoun t  e n t r i e s  as 

payments f o r  inves tmen t  a d v i c e .  R e i t e r  t o l d  t h e  examine r s  

t h a t  t h e  income c r e d i t s  were inves tmen t  a d v i s o r y  f e e s  r e c e i v e d  

i n  r e g a r d  t o  U.S. Government s e c u r i t i e s .  A t  t h a t  t i m e ,  Hink le  

under s tood  t h e  sums t o  r e p r e s e n t  t h e  p r o f i t  r e c e i v e d  on t h e  

t r8ansac t ions  w i t h  F i r s t  Pennco and B l y t h .  R e i t e r  presumed 

t h a t  p a r t  o f  t h e  sum i n  t h e  m i s c e l l a n e o u s  income accoun t  was 

d e r i v e d  from p r o f i t s  i n  t h e  U .  S .  Government s e c u r i t i e s  transactions. 

It was n o t  u n t i l  J a n u a r y  1976, af'terlearning of the  i n t e r e s t  

of  t h e  SEC s t a f f  i n  t h e  t r a n s a c t i o n  t h a t  Wied r e q u e s t e d  

" c o r r e c t e d "  c o n f i r m a t i o n s  from b o t h  F i r s t  Pennco and B l y t h  t o  

show an i n t e r e s t  i n  t h e  t r a n s a c t i o n s  on t h e  p a r t  o f  Hink le  

Northwest .  It i s  c l e a r  t h a t  n e i t h e r  b r o k e r  would have e n t e r e d  

i n t o  t h e  t r a n s a c t i o n  i f  i t  had been d e a l i n g  s o l e l y  w i t h  Hink le  

Nor thwest .  I n  J a n u a r y ,  1976 and a s  a r e s u l t  o f  i n q u i r i e s  

pursuant t o  the SEC investigation, counsel f o r  Ben F'ranklin w a s  assured 

by Wied that  these were ordinary accomnodation t m s a c t i o n s  and was f'ur-

the r  not to ld  by him about the  payrnents he had received. Counsel f o r  

Hinkle Northwest w a s  t o ld  at tha t  time by Wied tha t  what was involved 

, "was a typical  accomodation transaction, tha t  h i s  people at the company 

knew about it, that they approved it, . . . ." (Tr. 792) 
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A f t e r  o b t a i n i n g  i n  J u n e  1976 f u l l  i n fo rma t  i o n  c o n c e r n i n g  

t h e s e  t r a n s a c t i o n s ,  Ben F r a n k l i n  t e r m i n a t e d  Wiedrs  employment. 

I n  J u n e ,  1976, r e g i s t r a n t  r e c e i v e d  a l e t t e r  from c o u n s e l  

f o r  Ben F r a n k l i n  demanding a r e t u r n  o f  t h e  p r o f i t s  r e c e i v e d  

on t h e  B l y t h  and Pennco t r a n s a c t i o n s  on t h e  b a s i s  t h a t  Ben 

F r a n k l i n ' s  " c r e d i t  and c r e d i b i l i t y  i n  t h e  market  p l a c e "  had 

been u t i l i z e d  and t h a t  Ben F r a n k l i n  "has  n e v e r  had t h e  l e g a l  

r i g h t  o r  a u t h o r i t y  t o  engage i n  t h e  b u s i n e s s  o f  a b roke r -

d e a l e r . "  (Div.  E x h i b i t  T  2 2 ) .  An agreement  was e x e c u t e d  on 

J u n e  15,  1976 s t a t i n g  t h a t  t h e  c r e d i t  o f  Ben F r a n k l i n  was 

used  t o  make p u r c h a s e s  o f  U.S. Government s e c u r i t i e s  and t h a t  

r e g i s t r a n t  would r e m i t  t o  Ben F r a n k l i n  $112,691 b e f o r e  J u l y  

15 ,  1976.  Such payment was made. The $120,000 p r o f i t  t h a t  

r e g i s t r a n t  r e c e i v e d  was t h u s  r educed  by about  $8,000 on t h e  

b a s i s  o f  a n  argument o f  c o u n s e l  f o r  r e g i s t r a n t  t h a t  it was 

Wied, a Ben F r a n k l i n  employee, who had " l e d  u s  down t h e  p a t h  

and was now c a u s i n g  u s  a g r e a t  d e a l  of  worry i n  l e g a l  f e e s ,  

and  t h e  l i k e "  (Tr .  7 9 5 ) .  

Bookkeeping V i o l a t i o n s  

The D i v i s i o n  c h a r g e s  t h a t  S e c t i o n  1 7 ( a )  and Rule 17a-3 

have been  v i o l a t e d  i n  c o n n e c t i o n  w i t h  t h e  two government 

s e c u r i t i e s  t r a n s a c t i o n s .  The D i v i s i o n  c o n t e n t i o n  i s  t h a t  

r e g i s t r a n t  e f f e c t e d  p u r c h a s e s  and s a l e s  of  s e c u r i t i e s  and 



i n c u r r e d  i n d e b t e d n e s s  and t h e s e  e v e n t s  should  have been,  

bu t  were n o t ,  r e c o r d e d  upon i t s  books gnd r e c o r d s ,  Under 

t h i s  t h e o r y ,  Wied, a c t i n g  a s  a g e n t  f o r  r e g i s t r a n t  and 

employing Ben F r a n k l i n ' s  c r e d i t  and f a c i l i t i e s ,  e f f e c t e d  

t h e  t r a n s a c t i o n s  on r e g i s t r a n t ' s  b e h a l f .  

The Hinkle  r e s p o n d e n t s  a r g u e  i n  o p p o s i t i o n  (1) t h a t  t h e  

relationship of agency was not p r e s e ~ t ,  since the essent ial  element of control 
-51 

by t h e  p r i n c i  . p a l  o v e r  t h e  a g e n t  was l a c k i n g ;  ( 2 )  t h a t ,  

u n l e s s  F i r s t  Pennco and B l y t h  c o u l d  have sued r e g i s t r a n t  

d i r e c t l y  a s  a r e s u l t  o f  Wiedls  r e p r e s e n t a t i o n ,  

r e g i s t r a n t  made no p u r c h a s e s  and s a l e s  ( s e e  H3nkle Respondent ' s  

P o s t - t r i a l  Memorandum, p .  1 1 ) ;  and ( 3 )  t h a t  t o  r e g a r d  r e g i s -  

t r a n t  a s  a  p r i n c i p a l  i n  t h e s e  t r a n s a c t i o n s  i s  i n c o n s i s t e n t  

w i t h  t h e  c o n t e n t i o n s  o f  t h e  J u s t i c e  Department and t h e  d e c i s i o n  

o f  Judge S k o p i l  i n  t h e  c r i m i n a l  c a s e  and t h e r e f o r e  p rec luded  

under  t h e  d o c t r i n e s  o f  r e s  j u d i c a t a  and c o l l a t e r a l  e s t o p p e l .  

Con t ra ry  t o  t h e  " l a c k  o f  c o p t r o l "  argument,  R e g i s t r a n t  

e x e r t e d  t h e  same t y p e  of  c o n t r o l  t h a t  a customer p u r c h a s i n g  

and s e l l i n g  s e c u r i t i e s  u s u a l l y  e x e r t s .  That  Wied possessed  

s u p e r i o r  s k i l l s  and knowledge concern ing  t h e  t r a n s a c t i o n s ,  does 

n o t  mean t h a t  he c o u l d  n o t  have a c t e d  as a n  agen t  any more 

t h a n  s u c h  f a c t o r s  would d i s q u a l i f y  an  o r d i n a r y  s t o c k  b roker  

5/- Citing the Restatement of Agency 2d (1958) §$'s 1, 12,220. 
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from a c t i n g  as a n  a g e n t  f o r  h i s  cus tomer .  I n  many r e s p e c t s  

t h e  r e l a t i o n s h i p  r e s e m b l e s  that of a s t o c k  b r o k e r  and  h i s  cus tomer ,  

and i t  i s  s i g n i f i c a n t  t h a t  t h e  Ben F r a n k l i n  demand upon Hink le  

i s  p remised  upon t h e  r e a l i z a t i o n  t h a t  i t s  f a c i l i t i e s  and 

c r e d i t  had been  employed i m p r o p e r l y  i n  a b r o k e r a g e  c a p a c i t y .  

The second c o n t e n t i o n ,  t h a t  a l e g a l  r e l a t i o n s h i p  of  

d i r e c t  l i a b i l i t y  must have e x i s t e d  between t h e  two b r o k e r s  

( F i r s t  Pennco and B l y t h )  as a g a i n s t  r e g i s t r a n t  and d i d  n o t ,  

i s  i n  my o p i n i o n  i r r e l e v a n t .  The r e c o r d  i s  c l e a r  t h a t  b o t h  

b r o k e r s  r e l i e d  o n l y  upon t h e  Ben F r a n k l i n  c r e d i t  and had no 

i n t e r e s t  i n  t h e  i d e n t i t y  o f  t h e  f i r m  f o r  whom Wied was a c t i n g .  

That  some r u l e  of law may o r  may n o t  have made r e g i s t r a n t  

d i r e c t l y ,  r a t h e r  t h a n  i n d i r e c t l y ,  l i a b l e  t o  them s h o u l d  have no  

b e a r i n g  upon i t s  o b l i g a t i o n  t o  r e c o r d  t h e s e  t r a n s a c t i o n s .  I n  

f a c t ,  r e g i s t r a n t  may w e l l  have  been  d i r e c t l y  r e s p o n s i b l e  as a 

matter of l a w  i n  t h e  F i r s t  Pennco t r a n s a c t i o n ,  depending  upon 

when Wied informed E c k s t e i n  t h a t  he was a c t i n g  f o r  

-6 / 
r e g i s t r a n t .  However, s u c h  c o n s i d e r a t i o n s  a r e  c l e a r l y  ou t -

s i d e  what s h o u l d  be  t h e  p r o p e r  f o c u s  o f  i n q u i r y .  

The focus should be on whether registmt had the r ights  and obligations 

of a principal  and purchaser of these securi t ies .  In the First Pennco 

transaction it i s  c l ea r  that regis trant  authorized the purchase, followed 

-6 /  It is unclear whether Wied informed Eckstein in the F i r s t  Pennco trans-
action that he was act ing f o r  regis t rant  before o r  a f t e r  the transaction 
was entered into.  Assuming that such'notice w a s  first given a f t e r  the 
c m t r a c t  was made, registrant would have t ru ly  been an undisclosed 
principal. Restatement of m n c y  2d $4 (1958). An undisclosed (CONTINITED) 
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i t s  p r o g r e s s ,  made t h e  d e c i s i o n  t o  s e l l  and a t  a l l  t i m e s  

was a t  r i s k  on t h e  t r a n s a c t i o n - i n  a l l  r e s p e c t s  i n  t h e  same 

f a s h i o n  as a n  o r d i n a r y  p r i n c i p a l  and p u r c h a s e r .  The B l y t h  

t r a n s a c t i o n  was u n d e r s t o o d  t o  be  h a n d l e d  i n  t h e  same f a s h i o n  

a s  F i r s t  Pennco. R e g i s t r a n t  was no  l e s s  a p r i n c i p a l  

and p u r c h a s e r  because  i t s  l i a b i l i t i e s  were t o  Ben F r a n k l i n  

r a t h e r  t h a n  d i r e c t l y  t o  t h e  two b r o k e r - d e a l e r s .  

A s  t o  t h e  t h i r d  c o n t e n t i o n  above ,  t h e r e  i s  no  inconsistency 

between t h e  p o s i t i o n  t a k e n  h e r e  and t h e  J u s t i c e  D e p a r t m e n t ' s  

p o s i t i o n  and Judge  S k o p i l f s  d e c i s i o n .  I n  t h e  f a c e  o f  an  argu-

ment by d e f e n d a n t  Wied t h a t  H ink le  Northwest  was t h e  d i r e c t l y  

r e s p o n s i b l e  p r i n c i p a l  i n  t h e  t r a n s a c t i o n s  w i t h  t h e  two b r o k e r -  

dealers and not Ren Franklin, Judge Skopil held tha t  Ben Franklin was  

a t  r i s k , a s  t h e  J u s t i c e  Department con tended .  T h i s  i s  i n  a g r e e -  

ment w i t h  t h e  p o s i t i o n  t a k e n  h e r e .  

The Hink le  r e s p o n d e n t s  a l s o  con tend  t h a t  t h e y  were n o t  

w e l l  enough in fo rmed  abou t  t h e  t r a n s a c t i o n s  and d i d  n o t  have 

t h e  n e c e s s a r y  documenta t ion  t o  r e c o r d  them. However, t h e y  

c o r r e c t l y  u n d e r s t o o d  t h e  t r a n s a c t i o n s  t o  be  p u r c h a s e s ,  and 

as t h e  D i v i s i o n  p o i n t s  o u t ,  i t  i s  i n c o n c e i v a b l e  t h a t  a f t e r  

30 y e a r s  i n  t h e  b u s i n e s s  t h e y  s h o u l d  n o t  be aware t h a t  p u r c h a s e s  

of  s e c u r i t i e s  r e q u i r e d  bookkeeping e n t r i e s .  Their misrepre- 

t a t i o n s  t o  Commission i n s p e c t o r s  a l s o  i n d i c a t e  t h a t  t h e  Hinkle  

-6/ (Continued) 
principal would have been d i rec t ly  l i ab le  since under conventional agency 
l a w  af'ter the ident i ty  of an undisclosed principal i s  made known, the 
third party has an option t o  hold e i the r  the agent or  the principal l i ab le  
on the contract, Id. at $186. 
Conversely, even in the s i tu ta t ion  where a  full-fledged, disclosed princi- 
pal  i s  involved, the agent and the th i rd  party may agree that the contract 
is  only tha t  of the agent. Id. at $145.-



r e s p o n d e n t s  knew t h a t  t h e  t r a n s a c t i o n s  had been improper ly  
-7 / 

t r e a t e d .  
8/  

Accordingly ,  I conclude  t h a t  r e g i s t r a n t  w i l f u l l y -  v io -

l a t e d  S e c t i o n  1 7 ( a )  of  t h e  Exchange Act and Rule 17a-3 and 

Hink le ,  LaMear and R e i t e r  w i l f u l l y  a i d e d  and a b e t t e d  such 

v i o l a t i o n s  i n  f a i l i n g  p r o p e r l y  t o  r e c o r d  t h e  F i r s t  Pennco 

and B l y t h  t r a n s a c t i o n s .  

Net C a p i t a l  and Rule 17a-11 V i o l a t i o n s  

The r e c o r d  c l e a r l y  shows t h a t  d u r i n g  t h e . p e r i o d  w i t h i n  

which n e t  c a p i t a l  v i o l a t i o n s  a r e  charged r e g i s t r a n t  was engaged 

i n  a g e n e r a l  s e c u r i t i e s  b u s i n e s s  which made .use  of t h e  

mails .  

During t h a t  p e r i o d  and on t h e  d a t e s  of  A p r i l  4 ,  11, 1 8 ,  

25, and 30, 1975 and even when i n t e r e s t  payab le  by r e g i s t r a n t  

i s  d i s r e g a r d e d ,  t h e  F i r s t  Pennco t r a n s a c t i o n  r e f l e c t e d  

u n r e a l i z e d  l o s s e s  r a n g i n g  from o v e r  $277,000 t o  over  $330,000. 

These l o s s e s  r e s u l t e d  from t h e  f a c t  t h a t  t h e  p r i c e  which could 

have been r e a l i z e d  f o r  t h e  n o t e s  p l u s  acc rued  i n t e r e s t  t o  

t h e  p u r c h a s e r  was exceeded by r e g i s t r a n t ' s  b a s i c  i n d e b t e d n e s s  

-7/ The Hinkle respondents contend tha t  no misrepresentations were made, 
since they regarded the prof i t s  on the two transactions as  payments for  
prior  investment advice on municipal bonds. Even assuming tha t  Kinkle 
and Reiter did not r e fe r  t o  U.S. Government securi t ies  as Comnission 
investigators reca l l ,  a misrepresentation occurred in  view of the i r  
failure-to disclose the underlying facts  concerming such payments when 
such fac ts  were so clearly relevant t o  the Conmission inquiry. 

8/ 	 A s  the Division points out a t  p. 34 of i ts  Brief, a finding of wilfulness 
within the meaning of Section 15(b) of the Exchange Act does not require 
intent t o  violate the law. Samuel H. Sloan, Securities Exchange Act Rel. 
11376 (April 28, 1975), 6 SEC Docket 772, n. 1 4 ;  Haight & Co., Inc., 44 
SEC 481, 507 (1971). It i s  enough t o  show that  the act which constituted 
the violatian was intentionallv comit ted and that  it was ree3strant1s 
respon i b i l i  t o  revent i ts  happening. J e E ,  SEA gel.  12485 
(May 22, 1978 ,  9 ~ E CDocket 736, 737. 



t h e r e o n .  It was t h i s  t y p e  of p o t e n t i a l  l o s s  which was t h e  

s u b j e c t  o f  M o l i n a r i  ' s c o n v e r s a t i o n s  w i t h  Wied d u r i n g  t h e  

p e r i o d  t h e  t r a n s a c t i o n  was open.  

I f  t h e s e  u n r e a l i z e d  l o s s e s  had been g i v e n  a p p r o p r i a t e  

e f f e c t  on t h e  r e g i s t r a n t ' s  books and r e c o r d s  on t h e  d a t e s  I 
s t a t e d ,  r e g i s t r a n t  would have  needed a d d i t i o n a l  c a p i t a l  t o  

a c h i e v e  compl iance  w i t h  t h e  Net C a p i t a l  Rule  i n  amounts 

r a n g i n g  from o v e r  $80,000 t o  o v e r  $174,000. 

A s  t h e  D i v i s i o n  p o i n t s  o u t ,  i t  i s  t h e  exposure  o f  cus tomers  

t o  such  r i s k s  t h a t  t h e  Net C a p i t a l  Rule i s  d e s i g n e d  t o  p r e v e n t .  	 I 
M.V. Gray I n v e s t m e n t s ,  I n c . ,  4 4  S.E.C. 567, 573 ( 1 9 7 1 ) ;  


B l a i s e  D'Antoni  & A s s o c i a t e s ,  I n c .  v .  S .E .C. ,  289 F .2d  276, 


277 ( 5 t h  C i r .  1 9 6 1 ) .  


Accord ing ly ,  I c o n c l u d e  t h a t  r e g i s t r a n t  was i n  w i l f u l  

v f o l a t i o n  o f  S e c t i o n  1 5 ( c ) ( 3 )  of  t h e  Exchange Act and Rule 

1 5 ~ 3 - 1 .  A s  t h e  D i v i s i o n  f u r t h e r  c o n t e n d s  H i n k l e ,  LaMear and  

R e i t e r ,  by c a u s i n g  r e g i s t r a n t  t o  f a i l  p r o p e r l y  t o  compute 

n e t  c a p i t a l ,  w i l f u l l y  a i d e d  and a b e t t e d  such  v i o l a t i o n s .  

S e c t i o n  1 7 ( a )  and t h e  Exchange Act and Rule 17a-11 r e -

' q u i r e  t h a t  	b r o k e r - d e a l e r s  whose n e t  c a p i t a l  a t  any t i m e  i s  

l e s s  t h a n  t h e  minimum, g i v e  t e l e g r a p h i c  n o t i c e  o f  such  

d e f i c i e n c y  and ,  w i t h i n  24 hours  o f  such  n o t i c e ,  f i l e  a 



r e p o r t  of f i n a n c i a l  c o n d i t i o n .  No such n o t i c e s  o r  f i l i n g s  

were made h e r e .  

I conc lude  t h a t  r e g i s t r a n t  w i l f u l l y  v i o l a t e d  S e c t i o n  

l 7 ( a )  o f  t h e  Exchange Act and Rule 17a-11 and t h a t  Hinkle ,  

LaMear and R e i t e r  were w i l f u l  a i d e r s  and a b e t t o r s .  

X-17A-5 

The r e g i s t r a n t ' s  X-17A-5 Report  f i l e d  J u l y  28, 1975 and 

speak ing  a s  May 31, 1975 d i d  n o t  d i s c l o s e  t h e  F i r s t  Pennco 

r e p u r c h a s e  t r a n s a c t i o n .  The r e p o r t  was sworn t o  by R e i t e r .  

Hinkle ,  LaMear and R e i t e r , a s  r e g i s t r a n t ' s  p r i n c i p a l s , w e r e  

aware o f  t h e  u n d e r l y i n g  f a c t s .  An a u t h o r i t a t i v e  work on 

b r o k e r - d e a l e r  a c c o u n t i n g  c l e a r l y  s t a t e d  t h a t  r e p u r c h a s e  
-9/ 

ar rangements  were t o  be  r e p o r t e d .  

I conclude  t h a t  r e g i s t r a n t  w i l f u l l y  v i o l a t e d  S e c t i o n  1 7 ( a )  

and Rule 17a-5 i n  f i l i n g  a f a l s e  r e p o r t  which d i d  not  d i s -

c l o s e  t h e  accoun t  b a l a n c e s  r e l a t i n g  t o  t h e  o u t s t a n d i n g  F i r s t  

Pennco t r a n s a c t i o n  and t h a t  Hink le ,  LaMear and R e i t e r  w i l f u l l y  

a i d e d  and a b e t t e d  such  v i o l a t i o n .  

I f u r t h e r  conc lude  upon t h e  same f a c t s  t h a t  a b a s i s  f o r  

s a n c t i o n  e x i s t s  under  S e c t i o n  1 5 ( b ) ( 4 ) ( A )  of  t h e  Exchange Act 

-9/ Audits of Brokers and Dealers in Securities prepared by the Cormittee 
on Stockbrokerage Auditing, Arnerican Ins t i tu te  of Certified Public 
Accountants, (1973) stated at p. 57 with respect t o  the X-17A-5 Report ; 

"Securities sold by the brokerage concerns under repurchase 
agreements are required t o  be se t  forth in questions 3  and 
10 of Answers t o  Financial Questionnaire. These securities 
should be reported with trading and investment accounts, a t  
market value, i n  the statement of financial condition with 
the repurchase cost reflected as a  l i ab i l i ty . "  



i n  t h a t  r e g i s t r a n t  w i l f u l l y  made and R e i t e r  c a u s e d  r e g i s t r a n t  

t o  f i l e  a f a l s e  X-17A-5 r e p o r t .  

A n t i f r a u d  V i o l a t i o n s-

I n  c o n n e c t i o n  w i t h  t h e  two government  s e c u r i t i e s  t r a n s -  

a c t i o n s ,  t h e  D i v i s i o n  h a s  c h a r g e d  r e g i s t r a n t ,  H i n k l e ,  LaMear, 

R e i t e r ,  M o l i n a r i  and Wied w i t h  w i l f u l  v i o l a t i o n s  o f  t h e  a n t i -  

f ra ,ud p r o v i s i o n s .  The D i v i s i o n  c l a i m s  t h a t  t h e r e  was a 

cGmmon scheme on t h e  p a r t  o f  t h e  above  r e s p o n d e n t s  t o  d e f r a u d  

Ben F r a n k l i n .  

The D i v i s i o n  r e l i e s  upon t h e  f a c t  t h a t  Ben F r a n k l i n  f a c i l i t i e s  

were u t i l i z e d  w i t h o u t  i t s  knowledge and t h a t  Wied and  o t h e r  

a l l e g e d  schemers  r e c e i v e d  compensa t ion .  A s  t h e  D i v i s i o n  

s t a t e s ,  " I n  e s s e n c e ,  F r a n k l i n  had no  knowledge o f  t h e  t r a n s -  

a c t i o n  engaged  i n  f o r  r e g i s t r a n t ' s  b e n e f i t ,  y e t  r i s k e d  i t s  

c r e d i t  on t h e  t r a n s a c t i o n s "  ( D i v i s i o n  B r i e f  pp .  46-47) .  The 

D i v i s i o n  c o n t e n d s  t h a t  t h e  f a c t  t h a t  i t s  c r e d i t  

was u s e d  i s  d e m o n s t r a b l y  material ,  b e c a u s e  as soon  a s  Ben 

Fra .nk l in  found  o u t  t h e  f a c t s  it demanded t h e  r e t u r n  o f  t h e  

p r o f i t s .  

I n  o p p o s i t i o n ,  Wied a r g u e s  (as h e  d i d  i n  t h e  c r i m i n a l  

c a s e ) t h a t  t h e  t r a n s a c t i o n s  were n o t  t h o s e  o f  Ben F r a n k l i n  b u t  

were accommodation t r a n s a c t i o n s  f o r  Hinkle Northk1e:;t which he had f u l l  

a u t h o r i t y  t o  e f f e c t . .  W i e d l s  t e s t i m o n y  t h a t  Ben F r a n k l i n  was 

n o t  a t  r i s k  i n  t h e  t r a n s a c t i o n s  i s  c o n t r a r y  t o  t h e  t e s t i m o n y  t ~ o  

o f  t h e  F i r s t  Pennco an6  B l y t h  w i t n e s s e s ,  t o  t h e  documen ta t ion  



f o r  t h e s e  t r a n s a c t i o n s ,  bo th  o r i g i n a l  and c o r r e c t e d ,  and 

t o  common s e n s e .  The r e c o r d  i s  a l s o  c l e a r  t h a t  Wied had no 

-	 a u t h o r i t y  t o  e f f e c t  accommodation t r a n s a c t i o n s  of  t h e  d u r a t i o n  

invo lved  h e r e  f o r  s m a l l  b roke r -dea l e r s  such a s  r e g i s t r a n t .  

Wiedls  t e s t imony  i n  bo th  t h e s e  r e s p e c t s  i s  s p e c i f i c a l l y  

no t  c r e d i t e d .  
g/


The Hinkle  r e sponden t s  a rgue  g e n e r a l l y  i n  connec t i on  

wi th  t h e  f r a u d  cha rges  t h a t  s c i e n t e r ,  i n  t h e  s ense  of  s p e c i f i c  

i n t e n t  t o  de f r aud ,  must be shown under  t h e  Supreme Court 

d e c i s i o n  i n  E r n s t  & Erns t  v .  Hochfe lder ,  425 U.S. 185 (1976) ,  

and t h a t  proof  of  t h e s e  charges  must be " c l e a r  and convincing' '  

i n  accordance  wi th  C o l l i n s  Corp. v .  S.E.C. ,  CCH Fed. Sec.  

L. Rep. $96,122 ( D . C .  C i r .  Aug. 13 ,  1977) .  

The Commission h a s  i n d i c a t e d  t h a t  s c i e n t e r  need no t  be 

proven i n  a d m i n i s t r a t i v e  p roceed ings .  Steadman S e c u r i t y  

Corpora t ion ,  12 SEC Docket 1 0 4 1 ,  1043, 1050-1051 ( June  29, 

However, t h e  " c l e a r  and convincing' '  s t a n d a r d  o f  t h e  

C o l l i n s  c a s e  i s  a p p l i c a b l e  t o  t h i s  p roceed ing  i n s o f a r  a s  

t h e  f r a u d  cha rges  a r e  concerned.  Unless  and u n t i l  t h a t  s t a n d a r d  

i s  r e v e r s e d  by t h e  Supreme Court ,  i t  must be r ega rded  a s  

c o n t r o l l i n g ,  s i n c e  a l l  d i s c i p l i n a r y  p roceed ings  under t h e  

-1 0/ The term "Hinkle respondents" here includes only registrant,  Hbkle , 
LaP.lear, Reiter and Molinari. 



-- 

Advise r s  Act and Exchange Act may be appea led  from t h e  

Commission t o  t h e  D .  C .  C i r c u i t  Court  of Appeals .  

While t h e  meaning of  t h e  new s t a n d a r d  i s  no t  e n t i r e l y  

f r e e  from d o u b t ,  i t  o b v i o u s l y  r e q u i r e s  a g r e a t e r  d e g r e e  of 

c e r t a i n t y  t h a n  t h e  p r e v i o u s  s t a n d a r d ,  "preponderance  of  
-11; 

t h e  ev idence .  l1 A l e a d i n g  comment con tends  the new standard 

means " h i g h l y  p robab ly  t r u e f 1  and t h i s  meaning i s  adop ted  
12/  

h e r e .  

A s  t h e  Commission h a s  s t a t e d  w i t h  r e s p e c t  t o  t h e  e lements  

of  a scheme t o  d e f r a u d :  

"No express 'agreement' i s  necessary t o  establish the 
existence of a scheme t o  depaud. It i s  enough that each 
of the individual respondents knowingly joined or part ici-  
pated in a c o m n  undertaking that he knew or should have 
known was fraudulent. Haight & Campany, 44 S.E.C. 481, 497 
(1971); see a lso  Atlantic Equities Company, 43 S.E. C. 35b, 
360 ( 1 9 6 7 ) ; b n  &Company, 43 S.E.C. 97, 108 (1966). -13/ 

-11/ 	30 Am. Jur., Evidence 2d $1168. 

-1 2 1  McBaine, Burden of Proof: Degrees of Belief, 32 Calif. L. Rev. 242, 
246, 253-254 (1944) s t a t e s  as t o  the "clear and convincing formula: 

"The most that  can be done i n  these cases . . . is t o  adopt a 
ru le  that  the l i t igan t  who bears the burden must induce belief 
i n  the minds of the judge or  jury that  the facts  which he asser ts  
are not merely probably t rue,  but that  they are highly probably 
t rue,  yet not require him t o  discharge the greater burden of 
persuading them that  they are almost certainly t rue,  t rue  beyond 
a reasonable doubt, o r  are certainly true." 

131 	 ?here is considerable parallel authority ~ t h  r ights  of -	 respect t o -lied 
action in cases prior  t o  Hochfelder that  conduct which i s  neither 
deliberate nor negligent does not violate Rule lob-5. Bromberg, 
Securities Law: Fraud, SEC Rule lob-5 58.4 (630). 
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I have concluded under  t h e  C o l l i n s  s t a n d a r d  t h a t  Wied 

w i l f u l l y  v i o l a t e d  t h e  a n t i f r a u d  p r o v i s i o n s  wi th  which h e  

i s  charged.  D e s p i t e  h i s  d e n i a l s ,  i t  i s  c l e a r  t h a t  Wied no t  

o n l y  shou ld  have known b u t ,  i n  f ac t ,knew t h a t  t h e  t r a n s a c t i o n s  

i n  which he p ledged  Ben F r a n k l i n ' s  c r e d i t  were beyond h i s  

a u t h o r i t y  and improper .  He a t t e m p t e d  t o  c o n c e a l  b o t h  t r a n s -  

a c t i o n s  by n o t  e n t e r i n g  them on Ben F r a n k l i n ' s  r e c o r d s ,  and he 

concea led  h i s  compensat ion  by t h e  Hinkle  r e s p o n d e n t s  even 

i n  t h e  f a c e  o f  a n  i n q u i r y  by h i s  s u p e r i o r s  a s  a r e s u l t  t h e  

S t a f f  i n v e s t i g a t i o n  i n  J a n u a r y ,  1976. There can be no 

doubt  t h a t  Wied knowingly and d e l i b e r a t e l y  engaged i n  a scheme 

t o  d e f r a u d  :Ben F r a n k l i n .  

I n  a p p l y i n g  t h e  C o l l i n s  s t a n d a r d  t o  t h e  Hinkle  r e s p o n g e n t s ,  

more d i f f i c u l t  q u e s t i o n s  a r i s e .  A s  t h e  D i v i s i o n  con tends ,  

t h e  e s s e n c e  o f  t h e  scheme was t o  u s e  Ben F r a n k l i n ' s  credi t ,  and 

f a c i l i t i e s  wi thou t  i t s  knowledge f o r  t h e  b e n e f i t  of  o t h e r s .  

The D i v i s i o n  a r g u e s  t h a t  t h e  f a c t  t h a t  t h e  Hinkle  r e s p o n d e n t s  

knew o r  shou ld  have known t h e y  were p a r t i c i p a t i n g  i n  a 

f r a u d u l e n t  scheme may be  i n f e r r e d  from t h e  c i r c u m s t a n c e s ,  namely, 

t h a t  t h e y  knew Wied was u s i n g  Ben Franklin's credit  and fac i l i t i e s ,  

t h a t  t h e y  d e c e i v e d  Commission i n v e s t i g a t o r s  concern ing  t h e  

payments t h e y  r e c e i v e d  and t h a t  t h e y  compensated Wied f o r  

a r r a n g i n g  t h e  t r a n s a c t i o n s .  It i s  f u r t h e r  a rgued  t h a t  i n  

r e t u r n i n g  t h e  p r o f i t s  on t h e  two t r a n s a c t i o n s  t o  Ben Franklin the 

Hinkle  r e s p o n d e n t s  have a d m i t t e d  t h a t  t h e i r  a c t i o n s  were wrongful .  



The p o i n t  i s  made t h a t  i f  t h e y  had "no i n t e n t  t o  

c o n c e a l  a f r a u d ,  t h e y  would have  been for thr ight"  (Division B ~ i e f  

p .  48)  i n  r e p l y i n g  t o  S t a f f  i n q u i r i e s .  However, i t  d o e s  

n o t  n e c e s s a r i l y  f o l l o w  t h a t  t h e i r  m i s r e p r e s e n t a t i o n  was 

t o  c o n c e a l  f r a u d .  It may be i n f e r r e d  w i t h  a l m o s t  e q u a l  

f o r c e  t h a t  t h e y  t r i e d  t o  c r e a t e  a f a l s e  i m p r e s s i o n  s o l e l y  

t o  c o n c e a l  t h e  bookkeeping ,  n e t  c a p i t a l  and o t h e r  v i o l a t i o n s .  

3en F r a n k l i n  had been b e n e f i t e d  by a d v i c e  o b t a i n e d  by 

Wied from Hink le  p e r s o n n e l  i n  e a r l y  1975 c o n c e r n i n g  m u n i c i p a l  

b o n d s , s o  t h a t  i t  would n o t  have  seemed i n a p p r o p r i a t e  t o  t h e  

H i n k l e  r e s p o n d e n t s  f o r  Wied t o  s u g g e s t  r e c i p r o c a t i n g  o r  "accommo- 

dation ltransactions t o  be effected through Ben FTard~lin t o  tenef l t  reg is t ran t  


It i s  c l e a r  t h a t  t h e  t r a n s a c t i o n s  were i n i t i a t e d  by Wied. 


It might  f u r t h e r  be added  t h a t  Wied was a c o r p o r a t e  o f f i c e r ,  


v i c e  p r e s i d e n t  and  t r e a s u r e r ,  o f  &n l?rilllklin and an &zkrlowledged 


e x p e r t  i n  t h e  area o f  government bond t r a n s a c t i o n s .  It w i l l  


be  r e c a l l e d  t h a t  as l a t e  as  J a n u a r y  1976 and  a f t e r  t h e  S t a f f  


i n v e s t i g a t i o n  was i n  p r o g r e s s  Wied had been  a b l e  t o  conv ince  


c o u n s e l  f o r  r e g i s t r a n t  t h a t  t h e  t r a n s a c t i o n s  were t y p i c a l  


ones  and t h a t  h i s  s u p e r i o r s  knew abou t  them and approved  them. 


A t  t h e  same t i m e  h e  had  conv inced  c o u n s e l  f o r  Ben F r a n k l i n  


t h a t  n o t h i n g  o u t  of t h e  o r d i n a r y  had  o c c u r r e d .  'That he may 


b v e  so persuaded t h e  H i n k l e  r e s p o n d e n t s  inear ly  l975dces n o t  seem 

an u n r e a s o n a b l e  c o n c l u s i o n .  It d o e s  n o t  a p p e a r  t h a t  t h e  

H i n k l e  r e s p o n d e n t s  had  any c o n t a c t  w i t h  any  Ben F r a n k l i n  
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p e r s o n n e l  o t h e r  t h a n  Wied a t  any t i m e .  

The Hinkle  r e s p o n d e n t s  c l a i m  t h a t  t h e y  d i d  n o t  know t h a t  

t h e  t r a n s a c t i o n s  were n o t  r e c o r d e d  i n  Ben F r a n k l i n ' s  bboks and 

r e c o r d s ,  n o r  t h a t  Wied d i d  n o t  i n f o r m  h i s  s u p e r i o r s  c o n c e r n i n g  

t h e  t r a n s a c t i o n s .  There  i s  n o t h i n g  i n  t h e  r e c o r d  t o  i n d i c a t e  

t h e y  d i d  know,and i n  view o f  t h e  above f a c t o r s  it does  n o t  

a p p e a r  t o  have been e s t a b l i s h e d  t h a t  t h e y  s h o u l d  have known. 

That  t h e y  r e t u r n e d  t h e  p r o f i t , ~  i s  n o t  a c o n c e s s i o n  t h a t  t h e y  

were g u i l t y  o f  f r a u d .  

While t h e  payments t o  Wied were c e r t a i n l y  improper  i n  
1 4 /  

t h a t  t h e y  c r e a t e d  a c o n f l i c t  of  i n t e r e s t  f o r  him, i t  does  

not follow from the f ac t  of  t h e  payments t h a t  t h e  H i n k l e  r e s p o n d e n t s  

knew o r  should have known tha t  Wied had no authority t o  enter  in to  accomoda- 

t ion  transactions of extended duration f o r  smaller broker-dealers. 

Under a l l  t h e  c i r cums tances ,  I do  n o t  b e l i e v e  

t h a t  i t  h a s  been c l e a r l y  and c o n v i n c i n g l y  e s t a , b l i s h e d  t h a t  

t h e  Hinkle  r e s p o n d e n t s  knew o r  s h o u l d  have known t h a t  Ben 

F r a n k l i n ' s  c r e d i t  and f a c i l i t i e s  were b e i n g  used  w i t h o u t  i t s  

knowledge o r  a u t h o r i z a t i o n .  

Accordingly, while I conclude tha t  Wied w i l f u l l y  v i o l a t e d  S e c t i o n  

1 0 ( b )  of t h e  Exchange Act and Rule  lob-5, I f u r t h e r  con-

c l u d e  t h a t  t h e  Hinkle  r e s p o n d e n t s  d i d  n o t  w i l f u l l y  v i o l a t e  

t h e  a n t i f r a u d  p r o v i s i o n s  w i t h  which t h e y  a r e  c h a r g e d ,  S e c t i o n s  

1 4 /  No other objects of h i s  bounty were compensating h i m  (Tr. 216-17).-
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1 0 ( b )  and 1 5 ( c )  - o f  t h e  Exchange Act and R u l e s l o b - 5  and 

1 5 c l - 2 .  These  c h a r g e s  a g a i n s t  t h e  H i n k l e  r e s p o n d e n t s  a r e  

t h e r e f o r e  d i s m i s s e d .  

S e c t i o n  5 ( b ) ( l )  o f  t h e  S e c u r i t i e s  Act 

The D i v i s i o n  h a s  cha rged  t h a t  m a i l i n g s  made by H i n k l e ,  

LaMear, M o l i n a r i  and  Hogg c o n s t i t u t e  v i o l a t i o n s  o f  S e c t i o n  

5 ( b ) ( l ) .  A s  t h e  D i v i s i o n  s t a t e s ,  t h a t  s e c t i o n  makes it un-

l a w f u l  t o  m a i l  a p r o s p e c t u s  r e l a t i n g  t o  any  s e c u r i t y  w i t h  

r e s p e c t  t o  which a r e g i s t r a t i o n  s t a t e m e n t  h a s  been f i l e d  

u n l e s s  t h e  p r o s p e c t u s  mee t s  t h e  rnequ i remen t s  o f  S e c t i o n  10  

o f  t h e  S e c u r i t i e s  Ac t .  A . " p r o s p e c t u s l '  i s  d e f i n e d  by S e c t i o n  

2 ( 1 0 )  o f  t h e  S e c u r i t i e s  Act as any l e t t e r  o r  communication 

which o f f e r s  any s e c u r i t y  f o r  s a l e .  S e c t i o n  2 ( e )  o f  t h a t  

Act d e f i n e s  a n  o f f e r  t o  i n c l u d e  "eve ry  a t t e m p t  o r  of ' fer  t o  

d i s p o s e  o f ,  o r  so l i c i t a t ion  o f  a n  o f f e r  t o  buy,  a s e c u r i t y .  . . 
f o r  v a l u e .  '' S e c t i o n  1 0  r e q u i r e s  t h a t  a p r o s p e c t u s  c o n t a i n  

t h e  i n f o r m a t i o n  c o n t a i n e d  i n  a r e g i s t r a t i o n  s t a t e m e n t  w i t h  

s p e c i f i e d  e x c e p t i o n s .  

The H i n k l e  r e s p o n d e n t s  d o  n o t  d i s p u t e  t h e  p roposed  f i n d i n g s  

o f  t h e  D i v i s i o n  r e l a t i n g  t o  t h e s e  c h a r g e s .  These  a g r e e d  

f i n d i n g s  are as  f o l l o w s :  Hogg, a sa l e sman  f o r  r e g i s t r a n t ,  

h o l d s  p e r i o d i c  i n v e s t m e n t  s e m i n a r s  f o r  members o f  t h e  p u b l i c .  

He i n v i t e s  a t t e n d a n c e  a t  t h e  s e m i n a r s  by m a i l i n g  i n v i t a t i o n s  

and a d v e r t i s i n g  i n  t h e  l o c a l  P o r t l a n d  newspapers  a week i n  

advance  o f  t h e  p r e s e n t a t i o n .  



On August 1, 1975, P a c i f i c  Power & Ligh t  Company, a n  

Oregon c o r p o r a t i o n ,  f i l e d  a r e g i s t r a t i o n  s t a t e m e n t  on Form 

S-1 w i t h  t h e  Commission, p u r s u a n t  t o  t h e  S e ' c u r i t i e s  Act,  

c o v e r i n g  3,000,000 s h a r e s  of i t s  common s t o c k .  Such r e g i s -  

t r a t i o n  s t a t e m e n t ,  a s  amended, became e f f e c t i v e  on September 

4 ,  1975. P r i o r  t o  September 4 ,  $975, Hogg caused h i s  

s e c r e t a r y  t o  mail t o  approx imate ly  500 p e r s o n s  on a m a i l l n g  

l i s t  an i n v i t a t i o n  which he d r a f t e d  r e g a r d i n g  an  inves tment  

seminar  on September 9 ,  1975. The i n v i t a t i o n  was reviewed 

by LaMear b e f o r e  m a i l i n g .  The i n v i t a t i o n  s t a t e s  w i t h  r e s p e c t  

t o  P a c i f i c  Power and L i g h t  Company,"My a d v i c e  - Buy t o p  

q u a l i t y  s t o c k s  t h a t  a r e  y i e l d i n g  b e t t e r  t h a n  bank i n t e r e s t .  

C a l l  and r e s e r v e  some P a c i f i c  Power & l i g h t .  P r o s p e c t u s e s  

a r e  a v a i l a b l e . "  (Diva 'I'31)  

On November 5 ,  1975,  SuperValu S t o r e s ,  I n c . ,  a  Minnesota 

Corpora t ion ,  f i l e d  a r e g i s t r a t i o n  s t a t e m e n t  on Form S-1 w i t h  

t h e  Commission, p u r s u a n t  t o  t h e  S e c u r i t i e s  Act ,  c o v e r i n g  

600,000 s h a r e s  o f  i t s  common s t o c k .  Such r e g i s t r a t i o n  s t a t e -

ment a s  amended became e f f e c t i v e  on November 25, 1975. On 

o r  about  November 1, 1975 Hogg caused h i s  s e c r e t a r y  t o  m a i l  

a n  i n v i t a t i o n  which he d r a f t e d  r e g a r d i n g  a n  inves tment  seminar  

on November 6 ,  1975 t o  approx imate ly  500 p e r s o n s  on a  

m a i l i n g  l i s t .  The i n v i t a t i o n  s t a t e s  w i t h  r e s p e c t  t o  SuperYalu 

S t o r e s ,  Inc.,I1An u n d e r w r i t i n g  i s  coming t h i s  month. Don't  

p a s s  i t  up." (Div. T. 32)  

On August 26,  1975, R.L. Burns C o r p o r a t i o n  (Burns ) ,  a 
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Delaware corporation, f i l e d  a regis t ra t ion  statement on Form S-1 with the  

Comnission, pursuant t o  the  Securi t ies  Act of 1933 covering 450,000 shares of 

its comnon stock. Such regis t ra t ion  statement became effec t ive  on September 

25, 1975. 

On o r  about September 12, 1975, LaMear, Hinkle m d  Molhari mailed iden- 

t i c a l  l e t t e r s  except f o r  the  signatures concerning Burns. LaMear caused a Bums 

l e t t e r  bearing his signature t o  be &led t o  a mailing list of approximately 

200 persons. Molinari saw the  l e t t e r  LaMear had prepcared and asked i f  he could 

send t i e  same l e t t e r .  Molinari then directed his secretary tc send ?he l e t t e r  kar:ng 

his signature t o  a mailing l is t  of 25 t o  50 persons. Hinkle mailed the  same 

l e t t e r  bearing his signature t o  approximately 200 persons on a mailing list. 

The l e t t e r  sent by LaMear, Hinkle and Molinari (Div. T. 20, 24, 29) 

s t a tes , in  part :  

"If  you are interested i n  part icipat ing in the  underwriting, please 
c a l l  your indicationsof in te res t  t o  me a s  soon a s  possible. The 
underwriting is scheduled fo r  September 24 and, a s  always,-the ear ly  
orders get the stock on a l l  successful offerings. 'I 

It should be noted t h a t  each of the  three comnunications,which are 

quoted from,also contains a "h=d s e l l "  type of "sales pitch" f o r  the  

par t icular  security. F'urther,LaMear t e s t i f i e d  tha t  he knew tha t  these types of 

cormmicat ions were improper. 

The Hinkle respondents contend tha t  "offers t o  s e l l "  a re  nct involved. In 

view of the  broad def in i t ion  in the  s t a tu te ,  t h i s  argumnt must be rejected. 

k.anklin,,37 S.E.C. 46, 49, 52 (1956); Bankers Securi t ies  Co., 

I&,6 S.E.C. 631,634-35 (1940);~.J.  E t c h e l l ,  Jr. ,b., 40 S.E.C. 409, 414 ( lahn).  

Accordingly, I conclude that regis t rant  Hinkle, LaMear and Molinari w i l -

fu l ly  violated Section 5 ( b ) ( l )  of the  secur i t i e s  Act in respect t o  the  Burns 

l e t t e r .  I fur ther  conclude tha t  regis t rant ,  LaMear and Hogg wilful ly violated 

that section with respect t o  the  Pacific Power c o m i c a t i o n .  The SuperValu 

mailing occurred p r io r  t o  the  f i l i n g  of the  regis t ra t ion  statement md therefore 

i s  not technically a Section 5 ( b ) ( l )  violation. This charge i s  dismissed. 



I n d u c i n g  Purchases  of  P r e s l e y  S tock  

McGinnis and LaMear a r e  charged w i t h  a i d i n g  and a b e t t i n g  

a v i o l a t i o n  o f  S e c t i o n  1 2 ( k )  o f  t h e  Exchange Act .  R e g i s t r a n t  

i s  charged w i t h  a d i r e c t  v i o l a t i o n .  S e c t i o n  1 2 ( k )  p r o v i d e s  

i n  p e r t i n e n t  p a r t  : 

"No . . . broker . . . sha l l  rake use of the mails o r  any mans 
o r  i n s t m n t a l i t y  of in ters ta te  comnerce t o  effect  any trans-
action in ,  o r  t o  induce the purchase or  sa le  of ,  any security in 
which trading i s  . . . suspended." 

The e s s e n t i a l  f a c t s  w i t h  r e s p e c t  t o  t h e s e  c h a r g e s  a r e  

found t o  be as the D i v i s i o n  has  proposed and a r e  a s  fol . lows:  

01 Nwch 25, 1976, theCarmission suspended exchange md over-the-counter 

tra33-gin  the securities dPresley Canpanies (Wsley  ) ,a California corporatior&r 

a ten-day pr iodmdbga?April 3,1976. mereafter ,the suspensionhas a n t  inuedty 

successive 10-day "renewal" or  "roll-over" suspensions u n t i l  May 23, 1976. 

I n  March o r  e a r l y  A p r i l  1976,  McGinnis asked LaMearls  

p e r m i s s i o n  t o  m a i l  a n  a r t i c l e  a p p e a r i n g  i n  C a l i f o r n i a  Bus iness  

and a S t a n d a r d  & P o o r l s  s h e e t  on P r e s l e y .  LaMear t o l d  

McGinnis t h a t  h i s  o p i n i o n  o f  t h e  P r e s l e y  s t o c k  was t h a t  i t  was 

a p i e c e  o f  junk.  However, McGinnis t o l d  LaMear t h a t  he had 

a c l e a r a n c e  l e t t e r  from t h e  NASD, and LaMear r e l e n t e d .  LaMear 

and McGinnis knew o r  s h o u l d  have known t h a t  t r a d i n g  o f  P r e s l e y  

s t o c k  had been suspended.  

On o r  a b o u t  A p r i l  4,  1976, McGinnis caused h i s  s e a r e t a r y  

t o  m a i l  c o p i e s  o f  t h e  P r e s l e y  a r t i c l e s  a l o n g  w i t h  h i s  b u s i n e s s  

c a r d  t o  approx imate ly  800 p e r s o n s  t o  g e n e r a t e  b u s i n e s s .  Sub-

sequen t  t o  t h e  m a i l i n g ,  McGinnis c o n t a c t e d  8 o r  10 c l i e n t s  
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r e g a r d i n g  P r e s l e y .  I n  e a r l y  A p r i l ,  McGinnis r e c e i v e d  t e l e p h o n e  

c a l l s  from a p p r o x i m a t e l y  s i x  p e r s o n s w i t h o r d e r s  t o  buy P r e s l e y  

s t o c k .  McGinnis t h e n  wro te  o r d e r  t i c k e t s  f o r  t h e s e  

p e r s o n s  f o r  q u a n t i t i e s  of  P r e s l e y  s t o c k ,  w i t h  t h e  i n t e n t i o n  of  

e x e c u t i n g  t h e  o r d e r  when t h e  s u s p e n s i o n  was l i f t e d .  

On A p r i l  8 ,  1976,  LaMear spoke w i t h  c o u n s e l  f o r  r e g i s t r a n t  

who a d v i s e d  him t o  r e f r a i n  from a c t i v i t y  i n  P r e s l e y  s t o c k  

because  o f  SEC concern .  LaMear t h e n  t o l d  McGinnis he cou ld  

! no t  engage i n  t r a d i n g  P r e s l e y  even when t h e  s u s p e n s i o n  was 

1 - i f t e d .  A f t e r  s p e a k i n g  t o  LaMear, McGinnis d e s t r o y e d  t h e  o r d e r  

t i c k e t s  he had w r i t t e n .  

Counsel  f o r  McGinnis c o n t e n d s  t h a t  b o t h  t h a t  t h e  f a c t s  

and t h e  l a w  do n o t  s u p p o r t  t h e  D i v i s i o n t s  t h e o r y  o f  v i o l a t i o n .  

A s  t o  t h e  f a c t s ,  c o u n s e l  f i r s t  a r g u e s  t h a t  t h e  " o r d e r  

t i c k e t s "  which were w r i t t e n  were i n  b l a n k  w i t h  no cus tomers '  

names o r  amounts.  McGinnis d i d  s o  t e s t i f y ,  bu t  t h i s  t e s t i m o n y  

i s  not credited, both because it i s  inherently incredible and because it 

i s  c o n t r a r y  t o  o t h e r  c r e d i t e d  t e s t i m o n y .  H i s  s t a t e m e n t s  a r e  

c o n t r a d i c t e d  on t h e  r e c o r d  by two s t a f f  members who t e s t i f i e d  

concern ing  c o n v e r s a t i o n s  w i t h  McGinnis d u r i n g  t h e  i n v e s t i g a t i o n .  

He t o l d  them b o t h  t h a t  he had t a k e n  5 o r  6  o r d e r s  a f t e r  hav ing  

r e c e i v e d  t e l e p h o n e  c a l l s .  One s t a f f  member r e c a l l e d  t h a t  

McGinnis s t a t e d  he had w r i t t e n  up " o r d e r  t i c k e t s "  ( T r .  610)  

f o r  800 s h a r e s  and t h a t ,  a f t e r  he had been a d v i s e d  t h a t  he was 

i n v o l v e d  i n  a p o s s i b l e  v i o l a t i o n  o f  t h e  s t a t u t e ,  he c a l l e d  up 
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t h e s e  c l i e n t s  and t o l d  them be c o u l d n ' t  a c c e p t  any o r d e r s  

and had t o r n  up t h e  t i c k e t s  and thrown them away. 

Counsel f o r  McGinnis a l s o  a r g u e s  on a  f a c t u a l  s c o r e  

t h a t  t h e  r e c o r d  shows t h a t  o r d e r s  were n o t  t a k e n ,  s i n c e  t h e  

i n v e s t i g a t o r ' s  n o t e s  of t h e  c o n v e r s a t i o n  w i t h  McGinnis con-

t a i n s  t h e  s t a t e m e n t  "not  o r d e r s ,  i n d i c a t i o n s  o f  i n t e r e s t  . . . . '1 

(Resp. H,  Ex. 3 ) .  However, t h e  r e c o r d  i s  c l e a r  t h a t  t h i s  

n o t e  r e f e r r e d  t o  some 8 o r  1 0  c a l l s  whichhere i n i t i a t e d  by 

McGinnis -- n o t  t o  t h e  5  o r  6 o r d e r s  which were w r i t t e n  up 

a f t e r  c a l l s  t o  McGinnis by cus tomers .  

Counsel  con tends  a s  a l e g a l  argument t h a t ,  assuming 

cus tomers  p l a c e d  o r d e r s  and t h a t  o r d e r  t i c k e t s  were w r i t t e n  

up f o r  t h e s e  cus tomers  f o r  s p e c i f i c  q u a n t i t i e s  which were 

t o  be implemented when t h e  s u s p e n s i o n  was l i f t ' e d ,  no v i o l a t i o n  

has  been shown because  t h i s  does  n o t  c o n s t i t u t e  i n d u c i n g  t h e  

purchase  of any s e c u r i t y .  The argument i s  t h a t  no v i o l a t i o n  

f o r  i n d u c i n g  o c c u r s ,  u n l e s s  a  purchase  t a k e  p l a c e  a s  a r e s u l t .  

The s h o r t  answer i s  t h a t  a  "purchase"  i n  t h e  s e n s e  of  a 
-15/

" c o n t r a c t  t o  . . . purchase." d i d  o c c u r  when McGinnis 

r e c e i v e d  a commitment t o  buy from h i s  cus tomers  which was I 
r e f l e c t e d  i n  t h e  o r d e r  t i c k e t s  he p r e p a r e d .  Moreover, it is clear I 
t h a t  t h e  p e r c e i v e d  purpose  o f  t h e  s t a t u t o r y  p r o v i s i o n  -- t o  I 
p r e v e n t  t r a d i n g  i n  suspended s e c u r i t i e s  (where f r e q u e n t l y  I 
e s s e n t i a l  i n v e s t o r  i n f o r m a t i o n  i s  l a c k i n g )  -- i s  cont ravened I 
15/ The Exchange Act in Section 3 provides: 


"When used in this t i t l e ,  unless the context otherwise requires- 

. . . (13) the term 'buyt and 'purchase' each include any contract 

t o  buy, purchase or  otherwise acquire. " 




I I 

by t h e  s u c c e s s f u l  p e r s u a s i v e  a c t i v i t i e s  o f  McGinnis. 

Wilful violations did i n  my view occur i f  a valid suspension 

o r d e r  by t h e  Commission i s  assumed. However, as c o u n s e l  

p o i n t s  o u t ,  such  an  a s sumpt ion  may n o t  be j u s t i f i e d .  The 

a l l e g e d  v i o l a t i o n s  t o o k  p l a c e  n o t  d u r i n g  t h e  o r i g i n a l  10-day 

p e r i o d ,  b u t  d u r i n g  a r e n e w a l  o r  p e r i o d ." r o l l - ~ v e r ~ ~  

S l o a n  v .  S.E.C.,  547 F .2d  152 (2d  C i r .  1 9 7 6 ) , h a s  d e c l a r e d  

such  r o l l - o v e r  s u s p e n s i o n s  " p l a i n l y 1 '  beyond t h e  Cornrnissionls 

a u t h o r i t y  and h a s  d i r e c t e d  i t  " t o  d i s c o n t i n u e  f o r t h w i t h  i t s  

a d o p t i o n  and u s e  of  s u c c e s s i v e  ten-day  s u s p e n s i o n  o r d e r s  t o  

o r d e r  t h e  s u s p e n s i o n  o f  t r a d i n g  o f  a s e c u r i t y  f o r  an ex tended  

p e r i o d ,  -i . e . ,  i n  e x c e s s  o f  t e n  d a y s . "  -I d .  a t  158 . The 

Commission h a s  been  a b i d i n g  by t h a t  judgment and w i l l  con-

t i n u e  t o  do s o  u n l e s s  and u n t i l  t h e  Supreme Court  r e v e r s e s  

t h e  Second C i r c u i t  and v a l i d a t e s  t h e  " r ~ l l - o v e r ~ ~s u s p e n s i o n .  

S.E.C. v .  S l o a n ,  No. 76-1607, U.S. Supreme Cour t ,  On P e t i t i o n  f o r  

C e r t i o r a r i ,  Reply Memorandum f o r  t h e  Commission, p .  2. 

The q u e s t i o n  o f  t h e  v a l i d i t y  o f  r enewa l  s u s p e n s i o n s  i s  

i s  now pending  b e f o r e  t h e  Supreme Court  s i n c e  i t  
16 /

g r a n t e d  c e r t i o r a r i  i n  t h e  S loan  case: Under t h e s e  

c i r c u m s t a n c e s ,  I a g r e e  w i t h  c o u n s e l l s  s t a t e m e n t  t h a t  "any 

a t t e m p t  t o  d i s c i p l i n e  McGinnis f o r  such  a c t i v i t i e s  i s  c l e a r l y  

i n a p p r o p r i a t e  . . . ." (McGinriis B r i e f ,  p .  1 1 )  -- a t  l e a s t  

a t  t h i s  t i m e .  

--16/  38 CcH S . B .  Bull. p. B90 (kt. 17, 1977). 
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I b e l i e v e  t h a t  McGinnisl conduct  would j u s t i f y  a t h r e e -

day s u s p e n s i o n ,  b u t  t h a t  it shou ld  on ly  be imposed i f  and 

when t h e  Supreme Court i n  t h e  S loan  c a s e  v a l i d a t e s  " r o l l - o v e r "  
-1 7 /  

s u s p e n s i o n s .  Accordingly ,  my o r d e r  w i l l  s o  p r o v i d e .  

O f  c o u r s e ,  i f  no such a c t i o n  o c c u r s  i n  t h e  d i s p o s i t i o n  of t h e  

Sloan c a s e  by t h e  Supreme Cour t ,  t h e  c h a r g e s  w i t h  r e s p e c t  t o  

McGinnis shou ld  be d i s m i s s e d .  

F a i l u r e  t o  S u p e r v i s e  

The Order c h a r g e s  Hinkle  w i t h  f a i l u r e  r e a s o n a b l y  

t o  s u p e r v i s e  i n  c o n n e c t i o n  w i t h  t h e  P a c i f i c  Power prospec-  

t u s  v i o l a t i o n .  It i s  n o t  d i s p u t e d  t h a t  Hinkle  a s  

Chairman o f  t h e  Board of  D i r e c t o r s  had s u p e r v i s o r y  r e s p o n s i -  

b i l i t i e s ,  and t h a t  t h e  Hogg seminars  were a f r e q u e n t  

e v e n t .  It i s  c l e a r  t h a t  s u p e r v i s i o n  was l a x .  

Accordingly ,  I conclude  t h a t  Hinkle f a i l e d  r e a -

sonab ly  t o  s u p e r v i s e  i n  c o n n e c t i o n  w i t h  t h e  P a c i f i c  Power 

m a t t e r  . 

Preponderance o f  t h e  ev idence  was t h e  s t a n d a r d  of  p roof  

a p p l i e d  t o  c h a r g e s  o t h e r  t h a n  t h o s e  i n v o l v i n g  f r a u d .  Appli-

c a t i o n  of  t h e  c l e a r  and conv inc ing  s t a n d a r d ,  however, would 

n o t  have changed t h e  r e s u l t .  

17/ This charge also direct ly involves registrant and W e a r  and indirectly -
involves registrant ,  HMde, and LaMear through an alleged fa i lure  
of supervision. To be consistent, sanctions imposed upon persons other 
than McGinnis insofar a s  they arebased upon t h i s  conduct should like- 
wise be contingent upon the Supreme Court's decision in the Sloan case. 
However, insofar as  these other persons are concerned, this 
ac t iv i ty  i s  merely cumulative and would have no effect  upon the sanctions. 
Tnerefore, no such provision has been mde. 



P u b l i c  I n t e r e s t  

The D i v i s i o n  h a s  p roposed  t h e  f o l l o w i n g  s a n c t i o n s :  t h a t  

r e g i s t r a n t  be suspended  frorr~ e n g ~ g i n g  i n  under-  

w r i t i n g s  f o r  30 d a y s ;  t h a t  H i n k l e ,  LaMear and Wied be b a r r e d  

from a s s o c i a t i o n  w i t h  a b r o k e r - d e a l e r  f o r  1 2  months and 

t h e r e a f t e r  p e r m i t t e d  t o  a p p l y  t o  t h e  Commission f o r  a s s p c i a t i o n  

i n  a non- supe rv i so ry  c a p a c i t y ,  t h a t  R e i t e r  be suspended  f o r  

6 months,  M o l i n a r i  f o r  3 months ,  and Hogg and McGinnis f o r  

1 0  d a y s  e a c h .  

Respondents  a r g u e  t h a t  t h e  p roposed  s a n c t i o n s  

a r e  f a r  too h a r s h .  Counse l  f o r  Wied o b j e c t s  t h a t  

Wied 's  s a n c t i o n  i s  d i s p r o p o r t i o n a t e  because  h e  h a s  n o t  been 

i n v o l v e d  i n  and h a s  no  e x p e r i e n c e  i n  t h e  s e c u r i t i e s  i n d u s t r y  

and h e  was n o t  cha rged  w i t h  many o f  t h e  v i o l a t i o n s  which 

t h e  o t h e r  r e s p o n d e n t s  a r e  a l l e g e d  t o  have  commit ted.  

Counsel  f o r  t h e  Hink le  r e s p o n d e n t s  a r g u e  t h a t  t h i s  i s  

a f i r s t  o f f e n s e ,  t h a t  t h e  t r a n s a c t i o n s  i n v o l v e d  h e r e  were v e r y  

c o m p l i c a t e d  and n e v e r  a d e q u a t e l y  u n d e r s t o o d  by them, t h a t  no 

t h i r d  p e r s o n s  were i n j u r e d ,  and t h a t  r e g i s t r a n t  h a s  o p e r a t e d  

a s  a r e s p o n s i b l e  l o c a l  b r o k e r a g e  house  f o r  20 y e a r s  and e a c h  

of  t h e  r e s p o n d e n t s  depends f o r  h i s  l i v e l i h o o d  upon working  i n  

t h i s  b u s i n e s s .  

P r i o r  d i s c i p l i n a r y  a c t i o n  a g a i n s t  r e s p o n d e n t s  may, a s  

t h e  S t a f f  con tend$ ,  be c o n s i d e r e d  i n  impos ing  s a n c t i o n s .  



R.  H. Johnson & Co. v.  S.E.C., 198 690, 697 (2d C i r .  

1952) ;  T r a n s m i t t a l  S e c u r i t i e s  Corp. ,  4 4  S.E.C. 805, 808 

(1972) .  I n  two f a i r l y  r e c e n t  i n s t a n c e s  Hinkle  r e s p o n d e n t s  
@/ 

have been s a n c t i o n e d  by t h e  NASD. I n  May 1974, r e g i s -  

t r a n t  was censured  and f i n e d  $500 f o r  r e c o r d k e e p i n g  and 

r u l e  v i o l a t i o n s .  I n  J a n u a r y  1976,  r e g i s t r a n t ,  LaMear 

and R e i t e r  were c e n s u r e d  and f i n e d  $2,000 j o i n t l y  and 

s e v e r a l l y  i n  c o n n e c t i o n  w i t h  c h a r g e s  o f  r e c o r d k e e p i n g  v io-  

l a t i o n s  and f a i l u r e  t o  make t i m e l y  r e p o r t s .  While t h e s e  

a r e  s e r i o u s  m a t t e r s ,  t h e y  do n o t  i n v o l v e  f r a u d u l e n t  

conduct .  

A s  recommended by t h e  D i v i s i o n  and i n  view o f  r e g i s t r a n t ' s  

p u b l i c  s h a r e h o l d e r s ,  a s u s p e n s i o n  of  r e g i s t r a n t ' s  under-

w r i t i n g  a c t i v i t i e s  b u s i n e s s  f o r  a p e r i o d  of  30 days  appears  
s/


a p p r o p r i a t e  and w i l l  be o r d e r e d .  

The Commission h a s  s t a t e d  t h a t  i n  imposing s a n c t i o n s  when 

f r a u d  v i o l a t i o n s  a r e  i n v o l v e d  we a r e  r e q u i r e d  " t o  be mindful  

of t h e  f a c t  t h a t  t h e  s e c u r i t i e s  b u s i n e s s  i s  one i n  which 

o p p o r t u n i t i e s  f o r  d i s h o n e s t y  r e c u r  c o n s t a n t l y .  . . .1~ 

18/ In addition, in 1960 registrant  's predecessor company was censured and -
fined $1,200 by the NASD i n  c m e c t i o n  with a  number of matters. 

-19,' Such ac t iv i t i e s  constitute about 15 percent of i t s  business. 



Richard  C .  S p a n g l e r ,  I n c . ,  S e c u r i t i e s  Exchange Act R e l e a s e  
20/ 

12104 (February  12 ,  1 9 7 6 ) , 8  SEC Docket 1257,12166. I n s o f a r  as 

Wied i s  concerned,  i t  f s  n o t  a  m i t i g a t i n g  f a c t o r  t h a t  he 

has  had no e x p e r i e n c e  i n  t h e  s e c u r i t i e s  b u s i n e s s .  It was 
r 

h a r d l y  n e c e s s a r y  f o r  one t o  be we l l -ve r sed  i n  t h e  s e c u r i t i e s  , 

l aws t o  know t h a t  t h e  k i n d  of  conduct  i n v o l v e d  h e r e  was 1 

improper .  I n  f a c t ,  a s  Judge S k o p i l  h e l d ,  h i s  a c t i v i t y  a l s o  

v i o l a t e d  c r i m i n a l s t a t u t e s  a p p l i c a b l e  t o  t h e  s a v i n g s  and 

l o a n  a s s o c i a t i o n  b u s i n e s s  i n  which he was engaged.  I n  view 

of  h i s  c o n v i c t i o n  and t h e  f a c t  t h a t  Wied c l e a r l y  was t h e  

a r c h i t e c t  and p e r p e t r a t o r  o f  an i l l e g a l  scheme, I b e l i e v e  

t h a t  a two-year b a r  w i t h  a r i g h t  t o  become a s s o c i a t e d  t h e r e -  
I 

a f t e r  o n l y  i n  a s u p e r v i s e d  c a p a c i t y  w i l l  b e s t  s e r v e  t h e  

r e g u l a t o r y  purpose .  

Hink le ,  LaMear, R e i t e r ,  and M o l i n a r i  have n o t  been found 

t o  have w i l f u l l y  v i o l a t e d  t h e  a n t i f r a u d  p r o v i s i o n s .  A l l  

o t h e r  v i o l a t i o n s  under  r ev iew,  excep t  t h e  m a t t e r  o f  t h e  

improper prospectuses, i n v o l v e  t h e  two U.  S. Government s e c u r i -

t i e s  t r a n s a c t i o n s .  Counsel s t r e s s e s  t h e  compl ica ted  n a t u r e  , 

o f  t h e s e  t r a n s a c t i o n s  a s  an  excuse f o r  f a i l u r e  t o  obse rve  

r e g u l a t o r y  r e q u i r e m e n t s ,  b u t  i t  i s  c l e a r  t h a t  Hink le ,  LaMear 
> 

and R e i t e r  unders tood t h e s e  t r a n s a c t i o n s  t o  be p u r c h a s e s  by 

r e g i s t r a n t  w i t h  borrowed funds .  Had t h e y  been g e n u i n e l y  

20 /  Remanded on other other grounds, Nassar and Company, Inc., CCH-
Current Vol. 7196,185 (Oct. 3, 1977 D.C. Cir.)  



p e r p l e x e d  as t o  t h e i r  e f f e c t ,  i t  would have been l o g i c a l  

f o r  them t o  c o n s u l t  f i r m  c o u n s e l  o r  t h e i r  a c c o u n t a n t .  They 

have n o t  shown any such  i n q u i r y .  

The c o n c l u s i o n  i s  unavo idab le  t h a t  t h e  p r o s p e c t  o f  e a s y  

p r o f i t  b l i n d e d  them t o  r e g u l a t o r y  r e q u i r e m e n t s  which would 

have p r e s e n t e d  o b s t a c l e s .  N e v e r t h e l e s s ,  t h e  government 

s e c u r i t i e s  t r a n s a c t i o n s ,  which a r e  t h e  most s e r i o u s  

violations established, were more i n  t h e  n a t u r e  o f  "momentary 
-21/

l a p s e [ s ]  from g r a c e "  t h a n  c o n t i n u i n g  and p e r v a s i v e  i l l e g a l  

a c t i v i t y .  H ink le  w i t h  LaMear's a s s i s t a n c e  h a s  b u i l t  r e g i s -  

t r a n t  o v e r  a p e r i o d  of many y e a r s  i n t o  a r e a s o n a b l y  s u c c e s s f u ~  

b u s i n e s s  employing around 38 persons. Under a l l  t h e  c i r c u m s t a n c e s ,  

I b e l i e v e  t h a t  t o  f o r e c l o s e  them from e n t r e p r e n e u r a l  a c t i v i t y  

a f t e r  a 12-month b a r  h a s  e x p i r e d  would be  unduly  h a r s h  and 

not  n e c e s s a r y  t o  a c h i e v e  t h e  r e g u l a t o r y  p u r p o s e .  I have con-

c l u d e d  t h a t  12-month s u s p e n s i o n s  f o r  Hinkle  and LaMear would 

be  a p p r o p r i a t e .  I do n o t  b e l i e v e  i t  n e c e s s a r y  t o  r e q u i r e  

Hinkle  and LaMear t o  d i s p o s e  o f  t h e i r  s t o c k  i n t e r e s t s  i n  

r e g i s t r a n t  d u r i n g  t h e  12-month p e r i o d  and w i l l  s o  p r o v i d e  i n  
3 3 / 
-L C /  

my o r d e r .  

R e i t e r  was a c t i v e l y  i n v o l v e d  i n  t h e  bookkeeping,  n e t  

c a p i t a l  and fa l se  r e p o r t i n g  v i o l a t i o n s  a l t h o u g h ,  as t h e  

-21/ Richard C. Spangler, Inc ., 8 SEC Docket 1257, 1267 (1976). 

-22/ See Glenn Woo, SEA Release No. 13982 (September 22, 1977), 13 SEC 
Docket 147, 150. 
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D i v i s i o n  p o i n t s  o u t ,  h i s  conduct  i s  tempered by t h e  f a c t  

t h a t  he a c t e d  f o r  t h e  most p a r t  a t  t h e  d i r e c t i o n  o f  o t h e r s ,  

It i s  de te rmined  t h a t  a 3-month s u s p e n s i o n  i s  a p p r o p r i a t e .  

R e i t e r  w i l l  l i k e w i s e  no t  be r e q u i r e d  t o  d i s p o s e  of h i s  

s h a r e s  i n  r e g i s t r a n t .  

The f r a u d  c h a r g e s  a g a i n s t  M o l i n a r i  have been d i s m i s s e d .  

The o n l y  o t h e r  v i o l a t i o n  i n v o l v e s  t h e  unlawful  p r o s p e c t u s  

i n  t h e  R .  L. Burns o f f e r i n g .  Under a l l  t h e  c i r -  

cumstances ,  II b e l i e v e  5-day s u s p e n s i o n s f o r  b o t h  M o l i n a r i  

and Hogg a r e  a p p r o p r i a t e .  

The 3-day d e f e r r e d  s u s p e n s i o n  f o r  McGinnis h a s  

a l r e a d y  been d i s c u s s e d .  

Accordingly ,  JT I S  ORDERED as f o l l o w s :  

(1) R e g i s t r a n t  i s  suspended from u n d e r w r i t i n g  a c t i v i t i e s  

f o r  a p e r i o d  of t h i r t y  d a y s ;  

( 2 )  Wied i s  b a r r e d  from a s s o c i a t i o n  w i t h  any b r o k e r  o r  

d e a l e r ,  e x c e p t  t h a t  a f t e r  two y e a r s  from t h e  e f f e c t i v e  d a t e  

of  t h i s  o r d e r  he may become a s s o c i a t e d  w i t h  a b r o k e r - d e a l e r  

i n  a non-superv i so ry ,  n o n - p r o p r i e t a r y  c a p a c i t y  upon a s a t i s -

f a c t c r y  showing t o  t h e  Commission t h a t  he w i l l  be  a d e q u a t e l y  

s u p e r v i s e d ;  

( 3 )  Hink le  apd LaMear a r e  e a c h  suspended from a s s o c i a t i o n  

w i t h  any b r o k e r  o r  d e a l e r  f o r  t w e l v e  months; 

( 4 )  R e i t e r  i s  suspended from a s s o c i a t i o n  w i t h  any b r o k e r  

o r  d e a l e r  f o r  t h r e e  months; 
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[Dur ing  t h e  a p p l i c a b l e  p e r i o d s  H i n k l e ,  LaMear and R e i t e r  may 

r e t a i n  t h e i r  s t o c k  i n  r e g i s t r a n t  and c o l l e c t  any d i v i d e n d s  

t h e r e f r o m  b u t  may h o t  c o l l e c t  any s a l a r y  o r  bonus from r e g i s -  

t r a n t  n o r  p a r t i c i p a t e  i n  any way ( m a n a g e r i a l  o r  non-manager ia l )  

i n  t h e  a c t i v i t i e s  o f  r e g i s t r a n t .  ] 

( 5 )  M o l i n a r i  and  Hogg a r e  e a c h  suspended from a s s o c i a t i o n  

w i t h  any b r o k e r  o r  d e a l e r  f o r  f i v e  d a y s ;  

( 6 )  McGinnis i s  suspended from a s s o c i a t i o n  w i t h  any 

b r o k e r  o r  d e a l e r  f o r  t h r e e  d a y s ,  p r o v i d e d  t h a t  such  s u s p e n s i o n  

s h a l l  n o t  t a k e  e f f e c t  u n l e s s  and u n t i l  t h e  Un i t ed  S t a t e s  

Supreme Cour t  h a s  v a l i d a t e d  " r o l l - o v e r "  s u s p e n s i o n s  i n  S l o a n  v ,  

S.E.C. (Supreme Court  76-1607) c u r r e n t l y  pend ing  b e f o r e  i t .  


I n  t h e  e v e n t  t h e  Supreme Court d o e s  n o t  t a k e  such  a c t i o n ,  t h e  


c h a r g e s  a g a i n s t  McGinnis a r e  d i s m i s s e d  and t h i s  o r d e r  suspend ing  


him r e s c i n d e d .  


These o r d e r s  s h a l l  become e f f e c t i v e  i n  accordance  w i t h  and 

s u b j e c t  t o  Rule  1 7 ( f )  o f  t h e  Commission's R u l e s  o f  P r a c t i c e .  

P u r s u a n t  t o  Rule  1 7 ( f ) ,  t h i s  i n i t i a l  d e c i s l o n  s h a l l  become 

t h e  f i n a l  d e c i s i o n  of t h e  Commission as t o  e a c h  p a r t y  who h a s  

n o t ,  w i t h i n  f i f t e e n  days  a f t e r  s e r v i c e  o f  t h i s  i n i t i a l  d e c i s i o n  

upon him, f i l e d  a p e t i t i o n  f o r  r ev iew o f  t h i s  i n i t i a l  d e c i s i o n  

p u r s u a n t  t o  Rule  1 7 ( b ) ,  u n l e s s  t h e  Commission, p u r s u a n t  t o  Rule  

l 7 ( c ) ,  d e t e r m i n e s  on i t s  own i n i t i a t i v e  t o  r e v i e w  t h i s  i n i t i a l  

d e c i s i o n  as t o  him. If a p a r t y  t i m e l y  f i l e s  a p e t i t i o n  f o r  



r ev iew,  o r  t h e  Commission t a k e s  a c t i o n  t o  r ev iew as t o  a 

p a r t y ,  t h e  i n i t i a l  d e c i s i o n  s h a l l  n o t  become f i n a l  w i t h  
2 4 /-

r e s p e c t  t o  t h a t  p a r t y .  

- / 

Edward B. Wagner I 
A d m i n i s t r a t i v e  Law Judge  

Washington, D . C .  
December 1 2 ,  1977 

2 4 /  A l l  proposed findings and conclusions submitted by the par t ies  have-
been considered, as have t h e i r  contentions. To the extent such 
proposals and contentions are consistent with t h i s  initial decision, 
they are accepted. 




