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UNITED STATES DISTRICT COURT 

SOUTllERN DISTRICT OF NEW YORK 


SECURITIES AND EXCHANGE COMMISSION, 

PlaintifJ, 

-against-

MARK ANTHONY LONGORIA, 

DANIEL L. DEVORE, ECFCASE 

JAMES FLEISHMAN, 

BOB NGUYEN, ll-CV-0753 (JSR) 

WINIFRED JIAU, 

WALTERSmMOON, 

SAMIR BARAI, 

JASON PFLAUM, 

BARA! CAPITAL MANAGEMENT, 

NOAH FREEMAN, 

and 

DONALD LONGUEUD..., 

Defendants. 

FINAL JUDGMENT AS TO DEFENDANT JAMES FLEISHMAN 

The Securities and Exchange Commission having filed an Amended Complaint 

("Complaint") and Defendant James Fleishman ("Defendant") having entered a general 

appearance; consented to the Court's jurisdiction over Defendant and the subject matter of this 

action; consented to entry ofthis Final Judgment; waived findings of fact and conclusions of law; 

and waived any right to appeal from this Final Judgment: 

1. 

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that Defendant and 

Defendant's agents, servants, employees, attorneys, and all persons in active concert or 

Case 1:11-cv-00753-JSR   Document 77    Filed 05/07/12   Page 1 of 10



flI0011/001305/04/2012 18:18 FAX 2123361323 liS Securities and Exchan 

participation with them who receive actual notice of this Final Judgment by personal service or 

otherwise are pennanently restrained and enjoined from violating, directly or indirectly. Section 

IO(b) of the Securities Exchange Act of 1934 (the "Exchange Act") [15 U.S.C. § 78j(b)] and 

Rule 10b-5 promulgated thereunder [17 C.F.R- § 240.10b-5], by using any means or 

instrumentality of interstate commerce, or ofthe mails, or of any facility ofany national 

securities exchange, in connection with the purchase or sale of any security: 

(a) 	 to employ any device, scheme, or artifice to defraud; 

(b) 	 to make any untrue statement of a material fact or to omit to state a material fact 

necessary in order to make the statements made, in the light of the circumstances 

under which they were made, not misleading; or 

(c) 	 to engage in any act, practice, or course ofbusiness which operates or would 

operate as a fraud or deceit upon any person. 

II. 

IT IS FtJRTHER ORDERED, ADruDGED, AND DECREED that Defendant is liable 

for disgorgement of$49,150. but that the disgorgement is deemed satisfied by the order of 

forfeiture of $49,150 entered against Defendant in the criminal case before the United States 

District Court of the Southern District ofNew York titled United States v. Fleishman, l1-CR­

00032(JSR) (the "Parallel Criminal Action"). 

m. 

IT IS HEREBY FURTHER ORDERED, ADJUDGED, AND DECREED that no civil 

penalty is being imposed in light of the Judgment entered against Defendant on December 23, 

2011, in the Parallel Criminal Action, pursuant to which Defendant was sentenced to a term of 
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imprisonment of thirty (30) months, and based on Defendant's sworn representa,tions in his 

Statement of Financial Condition dated January 16, 2012, an~ other documents and infonnation 

submitted to the Commission relating to Defendant's financial condition. Ifat any time 

following the entry of this Final Judgment, the Commission obtains information indicating that 

Defendant's representations to the Commission concerning his assets, income, liabilities, or net 

worth were fraudulent, misleading, inaccurate, or incomplete in any material respect as ofthe 

time such representations were made, the Commission may, at its sale discretion and without 

prior notice to Defendant, petition the Court for an order requiring Defendant to pay the 

maximum civil penalty allowable under the law. In connection with any such petition, the only 

issue shall be whether the financial information provided by Defendant was fraudulent, 

misleading, inaccurate, or incomplete in any material respect as of the time such representations 

were made. In its petition, the Commission may move this Court to consider all available 

remedies, including, but not limited to, ordering Defendant to pay funds or assets, directing the 

forfeiture ofany assets, or sanctions for contempt of this Final Judgment. The Commission may 

also request additional discovery. Defendant may not, by way of defense to such petition: (1) 

challenge the validity of the Consent or this Final Judgment; (2) contest the allegations in the 

Complaint filed by the Commission; (3) assert that payment a civil penalty should not be 

ordered; (4) contest the imposition of the maximum civil penalty allowable under the law; or (5) 

assert any defense to liability or remedy, including, but not limited to, any statute of limitations 

defense. 
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IV. 

IT IS FURTHER ORDERED) ADJUDGED, AND DECREED that the Consent is 

incorp~rated herein with the same force and effect as if fully set forth here~ and that Defendant 

shall comply with all of the undertakings and agreements set forth therein. 

v. 

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that this Court shall retain 

jurisdiction of this matter for the purposes ofenforcing the terms of this Final Judgment. 

VI. 

There being no just reason for delay, pursuant to Rule 54(b) of the Federal Rules of Civil 

Procedure, the Clerk is ordered to enter this Final Judgment forthwith and without further notice. 

Dated: ~ldJL
I I 

~~UNITE TATESDISRiCT JUDGE 
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~ 

}~'t- UNITED STATES DISTRIC£ COURT 
SOUTHERN DlSTRICf OF NEW YORK 

· · SECURITIES.AND EXCHANGE COMMISSION, ·· ·· Plaiatill', ·• 
-agaiDst-	 : 

MARK ANTHONY LONGORIA, 	 ·· 
DANIEL L DEVORE, 	 ECFCASE .. 

., ...JAMES FLEISIIMAN, 

BOB NGUYEN, : l1-Cv"()753 (JSR) '., ­

0WINIFRED JlAU, · WALTERSBIMOON, 

SAMIR BARAI, · 
· 
JASON PFLAUM, 

BARAI CAPITAL MANAGEMENT, · 
· NOAH FREJ:MAN, 	 · · ad · · DONALD LONGUEUIL, . 

· · 
Defeadaats. ·· 

CONSENT OF DEFENDANT JAMES FLEISHMAN 
. 	 . 

I. Defendant James Fleishman ("Defendant'') acknowledges having .been served 

with the a:arimded OOmplaint ("Complaintj in this action. enters a general appearance, and 

admits the·Courttsj~ction over Defendant arid over.1he subject uaatte~ofthis action. 

2. Defendant hereby consenu to the entry ofthe final Judgment in the form attadled 

hereto (~ "Final Judgment") and incorporated by reterence herein, which, among other things: 

(a) 	 ~ently restrainS and enjoins Def~ from violation ofSection 

lO(b) ofthe Securities Exchange Actof 1934 (the. "Exchange Ace-) [15 

U.s.C. § 78j(b)J, and Rule lObeS promulgated thereunder [17 C.F.R. 

§ 240.1C)b..S]; and 
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(b) . order.fDefendant to pay di.sgorgement Of.$49" t50. but provides that the 

.. 	 disge~ is deemed_died by the order;t)ffo~()f$49"lSO" 

entered against Defendant in the criminal case befoIe the Up.i1ed states 

District Court of the Southern District ofNew Yark titled United states v. 

Fleishman l1-CR..()()()32 (JSR) (the "Parallel Criminal Action").. 

3. Defendant ~owledges that the Court is not imposing a civil penalty based OD 

Defeocfanes ~ representaUQQs in ~8Statement'ofFinaoc~ Condition dated 

January l~ 2.012 and O1her documents· and infonnation submitted to the Commission. 

Defendant furtber consents that .ifat any time ronowing the entry ofthe Final Judgment the 

Commission obtains information indicating that Defendant's representations:~ the Commission· 

cooceming Defeodant's a$SdS,income, liabilities,.or net worth were fraudulent.. misleading. 

~ or incomplete-.in any inaterialrespect as oftile time sw;h representations.were ~ 

the Commission may, at its.sOle discretion and without prior notice to Defendant. petition the • 

Court for an order requiring Defendant to pay the unpaid portion ofthe disgorgement,. pre­

. judgment and post-judgment interest thereon, and the ~ civil penalty allowable under 

the law. In coonection with any such petition. the only issue shall be wbetherthe financial 

. . 	information-provided.by.Defendant was fraudulent,. ttrlsleading. inac:curate, or inoomplete in any 

material respect as ofthe time such ~ons were made. In any such petition, the 

~~ymove the QJurUo consider al,l avajIabkt remedies, inc!uding but not limited ~ 

ordering J)efeodant to pay.1tmds or assets. directing the forfeiture of.my ~ or sanctions for 

. 	c:ont;empt ofthc .Court's Final Judgment The Commission may ~ request additional 

~•.~'nR:.~~~_QY.Wayo(~~p>~:peti.tion! (·l).cball~ the ~alidity of . 

tbis·Coslsent or1be Fma1IJKlgw.cq!; (2) ~.,.lI~~.in the~bUnt; (3) assert that . . 	 . , 
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payment ofdisgorgement;pre-judgment or post-judgment interest; or:a :civil penalty should not 

be ordered; (4) contest the:aniOunt ofdisgorgement or pre-judgment.or post-judgment.interest; 
. . 

(5) contest the imposition ofthe maximum civil penalty allowable mider the Jaw; or (6) assert 

any defense to liability or remedy. including but not limited to any statute oflimitations defense. 

4. ,Defendant waives th~ entry offindiDgs offact and conclusions of law pursuant to 

Rule 52 oftile Federal Rules ofCivil Procedure. 

S. Defendantwaives the, ~ ifany.lO ajury trial and 'to.appeaL~ the entry of 

the Final Judgment. 
. 

6.Defcudant enters into this Consent vohmtarily and represents that no threats. 

offers, promises, or inducemeuts o~any kind have heeD made by the Commission or any 

manbers 'officer, emplo)'CC» agent. or represelitativeofthe Commission to induce ~endant to 

enter into this Consent. : 

. 1. Defendant agrees that this Consent shall be incorporated into the FiDalludgment 

with the same force and effect as iffully set forth therein. 

8. Defendant will not oppose the enforcement of the Final Judgnlent on the gro~ 

ifany exists, that it fails to comply with RDle 65(d) of the FederaJ Rules ofCivil Procedui:e. and 

berebywaives any objection based thereon. 

9. Defendant waives service ofthe Final Judgment and agrees that entry ofthe Final 

Judgment by the Court and filing with the Cleric ofthe Court will constitute notice to Defendant 

ofits terms and conditions. Defendant further agrees to·provide counsel for the Commission, 

wi~ thirty days after the Final Judgment is filed with 1he Cleric: ofthe Court, with an ~ 

or declaration stating that Defendant has ~~ .00 ~ a cop.y Qftbe Final Judgment. • 

' . 
". 
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It). . Consistentwitfr 17 C.F.R. 202..5(11 this Consent RlSolv~oBlythe claims asserted 

against Defendant in this ~vi1.~ing' Defendant acknowledges tJ:~9.h;lO promise or 

representation bas been made by the Commi~n'oranymember, officer, employee, ag~ or 
.. 

representative of the Commission with regard to any ctiminalliability that may have arisen or 

. may arise from the facts underlying this action or immunity from any such eriminalliability. 

Defendant waives any claim ofDouble Jeopardy based upon the settlement ofthis proceeding. 

inciuding the imposition ~f.anY remedy or -mvil.pe1l8hy herein.. Defe¢ant.1imher acknowl~ . " . ~ ~ 

that the Court's entry ofa permanent injunCtion may have collateral consequences under federal 

or state ~ and the. rules and regulations ofself-regulatory organizations, licensing bOards, and 

other regulatory organizations. Such coUateraiconsequences include. but ~ not limited to, a 

statutory disqualification with respect to membership .or participation in;. or association with a 

~ot a self-regulatoryi.oi'ganization... This statutory disqualification bas conseqgences that ­

are sepm:ate from any sanction iniposed in an admiDistrativeproceeding. In addition, in any 

disciplinary proceeding before the Commission based on the entry ofthe injunction in this 

. a.cti0l1, Defendant understands that he Shall notbe permitted to contest the factual allegatio~ of 

the complaint in this action. 

U. DefendantlD1~ds and agrees to comply with the.co~jssion's policy ':11ot • 

to pennit a defendant or respondent to consent to ajudgment or order that imposes a sanction 

wbi1e denying the allegations in the complaint or order for proceedings.II 17-,?.F.a:§ 202.5:.· In' ­

complianCe -with this policy, Def'end8nt agreeS:" (i) not to take any action 'or to make or pemllt to'· 

be made any public statement denying. direCtly or indirectly" any-llllegation in the cOmplaint or ' 

-creatirig the- imin'essioo that'thO eomplaint-is witboiG filcWal- basis\ and (ii) that upOn th6'filingot~ 

this COnseo~ Defend8Ut11eteoy WithClriws aIiy ~ flted in thj,·adioo. tbliie eXtenftbitthqr~;k 

4­
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~y any allegation in the complaint. IfDefendant breaches this agreement, the Commission 

may petition the Court to vacate the Final Judgment and restore this. actiou to:its,-active. docket. 

Nothing in this paragraph affects Defendant's: (i) testimonial obligations; or Cn) right to take 

legal or factual positiOns in litigation or other legal proceedings in which the Commission is not 

a party. 

12. Defendant hereby waiveJ any rights UDder the Equal Aa:ess to Justice Act, the 

small"BUsiness Regu.Ia:tety Bnf'orcemeut Fairness Act of1996, or any o~ provision ofla~ to 

seek: f.iom the United States, or any agency, or any o~cial ofthe United States acting in his or 

her official capacity, directly or inditect1y, rcim~t ofattorney's,feC#"Or: ~fees, i 
. _ .•c, ': '.. ~ :_~ . _ 

. _. . ". " . ... ~. ..1,.: 
expenses. or costs expended by Defendant to defend ~ this action:- Foitl1eSe purpoaes, 

_Defendant:agreeS that Defendant is not the prevailing party in this"~ornince the parties have 

reached a gOod faith settlement. 

13. Defendant agrees that the Commission may present th!: Final Judgment to the 


Court for signature and entIy without further notice. 


s 
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'. : 

14. Defendant agrees dull this Court shall retainjurisdiction over this matter for the 

purpose ofenforcing the terms ofthe Final JudgmenL 

Dated: If/51r2­ Jfl&--. 

Commission pires: 

, . 

~'" ' .. 

Ethan A. gh, Esq. 

, . 

Coleman & Balogh u.p 
744 Montgomery Street, 5th Floor 
San Francisco. CA 9411 1 ' 
(415) 391...()4.40 
AUomey for James Fleishman 

" 

., 
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