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UNITED STATES DISTRICT COURT e
SOUTHERN DISTRICT OF NEW YORK g

SECURITIES AND EXCHANGE COMMISSION, = | .
Plaintiff, i 9’"/7//

-against-

s we

MARK ANTHONY LONGORIA,
DANIEL L. DEVORE,
JAMES FLEISHMAN, :
BOB NGUYEN, : 11-CV-0753 (JSR)
WINIFRED JIAU, :
WALTER SHIMOON, :
SAMIR BARAI, :
JASON PFLAUM, :
BARAI CAPITAL MANAGEMENT,
NOAH FREEMAN,
and ’ :
DONALD LONGUEUILL, '

ECF CASE

Defendants.

FINAL JUDGMENT AS TO DEFENDANT JAMES FLEISHMAN

The Securities and Exchange Commuission having filed an Amcndeci Complaint
(“Complaint”) and Defendant James Fleishman (“Dcfendant”) having entered a general
appearance; consented to the Court’s jurisdiction over Defendanﬁ and the subject matter of this
action; consented to entry of this Final Judgment; waived findings of fact and conclusions of law;
and waived any right to appeal from this Final Judgment:

L
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that Defendant and

Defendant's agents, servants, employees, attorneys, and all persons in active concert or
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participation with them who receive actual notice of this Final Judgment by personal service or
otherwise are pérmanenﬂy restrained and enjoined from violating, directly or indirectly, Section

" 10(b) of the Securities Exchange Act of 1934 (the "Exchange Act") [15 U.S.C. § 78j(b)] and
Rule 10b-5 promulgaxed thereunder [17 C.F.R. § 240.10b-5], by using any means or
instrumentality of interstate commerce, or of the mails, or of any facility of any national
secuﬁﬁes exchange, in connection with the purchase or sale of any security:

(a) toemployany devicg, scheme, or artifice to defraud,;

(b)  to make any untrue statement of a material fact or to omit to state a material fact
necessary in order to make the staiements made, in the light of the circumstances
under whiéh they were made, not misleading; or

(c)  to engage in any act, practice, or course of business which operates or would
operate as a fraud or deceit upon any person.

I
IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that Defendant is liable
for disgorgement of $49,150, but that the disgorgement is deerned satisfied by the order of
forfeiture of $49,150 entered against Defendant in the criminal case before the United States

District Court of the Southern District of New York titled United States v. Fleishman, 11-CR-

00032(JSR) (the “Parallel Criminal Action™).
.
IT IS HEREBY FURTHER ORDERED, ADJUDGED, AND DECREED that no civil
penalty is being imposed in light of the Judgment entered against Defendant on December 23,

2011, in the Parallel Criminal Action, pursuant to which Defendant was sentenced to a term of
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imprisonment of thirty (30) months, and based on Defendant’s sworn representations in his
Statement of Financial Condition dated January 16, 2012, and other documents and information
submitted to the Commission relating to Defcndént’s financial condition. If at any time
following the entry of this Final Judgment, the Commission obtains information indicating that
Defendant’s representat‘ions to the Commission concerning his assets, income, liabilities, or net
worth were fraudulent, r;ﬁsleading, inaccurate, or incomplete in any material respect as of the
time such representaﬁons were made, the Commi‘ssion‘ may, at its sole diséretion and without
prior notice to Defendant, petition the Court for an order requiring Defendant to pay the
maximum civil penalty allowable under thc; law. In connection with any such petition, the only
issue shall be whether the financial information provided by Defendant was fraudulent,
misleading, inaccurate, or incomplete in any material respect as of the time such representations
were made. In its petition, the Commission may move this Court to consider all available
remedies, including, but not limited to, ordering Defendant to pay funds or assets, directing the
forfeiture of é.ny aséets, or sanctions for contempt of this Final Judgment. Tﬁe Commission may
also request additional discovery. Defendant may not, by way of defense to such petition: (1)
challenge the validity of the Consent or this Final Judgment; (2) contest the allegations in the
'Comblaint filed by the Commission; (3) assert that payment a civil penalty should not be
ordered; (4) contest the imposition of the maximum civil penalty allowable under the law; or (5)
assert any defense to liability or remedy, including, but not Hmiied to, aﬁy statute of limitations

defense.
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IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the Consent is
incorporated herein W1t11 the same force and effect as if fully set forth herein, and that Defendant
shall comply with all of the undcrtakihgs and agreements set forth therein.

v ,

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that this Court shall retain

jurisdiction of this matter for the purposes of enforcing the terms of this Final Judgment.
VL
There being no just reason for delay, pursuant to Rule 54(b) of the Federal Rules of Civﬂ

Procedure, the Clerk is ordered to enter this Final Judgment forthwith and without further notice.

N |
L sy

UNITEILSTATES DISTRICT JUDGE
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SECURITIES AND EXCHANGE COMMISSION,

UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF NEW YORK

L 1

Plaintiff,
SR .

MARK ANTHONY LONGORIA,
DANIEL L. DEVORE, ‘ ECF CASE : _
JAMES FLEISHMAN, T . ' ' o
BOB NGUYEN, - 11-CV0753 (JSR)
WINIFRED JIAU,
WALTER SHIMOON,
SAMIR BARAI,
JASON PFLAUM,
BARAI CAPITAL MANAGEMENT,
NOAH FREEMAN,

and .
DONALD LONGUEUILL, .

.0 E% 80 s

% Py 4é® sm &

Defendants,

"8 RS $9 S 9 *w

CONSENT OF DEFENDANT JAMES FLEISHMAN
1. Defendant James Fleiskman ("Defendant") acknowledges having been served
with the ameénded complaint (“Complaint”) in this action, enters a general appearance, and
admits the Court’s jurisdiction over Defendant aud over the subject mattec-of this action.
2. Defendantherebymnmtsmﬂ:eémyofﬁxeﬁnalhdgmwtinﬁleformaﬁached
hereto (the "Final Judgment") and incorporated by reference herein, which, among other things:
' (@ pem';anemly restrains and enjoins Defendant from violation of Section
10(b) of the Securities Exchange Act of 1934 (the "Exchange Act") [15
U.S.C. § 78j(b)), and Rule 10b-5 promulgated thereunder [17 CF.R.
§ 240.100-5);and | |
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(b)  orders Defendant to pay Wmt of $49,150, but provides that the
disgorgement is deemed satisfied by the order of forfeiture 0£$49,150 -
enmred.againstDefm\dantinthecﬁnﬁnai case before the United States
District Court of the Southern Distriot of New York titled United States v.
Fleishman, 11-CR-00032 (JSR) (the “Parallel Criminal Action™). .

3. Defendant acknowledges that the Court is not imposing a civil penalty based on

Defendant’s swom representations in Defendant's Statement of Financial Condition dated

" January 16, 2012 and other documents and information submitted to the Commission.
Defendant firther consents that if at any time following the entry of the Final Judgment the
Commission obtains information indicating that Defendant’s representations to the Commission
conceming Defendant's assets, incomne, liabilites, or net worth were fraudulent, mislcading,
inaccurate, or incomplete-in any material respect as of the time such Wtaﬁons_wcre made,
the Commission may, at its sole discretion and without prior notice to Defendant, petition the - |
Court for an order requiring Defendant to pay the unpaid portion of the disgorgement, pre-

© - judgment and post-judgment inierest thereon, and the maximum civil penalty allowable under

the law. T connection with any such petition, the only issus shall be whether the financial

*.information provided by. Defendant was frandﬁlent, misleading, inaccurate, ar incomplete in any
matexialmpectasoftheﬁmesucbrepmenmﬁonswucmadc. In any such petition, the
Commission may move the Court to consider all available remedxw, including but not hrmted to
ordarngefmdanttopayﬁmﬂsorasse&,duecungﬁxefor&mm ofanyassets, or sanctions for

" contempt of the Court’s Final Judgment. The Commission may also request additional -
dxspoveqv Defendant may not, by, way ofde%nse to such'petition: (1) challenge the va.hdxty of .
this-Cansent or the Final Judgtneqi; @) Oontwtﬁis allegations in the complaint; (3) assert that
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payment of disgorgement, pre-judgment or post-judgment interest, or:a civil penalty should not
be ordered; (4) contest the:anvount of disgorgement or pre-judgment or post-judgment interest;
(5) contest the imposition of the maximum civil pénalty allowable under the 1‘aw; or (6) assert
any defense to liability or remedy, including but not limited to any smtme of limitations defense.

4. Defendant waives the entry of findings of fact and conclusions of law pursuant to
Rule 52 of the Federal Rules of Civil Procedure.

5. Defendant waives the right, if any, to & jury trial and to appeal. from the eatry of
the Final Judgment. | |

6.  Defendant enters into this Consent vohmtarily and represents that no threats,
offers, promises, or inducements of .any kind have been made by the Commission or any
member, officer, employee, agent, or representative of the Commission to induce Defendant to
enter into this Consent. "~ - . | s

. 7. Defendant agrees that this Consent shall be incorporated into the Final Judgment
with the same force and effict as if fully st forth therein. R

8.  Defendant will not oppose the enforcement of the Final Judgment on the ground,
if any exists, that it fails to comply with Rule 65(d) of the Fedoral Rulés of Civil Procedure, and
hereby waives any objection based thereon. '

9.  Defendant waives service of the Final Judgment and agrees that entry of the Final
Judgment by the Court and ﬁﬁng with the Clerk of the Court will constitute notice to Defendant
of its terms and conditions. Defendant further agrees to provide counsel for the Commission, |
within thirty days after the Final Judgment is filed with the Clerk of the Court, thh an affidavit
or declaration stating that Defendant has received and read a copy of the Final Judgment. -

. -
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10. . Consistentwith 17 C.FR. 202.5(f), this Consent resolves only the claims asserted
agamst Defendant in this civil pmewdmg. Defendant aclumwledges that no promise or
representation has been made by the Commission-or any member, officer, employee, agent, or
representative of the Commission with regard to any criminal liability that may have arisen ot

- may arise from the facts underlying this action or immunity from any such criminal liability.
Defmdant waives any claim of Double Jeopardy based upon the settlement of ﬁs proceediné,
including the impositich ofany mnedy ormvxl penalty herein. Defendant further acknowledges
that the Court's entry of a permanent mjunctxon may have collam-al consequences under federal
or state law and the rules and regulations of self-regulatory organizaﬁons, licensing boards, and
other regulatory organizations. Such collateral consequenm include, but are not limited to, a
statutory disqualification with respect to membership or participation in, or associition witha
member of, a self-regulatory-ofganization. This statutory disqualification has consequences that -
are separate from any sanction imposed in an administrative proceeding. In addition, inany -
disciplinary proceeding before the Commission based on the entry of the injunction in ﬁﬁs

- action, Defendamunderstands thatheshallnotbepermxmdtoconmmefacmala]legamns of
the complaint in tlns action.

11.  Defendant understands and agrees to comply with theConx;nissiox;'s policy nat .
to permit a defendant or respondent to consent to a judgment or order that imposes a sanction
while denying the allegatioiis in the complaint of ordér for proceedings.” 17CFR.§2025 In -
compliance with this policy, Defendant agrees: (i) not to takcanyaction’orto;nakeo;pézmitm"
be made any public statemnent denying, directly or indirectly, anykﬂégaﬁoﬁ in the complaint or -

 creating thé- impression tbatthc 't‘:omplaim:is withost factinal basis and (i) that upon the filing of -
this Consent; Defendant héfeby withdraws any papers filed in this-action to the extenfthaf they-
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deny any allegation in the complaint. If Defendant breaches this agreement, the Commission
may petition the Court to vacate the Final Judgment and restore this action toits-active docket.
 Nothing in this paragraph affects Defendant's: () testimonial obligations; or (i) right to take
legal or factual positions in litigation or other legal proceedings in which the Commission is not
a party. . |
12.  Defendant hereby waives any rights under the Equal m to Justice Act, the
Small Business Regulatory Enfomement Faimess Act of 1996, or any o&er provision of Iaw to
seek from the United States, or any agency, oranyofﬁcml ofthe UmtedStatwacﬁngmhxsor
her official capacity, directly or md:recﬂy, tcunbumment of anomey ] fees or ocher.‘i';:&;,
- expenses, or costs expended by Defendant to defend agmnstth;s action.” Forﬂmepmposa,
_ Defendant agrees that Defendant is not the prevailing party in this-action'since the parties have -
reached a good fatth scﬁlcmcnt.
_ 13. Defendant agrees that the ‘Commission may present the Finat Judgmemt to the

Court for signamre and entry without further notice.
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14.  Defendant agrecs that this Court shall retain jurisdiction over this matter for the
purpose of saforcing the terms of the Final Judgment. L

Dated: L/‘/g Az

On H[g 2012-%5}.12.&@4 a person known o me,
personally appeared before me and acknowledged executing the foregoing Consent.

Mo e ALl
STATE OF COLORADD otary Pubﬁﬁ
B e Betes ; . issi pires:

Commission

Approved <>/’~ ) - ' ~ . L
/K

Ethan A. Bddgh, Esq.

Coleman & Balogh LLP

744 Montgomery Street, 5™ Floor
San Francisco, CA 94111

(415) 391-0440

Attorney for James Fleishman
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United States District Court
Southern District of New York

Office of the Clerk
U.S. Courthouse
500 Pearl Street, New York, N.Y. j

Date:

In Re:

Case #:

Dear L itigant,

Enclosed is'a copy of the judgment entered in your case.

Your -attention is directed to Rule 4(a)(1) of the Fed
requires that if you wish to appeal the judgment in your case, you
of the date of entry of the judgment (60 days if the United States o
is a party).

f you wish to appeal the judgment but for any reason y
within the required time, you may make a motion for an extensi

10007-1213

Rules of Appellate Procedure, which
ust file a notice of appeal within 30 days
an officer or agency of the United States

are unable to file your notice of appeal
of time in accordance with the provisioxi

of Fed. R. App. P. 4(a)(5). That rule requires you to show “excusable neglect” or “good cause” for your

failure to file your notice of appeal within the time allowed. Any
other paities and then filed with the Pro Se Office no later
judgment (90 days if the United States or an officer or agency of

h motion must first be served upon the
60.days from the date of enfry of the
the United States is a party).

The enclosed Forms 1, 2 and 3 cover some common smﬁtlons, and you may choose: to use one of

them if appropriate to your circumstances.

The Filing fee for a notice of appeal is $5.00 and the appeliate docketing fee is $450.00 payable to

the “Clerk of the Court, USDC, SDNY” by certified check, mone
accepted.

Ruby J,

v order or cash. No personal checks are

APPEAL FORMS
U.8.D.C. SD.NY. CM/ECF Support Unit 1

Revised: May 4, 2010
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United States District Court
Southern District of New York

Office of the Clerk
U.S. Courthouse
500 Pear] Street, New York, N.Y.

X

|
I
» I
-V- |
I
I
|

X

Notice is hereby given that

10007-1213

NOTICE OF APPEAL

civ. C )

(party)

hereby appeals to the United States Court of Appeals for the Second Circuit from the Fudgment [describe it}

entered in this action on the day of s
(day) (month) (year)
(Signature)
(Address)
(City, State and Zip Code)
Date: ¢ )

(Telephone Number)

Note: You may use this form to fake an appeal provided that it is received by the office of the Clerk of the

District Court within 30 days of the date on which the judgment
or an officer or agency of the United States is a party).

APDEAL FORMS
" 11 N.C. S$.DN.Y. CM/ECF Supvort Unit 2.

was entered (60 days if the United States

Pavwaad: Anrr 4 301N
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FORME 1

p—

J :

United States District Court
Southern District of New York

Office of the Clerk
U.S. Courthouse |
500 Pearl Street, New York, N.Y. | 0007-1213
X
|
| MOTION FOR EXTENSION OF TIME
: | TO | E A NOTICE OF APPEAL
V- |
: |
: civ. « )
X
Pursuant to Fed. R. App. P. 4(2)(5), ‘ respectfully
(party)
requests leave to file the within notice of appeal out of time. |
(party)
desires to appeal the judgment in this action entered on but failed to file a
(day)

notice of appeal within the required number of days because:

[Explain here the “excusable neglect” or “good cause” which led to yﬁ)ur failure to file a notice of appeal within the

required number of days.]
(Signature)
(Address)
(City, State and Zip Code)
Date: (

(T elepho;e Number)

" TRefer You may use this form, together with a copy of Form 1, if you are seeking to appeal a jud'ginent and
did not file a copy of Form 1 within the required time. If you
received in the office of the Clerk of the District Court no later

llow this procedure, these forms must be
60 days of the date which the judgment

was entered (90 days if the United States or an officer or agency of the United States is a party).

ADPPEAL FORMS
U.S.D.C. S.D.N.Y. CM/ECF Support Uhnit 3

Revised: May 4. 2010
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Distr—fict Court will receive it within the 30 days of the date on which ﬂle judgment was entered (60 days if

___-w%%%mmﬁﬁwfﬂieﬁm&—sm ‘

FORM_ 3

".YJ

United States District Court

Southern District of New

Office of the Clerk

U.S. Courthouse
500 Pearl Street, New York, N.Y.

X

l
l
|
V- - |
|
I
l

X

York

10007-1213

AFFIRMATION OF SERVICE

civ. ( )

I, , declare under penalty of perjury thatI have

served a copy of the attached

upon

whose address is: .

Pate:

New York, New York
(Signature)
o (Address)-
(City, State and Zip Code)
FORM 4

APPEAL FORMS
U.S.D.C. S-D.N.Y. CM/ECF Suppost Unit 5

Revised: May 4, 2010
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FORM 2

' United States District Conrt
Southern District of New &ork

Office of the Clerk
U.S. Courthouse |

500 Pearl Street, New York, N.Y. 10007-1213

X

X

1. Notice is hereby given that

NOTICE OF APPEAL
AND '

MOTIQN FOR EXTENSION OF TIME

civ. ( )

hereby appeals fo

(party)

the United States Court of Appeals for the Second Circuit from ﬁ:me judgment entered on
[Give a description of the judgment]

2. In the event that this form was not received in the Clerk’s office within the required time

(party) 4
accordance with Fed. R. App. P. 4(a)(5).

a. In support of this request,

this Court’s judgment was received on

respectfully requests the court to grant an extension of time in

court on

(date)

Da%é:

APPERL FORMS
U.S.D.C. SDN.Y. CM/ECE Support Unit

states that
(party)
and that this form was mailed to the
(date)
(Signature)
(Address)

(City, State and Zip Code)

(Telephone Number)

" Note: You may use this ferm if you are mailing your notice of appeal and are not sure the Clerk of the

Revised: May 4, 2010



