
1) DATE FILED: L$;',Y![ / - I] 

UNI'CET) STATES DJSTRICT COUKT 
SOU1'HF:ItN DISTRICT O F  NEIV YORK 

UNITEO STATES SECURTTlES AND - +--. 

FINAL JUDGhIENT AS '1'0 DEFENDANT VICTOR E. ZAK 

T l ~ c  Secul i ties and Fxchangc Cornr~~ission Ii;iving filed a Co~~lplair~l and Defendant 

Victor E.  Zak having entered a gcneral nppearaiice; co~isen~ed to !he Court's jurlsdictio~~ u i  er 

Defendant a~irl the subjjccl matter ol' this action; consented to cntry of 1t11s Final ludgnlent 

u'if110~it adri~itlii~g or denying the allcgatlons of t l~c  Con~plninl (except as ro jurisdiction); waived 

findings o f  fact 31x1 C O I ~ C ~ U S ~ U I I S  of 1 ; ~ ;  a i d  waivcd any right to appzal lr0111 this Final Judgment: 

I. 

IT IS 11EREBY ORDERED, ilDJUDCiEL), *AND DECREEU that Deretldanl and 

DcUci:Jant's agcl~ts, senlauts, employees, attorneys, and 311 persoils in a c t i ~  c concert or 

particip~lion with them who receii'e actual noticc of this T i t 1 ~ 1  Judgn~ent by prrso~lal scrvice c ) ~  

uli~cl'wise arc pern~a~~cntly resil-nined ant1 cnjoined from \ io!ating, dir-cctly or indirectly, Sectio~? 

1 O(b) of (he Securit~cs Exchangc Act of  1434 (the "Exchal~gc ,.iicl") [ I S  1J.S.C' 5 78j(b)] and 

Rule  1017-5 p~amulgatcd  thereunder [17 C'.F.i<. 6 240.1 Oh-51, by uqii~g any means C)K 

ESCHA3GE UOXIhlISSlON, CHAMBERS OF 
COLLEEN McMAHCiN A --- 

PLAIN]-1 FF, 
: Case No. 06C\'2401 (C:bI) (TIiK) 

V. 
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instrumeritali~y of intci.stale comnlerce, or of  the mails, or of any facility of any national 

securities exchange, in connection tvith the purchase 01. sale of any security: 

( )  ro employ any d e ~ i c c .  schcme, or artifice to defraud; 

(b)  to n?,ikc any untrue statcn~ent of a material fact or to omit lo state a mi~ltrial f ~ c t  

nccessalq* i r l  ordcr to nlakc the stateincl~ts madc, in the ligllr u f  lhc cil-ciimstances 

under u-liich t l~cy were made, not rnislearling; or 

(0 to crlgagc i l l  any act, practice. or coursc of business which operates or would 

operatc ;is a fi-au~i or decc-i t upon any person. 

IT. 

l'r IS HIjKEBY FLJRTHEK ORDERED, .OJUDGED, A N D  DECREED that Defendant 

is liable for disgor~emcnt of $863,830.30, represent it^^ profits gained and losses avoided as a 

result o f  the corlduct alleged in the Complnil-~t, togcther is'ith prejuci~ment interest rhcreon in the 

amniint of S8 1,473.55. for a total of $945,308.85. Based otl DeSc~~datll's sworn rcpresenl~tions 

in his St:ilemcnt of Financial Co~ldition d,~ted May 30, 2006, and olher documents and 

info~matiorl submitted to the Commission, hohever, rhc Court is rlot orduring Def'cnd:itll to pay 3 

c i ~  il penalty utlclzr Section 21A of tile Exch;i~~gc Act [15 U.S.C. 9 78u-11, and payment ol'all but 

S647,472.00 of the disgorge~tlcnt and prc-judgn~ent interest is u aivcd UeSendant shall also pay 

post-judgmcnt inlcrcst on any delinquent iunounts pursua~~t  to 28 USC' $ 1961. ' fhc  

dstennination t ~ o t  to i~nposc a c i ~  iI penalty and to ua ivc  paq~tient of all but S647,172.00 tlze 

dis~orgernent and pre-judgtnent interest is contingent upon thc accuracy and cclrllpleler~css of 

Defentlant's Slarcn~ent of Finalcia1 Condition. If at any time following tllu entry of this Fi 11a1 

.I ucignient ihc Comm~ssion ~b ta i l l s  j~ifonnafion indicating that Defendant's re[~resentarions lo thc 
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Col-nmissiun concerning his ssscts. income, liiihilities, or net ~ i lo~+ th  wei-e fraudl~lent, misleading. 

inaccurate. or incornpletu in any inaterial respect as of thc tirne such representations were madc, 

the Commission may, at its sole discretion and without prior notice to Defendant, petition the 

Court for an orddr rcq~~ir ing Defendant to pay tllc unpaid portion of thc disgorgerncnt, pre- 

jucl~meut 2nd ~)ost-judgt~~enl iritcrest tllereon, arid thc n~axirn~rrn civil p e r ~ ~ l t g '  allowable tinder 1/12 

law. 111 connection will7 any such petition. the only issue shall be whether the financial 

infomiation provided by Deftxiclal~t was fi-audulcnt, misleading, innccurat,-, or incon~pletc in any 

m:~terial rcspect as of thc time such reprcsentations werc rnadc. In its petition, the Corl~tnissiot~ 

111~1y rnovc this Court to consider 211 available tcmcdies;, incliding, bul not linlikd to, ordcrin,: 

Deftnda~~t  lo pay funds or assets. directing the forfeiture of any asscts, or sanctions for cc~ntempl 

of this Final .J udgn ent. T11c Com~nission may also request additional discovery. Defendant rnay 

not, by way of defense to such petition: (1  1 challenge the validity of the Consent or this Final 

1 iidgtnenl; (2 )  contest the allegations in the Cornplairil iilcd by the Comruission; (3) asset-t that 

payment c j  t ' d i b g ~ r - ~ ~ ~ ~ ~ ~ i l ~ t .  ~ I - C - ~ U L ~ ~ I I I C ~ I ~  and post-judgment intercst or a civil penalty should not 

bo ordered; (4 contcst the amount of disgorgeincut and prc-judgmcnt and post-judgment intercst; 

(5) contest the imposition of the maximum civil penalty al1ou:able undcr the law; or (6) asscrt 

any dcfe~~st:  to liability or remedy? includiilg, but 110t limited to, m y  statulz of liniilations def~nsc. 

Defendant shall satisfy 111s oh1 igation hy paying $h37,472 witliin !en business days to t l ~ c  

Clerk of this Court, logether with a cover lctter identifying Victor E .  Zak as a defendant in this 

action; setting forth the titlc and civi I a c t i o ~  number of  this action md the name of this Court; 

and spccifyirlg that paynlcnt is made pllrsualit to this Final I~l{lgn~cl~t.  Defendant shall 

sirntlltar-reously transmit photocopies oi'sucl~ p a p e n r  and letter to the Con~nlissicln's counsel in 
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this action. By making this payment, Defendant relinquishes all Icsal and equitable r i~ l l t ,  title, 

a11d intercst in such funds, and no part of'thc funds shall be returned to DeCcndant. I'he Clerk 

shall dcposit th: funds into an interest bearing account with the Court Registry Jnvesirrienl 

System ("CRIS") or any otl~cr ~ypc of iritercst beating account that is utilized by the Court. These 

f ~ n d s ,  together with any interest ard income earned tlrcrcon (coILectively, the "Fund"), shall be 

held In Ihe interest bearing accout~t unlil TUI l l l ~ r  o~.dc~- of thc Court. 111 nccord3t1ce with 28 U .S.U. 

$ 191 4 arid the guidclir~es sct by tllc Director oS the Administrati1 e Office of the Uniled St:i~es 

Courts, the Clcrk is d i~wtcd ,  witllout further- order of this Court: to d e d ~ ~ c t  from the  income 

c ~ r n c d  on tile nmney i t 1  the Fund a f>c equal fn ten percent of the incon~e earned on the Fui~d. 

Such fee s l~al l  not excced [hut aulhorized by the Judicial ConSerctlce of the Uniled States. The 

Cclrnlnission Ilia]: propose a plan to distribt~te thc Fund subject to thc Court's approval. 

Defcnt1:tnt shall ]lay post-.iudg~nc~~t interest on any delinquent amuurlts pursuant to 21: LTSC 

$ 1961. 

I1 I.  

IT LS FURTHER ORDERED, ADJUDGED, Ah9 DECREED that the Consei~t is 

incorpor-ntcd hzrciri witt: the same ibt+ce and effect as if Sully set forth hcrein, arid that Defendant 

shall comply ~ v i l h  311 ot thc u t l d e r - ~ ~ k i n ~ ~ s  auld agreements set fur t t~  tl~erciu. 

1V. 

IT IS FURTHER ORDERED, ADJUDGED, A h 9  DECREED that this Court shall retain 

jurisdiction of this mat ter  for ihz purposes o t'enforcing tllc tenns of this Final Judgment. 

Case 1:06-cv-02401-CM     Document 62      Filed 06/19/2007     Page 4 of 11



v1. 

Thcre being no j u s t  rcason ibr delay, pursuant to Rule 54rbl of the Federal Rulcs of Civil 

Procedure, the Clerk is oi.dered to enter 111is Final Judg~ncnt forthivi~h a d  withfiut furthcr noticc. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORX 

UNlTED STATES SECURlTIES AND 
EXCHANGE COMMISSION, 

PLAINTIFF, 

ALEXANDER J. YARQSHINSKY, 

and 

VICTOR E. ZAK 

DEFENDANTS. 

Case No. OSCV2401 &) 

CONSENT OF DEFENDANT VlCTOR E. ZAK 

1. Defendant Victor E. Zak ("Defendant") acknowledges having been served with 

the Amended Complaint in this action, enters a general appearance, and admits the Court's 

j~lrisdjction over Defendant and over the subject matter of tbis action. 

2. Without admitting or denying the allegations of the Amended Complaint (except 

as to personal and subject matter jurisdiction, which Defendant odmits), Defendant hereby 

consents to ~e entry of the final Judgment in the form attached here to (the "Final Judgment ") 

and incorporated by reference herein, which, along other things: 

(a) permanently restrains arid enjoins Defendant from violation of IO(b) of 

the  Secwjtics Exchange Act of 1934 (the "Exchange Act") [15 U.S.C, $ 

78j(b)] and Rule lob-5 promulgated thereunder [17 C.F.R. $240.10b-51; 

and 
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(b)  orders Defendant to pay $647,472 as disgorgen~ent and prejudgment 

interest, 

3. Defendant acknowledges. that the Court is not imposing a civil penalty under 

Section 21A ofthe Exchange Act [15 U.S.C. 78u-13, and although the Defendant is liable for 

dis~orgement in the amount of $863,830,30, plus prejudgment interest thereon in the amount of 

$81,473.55, the Court will not rcquire payment of more than $647,472 of disgorgernent and pre- 

judgment interest based on Defendant's sworn representatiam in Defendant's Statement of 

Financial. Condition dated May 30,2006, and other documents and informati011 submitted to the 

Cumrnission. Defendant further consents that if at any time following t h e  entry of the F i d  

Judgment thc Commission obtains information indicating that Defendant's representations to the 

- Colnmission concerning Defendant's assets, income, liabilities, or net worth were fraudulent, 

misleading, inaccurate, or incomplete in any rnaferial respect as ofL21e time such representations 

were made, the Commission may, at its sole discretion and without prior notice to Defendant, 

petition the Court for an order requiting Defendant to pay the unpaid portion of the 

disgorgement, pre-judgment and post-judgment interest thereon, and the maximum civil penalty 

allowable under the law. In connection with any such petition, the only issue shall be whether 

the financial information provided by Defendant was fraudulent, misleading, innccurate, or 

incomplete in any material respect as of the time such representations were made. In any such 

petition, the Commission may movc the Court to consider all available remedies, including but 

not limited to ordering Defendant to pay funds or assets, directing the forfeiture of any assets, or 

sanctions for contempt of the Court's Final Judgment. The Commission may also request 

additionnl discovery. Defendant may not, by way of defense to such petition: (I )  challenge the 

validity of this Consent or the Final Judgment; (2) contest the allegations in the complaint; (3 )  
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assert that payment of disgorgemcnt, pre-judgment or post-judgment interest, or a civil penalty 

should not be oidercd; (4) contest the amount of disgorgement or pre-judgment or post-judgment 

interest; ( 5 )  contcst the i mpositian of the maximum civil penalty allowable under the law; or (6) 

assert any defensc to liability or remedy, including but not Iimited to any statute of Iimitations 

defense. 

4. Defendant waives the entry of fmditlgs of fact and conclusions of Iaw pursuant to 

Rule 52 of the Federal Rules of Civil Procedure. 

the Final Judgment. 

6.  Defendant enters into this Consent voluntarily and represents that no threats, 

offers, promises, or inducements of any kind haw been made by the Commission or any 

membcr, officer, employee, agent, or representative of the Commission to induce Defendant fo 

enter into this Consent. 

7. Defendant agrees that this Consent shall be incorporxted into the Final Judgment 

with the  same force and effect as if fully sct foflh therein. 

8. Defendant will not oppose the enforcement of the Final Judgment on the ground, 

j f any exists, that it faiIs to comply with Rule 55(d) of the Federal Rules of Civil Procedure, -and 

hereby waives any objection based thereon. 

9. Defendant waives service of the Final Sudgmcnt and agrees that entry of the Final 

Judgment by the Court and filing with the Clerk of the Court will constitute notice to Defcnda~it 

of its terns and conditions. Defendant further agrees to pmvidc counsel for the Commission, 

within thirty days after the Final Judgment is filed with the Clerk of the Court, with an affidavit 

or declaration stating that Defendant has received and read a copy of the Find Judgment. 
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APPEAL FORMS

Docket Support Unit Revised:  March 4, 2003

United States District Court
Southern District of New York

Office of the Clerk

U.S.  Courthouse

500 Pearl Street,  New York,  N.Y.  10007-1213

Date:

In Re:

-v-

Case #: (     )

Dear Litigant,

Enclosed is a copy of the judgment entered in your case.

Your attention is directed to Rule 4(a)(1) of the Federal Rules of Appellate Procedure, which requires

that if you wish to appeal the judgment  in your case, you must file a notice of appeal within 30 days of the

date of entry of the judgment (60 days if the United States or an officer or agency of the United States is a

party).

If you wish to appeal the judgment but for any reason you are unable to file your notice of appeal

within the required time, you may make a motion for an extension of time in accordance with the provision

of Fed. R. App. P. 4(a)(5).  That rule requires you to show “excusable neglect” or “good cause” for your

failure to file your notice of appeal within the time allowed.  Any such motion must first be served upon the

other parties and then filed with the Pro Se Office no later than 60 days from the date of entry of the judgment

(90 days if the United States or an officer or agency of the United States is a party).

The enclosed Forms 1, 2 and 3 cover some common situations, and you may choose to use one of

them if appropriate to your circumstances.

The Filing fee for a notice of appeal is $5.00 and the appellate docketing fee is $250.00 payable to

the “Clerk of the Court, USDC, SDNY” by certified check, money order or cash.  No personal checks are

accepted.

J. Michael McMahon, Clerk of Court

by:                                                                                     

, Deputy Clerk
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APPEAL FORMS

Docket Support Unit Revised:  March 4, 2003

United States District Court
Southern District of New York

Office of the Clerk

U.S.  Courthouse

500 Pearl Street,  New York,  N.Y.  10007-1213

------------------------------------------------------------X

  |

  | NOTICE OF APPEAL

  |

      -V-   |

  |

  | civ.   (      )

  |

------------------------------------------------------------X

   

Notice is hereby given that                                                                                                                 
(party)

hereby appeals to the United States Court of Appeals for the Second Circuit from the Judgment [describe it]

entered in this action on the                          day of                                       ,                        .
     (day)     (month) (year)

                                                                           
(Signature)

                                                                           
(Address)

                                                                           
(City, State and Zip Code)

Date:                                      (         )                        -                                   
        (Telephone Number)

Note: You may use this form to take an appeal provided that it is received by the office of the Clerk of the

District Court within 30 days of the date on which the judgment was entered (60 days if the United States or

an officer or agency of the United States is a party).

FORM  1        
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APPEAL FORMS

Docket Support Unit Revised:  March 4, 2003

United States District Court
Southern District of New York

Office of the Clerk

U.S.  Courthouse

500 Pearl Street,  New York,  N.Y.  10007-1213

------------------------------------------------------------X

  |

  | MOTION FOR EXTENSION OF TIME

  |    TO FILE A NOTICE OF APPEAL

      -V-   |

  |

  | civ.   (      )

  |

------------------------------------------------------------X

   

Pursuant to Fed. R. App. P. 4(a)(5),                                                                                     respectfully
(party)

requests leave to file the within notice of appeal out of time.                                                           
(party)

desires to appeal the judgment in this action entered on                                            but failed to file a
     (day)

notice of appeal within the required number of days because:

[Explain here the “excusable neglect” or “good cause” which led to your failure to file a notice of appeal within the

required number of days.]

                                                                            
(Signature)

                                                                            
(Address)

                                                                            
      (City, State and Zip Code)

Date:                                           (         )                    -                                         
        (Telephone Number)

Note: You may use this form, together with a copy of Form 1, if you are seeking to appeal a judgment and

did not file a copy of Form 1 within the required time.  If you follow this procedure, these forms must be

received in the office of the Clerk of the District Court no later than 60 days of the date which the judgment

was entered (90 days if the United States or an officer or agency of the United States is a party).

FORM  2        

Case 1:06-cv-02401-CM     Document 62-2      Filed 06/19/2007     Page 3 of 5



APPEAL FORMS

Docket Support Unit Revised:  March 4, 2003

United States District Court
Southern District of New York

Office of the Clerk

U.S.  Courthouse

500 Pearl Street,  New York,  N.Y.  10007-1213

------------------------------------------------------------X

  |

  | NOTICE OF APPEAL

  | AND

    -V-   | MOTION FOR EXTENSION OF TIME

  |

  | civ.   (      )

  |

------------------------------------------------------------X

1. Notice is hereby given that                                                                                     hereby appeals to
(party)

the United States Court of Appeals for the Second Circuit from the judgment entered on                           .

[Give a description of the judgment]

2. In the event that this form was not received in the Clerk’s office within the required time  

                                                                    respectfully requests the court to grant an extension of time in
(party)

accordance with Fed. R. App. P. 4(a)(5).

a. In support of this request,                                                                                     states that
(party)

this Court’s judgment was received on                                                  and that this form was mailed to the
(date)

court on                                            .
  (date)

                                                                          
(Signature)

                                                                        
(Address)

                                                                          
(City, State and Zip Code)

Date:                                    (         )                  -                                         
        (Telephone Number)

Note: You may use this form if you are mailing your notice of appeal and are not sure the Clerk of the

District Court will receive it within the 30 days of the date on which the judgment was entered (60 days if

the United States or an officer or agency of the United States is a party).

FORM  3
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APPEAL FORMS

Docket Support Unit Revised:  March 4, 2003

United States District Court
Southern District of New York

Office of the Clerk

U.S.  Courthouse

500 Pearl Street,  New York,  N.Y.  10007-1213

------------------------------------------------------------X

  |

  | AFFIRMATION OF SERVICE

  |

      -V-   |

  |

  | civ.   (      )

  |

------------------------------------------------------------X

   

I,                                                                                 ,  declare under penalty of perjury that I have

served a copy of the attached                                                                                                                          

                                                                                                                                                                         

upon                                                                                                                                                                 

                                                                                                                                                                         

whose address is:                                                                                                                                             

                                                                                                                                                                         

Date:                                            
     New York, New York

                                                                      
(Signature)

                                                                      
(Address)

                                                                       
     (City, State and Zip Code)

FORM  4
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