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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE COMMISSION,

Plaintiff, -
_ ECF CASE
-against- - " ‘
- ' : AMENDED
H. CLAYTON PETERSON,. : COMPLAINT
DREW CLAYTON PETERSON, :
DREW K. BROWNSTEIN,

and

~ BIG 5 ASSET MANAGEMENT, LLC,

Defehdants.

' Pléintiff Securitiés and Exchange Commission (“Commission”j, for its Corﬁplaint
: agamst defendants H. Clayton Peterson (“Clayton Peterson”), Drew Clayton Peterson
| .(“Drew Peterson”), Drew K. Brownstem' (“Brownstem "), and Big 5 Asset Management
LLC (“B1g 57) (collectlvely, “Defendants™), alleges as follows:
SUMMARY
1-.: This case concerns 1n31der tradmg in the securities of Mannér Energy, Inc
(“Mariner”) in advance of the April 15, 201 O anhouncement that Apache Corporation

| (“Apache”) had agreed to acquire Mariner (the “Mariner Announcement”).‘ |



2. In the week leading up to the announcement, Clayton Peterson, a member
of Mariner’s board of directors, tipped his son, Drew Peterson, on multiple telephone
calls and at in-person meetings about Apache’s impending acquisition of Mariner.

3. Based on this material nonpublic infor.mation, Drew Peterson, a managing

‘director at a registered investment adviser, purchased shares for his own accounts, for his

relatives, for his clients, and for a close friend. ‘Drew Peterson also tipped other close

friends as to the impending acquisition of Mariner, including Brownstein who was then

" the chief executive officer and portfolio manager at Big 5, a hedge fund adviser.

4. Altogether, Drew Peterson, his relatives, clients, and friends reaped more |

: than $5.2 million in ill-gotten profits from insider trading in Mariner securities as alleged

herein. Of this amount, Brownstein aldne reaped approXimate-ly $5 million from trading

Mariner secuntles 1n h15 own account, the accounts of h1$ relatlves and the accounts of

»two hedge funds managed by Big 5, the Lion Global Fund LLLP and the Lion Global

Offshore Master Fund Ltd. (collectlvely, the “Big 5 hedge funds”).

NATURE OF THE PROCEEDINGS AN D RELIEF SOUGHT

- 5. The Comm1ss1on bnngs this action pursuant to the authorlty conferred .
upon it by Sectlon 21(d) of the Securities Exchange Act of 1934 (“Exchange Act”) [l 5

U S.C. § 78u(d)] The Comm1ss1on seeks permanent mjunctlons agamst each of the

defendants enjoining them ﬁom engagmg in the transactlons acts practices, and courses

of business alleged in this Complamt dlsgorgement ona Jomt and several ba51s of all
1ll-gotten gams or losses avoided from- the unlawful 1n51der tradmg act1v1ty set forth in

this Complaint, together w1th prejudgment interest, and civil pe_nalt_ies pursuant to Section

- 21Aof the‘Exchang’e Act [15U.S.C. § 78u-1] under the Insider Trading and Securities



Fraud Enforcement Act of 1988. The Commission seeks any other relief the Court may
deem appropriate pursuant to Section 21(d)(5) of the Exchange Act [15 U.S.C. §
78u(d)(5)]. |

JURISDICTION AND VENUE

6. This Court has jun'sdi‘ction over this action puxsﬁant to Sections 21(d),
21(e); and 27 of the Exchange Act [15 U.S.C. 8§ 78u(d), 78u(e), and 78aa.
- 7. Venue lies in this Court pursuant to Sections 21(d), 21A,.and 27 of the
Exchange Act [15 U.S.C. §§ 78u(d), 78u-1, and 78aa]. Certain ofthe_acts; practices,

transactions, and courses of business alleged in this Complaint occurred within the

. Southern Dist_rict of New York. Many of the tips that Drew Peterson provided to .

Brownstein were conveyed via telephone while Brownstein was physically located in

- New Ybrk_, New York, and Brownstein was in New York, New_Y?o}rkv when he directed

various brokers to purchase Mariner securities for the Big 5 hedgé funds, for his rélaﬁves,

and for his on%s‘/n account. The brokerage firm thrdugh which Big 5 placed its trades was -

“also loéated in _New vYork, New York. In addition, Marinér étoék was traded on the New

York Stock'E'xchénge (“NYSE).

. DEFENDANTS

8. Clayton Peter_son, age 66, resides élternately in Denver, Colorado;

Phoenix, Arizona; and Cabo San Lucas, Mexico. From 2006 through _2010, he was a

" member of Mariner’s board of directo_rs. Now retired, he was a cei'tiﬁed public. |

acc_ountant'. and the Managing Director of Arthur Andersen’s Denver office from
approkimately 2000 until 2002. He also served on the boards of directors of the real

estate company, RE/Max Ihtematiohal, Inc., and the oil and gas company, Lone Pine o



Resources, Inc.

9. Drew Peterson, age 35, resides in Denver, Colorado. He is the son of |
Clayton Peterson and, during the relevant period, worked as a financial adviser for a
registered investment adviser based in Denver, Colorado. While worhing at this
investrnent adffiser, Drew Peterson held a Series 65 license.

10.  Brownstein, age 35, resides in Denver, Co‘lorado andisa longtir_ne ﬁ'iend
of Drewb Peterson. Brovhnstein’ is the founder and chief executive officer of the registéred
investment adviser and hedge fund management firm Big 5.

11. Big 5, a Colorado limited liability ccmpany, is a.registered investment
adviser based 1n Denvef Colorado. ‘Big 5 serves.'avs the investment adviser to multiple
| hedge funds 1nclud1ng the Lion Global Fund LLLP and the Lion Global Master Fund Ltd.

OTHER RELEVAN T ENTITIES

: 12 - Blind Seven LLC (“Bhnd Seven”) a-Colorado llmlted 11ab111ty company,r- ”
is an investment club founded in 1999 by Drew Peterson and some of his frlends for the
purpose of making joint investnde’nts. At all relevanfc times, Drew Peterson was a director
- cf Blind Seven and_exercis,e’_d control over the .company and its investm_en_t decisions. | '

13 - Mariner is a Delawa,re' corporation headquar_tered in 'Hduston, Texas.
Mariner is an oil and gas _explcration, development and production conlpany. Mairinet’s_
securities Were regisfered with the Commiscion pursuant to. Section 12(b) of the
Exchange Act and uritil Apache finalized its acquisition of Manner on November 11.
2010 its common stock traded on the NYSE under the symbol “ME.” |

14.  Apacheisa Delaware corporatlon headquarte;ed in Houston, _Texas.

' .Apache is an_energy company that explores for, develops and produces natural gas, crude



oil and natural gas liquids. Apache’s securities are registered with the Commission _
pursuant to Sectiohl2(b) of the Exchange Act 'and_ its comoh stock is i’isted_ én the
NYSE and the Chic'ago Stock Exchange and quoted on the NASDAQ National Market
under the symbol “APA.”

| FACTS

15.  Inthe week leading up to the annlouncebment‘bf Apache’s agreement to -
acquire Mariner,- Clayton Péterson, a member of Mariner’s board of directofs, repeatedly
vtippe‘d his son, Drew Peterson, about the ini_pending acquisition. Drew Peterson uSed the
material noﬁpublic'information he received from his father to purchase Mariner securities |
for his own véccounts, for an investmént clﬁb, fér his relatives; for clients of the
investment advisory firm where he worked at the_ time, and for a clps_é friend. In

addition, Drew Peterson tipped other cld_se friends, including Brownstein, who then

traded based on the material nonpublié information.

| 16.  As afesult of this tradiﬁg, Drew Peterson, his relatives, clients and ﬁ‘iends
generafed more than $5.2 million in ill-gotten prbﬁts.‘ Of this amount, Brownstein alone
reaped apprinma_tely $5 million from trading Mariner securities in his OWn acéount,:thé o
accounts of his rél‘aﬁVes and the accounts of thé Big 5 hedge funds.

Cla'ytoh Peterson’s Tipping of Inside Information to
Drew Peterson and Correspon_ding T_rading of Mariner Securities

17.  Inor about late March 2010, Apache and Mariner entered into discussions
' concerning a potential business combination between the two companies and executed a
‘written confidentiality agr_eement whereby they agreed to keep these discussions

confidential. On April 7, 2010, Apaché sent Mariner a proposed term sheet for the



acquisition. The term sheet_ made clear that the proposal must be accepted by Mariner on
or before April 14, 2010. | |

18.  The same day that it received Apache’s term sheet, the Mariner board of
directors convened a special meeting by teléphone to discuss Apacile’s proposal. At that
special meeting, the Board resolved td hire a ﬁnancial adviser to advise it on the proposed

transaction and directed the Mariner CEO to tell Apache that Marinér was “seriously

considering” the Apache proposal and would respond promptly.

19.  Asamember of Mariner’s board, Clayton Peterson participated in the
April 7, 2010, Marinér board meeting, and, therefore, was pnvy to Apache’s offer, |
Mariner’s response to it, and the proposed timeframe of the potential acquisition.

20. ‘Notwithstanding his duty to.keep Mariner’s discussions with Apache

_confidential, Clayton Peterson tipped his son, Drew Peterson, about Apache’s impending

 acquisition of Mariner as discussed befow.

21..  On the evening of April 7 or the early morning of April 8, 2010, Ciayton

Peterson contacted Drew Peterson and stated that he had recenﬂy attended Mariner board

of directors meetings, which concerned positive developments for the company.

22, Duririg that telephone call, Clayton Peterson explicitly told Drew Peterson
- to'purchaseMan'ner stock for Clayton Peterson’s daughter (that is, Drew Peterson’s
»siéter), who maintained an account at the 'inVestmen_t advisory firm where Drew Peterson

~was employed.

23.  After speaking to Clayton Peterson, Drew Petersbn purchased 2,000

shares of Mariner stock for his sister’s account on the lr'norning of Thursday; April 8,

2010.



24.  Later that same day, Clayton Peterson visited Drew Peterson’s office at
 the investment advisory firm where Drew Peterson worked. During that rneeting, Drew '
Peterson informed his father that he had bought 2,000 shares of Mariner stock for his
sister, and Clayton Peterson told Drew Peterson that he should buy even more Mariner
stock for her.

25.  Shortly after Clayton Peterson.lef_t the office, Drew Peterson purchased an
~ additional 2,000 shares of Mariner stock for‘his sister.
26.  Minutes later, Drew Peterson also purc_hased 500 shares of Mariner stock
. for Blind Seven, the investrnent club» that Drew Peterson managed for himself and some
~of his friends; | | | |
27.  After speaking with Clayton' Peterson on Saturday, April 10; Drew

Peterson purchased more Mariner stock for hlmself and h1s relat1ves and chents early the

.' next week. | On Monday, Apr11 12, Drew Peterson purchased an additional 1,000 shares of
Mariner stock for Blind Seven, 1,200shares of Mariner stock for his own accounts, and
1,000 shares of Mariner stock for a custodial account that he mahagedfor his niece.

- 28.  That same day and the following morning, Drew Peterson also arranged
for four of his clients at the investment advisory firm where he worked to purchase a total
- 0f 4,100 shares of Mariner, and fora close friend to purchase 500 sha-re.s of Mariner.

| 29.  On the evening of April 12, Clayton Peterson telephoned Drew 'Peterson
and informed him that Mariner’s board of d1rectors had held lengthy telephomc meetmgs
throughout the day and that Mariner was gomg to be acquired and would not be a pubhc

company by the end of the week.



?lO. The following mornjng, April 13, Drew Peterson purchased an additional
.1,000 shares of Mariner stock for Blind Seven.

31.  Onthe evening of Wednesday, April 14, 2010, Clayton Peterson |
telephoned Drew Peterson again and advised him that Marlner was going to be acquired
by Apache for approximately $25 per share, and that the cable news channel Cl\IBC
-Would cover the announcernent early the next morning.

32.  AsClayton Peterson had stated, Apache and Mariner announced the
acquisition in a joint press release issued prior to the opening of trading on April 15.

Following the announcement, Mariner’s share price rose approximately 42 percent, from

- $18. 09 (the closing price on Apr11 14) to $25.68 (the closing price for April 15)

33. In the days followmg the Mariner Announcement Drew Peterson and hJS

relatlves and cllents sold the Mar1ner stock that he had accumulated for them pnor to the »

acqu1s1tlon announcement and amassed more than $100 000 in ill-gotten proﬁts

| Specrﬁca.lly, Drew Peterson reaped approxunately $9,000 for hlmself $ 19,000 for hrs
mvestment club Blind Seven, $42,000 for his sister and his r_uece, and $3’2,000 for his

four clients and a close friend. ‘ | o

Drew. Peterson s Tipping of Inside Information to
Brownstein and Correspondmg Trading of Mariner Secuntles -

34, In addition to using material nonpublic information to purchase Mariner

securities for the benefit of himself, his investment club, his relatives, his clients, and a’
close friend, Drew Peterson also passed along the material nonpublicinformﬂion

concerning the impending acquisition of Mariner to multiple close friends, including »

Brownstein. Based on the material nonpublic information that Drew PeterSOn provided,



- confidence that Mariner was going to be acquired.

Brownstein profitably traded Mariner securities for the Big 5 hedge funds, his relatives,
and himself. |

35.  Leading up to the Mariner Announcement, Drew Péterson repeatedly

: tipped Brownstein of the impending acquisition. On Thursday, April 8, after Clayton

Peterson had delivered the initial tip to Drew Peterson and advised him to buy Mariner
stock for his sister, Drew Peterson told Brownstein that he should buy Mariner stock
because Clayton Petersen had recently attended Mariner board meetings and somethjng‘
good was | going to happen for Mariner.

36. On. Saturday, April 10, Drew Peterson and Brownstein once again'
discussed Mariher. Duririg this convers_etion, Drew Peterson repeated that his father had

recently attended Mariner board of directors meeting's and Drew Peterson expressed

' 37 On the merning of Monday, April 12, Brewnst'ein, vsilio viras mNew York
City, aﬁanged for the Big 5 hedge'.funds; to purchase a total of 200,000 shares (or |
appi()ximately $37.3 miilioh worth) of Mariner stoek.‘ Later that -mqr'ning,- Brownstein |
inereésed his-liet thai Mariner’s stock price w01i1d rise, arranging for the Big 5 hedge

funds to purchase 1,488 option contiacté to buy Mariner stock. This was the first time

~ that the Big 5 hedge funds had ever ’tradedeai*iner equities or options.

38. On the evening of Monday, April 12, less than a minute after speaking to
Clayton Peterson and learning that Mariner would not be a public company by the end of

the week, Drew Peterson telephoned Brownstein’s mobile phone and left a voice message

. iridi_cating that Mariner was about to be acquired.  The next moming, Brownstein

returned Drew Peterson’s phone call, and the two men had a three-minute conversation.



39.  Minutes after Brownstein’ s call vﬁth Dréw Peterson on the morning of
April 13, Brownstein, who was still in New York City, substanﬁally increased the Big 5
hedge funds’ long bositiori_ in Marinef by purchasing more option contracts to buy
Mariner stock-and also purchased Mariner securities for his relatives. That day,
Brownstein caused the Big 5 hedge flmds’to purchase a total of 2,512 Mariner option
“contracts to buy Mariner stoék and his relatives to purchaée a total of 25,000 shares of
Mariner stock-and 200 option contracts to buy Mariner stock.

40. On the'evening of April 13, Brownstein called Drew Peterson again and
they discﬁssed the material nonpublic information that Drew Peterson had received from
his fathér concerning the impending acduisiﬁon of Mariner.

41. Thé next day, Wednesday, April 14 (the day before the acquisition was

~announced), Brownstein purchased 200 option contracts to buy Mariner stock for his .

‘ persbnal bfokerage ac‘count,: and increased the Big 5 hedge funds’ bullish position in_
Mariner securi_t;ies by purchasing an additional 1,000 option contracts to buy Mariner

stock.

42.  Inthe days following the Mariner Announcement, Brownstein liquidated

the positions he had accumulated in Marinér securities. As a result of this trading,

Brownstein reaped approximately $4.6 million for the Big 5 hedge funds, '$305,(_)00 for -

"his relatives, and $130,000 for himself L
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CLAIM FOR RELIEF

Violations of Section 10(b) of the vExchange Act and Rule 10b-5 Thereunder
(Against all Defendants)

43.  The Commission reallegesr and incorperates by reference paragraphs 1
through 42, as though fully set forth herein.

44.  The ihfermation that defendant Clayton Peter_son provided to defendant
Drew Peterson was material and nonpublic. In addition, the_ i.nformation was considered
confidential by Mariner, the company that was the source of the ihformation, and Maﬁner
had policies protecting confidential information. -

45.  Clayton Petefseﬁ learned the materi.a-ll.nonpub‘lic information that he
conveyed to Drew Peterson as a result of his serviee on the board of directors of l.\/Iariner,v

‘and Clayton Peterson knew, recklessly disregérded, or should have known, that he owed

‘a ﬁdﬁE‘iary"dﬁfif;:df 6511gatioﬁ'qnsmg‘ﬁ0tna éiiﬁiféf‘fél%iﬁohshlp of trust and confidence, o
to keep the informétion conﬁdentiai.

46. Clayton Petereoh tipped material nonpublic inforﬁetion to Drew Peterson
with the expectation that Drew Peterson would ﬁse the info‘rmation to benefit himself and
Clayton Peter-sen"s daughter.

47 ‘Drew Petersen_ kneW, .reckle'ssly. disfegér_de’d,» or should hz_we known; that
the material informatien fhat he received from Clayton Peterson ;was conyeyed- in breach

fef a ﬁduciary duty, or obligation arising from a sumlar relationship' of trust and
h conﬁdence.. |

48 Drew Peterson ﬁsed the material ﬁOnpublic information that he received

ﬁoin Clayton Peterson to purchase Mariher :securities for himse'lif,‘his sister, his niece, his

investment club, his clients, and a close -frie__nd.

11



hedge funds.

49.  Drew Peterson also tipped material nonpublic information to 'mulﬁple

" friends, including Brownstein, with the expectation of receiving benefits.

50. B'roWnstein knew, recklessly disregarded, or should have known, that the

material information that he received from Drew Peterson was disclosed or

'misappropriated in breach of a fiduciary duty, or obligation arising from a similar

relationship of trust and confidence.

51.  Brownstein used the material nonpublic information that he received from

Drew Peterson to purchase Mariner securities for himself, his relatives, and for the Big 5

52. BroWnstein is liable for the Big 5 hedge funds’ ﬁading because he

- controlled Big 5 and the Big 5 hedge fund.s, and directly or indirectly effectuated the

trades on behalf of the Big 5 'hqgge funds, ahd/or ﬁnlawfully disclosed fhc rhateri_al

_ndnpublic information to the Big 5 hedge funds. .

53. ‘Brownstein’s unlawful*tf.a,di’ng on béhalf of the Big 5 hedge _funds 1s
attributable to Big 5. | o |
_ 54, By virtue of the .forégoi.hg, defendants Clayton Pete_rson,' Drew Peterson,
Brownstein, and Blg 5,in cdnnection with the puréﬁase'or.salé of se'cu'ritli-es,_by‘the ‘use of

the means or instrumentalities of interstate COmmerce, or of the mails, or a facility of a

- national securities exchange, directly or indirectly: (a) employed devices, schemes or
. artifices to defraud; (b) made untrue statements of material fact or omitted to state

- material facts necessary in order to make the statements made, in the light of the

Cir_cdmstances_ under which they were made, not misleading; or (c) engaged in acts,

12



practices or conrses of business which operated or would have operated as a fraud or
deceit u_pon persons. |

55. By virtue of the foregoing, defendants Clayton Peterson, Drew Peterson,
Brownstein, and Big 5, each, directly or indirectly, violated, and unless enjoined, will
‘again violate, Section 10(b) of the Exchange Act [15 U.S.C. § 78j(b)] and Rule IOB-SY

thereunder [17 C.F.R. § 240.10b-5].

RELIEF SOUGHT

WHEREFORE, the Commission respectfully requests that this Court entere Final
Judgment: |
L

- Permanently restraining and enjoining defendants Clayton Peterson, Drew

- Pet‘e‘fsoﬁ'foownste*rnj’an?ﬂ%lg 5 from Vlolating"Séétioﬁ;l“ﬁ‘('b’)"‘oftlFEXéHaﬁge"’Aetf[TS:'*"*:‘jf"f'-ﬁ""f"' o
U.S.C. § 78j(b)] and Rule 10b-5 thereunder [17 C.F.R. § 240.10'b->5.];- -
o - I

Ordenng defendants Clayton Peterson Drew Peterson, Brownstem and B1g 5. to
d1sgorge w1th preJudgment 1nterest all illicit tradmg proﬁts other 111 gotten gains
trecewed and/or losses avoided asa result of the conduct alleged in this Complamt
lncludmg, as to each of the Defendants their own illicit tradmg profits, | other ill- gotten
_gains, and/or losses avo1ded and on a joint and several basis, the illicit tradmg proﬁts

other ill-gotten gains,' and/or losses avoided of their direct and downstream t1ppees;. v

13



IIL.

Ordering defendants Clayton Peterson, Drew Peterson, Brownstein, and Big 5 to
pay civil monetary penalties pursuant to Section 21A of the Exchange Act [15 U.S.C. §§
78u(d)(3), 78u-1]; |

IV.

Barring defendant Clayton l"eterson, pursuant to Section 21(d)(2) of the Exchange
Act [15 U.S.C. § 78u(d)(2), from acﬁng as an officer or director of any issuer that has a
class of securities registered pursuant to Section 12 of the Exchange Act [15 U.S.C. § |
~ 781] or that is required to file reports pufsuant to Section 15(d) of the Exchange Act [15
U.S.C. § 780(d)]; and |

V.

Granting such other and further relief as this Court may deem just and proper.

‘Dated: New York, New. York
October 21,2011

Sowior wuﬂw

Sanjay Wadhwa
Deputy Chief, Market Abuse Unit,
and Associate Regional Director
Attorney for Plaintiff.
SECURITIES AND EXCHANGE
COMMISSION
New York Regional Office
3 World Financial Center, Suite 400
New York, New York 10281-1022
(212) 336-0181

Of Counsel: . .

Daniel M. Hawke* (HawkeD@sec gov)

Preethi Krishnamurthy (KrishnamurthyP@sec. gov)

Joseph G. Sansone (SansoneJ@sec.gov)

* not admitted in the SD.N.Y.
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