Madison, Wilton

From:
Sent:
To:
Subject:

Mark Edwards <medwards@biosciadvisors.com>
Saturday, March 17, 2018 11:40 AM

foiapa

FOIA Request

| would like to request access to Exhibits 10.27 and 10.28 to the 12/31/07 10-K, filed by
Valeant Pharmaceuticals International on 3/17/2008. Confidential treatment was
sought as to certain portions when initially filed with the Commission.

In the event that confidential treatment has not expired or has been extended, | further
request that you send me the expiration date(s) from the relevant CT order{s) so | will
know when | should resubmit my request.

| authorize up to $61 in search and retrieval fees. Please send the exhibit(s) by PDF if

possible.
Sincerely,

Mark

Mark G Edwards
Managing Director
Bioscience Advisors

2855 Mitchell Dr., Suite 103
Walnut Creek, CA 94598
medwards@biosciadvisors.com

925 954-1397


mailto:medwards@biosciadvisors.com
mailto:medwards@biosciadvisors.com

UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
STATION PLACE
100 F STREET, NE
WASHINGTON, DC 20549-2465

Office of FOIA Services
April 16, 2018

Mr. Mark G. Edwards
Bioscience Advisors
2855 Mitchell Dr.
Suite 103

Walnut Creek, CA 94598

RE: Freedom of Information Act (FOIAZA), 5 U.S.C. § 552
Request No. 18-03286-E

Dear Mr. Edwards:

This letter is in response to your request, dated March 17,
2018 and received in this office on March 19, 2018, for access
to Exhibits 10.27 and 10.28 to the December 31, 2007 10-K, filed
by Valeant Pharmaceuticals International on March 17, 2008.

The search for responsive records has resulted in the
retrieval of 64 pages of records that may be responsive to your
request. They are being provided to you with this letter.

As shown on the enclosed invoice, the processing fee is
$45.75 in accordance with our fee schedule. You may use our new
Online Payment option to pay by debit or credit card. If paying by
mail, checks or money orders should be made payable to the SEC
and a copy of the invoice should be mailed to our payment
address: Enterprise Services Center, HQ Bldg, Room 181, AMZ-341,
6500 South MacArthur Boulevard, Oklahoma City, OK 73169. Please
refer to the following link for detailed instructions on how to
remit payments. http://www.sec.gov/about/offices/ofm.htm

If you have any questions, please contact me at
osbornes@sec.gov or (202) 551-8371. You may also contact me at
foiapa@sec.gov or (202) 551-7900. You also have the right to
seek assistance from Ray J. McInerney as a FOIA Public Liaison
or contact the Office of Government Information Services (0OGIS)
for dispute resolution services. OGIS can be reached at
1-877-684-6448 or Archives.gov or via e-mail at ogis@nara.gov.

Sincerely,

Sonja Osborne
FOIA Lead Research Specialist

Enclosures


https://pay.gov/paygov/forms/formInstance.html?nc=1334170318532&agencyFormId=39665108&userFormSearch=https%3A%2F%2Fpay.gov%2Fpaygov%2FagencySearchForms.html%3FshowingDetails%3Dtrue%26showingAll%3Dfalse%26sortProperty%3DagencyFormName%26totalResults%3D6%26nc%3D1334170261133%26agencyDN%3Dou%253DFA_Securities%2Band%2BExchange%2BCommission%252Cou%253DFA_Executive%2BBranch%252Cou%253DFederal%2BAgency%252Cou%253DTreasury%2BWeb%2BApplication%2BInfrastructure%252Cou%253DFiscal%2BService%252Cou%253DDepartment%2Bof%2Bthe%2BTreasury%252Co%253DU.S.%2BGovernment%252Cc%253DUS%26ascending%3Dtrue%26alphabet%3DS%26pageOffset%3D0
http://www.sec.gov/about/offices/ofm.htm
mailto:osbornes@sec.gov
mailto:foiapa@sec.gov
https://www.archives.gov/ogis/mediation-program/request-assistance
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ASSET PURCHASE AGREEMENT

THIS ASSET PURCHASE AGREEMENT (together with all annexes, exhibits,
schedules and other documents attached hereto, hereinafter referred to as the (“Agreement™)
dated as of December 19, 2007 (the “Execution Date”) is made by and between Valeant
Pharmaceuticals North America, a Delaware corporation (“Seller”), and Three Rivers
Pharmaceuticals, LLC, a Pennsylvania limited liability company (“Buyer™). Capitalized terms
used herein and not otherwise defined shall have the meanings set forth in Section 9.1 hereof.

RECITALS

WHEREAS, Seller is a global specialty pharmaceutical company that develops,
manufactures and markets pharmaceutical products, primarily in the areas of neurology,
dermatology and infectious disease;

WHEREAS, Buyer is a United States-based specialty pharmaceutical company focused
on the manufacture, sales and marketing of products for infectious disease;

WHEREAS, Seller is the owner of certain finished pharmaceutical products containing
interferon alphacon-1, including Infergen (the “Product™) and Product-related rights;

WHEREAS, Seller desires to sell certain assets related to the Product and Product-related
rights to Buyer, and Buyer desires to purchase such assets and Product-related rights from Seller,
on the terms and conditions set forth herein;

WHEREAS, Seller and Buyer desire to enter into an agreement effective as of the
Effective Time in substantially the form attached hereto as Exhibit A (the “Transition Services
Agreement”) for the purpose of Seller providing Buyer with certain limited transition services
following the Closing for the term set forth in the Transition Services Agreement; and

NOW THEREFORE, for and in consideration of the premises, mutual covenants and
agreements contained herein, and for other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged and agreed, and intending to be legally bound, the
parties agree as follows:

ARTICLE1

ASSETS, LIABILITIES AND PURCHASE PRICE

1.1 Purchase and Sale of Transferred Assets.

(a) At the Effective Time, upon the terms and subject to the conditions set forth

in this Agreement and in consideration of the Purchase Price paid to Seller by Buyer, Seller will
grant, sell, transfer, convey, assign and deliver (“Transfer”) to Buyer, and Buyer will purchase,
acquire and accept from Seller, all of Seller's rights, title and interest in, to and under all of the
following assets, rights and contracts wherever located, tangible or intangible, owned or held
primarily for use in, or primarily used in connection with, the Product (such Transferred assets
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hereinafter collectively referred to as the “Transferred Assets™), but excluding the Excluded Assets,
free and clear of all Encumbrances (other than Permitted Encumbrances):

(i) as primarily related to the Product in the Territory and/or
Seller's operation of the Product Business, all material permits, licenses, certificates
(including, without limitation, need and safety certificates), approvals, registrations,
authorizations, Product Registrations, filings, exemptions, variances, authorizations and
similar rights issued by any Governmental or Regulatory Authority to Seller that are
necessary for the manufacture, use, storage, import, transport, marketing, distribution and/or
sale of the Product (the “Product Regulatory Approvals™) including, without limitation, the
Product Regulatory Approvals set forth on Section 3.9(a) of the Seller Disclosure Letter;

(ii) to the extent primarily used in connection with the Product
Business, all advertising, promotional, selling and marketing materials in written or
electronic form existing as of the Closing and owned, controlled or otherwise in the
possession of Seller (collectively, the “Promotional Materials™);

(ii1) the Amgen License VRights, the Roche/Genentech License
Agreement, Product Copyrights, Product Domains, Product Know-How, Product Patents,
Product Trademarks, and Product Trade Dress (collectively, the "Product Intellectual

Property™);

(iv) subject to Section 1.8, all rights in, to and under the
Contracts to which Seller or an Affiliate thereof is a party that are listed on Section 1.1(a){(iv)
of the Seller Disclosure Letter (collectively, the "Assumed Contracts™);

v) copies of all material files, correspondence with any
Governmental or Regulatory Authority, material data, reports, books and records owned or
controlled by Seller, in whatever media retained or stored (electronic, tangible or otherwise),
to the extent relating to the Product, the Product Business, the Transferred Assets or the
Assumed Liabilities, including any relevant pricing lists, customer lists, vendor lists, mailing
lists, financial data, research and development files, marketing materials, regulatory files,
records and other information required to be maintained by any Governmental or Regulatory
Authority, adverse event reports, files and materials relating to outcomes of adverse events
including any correspondence with the FDA and reports filed with the FDA, clinical studies,
including all reports and study records developed during clinical studies and all
documentation relating to the Product Intellectual Property, copies (to the extent received
from Amgen, BI Austria, Kenco or any other Third Party) of all material (i) reports of FDA
Form 483 inspection observations, (ii) establishment inspection reports, (iii) warning letters
and (iv) other documents that assert ongoing lack of compliance in any material respect with
any Laws or regulatory requirements (including those of the FDA), relating to the Product or
the conduct of the Product Business, but excluding any such items to the extent that any
applicable Law or contractual obligation to which Seller is bound prohibits their transfer so
long as Seller provides Buyer with a list of such items that may not be transferred; provided,
however, that notwithstanding the foregoing, prior to delivering or making the
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Product Records available to Buyer, Seller shall be entitled to redact from the Product
Records any information that does not relate to the Product Business (collectively, the
"Product Records”). Notwithstanding the foregoing, the parties expressly agree and
acknowledge that the Product Records to be delivered by Seller to Buyer pursuant to this
Agreement will not include and Seller shall not be required to disclose to Buyer information
that Seller determines, using reasonable discretion, is subject to attorney client privilege;

(vi) all of the rights, title and interest to all Product stored at the
Seller's dedicated facility operated pursuant to the Kenco Agreement and listed in Section
1.1{a)(vi) of the Seller Disclosure Letter (the “Inventory™); provided, however, that Buyer
may, by notice to Seller delivered within 30 Business Days of the Closing Date, refuse to
accept any or all of such Inventory and Seller shall be responsible for all disposal costs
related to any such Inventory not accepted by Buyer (the “Inventory Disposal Costs™);

(vii) The [trade show booth] more specifically identified in E..*w...j
Section 1.1(a)(vii) of the Seller Disclosure Letter.

(b)  Transfer of Other Intellectual Property. At the Effective Time, on the terms
and subject to the conditions of this Section 1.1(b), Seller shall convey, transfer, assign and deliver
to Buyer, and Buyer shall acquire from Seller, all of Seller's rights, title, and interest, if any, in and
to the Other Intellectual Property provided that [Buyer agrees to abide by the terms and conditions 1/
of Section 2.1(c) of the InterMune Agreement and agrees to assume the obligations, if any, owed by
Seller to InterMune under such Section 2.1(c) to the extent performance thereof is required after the
Closing. Notwithstanding anything contained in this Agreement, Buyer agrees and acknowledges
that Seller received whatever right, title and interest it has in the Other Intellectual Property
pursuant to the terms of the InterMune Agreement and SELLER WILL TRANSFER THE OTHER
INTELLECTUAL PROPERTY TO BUYER AT CLOSING ON AN "AS-IS" BASIS AND |...kkk..
WITHOUT ANY REPRESENTATIONS OR WARRANTIES. WITHOUT LIMITING THE
GENERALITY OF THE FOREGOING, SELLER MAKES NO REPRESENTATIONS OR
WARRANTIES WITH RESPECT TO THE OTHER INTELLECTUAL PROPERTY AS TO
FITNESS FOR A PARTICULAR PURPOSE, MERCHANTABILITY, TITLE, NON-
INFRINGEMENT, VALIDITY, ENFORCEABILITY, OR THAT ANY PART OF IT IS
SUBSISTING]. Further, Buyer acknowledges that the Other Intellectual Property is not part of the {,
Transferred Assets, that Buyer may not assert any claim whatsoever against Seller with respect
thereto, and that the representations, warranties, covenants, indemnities and other agreements
contained elsewhere in this Agreement do not apply and the Buyer shall not be entitled to claim the
benefits thereof in respect thereto. At the sole cost and expense of Buyer, Seller will use
commercially reasonable efforts to provide Buyer with such assistance as Buyer may reasonably
request to transfer related files and to perfect title to the Other Intellectual Property.

1.2 Excluded Assets.

(a) Excluded Assets. Notwithstanding anything in Section 1.1 to the contrary,
Seller shall retain all right, title and interest to, and shall not Transfer to Buyer, the Excluded Assets,
and Buyer is not purchasing, taking delivery of, or acquiring any rights whatsoever to the Excluded
Assets from Seller.
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(b) Intellectual Property. Buyer expressly acknowledges that, other than the
Product Intellectual Property and the explicit rights to use the Seller Marks for the transition period
pursuant to Section 5.18 hereof, Buyer is not acquiring any rights whatsoever, whether express or
implied, to any Intellectual Property owned or controlled by Seller, including the "Valeant” name or
any variations and derivatives thereof and any other logos or trademarks of Seller not included in
the Product Intellectual Property.

1.3 Assumed Liabilities. As of the Effective Time and upon the terms and subject to
the conditions set forth in this Agreement, Buyer shall assume and agree to pay, perform or
otherwise discharge, in accordance with their respective terms and subject to the respective
conditions thereof, only the following Liabilities (collectively, the "Assumed Liabilities™):

(a) Any Liability arising after the Effective Time under any Assumed Contract
(other than any Liability arising out of or relating to a breach of such Assumed Contract which
occurred prior to the Effective Time or any obligation required by any Assumed Contract to be
performed prior to the Effective Time);

(b) all Liabilities of Buyer for Transfer Taxes pursuant to Section 2.4(a) hereof;

() the obligation to acquire all bulk active pharmaceutical ingredients or nude
vials related to the Product manufactured or being manufactured by or on behalf of Amgen and in
Amgen’s possession or control, all as set forth in Section 1.3(c) of the Seller Disclosure Letter (the
“Amgen Materials™), other than the Excluded Amgen Materials;

(d) the obligation to acquire all bulk active pharmaceutical ingredients related to
the Product in the possession or under control of BI Austria identified in-Section 1.3(d) of the Seller
Disclosure Letter (the “BI Materials™), subject to Section 5.15(b) hereof, other than the Excluded BI
Materials; and

(e) any other Liabilities of Seller specifically set forth on Section 1.3(e) of the
Seller Disclosure Letter.

For avoidance of doubt, nothing in this Section 1.3 is intended to, or shall be interpreted to, limit or
otherwise reduce the Liabilities of Buyer as they may occur and/or exist after the Effective Time by
virtue of Buyer's ownership of the Transferred Assets or operation of the Product Business
(including with respect to all Taxes for the Post-Closing Period), but rather, this Section 1.3 is
solely intended to identify and provide for the assumption by Buyer of those Liabilities of Seller
that are specifically assumed by Buyer hereunder and which, but for such assumption, would
remain Liabilities of Seller. ‘

1.4 Excluded Liabilities.

(a) Buyer and Seller each hereby acknowledge and agree that, other than the
Assumed Liabilities, Buyer shall not be responsible for, assume, or agree to or be obligated to pay,
satisfy, perform or otherwise discharge any other Liabilities of Seller (or any predecessor of Seller
or any prior owner of all or part of the Product Business or Transferred Assets) or any Liability of
the Product Business which arose prior to the Effective Time, including, without limitation, any
Excluded Liabilities (including those set forth on Section 1.4(a) of the Seller Disclosure Letter).
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Buyer and Seller each acknowledge that in no event shall the foregoing sentence be construed to
limit Buyer's rights and obligations under Article VIII of this Agreement. Such Excluded Liabilities
shall include all claims, actions, litigations and proceedings relating to any or all of the foregoing
and all costs and expenses incurred therein.

(b) Seller shall not be responsible for, assume, or be obligated to pay, perform or
otherwise discharge any Liabilities of Buyer including without limitation, the Assumed Liabilities
and Liabilities incurred by Buyer with respect to the Transferred Assets or the Product Business
following the Effective Time. Buyer and Seller each acknowledge that in no event shall the
foregoing sentence be construed to limit Seller's rights and obligations under Article VIII of this
Agreement.

1.5 Purchase Price. In addition to the assumption by Buyer of the Assumed
~Liabilities pursuant to Section 1.3, in full consideration for the Transfer of the Transferred Assets as
provided for herein, Buyer will pay to Seller the sum of Ninety-One Million Three Hundred
Thousand United States Dollars ($91,300,000) (the "Purchase Price”). The Purchase Price shall be
paid as follows:

(a) On the Closing Date, Buyer shall deliver or cause to be delivered by
electronic transfer of immediately available funds to an account designated by Seller to Buyer in
writing at least two (2) Business Days prior to the Closing Date, the sum of [Seventy Million Eight e ]
Hundred Thousand United States Dollars ($70,800,000)] (the "Closing Payment™). " o

(b) Subject to Section 5.15(b) hereof, on the date that is [the 12-month e 'l
anniversary of the Closing Date (the "12-Month Anniversary Date™)], Buyer shall deliver or cause "
to be delivered by electronic transfer of immediately available funds to an account designated by

Seller to Buyer in writing at least two (2) Business Days prior to [the 12-Month Anniversary Date, [' R ‘1
an aggregate of Seven Million United States Dollars ($7,000,000) (the "12-Month Payment™)]. -

(c) Subject to Section 5.15(a) hereof, on the date that is [the 18-month [’ﬁ"i“]
anniversary of the Closing Date (the “18-Month Anniversary Date™)], Buyer shall deliver or cause

to be delivered by electronic transfer of immediately available funds to an account designated by

Seller to Buyer in writing at least two (2) Business Days prior to [the 18-Month Anniversary Date, Xr

an aggregate of Thirteen Million Five Hundred Thousand United States Dollars ($13,500,000) (the
“18-Month Payment™)].

1.6 Wholesaler Inventory Rebate.

No later than fifteen (15) days after the Closing Date, Seller shall deliver a written statement to
Buyer setting forth the Wholesaler Inventory Amount. If the Wholesaler Inventory Amount
exceeds the Wholesaler Target Amount, then within two (2) Business Days following the delivery
of such statement, Seller shall pay the Wholesaler Inventory Rebate to Buyer in cash by wire
transfer of immediately available funds.

1.7 Allocation of Purchase Consideration. The Purchase Price and the Assumed
Liabilities shall be allocated among the Transferred Assets (and any other assets that are considered
to be acquired for federal income tax purposes) for all purposes (including financial accounting and
Tax purposes) as determined by Buyer in accordance with Section 1060 of the

>
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Code and the Treasury Regulations thereunder (and any corresponding provision of state, local or.
foreign Law), based on the fair market value of the Transferred Assets, subject to the review of
Seller and the procedures for disagreement set forth in this Section 1.7. Buyer shall prepare and
deliver to Seller a draft allocation schedule (the “Allocation™) within fifteen (15) days prior to the
Closing Date. This Allocation shall become final and binding on the parties, unless Seller notifies
Buyer within fifteen (15) days after receipt of such Allocation of Seller's disagreement with such
Allocation. In the event Seller timely notifies Buyer of such disagreement, the parties shall resolve
such disagreement in the manner described in Section 9.3 hereof. The parties shall revise the
Allocation from time to time as mutually agreed to take into account any purchase price adjustment
(including without limitation, any indemnification payment made pursuant to Article VIII).
Accordingly, the parties shall, except as otherwise provided by Law, file all Tax Returns (including,
without limitation, IRS Form 8594 and any comparable form under state, local or foreign Tax Law)
in a timely manner and consistent with such Allocation, as revised from time to time. Each party
agrees to notify the other party in the event that any Governmental or Regulatory Authority takes or
proposes to take a position for Tax purposes that is inconsistent with the Allocation. Seller shall
provide Buyer with a copy of any information required to be furnished to the Secretary of the
Treasury under Code Section 1060.

1.8 Third Party Consents.

(a) Prior to Closing, Buyer and Seller shall cooperate and use their respective
commercially reasonable efforts in obtaining any consents (both from Third Parties and from
Governmental or Regulatory Authorities) necessary or required for the Transfer of the Transferred
Assets to Buyer at Closing, including the Assumed Contracts.

(b) - Notwithstanding anything to the contrary in this Agreement, this Agreement
shall not constitute an agreement or attempted agreement to Transfer any Contract, or any Action,
claim, right or benefit arising under or resulting from any Contract, that would otherwise constitute
an Assumed Contract, if such Transfer or attempt to make such Transfer, without the consent or
approval of a Third Party, would constitute a breach or violation thereof or in any way affect the
rights of Seller thereunder; and no action under this Agreement shall constitute a Transfer of such a
Contract in the absence of such consent or approval. To the extent that Seller is unable to Transfer
any Contract that would otherwise constitute an Assumed Contract, Seller and Buyer shall use
commercially reasonable efforts to enter into arrangements reasonably necessary to provide for
Buyer to receive the benefits thereunder, including, at the request and at the sole expense of Buyer,
enforcement by Seller for the benefit of Buyer of any and all rights of Seller thereunder against the
other party thereto.

1.9 Further Convevances and Assumptions. At any time and from time to time
following the Closing, Seller and Buyer shall, and shall cause their respective Affiliates to, do,
execute, acknowledge and deliver, and cause to be done, executed, acknowledged or delivered, all
such further acts, deeds, assignments, transfers, conveyances, powers of attorney, notices,
assumptions, assurances and releases and such other instruments, and shall take such further actions,
as may be reasonably necessary or appropriate to Transfer to Buyer and its respective successors or
assigns, all of the rights, titles, interests, estates, remedies, powers and privileges intended to be
transferred to Buyer under this Agreement and the Instruments of Transfer and the Ancillary
Agreements and to assure fully to Seller and its Affiliates and their successors and
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assigns, the assumption of the Assumed Liabilities by Buyer under this Agreement and obligations
and Liabilities of Buyer under the Ancillary Agreements, and to otherwise make effective the
transactions contemplated hereby and thereby.

1.10 Risk of Loss. Until the Effective Time, any Liability, loss of or damage to the
Transferred Assets from fire, flood, casualty or any other similar occurrence shall be the sole
responsibility of Seller. As of the Effective Time, title to the Transferred Assets shall be transferred
to Buyer. After the Effective Time, Buyer shall bear all risk of loss associated with the Transferred
Assets, wherever located, and shall be solely responsible for procuring adequate insurance to protect
the Transferred Assets against any such loss.

ARTICLE II

CLOSING, DELIVERIES, TAX MATTERS

2.1 Closing. The closing of the transactions contemplated by this Agreement (the
“Closing™) shall take place commencing at 10:00 a.m., Eastern Standard Time, on (i) the date that is
two (2) Business Days following the date on which the last of the conditions set forth in Article VI
hereof shall have been satisfied (or waived by the appropriate party) (other than any of such
conditions that by their nature are to be satisfied at the Closing, but subject to the satisfaction or
waiver of such conditions) or (ii) such other date as shall have been mutually agreed upon in writing
by Buyer and Seller (the “Closing Date™). The Closing shall be deemed to have occurred at
11:59:59 PM (EST) on the day immediately preceding the Closing Date (the "Effective Time").
The Closing shall occur at the offices of Skadden, Arps, Slate, Meagher & Flom LLP, 4 Times
Square, New York, NY 10036 or such other place as the parties may agree.

22 Deliveries by Seller. At the Closing, Seller shall deliver or cause to be delivered
to Buyer the following:

(a) a bill of sale substantially in the form attached hereto as Exhibit C ("Bill of
Sale™), executed by Seller;

(b) an assignment and assumption of Assumed Liabilities and Assumed
Contracts in substantially the form attached hereto as Exhibit D ("General Assignment”), executed
by Seller;

, (c) patent assignment documentation substantially in the form attached hereto as
Exhibit E ("Patent Assignment"), executed by Seller;

(d)  trademark assignment documentation substantially in the form attached
hereto as Exhibit F (the "Trademark Assignment"), executed by Seller;

(e) a certificate substantially in the form attached hereto as Exhibit G, certifying
that Seller is not a "foreign person” within the meaning of Section 1445 of the Code, executed by
Seller;

63 the Transition Services Agreement, executed by Seller;
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(g) all Material Consents (or waivers with respect thereto);
(h)  the Amgen Consent, executed by Seller and Amgen;

@ satisfactory evidence of the releases of all Encumbrances (other than
Permitted Encumbrances) on the Transferred Assets and all UCC releases required for Seller to
consummate the transactions contemplated hereby, in form and substance reasonably satisfactory to
Buyer;

() the Seller's Closing Certificate;

(k)  aninvoice (together with reasonable documentation to verify payments made
by Seller) for pro-rata reimbursement by Buyer of expenses incurred by Seller (including amounts
paid by Seller prior to Closing for Liabilities accruing after Closing and expenses incurred after the
Closing Date) for (i) health insurance for Transferred Employees to the extent provided in the
Transition Services Agreement and (ii) fees paid by Seller to Amgen in respect of the Monthly
Maintenance Cost (as defined in Amendment No. Five to the Amgen License Agreement) (the
"Transition Related Payments"); and

O any other Instruments of Transfer or other documents reasonably requested
by Buyer to consummate the transactions contemplated hereby.

2.3 Deliveries by Buyer. At the Closing, Buyer shall deliver or cause to be delivered
to Seller:

(a) the Closing Payment;

(b)  the General Assignment;

(¢)  the Patent Assignment;

(d) the Trademark Assignments;

(e) the Transition Services Agreement;

® the Amgen Consent, executed by Buyer;
(g) Buyer's Closing Certificate; and

(h)  any other Instruments of Transfer or other documents reasonably requested
by Seller to consummate the transactions contemplated hereby.

2.4 Certain Tax Matters. The following provisions shall govern the allocation of
responsibility as between Buyer and Seller for certain tax matters following the Closing Date:

(a) Transfer Taxes and Costs. All transfer, sales, use, value added, stamp,
recording, registration, excise, and other similar Taxes arising out of, in connection with or
attributable to the transactions contemplated by this Agreement, and any notarial fees incurred in
connection with (i) the Transfer of any of the Transferred Assets pursuant to this Agreement or the
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Ancillary Agreements, (ii) the delivery of this Agreement or any of the Ancillary Agreements, and
(iii) the consummation of any of the transactions contemplated by this Agreement or any of the
Ancillary Agreements (collectively, "Transfer Taxes"), if any, shall be borne by Buyer. Except as
required by applicable Law, Buyer shall prepare, execute and file all Transfer Tax Returns and other
documentation as may be required to comply with the provisions of any such Transfer Tax Laws.
The party that is required by applicable law to make the filings, reports, or returns with respect to
any applicable Transfer Taxes shall do so on a timely basis, and the other party shall cooperate with
respect thereto as necessary. Buyer shall provide to Seller, and Seller shall provide to Buyer, all
exemption certificates, resale certificates and other similar documentation with respect to the listed
Transfer Taxes that may be provided for under applicable Law. Such certificates shall be in the
form, and shall be signed by the proper party, as provided under applicable Law.

(b) Pre-Closing Taxes. Seller shall be liable for all Taxes relating to or arising
out of or in connection with the Transferred Assets or the Product Business imposed with respect to,
incurred in or attributable to any taxable period ending on or before the Closing Date (the "Pre-
Closing Period™).

(c) Post-Closing Taxes. Buyer shall be liable for all Taxes relating to or arising
out of or in connection with the Transferred Assets or the Product Business imposed with respect to,
incurred in or attributable to any taxable period beginning after the Closing Date (the "Post-Closing
Period™).

(d) Straddle Period Taxes. All Taxes other than Transfer Taxes or Taxes based
upon or related to income or receipts, including but not limited to, all personal property taxes, ad
valorem obligations and similar taxes imposed on a periodic basis, in each case levied with respect
to the Transferred Assets or the Product Business for a taxable period which includes (but does not
end on) the Closing Date (a "Straddle Period"), shall be apportioned between Seller and Buyer.
Taxes attributable to the Pre-Closing Period and Post-Closing Period shall be determined by
assuming that the Straddle Period consisted of two (2) taxable years or periods, one which ended at
the close of the Closing Date and the other which began on the date immediately following the
Closing Date, and items of income, gain, deduction, loss or credit, and state and local
apportionment factors for the Straddle Period shall be allocated between such two (2) taxable years
or periods on a "closing of the books basis" by assuming that the books of the Person subject to
such Tax were closed at the close of the day on the Closing Date, provided, however, that
exemptions, allowances or deductions that are calculated on an annual basis, such as the deduction
for depreciation, and Taxes calculated on a periodic basis (such as real property Taxes and other ad
valorem Taxes) shall be apportioned ratably between such periods on a daily basis. Within ninety
(90) days after the Closing, Seller and Buyer shall present a reimbursement to which each is entitled
under this Section 2.4(d) together with such supporting evidence as is reasonably necessary to
calculate the applicable Pre-Closing Period or Post-Closing Period amount. Such amount shall be
paid by the party owing it to the other within ten (10) days after delivery of such statement.
Thereafter, Seller shall notify Buyer upon receipt of any bill for personal property Taxes relating to
the Transferred Assets or the Product Business, part or all of which are attributable to the Post-
Closing Period, and shall promptly deliver such bill to Buyer who shall pay the same to the
appropriate taxing authority, provided that if such bill covers the Pre-Closing Period, Seller shall
also remit prior to the due date of assessment to Buyer payment for the attributable amount of such
bill that is attributable to the Pre-Closing Period. In the event that either Seiler or Buyer shall
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thereafter make a payment for which it is entitled to reimbursement under this Section 2.4(d), the
other party shall make such reimbursement promptly but in no event later than thirty (30) days after
the presentation of a statement setting forth the amount of reimbursement to which the presenting
party is entitled along with such supporting evidence as is reasonably necessary to calculate the
amount of reimbursement. Any payment required under this Section 2.4(d) and not made within ten
(10) days of delivery of the statement shall bear interest at the rate per annum determined, from
time to time, under the provisions of Section 6621(a)(2) of the Code for each day until paid.

(e) Cooperation on Tax Matters. Buyer and Seller shall cooperate fully, as and
to the extent reasonably requested by the other party, and shall retain and (upon the other party's
request) furnish or cause to be furnished to the other party, as promptly as practicable, such
information and assistance relating to the Transferred Assets and the Assumed Liabilities as is
reasonably necessary for the preparation and filing of any Tax Return, claim for refund or other
required or optional filings relating to Tax matters, for the preparation for any Tax audit, for the
preparation for any Tax protest, or for the prosecution or defense of any suit or other proceeding
relating to Tax matters. Such cooperation shall also include making employees available on a
mutually convenient basis to provide additional information and explanation of any material
provided hereunder at the expense of the requesting party. Buyer and Seller agree (A) to retain all
books and records with respect to Tax matters pertinent to the Seller relating to any taxable period
beginning before the Closing Date until the expiration of the statute of limitations (and, to the extent
notified by Buyer or Seller, any extensions thereof) of the respective taxable periods, and to abide
by all record retention agreements entered into with any taxing authority, and (B) to give the other
party reasonable written notice prior to transferring, destroying or discarding any such books and
records and, if the other party so requests, Buyer or Seller, as the case may be, shall allow the other
party to take possession of such books and records.

H Settlement of Tax Matters. Notwithstanding any provision to the contrary
contained in this Agreement, Buyer shall not consent to entry of any judgment or enter into any
settlement or agreement relating to Taxes for which Buyer will seek reimbursement or
indemnification from Seller or which relate to a Pre-Closing Period or Straddle Period, without the
written consent of Seller, which consent shall not be unreasonably withheld.

(g) Tax Claims.

(1) After the Closing, each of Seller and Buyer shall promptly
notify the other party in writing upon receipt of any written notice of any pending or
threatened audit or assessment, suit, proposed adjustment, deficiency, dispute, distractive or
judicial proceeding or similar claim relating to Taxes (a "Tax_Claim") with respect to
damages for which Seller could be liable pursuant to this Agreement;

(i1) Seller shall have a right to control, at its own cost, without
affecting its or any other party's rights to indemnification under this Agreement, the defense
of all Tax Claims relating to any Pre-Closing Period or Straddle Period; provided. that Buyer
shall have the right to materially participate, without affecting its or any other party’s rights
to indemnification under this Agreement, in the defense of all Tax Claims relating to any
Straddle Period;
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(1ii) Buyer shall have a right to control, at its own cost, without
affecting its or any other party’s rights to indemnification under this Agreement, the defense
of all Tax Claims relating to any Post-Closing Period;

: (iv) Buyer shall not settle any Tax Claim relating to any
Straddle Period or Post-Closing Period that will in any way affect Taxes on a Pre-Closing
Period or Straddle Period without the prior written consent of Seller, which consent will not
be unreasonably withheld; and

v) Notwithstanding any other provision in this Agreement to
the contrary, failure of Buyer to give notice to Seller of a Tax Claim for which Seller could
be liable under this Section 2.4(g) shall, to the extent Seller does not otherwise have nor
should have knowledge of such Tax Claim, result in forfeiture of Buyer’s right to any and all
indemnification related to such Tax Claim under this Agreement.

ARTICLE 111

REPRESENTATIONS AND WARRANTIES OF SELLER

Except as set forth herein, Seller hereby represents and warrants to Buyer, as of the
date hereof and as of the Closing Date, as follows:

3.1 Corporate Existence. Seller is a corporation duly organized, validly existing, and
in good standing under the laws of the State of Delaware. Seller has full corporate power and
authority to conduct the Product Business as it is now being conducted and to own or lease its assets.
Seller is duly qualified or licensed to do business as a foreign corporation, and is in good standing
as a foreign corporation, in every jurisdiction in which the ownership of the Transferred Assets or
the conduct of the Product Business requires such qualification or license, except where the failure
to do so would not have a Product Material Adverse Effect.

3.2 Corporate Power and Authority. Seller has full corporate power and corporate
authority to execute and deliver this Agreement and the Ancillary Agreements, as applicable,
perform its obligations hereunder and thereunder, to Transfer the Transferred Assets and
consummate the transactions contemplated herein and therein. The execution and delivery of this
Agreement and the Ancillary Agreements, as applicable, the performance by Seller of its
obligations hereunder and thereunder and the consummation of the transactions contemplated herein
and therein have been duly and validly authorized by all necessary corporate action on the part of
Seller and no other proceedings or actions on the part of Seller are necessary to authorize such
execution, delivery and performance. Each of this Agreement and the Ancillary Agreements has
been, or will be prior to Closing, as applicable, duly and validly executed and delivered by Seller
. and (assuming the due authorization, execution and delivery by Buyer) constitutes, or will constitute
at Closing, as applicable, the legal, valid and binding obligation of Seller, enforceable against it in
accordance with their terms except (a) as the same may be limited by applicable bankruptcy,
insolvency, reorganization, moratorium or similar Laws relating to creditor's rights generally and (b)
subject, as to enforceability, to general principles of equity (regardless of whether enforcement is
sought in a proceeding at law or in equity) (clauses (a) and (b), the "Enforceability Exceptions").
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3.3 Consents: No Violation.

(a) Except for the requisite filings under the HSR Act and the expiration or
termination of the waiting period thereunder, and except for all filings and other actions
contemplated by this Agreement and the Ancillary Agreements (including any consents, licenses,
permits, waivers, approvals, authorizations or orders from any Governmental or Regulatory
Authority necessary to transfer the Product Regulatory Approvals from Seller to Buyer, all of which
are set forth in Section 3.3(a) of the Seller Disclosure Letter) (the "Regulatory Consents"), the
execution, delivery and performance by Seller of this Agreement and the Ancillary Agreements and
the consummation by Seller of the transactions contemplated hereby and thereby will not require
any notice to, filing with, or the consent, approval or authorization of, any Person or Governmental
or Regulatory Authority.

(b)  Neither the execution and delivery of this Agreement or the Ancillary
Agreements by Seller nor the consummation of the transactions contemplated hereby or thereby will
(1) conflict with, violate or result in a breach of any of the terms, conditions or provisions of or
constitute (with due notice or lapse of time, or both) a default under or give rise to any right of
termination, cancellation or acceleration or result in the creation of any Encumbrance upon any of
the Transferred Assets under any provision of Seller's certificate of incorporation or by-laws, (ii)
except as set forth on Section 3.3(b) of the Seller Disclosure Letter, violate or result in a breach or
result in the acceleration or termination of, or the creation in any Third Party of the right to
accelerate, terminate, modify or cancel any Material Contract, or (iii) subject to the governmental
filings and Regulatory Consents set forth in Section 3.3(a) hereof, conflict with or violate in any
material respect any applicable Law.

34 Tax Matters.

(a) There are no Encumbrances on any of the Transferred Assets that arose in
connection with any failure (or alleged failure) to pay any Tax, and to the Knowledge of Seller,
there is no basis for assertion of any claims attributable to Taxes which, if adversely determined,
would reasonably be expected to result in any such Encumbrance.

(b) Seller has, with respect to the Product Business, timely paid (or caused to be
timely paid) all Pre-Closing Taxes (whether or not shown on any Tax Return) that will have been
required to be paid on or prior to the Closing Date, the non payment of which would result in a
Liability for Taxes with respect to any of the Transferred Assets, would otherwise materially affect
the Business or would result in the Buyer becoming liable or responsible for Pre-Closing Taxes as a
transferee or successor by Contract, Law or otherwise. To Seller's Knowledge, with respect to the
Product Business only, Seller has complied in all material respects with all applicable Laws relating
to the collection, withholding and payment and withholding of Taxes (such as sales or use Taxes or
Taxes required to have been withheld and paid in connection with amounts paid or owing to any
employee, independent contractor, creditor, member, stockholder or any other third party).

© No Tax authority has, with respect to the Product Business, raised any issues
in connection with any Tax Return relating to Taxes that would materially affect the Post-Closing
Period; there are, with respect to the Product Business, no pending tax audits and, with respect to
the Product Business, no waivers of statutes of limitations have been given that would materially
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affect the Post-Closing Period and Seller has, with respect to the Product Business, not otherwise
agreed to any extension of time with respect to a Tax assessment or deficiency that would
materially affect the Post-Closing Period.

3.5 No Product Material Adverse Effect. Between December 31, 2006 and the date
hereof, and except as set forth on Section 3.5 of the Seller Disclosure Letter:

(a) there has not been any Product Material Adverse Effect and no event has
occurred or circumstance or condition exists that would reasonably be expected to result in such a
Product Material Adverse Effect; and

(b) Seller has, consistent with the conduct of the Product Business during the
twelve (12) months prior to the Execution Date: (i) continued and conducted the Product Business
in Seller's ordinary and usual course of business, (ii) maintained its relationships with suppliers,
distributors, customers and others having material business relationships with Seller related to the
Product Business and (iii) not sold or shipped Product or entered into any agreement to sell or ship
Product to direct sale customers or Wholesalers which would exceed the normal and customary
levels of purchases of Infergen made by such customers and the inventory levels of Infergen
maintained by them.

3.6 Title to Transferred Assets. Seller has good and valid title to the Transferred
Assets free and clear of any Encumbrances, except for the Permitted Encumbrances. Upon
consummation of the transactions contemplated hereby, Buyer will have acquired good and valid
title to the Transferred Assets, and, at Closing, the Transferred Assets will be free and clear of all
Encumbrances except for Permitted Encumbrances and Encumbrances created by Buyer. Seller has
not received any notice of any adverse claims of ownership to or right to use the Transferred Assets,
and to Seller's Knowledge, no facts or circumstances exist which would provide a reasonable basis
for any such adverse claim of ownership or right to use any of the Transferred Assets.

3.7 Intellectual Property.

(a) Seller is the owner, licensee or sublicensee (as applicable), free and clear of
any Encumbrance, except for the Permitted Encumbrances, of all right, title and interest in and to
the Product Intellectual Property.

; (b) Section 3.7(b) of the Seller Disclosure Letter sets forth a true and complete
list of the material Intellectual Property owned, licensed or controlled by Seller covering the
Product Business.

(©) To the Knowledge of Seller, (i) the activities of the Seller, if any, relating to
the development, manufacture, marketing, use, sale, distribution, import, export or other
commercial exploitation of the Product by Seller, in each case in connection with the operation of
the Product Business, do not infringe upon, misappropriate, violate, dilute (with respect to any
trademarks, trade names, brand names and service marks) or otherwise constitute the unauthorized
use of, the Intellectual Property rights of any third party; and (ii) no right, license, lease, consent, or
other agreement is required with respect to any Product Intellectual Property for the conduct of the
Product Business other than those included in the Transferred Assets.
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(d) To the Knowledge of Seller, (i) none of the Product Patents is involved in any
litigation, reissue, interference, reexamination or opposition, (ii) there has been no threat or other
indication that any such proceeding will hereafter be commenced, (iii) the Product Patents (other
than patent applications) (A) are in good standing, (B) are without challenge of any kind; and (C)
are valid and enforceable, and have not been adjudged invalid or unenforceable in whole or in part .

(e) To the Knowledge of Seller, (i) none of the Product Trademarks or Product
Domains or registrations or applications to use or register such items have been or are involved in
any cancellation, nullification, interference, conflict, concurrent use or opposition proceeding, or
litigation, and (ii) there has been no threat or other indication that any such proceeding will
hereafter be commenced.

® To the Knowledge of Seller, no legal proceedings are pending or threatened,
against Seller (1) based upon, challenging or seeking to deny or restrict the use of any of the Product
Intellectual Property, (ii) alleging that any services provided by, processes used by, or products
manufactured or sold or to be manufactured or sold by Seller in relation to the Product Business
infringe or misappropriate any Intellectual Property right of any third party or (iii) alleging that the
Amgen License Rights or Roche/Genentech License Rights conflict with the terms of any third
party license or other agreement.

(g) To the Seller's Knowledge, the Product Intellectual Property is not licensed or
otherwise similarly made available to any Person by Seller.

(h) To the Seller's Knowledge, Seller exclusively owns or licenses all right, title,
and interest to and in the Product Intellectual Property (other than intellectual property rights
identified in Section 3.7(h) of the Seller Disclosure Letter) free and clear of any Encumbrance
(other than Permitted Encumbrances).

(i) Seller has, with respect to the Product Business, taken reasonable measures
and precautions to protect and maintain its trade secrets and other confidential information in
confidence and Seller’s employees, consultants, and vendors who had access to such confidential
information were each parties to written confidentiality agreements with Seller with respect thereto.

)] To Seller's Knowledge, (i) Seller has not received any written notice or
communication of any actual, alleged, or potential infringement, misappropriation or unlawful or
unauthorized use of any Intellectual Property owned by any other Person in connection with the
Product and (ii) no other Person is infringing, misappropriating, or making any unlawful or
unauthorized use of any Product Intellectual Property owned, licensed, or otherwise used by Seller
or its Affiliates.

k) To Seller's Knowledge, as of the date of this Agreement, no interference,
opposition, reissue, reexamination, or other Action is pending or is threatened, in which the scope,
validity, or enforceability of any Product Intellectual Property is being or, to the Seller's Knowledge,
could reasonably be expected to be, contested or challenged.

D To Seller's Knowledge, no present or former employee of or consultant to
Seller or any of its Affiliates has any ownership interest (whether or not currently exercisable), in
whole or in part, in any material Product Intellectual Property.
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3.8 Compliance with Laws: Litigation.

(a) Except with respect to any matter relating to or arising from Regulatory
Approvals (which is addressed in Section 3.9), Seller is in compliance in all material respects with
all Laws as they relate to the Product, the Product Business, the Transferred Assets and the
Assumed Liabilities. Except as otherwise set forth on Section 3.8(a) of the Seller Disclosure Letter,
from the date Seller acquired the Product Business, Seller has not been charged with, received
written notice with respect to or to Seller's Knowledge been under investigation with respect to a
violation of Law applicable to the Product or the Product Business.

(b) There are no actions, claims, proceedings or investigations (collectively,
"Actions") existing, pending or to Seller's Knowledge, threatened with respect to the Product, the
Product Business, the Transferred Assets or the Assumed Liabilities or with respect to this
Agreement or any of the transactions contemplated hereby by or before any Governmental or
Regulatory Authority.

(©) Since the date Seller acquired the Product Business, no Governmental or
Regulatory Authority has served notice on Seller that the Product was or is in material violation of
any Law or the subject of any investigation.

(d) No Governmental or Regulatory Authority has commenced or, to Seller's
Knowledge, threatened to initiate any action to withdraw the Product or request the recall of the
Product or commenced or, to Seller's Knowledge, threatened to initiate any action to enjoin
production of the Product at any facility.

3.9 Regulatory Approvals.

(a) Section 3.9(a) of the Seller Disclosure Letter sets forth a complete and correct
list of all Product Regulatory Approvals. Seller has provided to Buyer complete and correct copies
of the Product Regulatory Approvals. The Product Regulatory Approvals are in full force and effect.
Seller has provided Buyer complete and correct copies of all reports, audits, surveys or inspections
by or on behalf of any Governmental or Regulatory Authority to the extent such reports reflect
adverse findings, deficiencies or other failures to meet any applicable Laws in any material respect.

(b) Seller has all Product Registrations necessary for or used to carry on the
Product Business as conducted and being conducted by Seller and which are required by applicable
Law. To Seller's Knowledge, Seller has not abandoned or allowed to lapse any such Product
Registrations, and all such Product Registrations are active. Seller has filed with the FDA all
required notices, supplemental applications and annual or other reports, including adverse
experience reports, with respect to each IND, NDA or BLA or other Product Regulatory Approval
that is held in the name of Seller and relate to the Product.

(c) To Seller's Knowledge, except as otherwise set forth on Section 3.9(c) of the
Seller Disclosure Letter, Seller is in compliance with all of the Regulatory Approvals listed on
Section 3.9(a) of the Seller Disclosure Letter, and, since the time Seller acquired its rights in the
Product, Seller has not received any notification, written or oral, from any Third Party with respect
to any alleged or possible material violation with respect to any such Regulatory Approvals, and to
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Seller's Knowledge, there are no facts or circumstances that would form a reasonable basis for any
such violation.

3.10 Material Contracts.

(a) Section 3.10 of the Seller Disclosure Letter sets forth a complete and correct
list of each of the Assumed Contracts (i) which involve annual payments totaling [$100,000 or[ ok ’1
more], or (ii) which are otherwise material to the Product Business (the "Material Contracts"). Seller\" e
has delivered to or made available to Buyer true and complete copies of all Material Contracts. All
such Material Contracts to which Seller is a party are, as to Seller (and, as to the other parties
thereto, to the Knowledge of Seller), legal, valid and binding agreements of the respective parties
thereto, are in full force and effect and enforceable in accordance with their terms subject to the
Enforceability Exceptions. Section 3.10(a) of the Seller Disclosure Letter identifies each Material
Contract that requires the consent of or notice to the other party thereto to avoid any breach, default
or violation of such Contract in connection with the transactions contemplated by this Agreement.

(b) Seller is not in material breach or default, and no event has occurred that with
notice or lapse of time would constitute a material breach or default by Seller permitting termination,
modification, or acceleration, under any Material Contract. To the Knowledge of Seller, no other
party to any Material Contract is in material breach or default under, or has repudiated any material
provision of, any such Material Contract.

(c) The Amgen Agreements are all of the Contracts between Seller and Amgen
that pertain to the Product.

3.11 Inventory. The Inventory is valued on the books of Seller in accordance with
Seller's standard accounting practices, consistently applied. To Seller’s Knowledge, except as
otherwise set forth on Section 3.11 of the Seller Disclosure Letter, the Inventory has been produced
or manufactured in accordance with all applicable Law and Product Registrations.

3.12 Brokers Fees.

(a) No broker, finder or investment banker has acted directly or indirectly for
Seller in connection with this Agreement or the transactions contemplated hereby; and

(b)  No broker, finder or investment banker is entitled to any brokerage, finder's
or other fee or commission in respect thereof based in any way on this Agreement or the
transactions contemplated hereby on behalf of Seller.

3.13 Sufficiency. The Transferred Assets and Buyer's rights under this Agreement and
the other Ancillary Agreements, constitute all of the material assets that are necessary for Buyer to
operate the Product Business as of and after the Closing in a substantially similar manner as the
Product Business was operated by Seller for the twelve (12) months prior to the Effective Time;
provided, however, for the avoidance of doubt, such representation and warranty shall exclude any
and all assets and capabilities that a comparable company in the United States pharmaceutical
business should customarily be capable of providing in connection with the operation of a business
such as the Product Business, including internal and external infrastructure, information system and
technology, manufacturing equipment and facilities,
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business permits and licenses, professional services, trade and distribution networks, personnel,
facilities, factories and other property, promotional and brand strategies, and financing.

3.14 Disclosure Letter. To the extent any Seller representation or warranty herein
provides a corresponding schedule of disclosures or exceptions in the disclosure letter delivered to
Buyer by Seller as of the date hereof (the "Seller Disclosure Letter"), such schedule qualifies the
representation and warranty in the correspondingly numbered section of this Agreement to which it
relates and any other representation and warranty to which it is readily apparent from a reading of
the Seller Disclosure Letter that such disclosure is related.

3.15 Financial Statements. Section 3.15 of the Seller Disclosure Letter contains true,
correct and complete copies of statements of selected financial information related to the Product
for [the three month periods ended September 30, 2006 and 2007 and the nine month periods endedEn M}
September 30, 2006 and 2007] (the "Product Financial Statements"). The Product Financial
Statements have been prepared in accordance with GAAP consistently applied from the books and
records of Seller which have been maintained in a manner consistent with Seller's accounting
policies. The Product Financial Statements fairly present, in all material respects, the results of
operations of Seller as they relate to the Product for such periods, except for normal recurring year
end adjustments.

3.16 Product Records. All of the Product Records have been maintained in accordance
with sound business practices.

3.17 Insurance Claims. To Seller’s Knowledge, neither Seller nor any of its Affiliates
has filed any formal products liability claim with its insurers arising from the Product since Seller
acquired the Product Business, and Seller has not received any written notice of any threatened
products liability claims with respect to the Product.

3.18 No Other Representations and  Warranties. EXCEPT FOR THE
"REPRESENTATIONS AND WARRANTIES CONTAINED IN THIS ARTICLE IIl AND THE
ANCILLARY AGREEMENTS, SELLER MAKES NO EXPRESS OR IMPLIED
REPRESENTATION OR WARRANTY, AND SELLER HEREBY DISCLAIMS ANY SUCH
REPRESENTATION OR WARRANTY WITH RESPECT TO THE EXECUTION AND
DELIVERY OF THIS AGREEMENT AND THE CONSUMMATION OF THE TRANSACTIONS
CONTEMPLATED BY THIS AGREEMENT.

ARTICLE IV

REPRESENTATIONS AND WARRANTIES OF BUYER
Buyer hereby represents and warrants to Seller as follows:

4.1 Corporate Existence. Buyer is a limited liability company duly formed, validly
existing and in good standing under the laws of the Commonwealth of Pennsylvania. Buyer has full
limited liability company power and authority to conduct its business as it is now being conducted
and to own or lease its properties and assets. Buyer is duly qualified or licensed to do business as a
foreign company, and is in good standing as a foreign company, in every jurisdiction in which the
ownership of the Transferred Assets would require such qualification or
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license, except where the failure to be so qualified would not have a material adverse effect on the
ability of Buyer to consummate the transactions contemplated by this Agreement or perform its
obligations under this Agreement or the Ancillary Agreements. Copies of the organizational
documents of Buyer have been made available to Seller, and such copies are accurate and complete
copies of such organizational documents as in effect on the date hereof.

4.2 Corporate Power and Authority. Buyer has full limited liability company power
and limited liability company authority to execute and deliver this Agreement and the Ancillary
Agreements, as applicable, perform its obligations hereunder and thereunder, purchase the
Transferred Assets and consummate the transactions contemplated herein and therein. The
execution and delivery of this Agreement and the Ancillary Agreements, as applicable, the
performance by Buyer of its obligations hereunder and thereunder and the consummation of the
transactions contemplated herein and therein have been duly and validly authorized by all necessary
limited liability company action on the part of Buyer and no other proceedings or actions on the part
of Buyer are necessary to authorize such execution, delivery and performance. Each of this
Agreement and the Transaction Agreements has been, or will be at Closing, as applicable, duly and
validly executed and delivered by Buyer and (assuming the due authorization, execution and
delivery by Seller) constitutes, or will constitute prior to Closing, as applicable, the legal, valid and
binding obligation of Buyer, enforceable against it in accordance with its terms subject to the
Enforceability Exceptions.

43 Consents: No Violations.

(a) Except for the requisite filings under the HSR Act and the expiration or
termination of the waiting period thereunder, and except for the Regulatory Consents, the execution,
delivery and performance by Buyer of this Agreement and the Ancillary Agreements and the
consummation by Buyer of the transactions contemplated hereby and thereby will not require any
notice to, filing with, or the consent, approval or authorization of, any Person or Governmental or
Regulatory Authority.

(b)  Neither the execution and delivery of this Agreement or the Ancillary
Agreements nor the consummation of the transactions contemplated hereby or thereby will (i)
conflict with, violate or result in a breach of any provision of the organizational documents of Buyer
or (ii) subject to the governmental filings and Regulatory Consents set forth in Section 4.3(a),
violate any applicable Law.

4.4 Financing. Buyer has received a letter [from National City Bank (the "Financing
Letter") stating that National City Bank is highly confident that it can structure, arrange and L NEE.
syndicate a credit facility for Buyer in an aggregate amount of up to $95,000,000 (the "Financing"),|™*
which, together with Buyer's cash on hand], constitutes sufficient funds to pay in cash the Purchase
Price and all fees and expenses necessary or related to the consummation of the transactions
contemplated by this Agreement. Buyer has provided Seller a true, complete and correct copy of
the Financing Letter.

4.5 Litigation. There are no Actions existing, pending or, to Buyer's knowledge,
threatened against Buyer before any Governmental or Regulatory Authority, which, if determined
adversely, would reasonably be expected to have a material adverse effect on the
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ability of Buyer to consummate the transactions contemplated by this Agreement or perform its
obligations under this Agreement or the Ancillary Agreements.

4.6 Brokers Fees.

(a) No broker, finder or investment banker has acted directly or indirectly for
Buyer in connection with this Agreement or the transactions contemplated hereby; and

(b) No broker, finder or investment banker is entitled to any brokerage, finder's
or other fee or commission in respect thereof based in any way on this Agreement or the
transactions contemplated hereby on behalf of Buyer.

ARTICLE V

COVENANTS

5.1 Conduct of the Product Business.

(a) Between the date hereof and the Closing Date, except as otherwise set forth
on Section 5.1 of the Seller Disclosure Letter, as contemplated by this Agreement or consented to in
writing by Buyer (whose consent may not be unreasonably withheld, delayed or conditioned), Seller
shall, consistent with its conduct of the Product Business during the twelve (12) months prior to the
date hereof (i) continue to conduct the Product Business in Seller's ordinary and usual course of
business and (ii) use its commercially reasonable efforts consistent with past practices and policies
to (A) not take any action to diminish the market for Infergen and the goodwill associated with
Infergen and the Product Intellectual Property, (B) preserve in full force and effect the Assumed
Contracts, (C) maintain its relationships with suppliers, distributors, customers and others having
business relationships with it related to the Product Business, and (D) maintain in good standing all
Product Regulatory Approvals held by Seller.

(b) Between the date hereof and the Closing Date, Seller shall not, without
Buyer's prior written consent whose consent may not be unreasonably withheld, delayed or
conditioned (i) take any affirmative action, or fail to take any reasonable action within its control,
which would reasonably be expected to (A) cause Seller to violate Section 5.1(a), or (B) have a
Product Material Adverse Effect; (ii) make any material modifications to any Material Contract; (iii)
sell, lease, transfer or assign any of the Transferred Assets, other than inventory in the ordinary
course of business consistent with past custom and practice; (iv) delay or postpone the payment of
accounts payable and other Liabilities related to the Product Business or accelerate the collection of
accounts receivable related to the Product Business, other than in the ordinary course of business
consistent with past custom and practice; (v) enter into any Contract (or series of related Contracts)
or amendment of any Contract in each case related to the Product Business involving an aggregate
consideration with respect to each such Contract in excess of [$10,000] other than in the ordinaryE.. L3 s A
course of business consistent with past custom and practice; (vi) create or suffer to exist any
Encumbrance on any of the Transferred Assets other than Permitted Encumbrances; (vii) take or
omit to take any action with the intention or purpose of causing the representations and warranties
contained in this Agreement to be untrue in any material respect on the Closing Date, other than
such action as shall have been previously agreed to in writing by the parties hereto; (viii) sell or ship

19
+ 10839469.8
575529 v1/SD



Product or enter into any agreement to sell or ship Product to direct sale customers or Wholesalers
which would exceed the normal and customary levels of purchases of Infergen made by such
customers and the inventory levels of Infergen maintained by them; or (ix) authorize any of the
foregoing or enter into any agreement to do any of the foregoing.

() [Seller shall, at its expense, relabel the Products described in Section 5.1(¢) of
the Seller Disclosure Letter as promptly as is reasonably practicable but in any event on or before
the dates set forth in Section 5.1(c) of the Seller Disclosure Letter in accordance with the
requirements of the FDA. The parties shall reasonably cooperate to exchange Products with 24
month labels in the distribution channel with Products relabeled with 36 month labels from
Inventory after the Closing Date. Such replaced Products shall not constitute Product Returns under
Section 5.10(b) hereof; provided, that Seller shall be responsible for all destruction, disposal and
other costs associated with the processing of returns in connection with such exchange of Products.
The parties acknowledge that the Product lots listed in Section 5.10(b)(1)(B) of the Seller Disclosure
Letter may be modified to accommodate the exchange of Products labeled with 24 month labels for
Products from Inventory labeled with 36 month labels. To the extent there are not sufficient
quantities of Products with 36 month labels in Inventory, Buyer may purchase Products with 36
month labels from Amgen under the Amgen Agreements. Seller shall reimburse Buyer for the cost
of goods of Products with 36 month labels so purchased from Amgen].

(d [Seller will use commercially reasonable efforts to negotiate and execute a
definitive agreement with HealthBridge Reimbursement and Product Support, Inc. with respect to
the matters described in Section 5.1(d) of the Seller Disclosure Letter on or prior to the Closing
Date].

5.2 Access to Information. Between the date hereof and the Closing Date, Seller shall,

upon reasonable notice and subject to any applicable Law, including, without limitation, antitrust
Laws, (a) afford Buyer, its financing sources and their respective representatives reasonable access,

S

vt X*%K"

during regular business hours, to Seller's personnel, the Assumed Contracts, Product Regulatory -

Approvals, the Product Records and all other information and materials pertaining to the Product
Business; provided, however, that such access shall not unreasonably interfere with Seller's business
and operations; provided, further, that notwithstanding the above, Buyer shall not contact any
customers, suppliers, distributors, employees or consultants of Seller without Seller's prior written
consent, which shall not be unreasonably withheld and (b) otherwise cooperate with and assist
Buyer in its preparation to integrate the Product Business with its own businesses. The
Confidentiality Agreement shall continue in full force and effect in accordance with its terms,
provided however, that at Closing, Buyer's obligations under the Confidentiality Agreement shall
terminate with respect to information relating solely to the Transferred Assets and/or the Assumed
Liabilities. The investigation contemplated by this Section 5.2 shall not affect the representations
and warranties of Seller or the indemnification rights of Buyer contained in this Agreement.

5.3 Reasonable Best Efforts; Governmental Approvals; Material Consents. Buyer
and Seller shall cooperate with each other and use their reasonable best efforts to (i) as promptly as
practicable, take, or cause to be taken, all appropriate action, and do or cause to be done, all things
necessary, proper or advisable under applicable Law or otherwise to consummate and
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make effective the transactions contemplated by this Agreement as promptly as practicable, (ii)
obtain from any Third Party all Material Consents, and (iii) obtain from any Governmental or
Regulatory Authority any Regulatory Consents or any other consents, licenses, permits, waivers,
approvals, authorizations or orders required to be obtained or made by Seller or Buyer, including,
without limitation, those in connection with the HSR Act (as provided for in Section 5.4), to
consummate and make effective the transactions contemplated by this Agreement as promptly as
practicable.. Each of Seller and Buyer shall respond as promptly as practicable to any inquiries or
requests received from any Governmental or Regulatory Authority in the Territory for additional
information or documentation. Each party shall (a) promptly notify the other party of any written
communication to that party or its Affiliates from any Governmental or Regulatory Authority and,
subject to applicable Law, permit the other party or the other party's counsel to review in advance
any proposed written communication to any of the foregoing; and (b) not participate, or permit its
Affiliates to participate, in any substantive meeting or discussion with any Governmental or
Regulatory Authority in respect of any filings, investigation or inquiry concerning this Agreement
unless it consults with the other party in advance and, to the extent permitted by such Governmental
or Regulatory Authority in the Territory, gives the other party the opportunity to attend and
participate thereat.

5.4 Filings Under the HSR Act.

(a) Seller and Buyer acknowledge that the transactions contemplated by this
Agreement require filings with the United States Federal Trade Commission (the "FTC") and the
Antitrust Division of the United States Department of Justice (the "DOJ") under the HSR Act.

(b) Seller and Buyer shall each use their commercially reasonable best efforts to
obtain and to cooperate with each other in order to obtain all consents, waivers, approvals,
clearances, authorizations or orders and to make all filings required in connection with the
authorization, execution and delivery of this Agreement by Seller and Buyer and the consummation
by them of the transactions contemplated hereby.

(c) No party shall voluntarily extend any waiting period under the HSR Act
and/or enter into any agreement with a Governmental or Regulatory Authority to delay or not to
consummate the transactions contemplated by this Agreement except with the prior written consent
of the other party (such consent not to be unreasonably withheld, delayed or conditioned and which
reasonableness shall be determined in light of each party's obligation to do all things necessary,
proper or advisable to consummate and make effective, in the most expeditious manner practicable,
the transactions contemplated by this Agreement).

(d) Seller and Buyer shall promptly comply with or cause to be complied with
any requests by the FTC and the DOJ for additional information concerning such transactions, in
each case so that the waiting period under the HSR Act applicable to this Agreement and the
transactions contemplated hereby shall expire as soon as practicable after the execution and delivery
of this Agreement.

(e) In furtherance and not in limitation of the agreements of the parties contained
in this Section 5.4, each Person shall use its reasonable best efforts to resolve such objections, if any,
as may be asserted by a Governmental or Regulatory Authority or other Person with respect to the
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transactions contemplated hereby under any applicable Law. Notwithstanding anything to the
contrary herein, nothing in this Agreement shall be deemed to require Seller or Buyer or any of their
respective Affiliates (1) to agree to, or proffer to, divest or hold separate any assets or any portion of
any business or (ii) contest or resist any Action challenging any transaction contemplated by this
Agreement.

() Buyer shall be responsible for any filing fees incurred in connection with the
required filing under the HSR Act.

5.5 No Solicitation of Proposals. Subject to obligations imposed by applicable Law,
prior to the earlier of the Closing and the termination of this Agreement, Seller shall not, directly or
indirectly, through any of its Affiliates, officers, directors, employees, financial advisors, agents or
other representatives, solicit, initiate, encourage or entertain any inquiries or proposals, discuss,
engage in or negotiate with, provide any information or documentation to, consider the merits of
any inquiries or proposals from or enter into any arrangement, understanding or agreement with any
Person (other than Buyer) relating to any transaction involving, in whole or in part, the Product
Business or the Product, or that would otherwise compromise Buyer's or Seller's ability to
consummate the transactions contemplated in this Agreement and the Ancillary Agreements. The
parties recognize and acknowledge that a breach by Seller of this Section 5.5 will cause irreparable
harm and material loss and damage to the Buyer as to which it will not have an adequate remedy at
law or in damages. Accordingly, each party acknowledges and agrees that the issuance of an
injunction or other equitable remedy is an appropriate remedy for any such breach.

5.6 Notice; Cure. Buyer and Seller shall promptly notify each other in writing in
reasonable detail of, and will use commercially reasonable efforts to cure before the Closing Date,
any fact, event, action, transaction or circumstance, as soon as practical after it becomes known to
such party, (a) that causes or is reasonably likely to cause any covenant or agreement of Buyer or
Seller under this Agreement to be breached in any material respect, (b) that renders or is reasonably
likely to render untrue or inaccurate in any material respect any representation or warranty of the
respective parties contained in this Agreement or (¢) that will result in, or would reasonably be
expected to result in, the failure of such party to timely satisfy any of the closing conditions
specified in Article VI hereof. Nothing contained in Section 5.1 hereof shall prevent Seller from
giving such notice, using such efforts or taking any action to cure or curing any such event,
transaction or circumstance. No notice given pursuant to this Section 5.6 shall have any effect on
the representations, warranties, covenants or agreements contained in this Agreement for purposes
of determining satisfaction of any condition contained herein. For purposes of seeking
indemnification pursuant to Article VIII hereunder, the representations and warranties made by
Seller shall not be deemed to include or reflect any such notices, supplements and amendments
made after the date hereof.

5.7 Press Releases: Announcements.

(a) Promptly after the execution hereof, the parties shall jointly issue a press
release announcing the execution of this Agreement to the public. The content and form of such
press release shall be mutually agreed upon by the parties, which agreement shall not be
unreasonably withheld, conditioned or delayed by either party. Thereafter, Seller or Buyer may
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grant interviews, issue press releases or similar public announcements or make public statements
concerning the execution or performance of this Agreement or the transactions contemplated hereby,
but, without the prior written consent of the other parties which consent shall not be unreasonably
withheld, conditioned or delayed, any such disclosure must be within the parameters of the contents
of the initial press release. Buyer and Seller may make such disclosures as may be required by
applicable Law (including without limitation, federal and local securities Laws) or any listing
agreement with the New York Stock Exchange, or as may be reasonably requested in connection
with any proceedings before any Governmental or Regulatory Authority.

(b)  Each party shall be permitted to notify its customers and wholesalers of the
transactions contemplated by this Agreement promptly following the execution hereof.

5.8 Financing.

(a) [Buyer shall use its reasonable best efforts to obtain the proceeds of the
Financing to consummate the transactions contemplated by this Agreement.In the event that any
portion of the amounts contemplated by the Financing become unavailable to Buyer, Buyer shall Wk
use its commercially reasonably efforts to promptly obtain alternate financing from alternative | -
sources on substantially the same terms as those set forth in the Financing Letter or on terms
otherwise reasonably acceptable to Buyer].

(b) [Buyer shall keep the Seller apprised as to the status of, and will prov1de
Seller with prompt notice of developments relating to, the Financing or any alternative financing].

5.9 Non Solicitation of Employees. Notwithstanding anything contained in the Non-
Solicitation Agreement, from and after the date hereof, each party shall not, and shall cause their
respective Affiliates not to, without the prior written approval of the other party, for a period of [two
years] from the Closing Date, directly, or indirectly, (i) solicit, encourage, entice or induce any
person who is an employee of such other party (other than pursuant to Section 5.13 hereof) at the
Closing Date, to terminate his or her employment with the other party, or (ii) hire or employ any
person who is an employee of the other party at Closing Date; provided, that the foregoing shall not
apply to [persons who approach the other party (hiring party) or any Affiliate of the hiring party for
the purposes of employment or who respond to such hiring party in response to a general|.
solicitation of employment not specifically directed at such person].

]
)
-]

5.10 NDC Numbers, Product Returns. Rebates and Chargebacks.

(a) NDC Numbers. Following the Closing Date, Buyer shall register with FDA
to obtain its own NDC numbers with respect to the Product and shall use commercially reasonable
efforts to have in place as soon as reasonably practicable all resources such that sales can be
accomplished under the NDC numbers of Buyer. Thereatter, Buyer shall use, or cause to be used,
its new NDC numbers on all invoices, orders, drug labels and labeling and other communications
with all customers and Governmental or Regulatory Authorities.

(b) Product Returns.

(1) For a [three (3) year] period following the Closing, Seller [ ...dat# .._.]
shall be financially and legally responsible for all Liabilities associated with any
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customer or wholesaler returns of expired, damaged, defective, or otherwise unsalable
Product ("Product Returns") for any Infergen sold by Seller prior to the Closing Date
identified in Section 5.10(b)(1)(A) of the Seller Disclosure Letter. Buyer and Seller shall be
financially and legally responsible, in the proportions set forth in Section 5.10(b)}(i}(B) of the
Seller Disclosure Letter, for all Liabilities associated with any Product Returns described in
Section 5.1(b)}(i)(B) of the Seller Disclosure Letter. The information set forth in Sections
5.10(b)(1}(A) and (B) of the Seller Disclosure Letter includes the lot number and units per
lot of Infergen described therein.

(i1) Except as set forth herein, Buyer shall process all Infergen
subject to a Product Return (the "Returned Product™) received after the Closing Date
irrespective of which party sold such Returned Product. Such processing by Buyer shall
also include, if permitted by Law, the destruction of all Returned Product by Buyer, or the
customer, as applicable. With respect to Product Returns that are Liabilities of Seller,
[Buyer will only issue return credits for Returned Product after such time that Buyer has
received the Returned Product from the customer, unless Seller agrees in advance to waive
the customer's return of the expired, damaged, defective or otherwise unsalable Infergen].

(1ii) Each of Buyer and Seller agree that unless required by Law,
it will not, directly or indirectly, take any action that would provide any incentive to, or
otherwise intentionally induce, customers to return Infergen, except as the parties may
otherwise mutually agree.

() Government Rebates.

(1) Responsibility for rebates pursuant to any government
rebate programs with respect to government claims for Infergen ("Government Rebates™)
shall be allocated between Seller and Buyer as follows:

() Seller shall be responsible for [(x) all
Government Rebates with respect to Infergen dispensed to patients on or prior to the Closing
Date and (y) all Government Rebates with respect to Infergen dispensed to patients during
the thirty (30) day period following the Closing Date (such period, the "Government Rebate
Tail Period™)].

2) Buyer shall be responsible for all Government
Rebates with respect to Infergen dispensed to patients beginning [on the day following the
expiration of the Government Rebate Tail Period].

3 It is understood and agreed that the dispense
date contained in any report from a state rebate program shall be used for purposes of
determining the date of such claim.

(4) To the extent that information related to
Government Rebates is received with respect to the calendar quarter that includes the
Government Rebate Tail Period following the end of such calendar quarter, and such
information does not include a dispense date, [(A) Seller shall be responsible for the
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amount of such Government Rebates which shall be equal to the product of (x) a fraction,
the numerator of which is the sum of the number of days in such calendar quarter
represented by the Government Rebate Tail Period plus the number of days in such calendar
quarter prior to, and including, the Closing Date, and the denominator of which is the
number of days in such calendar quarter, and (y) the amount of the Government Rebate and
(B) Buyer shall be responsible for the amount of such Government Rebates which shall be
equal to the product of (x) one (1) minus the fraction determined pursuant to clause (A)
above and (y) the amount of the Government Rebate].

(i1) If either party (the “Non-Responsible Party”) receives an
invoice with respect to a Government Rebate that is the responsibility of the other party (the
"Responsible Party"), such Non-Responsible Party shall promptly provide a copy of such
invoice to the Responsible Party and such Responsible Party shall have ten (10) days
following receipt of such invoice to notify the Non-Responsible Party that it intends to
dispute such invoice. If the Responsible Party does not so notify the Non-Responsible Party
within such 10-day period, such Non-Responsible Party shall be permitted to remit payment
in respect of such invoice on the Responsible Party's behalf and the Responsible Party shall
reimburse the Non-Responsible Party for such payment pursuant to the terms of Section
5.10(c)(iii). If the Responsible Party provides such notice to the Non-Responsible Party
within such 10-day period then the Responsible Party shall promptly initiate a dispute of
such invoice at its sole cost and expense and shall be liable for all reasonable costs and
expenses (including reasonable attorney fees) of the Non-Responsible Party required to
prosecute the disputed invoice. In the event that an invoice is disputed under this Section
5.10(c)(i1) by the Responsible Party, the Non-Responsible Party shall not remit payment in
respect of such invoice without the Responsible Party's prior written consent; provided that
any late fees, interest or other penalties that are ultimately owing due to delayed payment on
such invoice shall be satisfied by the Responsible Party and provided further that
notwithstanding the foregoing, the Non-Responsible Party may, in its sole discretion, pay-
any such disputed invoice without the consent of the Responsible Party, but in such case the
Non-Responsible Party shall be entitled to reimbursement by the Responsible Party only
with respect to amounts if any, that are finally owing following settlement of the related
dispute.

(iii) Subject to Section 5.10(c)(ii), to the extent that a Non-
Responsible Party remits payment in respect of Government Rebates which are payable by
the Responsible Party, the Responsible Party shall reimburse the other party on or before the
date that is thirty (30) days following receipt of such invoices by such Non-Responsible
Party, provided that such invoices describe in reasonable detail the payments made by such
Non-Responsible Party.

(d) Commercial Rebates.

@) Responsibility for commercial rebates with respect to
Infergen ("Commercial Rebates") shall be allocated between Seller and Buyer as follows:

N Seller shall be responsible for [(x) all Commercial [’
Rebates with respect to Infergen dispensed to patients on or prior to] ra KK ]
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to the Closing Date and (y) all Commercial Rebates with respect to Infergen dispensed to
patients during the thirty (30) day period following the Closing Date (such period, the
"Commercial Rebate Tail Period")].

(2) Buyer shall be responsible for all Commercial
Rebates with respect to Infergen dispensed to patients beginning [on the date following the
expiration of the Commercial Rebate Tail Period].

3) To the extent that information related to
Commercial Rebates is received with respect to the calendar quarter that includes the
Commercial Rebate Tail Period following the end of such calendar quarter, and such
information does not include a dispense date, [(A) Seller shall be responsible for the amount
of such Commercial Rebates which shall be equal to the product of (x) a fraction, the
numerator of which is the sum of the number of days in such calendar quarter represented by
the Commercial Rebate Tail Period plus the number of days in such calendar quarter prior to,
and including, the Closing Date, and the denominator of which is the number of days in such
calendar quarter, and (y) the amount of the Commercial Rebate and (B) Buyer shall be
responsible for the amount of such Commercial Rebates which shall be equal to the product
of (x) one (1) minus the fraction determined pursuant to clause (A) above and (y) the
amount of the Commercial Rebate].

(i1) If a Non-Responsible Party receives an invoice with respect
to a Commercial Rebate that is the responsibility of the Responsible Party, such Non-
Responsible Party shall promptly provide a copy of such invoice to the Responsible Party
- and such Responsible Party shall have ten (10) days following receipt of such invoice to
notify the Non-Responsible Party that it intends to dispute such invoice. If the Responsible
Party does not so notify the Non-Responsible Party within such 10-day period, such Non-
Responsible Party shall be permitted to remit payment in respect of such invoice on the
Responsible Party's behalf and the Responsible Party shall reimburse the Non-Responsible
Party for such payment pursuant to the terms of Section 5.10(d)(iii). If the Responsible
Party provides such notice to the Non-Responsible Party within such 10-day period then the
Responsible Party shall promptly initiate a dispute of such invoice at its sole cost and
expense and shall be liable for all reasonable costs and expenses (including reasonable
attorney fees) of the Non-Responsible Party required to prosecute the disputed invoice. In
the event that an invoice is disputed under this Section 5.10(d)(ii) by the Responsible Party,
the Non-Responsible Party shall not remit payment in respect of such invoice without the
Responsible Party's prior written consent; provided that any late fees, interest or other
penalties that are ultimately owing due to delayed payment on such invoice shall be satisfied
by the Responsible Party and provided further that notwithstanding the foregoing, the Non-
Responsible Party may, in its sole discretion, pay any such disputed invoice without the
consent of the Responsible Party, but in such case the Non-Responsible Party shall be
‘entitled to reimbursement by the Responsible Party only with respect to amounts if any, that
are finally owing following settlement of the related dispute.
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(iii) Subject to Section 5.10(d)(ii), to the extent a Non-
Responsible Party remits payment in respect of Commercial Rebates which are payable by
the Responsible Party, the Responsible Party shall reimburse the Non-Responsible Party on
or before the date that is thirty (30) days following receipt of such invoices by such Non-
Responsible Party, provided that such invoices describe in reasonable detail the payments
made by such Non-Responsible Party.

(iv) Notwithstanding the foregoing, Buyer agrees that (A)
Seller's financial liability for Commercial Rebates shall be limited to those commercial
customers with which the Product Business has a rebate obligation as of the Closing Date,
and (B) any payments by Seller with respect to sales after the Closing Date shall be made in
accordance with Seller's rebate obligations on the Closing Date with respect to each
commercial customer and shall be solely based on the terms and conditions of Seller's
agreements with the respective customer, as such terms and conditions existed as of the
Closing Date.

(e) Chargeback Claims.

(1) Seller shall be financially and legally responsible for all
chargeback claims (the "Chargeback Claims") related to Infergen sold [prior to the Closing E N 1
Date and during the twenty (20) day period following the Closing Date]. Buyer shall ' i
process and be financially and legally responsible for all Chargeback Claims related to
Infergen sold [on or after the twenty-first (21%) day following the Closing Date]. The date [, .. w w . _.f]
on which Infergen shall be deemed to have been sold pursuant to the preceding sentence
shall be the date on which it was shipped by the applicable wholesaler. Notwithstanding the
foregoing, the parties acknowledge that the VA National Acquisition Center must approve
the removal of Infergen from Seller's Federal Supply Schedule before the responsibility of
processing such claims is transferred from Seller to Buyer. Until such approval is obtained,
Seller shall continue to be responsible for processing the Federal Supply Schedule
Chargeback Claims on Buyer’s behalf, and Buyer shall reimburse Seller for same. Buyer
and Seller agree that (A) Seller’s financial liability for the Chargeback Claims shall be
limited to those commercial customers with which Seller has chargeback obligations as of
the Closing Date, and (ii) any such chargebacks issued by Seller shall be made in
accordance with terms and conditions of Seller’s obligations as of the Closing Date with
respect to each customer and shall be solely based on the terms and conditions of Seller's
agreements with the respective customer, as such terms and conditions existed as of the
Closing Date. [Seller shall utilize records from third party rebate administrators to\'v
. ]

demonstrate which chargebacks relate to Infergen sold prior to or during the twenty (20) day
period following the Closing Date for purposes of determining Seller’s obligation.]

(ii) If a Non-Responsible Party receives an invoice with respect
to a Chargeback Claim that is the responsibility of the Responsible Party, such Non-
Responsible Party shall promptly provide a copy of such invoice to the Responsible Party
and such Responsible Party shall have ten (10) days following receipt of such invoice to
notify the Non-Responsible Party that it intends to dispute such invoice. If the Responsible
Party does not so notify the Non-Responsible Party within such 10-day
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period, such Non-Responsible Party shall be permitted to remit payment in respect of such
invoice on the Responsible Party's behalf and the Responsible Party shall reimburse the
Non-Responsible Party for such payment pursuant to the terms of Section 5.10(e)(iii). If the
Responsible Party provides such notice to the Non-Responsible Party within such 10-day
period then the Responsible Party shall promptly initiate a dispute of such invoice at its sole
cost and expense and shall be liable for all reasonable costs and expenses (including
reasonable attorney fees) of the Non-Responsible Party required to prosecute the disputed
invoice. In the event that an invoice is disputed under this Section 5.10(d)(ii) by the
Responsible Party, the Non-Responsible Party shall not remit payment in respect of such
invoice without the Responsible Party's prior written consent; provided that any late fees,
interest or other penalties that are ultimately owing due to delayed payment on such invoice
shall be satisfied by the Responsible Party and provided further that notwithstanding the
foregoing, the Non-Responsible Party may, in its sole discretion, pay any such disputed
invoice without the consent of the Responsible Party, but in such case the Non-Responsible
Party shall be entitled to reimbursement by the Responsible Party only with respect to
amounts if any, that are finally owing following settlement of the related dispute.

(i11) Subject to Section 5.10(e)(ii), to the extent a Non-
Responsible Party processes Chargeback Claims which are the responsibility of Responsible
Party, the Responsible Party shall reimburse the Non-Responsible Party on or before the
date that is thirty (30) days following receipt of such invoices by such Non-Responsible
Party, provided that such invoices describe in reasonable detail the payments made by such
Non-Responsible Party.

69 Procedures.

Subject to_Sections 5.10(c)(iii), 5.10(d)(iii} and Section 5.10(e)(iii), within forty-five (45)
days after the end of each calendar quarter [(or sooner, to the extent Buyer receives invoices |
relating to Product Returns, Government Rebates, Commercial Rebates and/or Chargeback
Claims aggregating at least $1,000,000)], Buyer shall submit to Seller an invoice and
supporting documentation with respect to all Product Returns, Government Rebates,
Commercial Rebates and Chargeback Claims received during the preceding calendar quarter
(or any other period for which invoices have not been previously submitted) for which Seller
is financially responsible. Such invoice and the supporting documentation shall set forth the
following detail: (A) where applicable, the stock-keeping-unit number and lot code of
Returned Product and the date the Returned Product or claim for applicable rebate or
chargeback was received by Buyer, if applicable; (B) if available, the name and address of
the customer returning such Returned Product or making such claim; (C) if available, the
reason given by such customer for the return or claim if applicable; and (D) the cost of
performing such return or processing and paying such claim, provided, however, with
respect to returns, such cost shall include only the cost of replacing, or refunding the
allegedly defective Infergen, plus [any reasonable shipping costs associated with such return,
plus a five percent (5%) processing and destruction fee (which fee shall be based on the
refunded credit amount)]. Unless Seller contests such invoice in accordance herewith, Seller
shall remit the total invoiced amount to Buyer within ten (10) Business Days after its receipt
of such invoice. In the event
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Seller in good faith disagrees with such invoice, the parties shall, for a period not to exceed
ten (10) days, negotiate in good faith to resolve such dispute, and, in the event a resolution is
not reached, the parties shall resolve such disagreement in the manner described in Section
9.3 hereof.

5.11 Customer Billing.

(a) In the event that Seller or any of its Affiliates receives payment after the
Closing Date on invoices relating to the Product Business operated by Buyer or sales of products or
services rendered by Buyer after the Closing Date, Seller will promptly notify Buyer of such receipt
and will promptly remit, or will cause such Affiliate to promptly remit, such payment to Buyer
without depositing such payment in an account of Seller, or such Affiliate, unless in error, and
Seller, or such Affiliate, shall not be entitled to offset such payment against any payments due
Seller from Buyer. In the event Seller receives an invoice or request for payment relating to the
operation of the Product Business after the Closing Date, or with respect to any Assumed Liability,
Seller will promptly notify Buyer of such request or invoice and forward the invoice and all other
appropriate information to Buyer for payment.

(b) In the event Buyer or any of its Affiliates receives payment after the Closing
Date on invoices issued by Seller relating to an Excluded Asset (such as Seller's accounts receivable
as of the Closing Date) or relating to product sold or services rendered by Seller on or prior to the
Closing Date or by Seller's businesses other than the Product Business or the Transferred Assets,
Buyer will promptly notify Seller of such receipt and will promptly remit, or will cause such
Affiliate to promptly remit, such payment to Seller without depositing such payment in an account
of Buyer, or such Affiliate, unless in error, and Buyer, or such Affiliate, shall not be entitled to
offset such payment against any payments due Buyer from Seller. In the event Buyer receives an
invoice or request for payment relating to an Excluded Asset (such as Seller's accounts receivable as
of the Closing Date) or relating to product sold or services rendered by Seller on or prior to the
Closing Date, or by Seller's businesses other than the Product Business or the Transferred Assets,
Buyer will promptly notify Seller of such request or invoice and forward the invoice and all other
appropriate information to Seller for payment.

5.12 Covenant Not To Compete. Seller hereby agrees that, [for five (5) years after the
Closing Date, Seller shall not, directly or indirectly, alone, as a licensor, or otherwise in conjunction
with other Persons, develop, manufacture, license-in, market, sell or otherwise distribute in the
Territory for human use, or assist any other Person in developing, manufacturing, licensing-in,
marketing, selling or otherwise distributing in the Territory for human use, any Competing Product,
either alone or in combination, whether such Competing Product is available with or without a
prescription. For purposes hereof, "Competing Product" means any product containing interferon
alfacon-1 as an active ingredient].

5.13 Employees. [Prior to the Closing Date, at Buyer's request, Seller shall provide
Buyer with a reasonable opportunity to meet with members of the Seller's sales force who are
primarily employed in connection with the sale and marketing of the Product for the purpose of
determining if Buyer wishes to hire such employees as of or following the Closing Date.
Notwithstanding the foregoing, Buyer shall not be obligated to offer employment to or hire any
such employees of Seller. Any such offer of employment shall be on terms and conditions as
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Buyer, in its sole discretion, shall determine, without regard to the terms and conditions under |
which any such employees of Seller have been employed prior to the Closing Date. Buyer shall
have no obligation of any kind or nature for any compensation or benefits of any kind or nature with
respect to the employees or consultants of Seller for any services rendered arising on or before the
Closing Date, including, any Liability and cost associated with the termination by Seller of any Wiy
employee of Seller. Any employee of Seller who receives an offer of employment from Buyer and |" -
accepts such offer shall be known as a "Transferred Employee”.  Seller shall have no
responsibilities or obligation for any compensation, benefits or other Liabilities with respect to any
Transferred Employee arising after the Closing Date. Buyer shall pay the Transition Related
Payments to Seller within 30 days from the Closing Date].

5.14 Regulatory Matters.

(a) From and after the Effective Time, Buyer, at its cost, shall be solely
responsible and liable for (i) taking all actions, paying all fees and conducting all communication
with the appropriate Governmental or Regulatory Authority required by Law in respect of the
Product Regulatory Approvals, including preparing and filing all reports (including adverse drug
experience reports and product deviation reports) with the appropriate Governmental or Regulatory
Authority (whether Infergen is sold before or after transfer of such Product Regulatory Approval)
and shall indemnify and hold harmless Seller against any damages resulting from preparation,
calculation or filing (or failure to file) such reports (provided Seller cooperates with Buyer as is
reasonably necessary in the filing and preparation of such reports), (ii) except as expressly set forth
in Section 5.15, submitting all applications for marketing authorizations, where such authorizations
have not yet been granted, and variation of existing authorizations, (iii) taking all actions and
conducting all communication with third parties in respect of Infergen sold pursuant to such Product
Regulatory Approval (whether sold before or after transfer of such Product Regulatory Approval),
including responding to all complaints in respect thereof, including complaints related to tampering,
counterfeiting or contamination, and (iv) investigating all complaints and adverse drug experiences
in respect of Infergen sold pursuant to such Product Regulatory Approval (whether sold before or
after transfer of such Product Regulatory Approval).

(b) From and after the Effective Time, Seller shall notify Buyer within three (3)
Business Days (or sooner if required by Law) if Seller receives a complaint or a report of a life
threatening serious adverse drug experience (a "Life Threatening SAE") in respect of Infergen and
within ten (10) Business Days (or sooner if required by Law) if Seller receives a complaint or a
report of a non-life threatening serious adverse drug experience in respect of Infergen (a "Non-Life
Threatening SAE" and together with a Life Threatening SAE, an "SAE"). In addition, Seller shall
prepare and send quarterly reports to Buyer of any other adverse drug experience in respect to
Infergen which is not an SAE and Seller shall cooperate with Buyer's reasonable requests and use
commercially reasonable efforts to assist Buyer in connection with the investigation of and response
to any SAE or other complaint or adverse drug experience related to Infergen sold by Seller.

(¢} Seller shall, within [fifteen (15) days] of the Closing, notify the FDA in[. .y % ]
writing of the transfer of ownership and all rights to the Product Regulatory Approvals to Buyer in
accordance with all applicable Laws. Buyer concurrently shall notify FDA in writing of the change
of ownership to the Product Regulatory Approvals.
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(d) From and after the Effective Time, Buyer, at its cost, shall be solely
responsible and liable for (i) conducting all voluntary and mandatory recalls, withdrawals, or field
corrections of units of Infergen sold pursuant to a Product Regulatory Approval (whether sold
before or after transfer of such Product Regulatory Approval), including recalls required or
requested by any Governmental or Regulatory Authority, (i) conducting all communications and
submitting all required reports to any Governmental or Regulatory Authority concerning the recalls,
withdrawals, or field corrections and (iii) notifying customers and consumers about the recalls,
withdrawals, or field corrections; provided, however, that [for a one (1) year period following the
Closing, Seller shall reimburse Buyer for the reasonable expenses and costs of conducting
reasonable recalls, withdrawals, or field corrections for any Infergen shipped prior to the Closing
Date, including the costs of notifying customers and consumers, the costs associated with shipment
of such recalled Products, the price paid for such Products, and reasonable credits extended to
customers in connection with the recall].

5.15 Transfer of Infergen Manufacturing Site.

(a)  [Seller shall use commercially reasonable efforts to submit in December 2007, |.

a supplemental BLA to the FDA requesting approval of the transfer of manufacture of Infergen
from Amgen to BI Austria. Seller shall pay the Infergen Manufacturing Transfer Payment to BI
Austria. Seller shall be solely liable for payment of any filing fee required to be paid to the FDA, or
any other Governmental or Regulatory Authority, in connection with any such filing. Buyer shall be
entitled to offset from the 18-Month Payment all reasonable third party costs incurred by Buyer in
connection with the approval of the transfer of manufacture of Infergen to BI Austria, not to exceed
One Million United States Dollars ($1,000,000)].

(b) [If Buyer determines, in its sole discretion, not to purchase any portion of the
bulk active pharmaceutical ingredients forming part of the BI Materials, then Buyer shall be entitled
to offset from the 12-Month Payment the United States Dollar equivalent of €900,000. In the event
Buyer purchases any portion of the bulk active pharmaceutical ingredients forming part of the BI
Materials, the amount offset against the 12-Month Payment shall be pro-rated accordingly. For the
purpose of converting Euros into United States Dollars, conversion will be at the rate of exchange
published in the New York edition of The Wall Street Journal (or, if The Wall Street Journal is not
then published, such other financial periodical of general circulation in the United States) on the
Business Day that is two days prior to the 12-Month Anniversary Date].

5.16 Insurance Matters. Buyer acknowledges that coverage under all of Seller's
insurance policies will terminate with respect to the Transferred Assets and the Product Business
effective as of the close of business on the Closing Date and that such termination shall not
constitute a breach of Section 3.13 or Section 5.1. From and after the Closing Date, Buyer shall
provide insurance coverage under its insurance policies to cover the Inventory located at the Seller's
dedicated facility operated pursuant to the Kenco Agreement, which policies shall provide
substantially equivalent coverage insurance coverage as in existence at such facility as of the
Closing Date.

5.17 Pricing Compliance Covenant.
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(a) Within 30 days after the Closing Date, Seller shall provide Buyer with
information relating to the Product and the prices thereof which Buyer reasonably needs to comply
with applicable rules and regulations relating to the Medicaid Drug Rebate Program (42 USC
1396r-8 and implementing regulations) and the Medicare Modernization Act Average Sales Price
reporting requirement (42 USC 1395w-3a and implementing regulations). Without limiting the
foregoing and the obligations of Seller set forth in Section 5.17(b), each party shall provide to the
other within twenty-five (25) days after the end of each reporting period where necessary to enable
the other party to comply with its submission requirements to the Centers for Medicare and
Medicaid Services (or any successor agency), such of the following information as may be
requested in writing by the other party no later than the last day of the applicable reporting period: (i)
the “average manufacturer price” (as defined under the Social Security Act, 42 U.S.C. Sections
1396r-8(k)(1)) for the Product identified by NDC number; (ii) the “best price” (as defined under the
Social Security Act, 42 U.S.C. Section 1396r-8(c)(1)(C)) for the Product identified by the NDC
number; (iii) the “average sales price” (as defined under the Social Security Act, 42 U.S.C. Section
1395w-3a) for the Product identified by the NDC number; and (iv) any additional data or other
information related to such Medicaid and Medicare issues reasonably requested in writing by such
other party.

(b) Seller shall report to Buyer, within ten (10) days after the end of the first
month and calendar quarter after the Closing Date, the Sales Information relating to sales of
Products by Seller prior to Closing, in sufficient time to permit Buyer to complete any analysis
necessary for governmental reporting of such information, complete any necessary governmental
reporting forms and submit the required report(s) to the Center for Medicaid and Medicare Services,
Public Health Services and the Department of Veterans Affairs. For purposes of this Section 5.17(b),
“Sales Information” shall mean all information relating to the Product and the sales thereof that
Buyer reasonably needs to comply with the above-mentioned reporting, including the data required
to calculate best price and data from which average manufacturer’s price, average sales price, as
well as the Non-Federal Average Manufacture Price may be calculated (including gross sales,
returns, invoice quantity, return quantity, chargeback dollars, chargeback units, and chargeback
sales).

5.18 Transitional Trademark License.

(a) As of the Effective Time and for a period of up to twenty-four months (24)
months after the Closing, Seller hereby grants to Buyer (or its Affiliates responsible for operating
the Product Business after the Closing Date or any third-party manufacturers used by Buyer in
connection with the Product Business after the Closing), and Buyer hereby accepts, a non-exclusive,
non-transferable, non-sublicenseable (except with respect to such third-party manufacturers or
Buyer’s Affiliates), royalty-free, paid-up, license in the Territory under all Trademarks and trade
dress owned, licensed or controlled by Seller, aside from the Product Trademarks and Product
Trade Dress, that are used in connection with the Product Business and the Assumed Liabilities as
of the Execution Date (“Seller Marks™), for use solely in connection with: (i) Buyer’s sale of the
Inventory in the Territory, and (ii) Buyer’s use of the Promotional Materials existing as of the
Closing Date and transferred to Buyer as part of the Purchased Assets, and (iit) the labeling on the
Infergen manufactured by or on behalf on Buyer as of and after the Effective Time; provided,
however, that such license is being granted solely for transitional purposes and Buyer shall therefore,
notwithstanding the time period provided for above, use its commercially reasonable efforts to as
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quickly as is reasonably possible cease its use of the Seller Marks after the Effective Time, but in no
event later than twenty-four months (24) months after the Closing Date, or such later date (not to
exceed an additional three (3) months) as may be agreed to by Seller, in its sole discretion, if Buyer
is unable to revise the labeling on the Infergen to remove the applicable Seller Marks due to
applicable Law.

(b)  To the extent that Buyer is exercising the transitional trademark license in
this Section 5.18, Buyer shall not: (i) add any other labels or marks to, or otherwise alter, the Seller
Marks as used in the Product Business as of the Closing Date (except as required by Law); (ii)
change in any way the style of the Seller Marks as used in the Product Business as of the Closing
Date; or (iii) otherwise use the Seller Marks in any manner other than as specifically provided in
this Section 5.18.

(c) Buyer acknowledges Seller’s ownership of the Seller Marks, shall do nothing
inconsistent with such ownership, agrees that all use of the Seller Marks by Buyer shall inure to the
benefit and be on behalf of Seller, and agrees not to challenge Seller’s title to the Seller Marks.

- Nothing in this Agreement shall give Buyer any right, title or interest in the Seller Marks other than
the right to use the Seller Marks strictly in accordance with this Section 5.18. All use of the Seller
Marks by Buyer under this Section 5.18 shall conform to the standards followed by Seller in
operating the Product Business prior to the Closing Date, and Seller shall have the right to review
the standards used by Buyer to operate the Product Business after the Closing Date to ensure
Buyer’s compliance with this requirement related to the Seller Marks.

(d)  Buyer shall not have the right to, and shall not, sublicense, assign, pledge,
grant or otherwise encumber or transfer to any Third Party any rights licensed by Seller to Buyer
under this Section 5.18 without Seller’s prior written consent. The parties understand that, in
addition to all other legal remedies, Seller shall be entitled to immediate injunctive relief to enforce
the terms of this Section 5.18.

(e) Nothing in this Section 5.18, or any other provision of this Agreement or any
provision of the Ancillary Agreements, shall grant the Buyer any rights in any of Seller’s Internet
domain names, registrations or applications for registration, or renewals thereof, registered in the
United States or any other country or jurisdiction throughout the world, except as such Internet
domain names, registrations or applications for registration, or renewals thereof are included as part
of the Transferred Assets.

() Following the Closing, Buyer shall promptly and at its own expense use
commercially reasonable efforts to obtain such FDA approvals necessary for the printed labels,
labeling and packaging materials, including printed carton, container labels and package inserts,
used by Buyer and bearing Buyer’s name for, or in connection with, packaging of Infergen to be
manufactured after the Closing and carry out the necessary changes promptly upon receipt of the
FDA approvals.

5.19 InterMune Agreement. [In the event that any Buyer Indemnitee suffers any
Losses as a result of any breach of the representations and warranties of InterMune set forth in ,
Section 3.10 of the InterMune Agreement, Seller shall, at Buyer’s request, make a claim for KX
indemnification against InterMune in accordance with Section 9.3 of the InterMune Agreement ‘
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and use commercially reasonable efforts to diligently pursue such claim. Buyer will reimburse all
reasonable costs and expenses of Seller incurred in pursuing any such claims (including reasonable
attorney's fees) on a quarterly basis and Seller shall provide Buyer with reasonable documentation
to verify expenses incurred by Seller. Seller shall remit any amounts paid to Seller, net of Seller's
unreimbursed costs expenses (including reasonable attorney's fees) in respect of pursuing such
claim to Buyer promptly following receipt thereof. Seller’s indemnification obligations set forth in
Section 8.2(a)(vii) shall be limited to the amount actually received by Seller in respect of any such
claim, net of Seller's unreimbursed reasonable costs and expenses (including reasonable attorney's
fees) in respect of pursuing such claim. If Seller makes a claim against InterMune at Buyer's
request and it is finally determined pursuant to a final judgment or arbitrator's order not subject to
appeal that InterMune has no liability with respect to such claim, Buyer shall reimburse Seller for
all unreimbursed reasonable costs and expenses (including reasonable attorney's fees) incurred in
connection with the prosecution of such claim].

ARTICLE VI

CONDITIONS TO CLOSING

6.1 Conditions Precedent to Obligations of Buyer and Seller. The respective
obligations of Buyer and Seller to consummate the transactions contemplated by this Agreement on
the Closing Date are subject to the satisfaction or waiver at or prior to the Closing Date of the
following conditions:

(@) Injunction. No preliminary or permanent injunction or other order shall have
been issued by any court or by any Governmental or Regulatory Authority which enjoins, restrains,
prohibits or makes illegal pursuant to applicable Law the fransactions contemplated by this
Agreement on the Closing Date.

(b) Authorizations. (1) All authorizations, consents, orders or approvals of, or
declarations or filings with, or expiration of waiting periods, imposed by, any Governmental or
Regulatory Authority necessary for the consummation of the transactions contemplated by this
Agreement, in each case as set forth on Section 6.1(b) of the Seller Disclosure Letter, shall have
been obtained or made, and (ii) the waiting period (and any extensions thereof) for consummation
of the transactions contemplated hereby prescribed by the HSR Act shall have expired or been
earlier terminated.

6.2 Conditions Precedent to Buyer's Obligations. Buyer's obligation to consummate
the transactions contemplated hereby shall be subject to the fulfillment of each of the following
additional conditions, any one or more of which may be waived, at Buyer's sole discretion, in
writing by Buyer:

(a) Representations and Warranties. The representations and warranties of Seller
contained in Article III shall be true and correct (without giving effect to any limitation as to
"materiality” or "Product Material Adverse Effect" set forth therein) at and as of the Closing as if
made at and as of such time (except to the extent expressly made as of an earlier date, in which case
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as of such earlier date), except where the failure of such representations and warranties to be true
and correct would not, individually or in the aggregate, result in a Product Material Adverse Effect.

(b) Performance of Obligations by Seller. Seller shall have performed in all
material respects all covenants, agreements and obligations that Seller is required to perform under
this Agreement on or before the Closing, including, without limitation, the delivery of the items
listed in Section 2.2 hereof.

(©) No Product Material Adverse Effect. At any time after the Execution Date,
there shall not have been any Product Material Adverse Effect, and no event shall have occurred or
circumstance or condition shall exist that would reasonably be expected to result in such a Product
Material Adverse Effect.

(d) Material Consents. All Material Consents shall have been duly obtained and
shall be in full force and effect on the Closing Date.

(e) Closing Certificate. Seller shall have delivered to Buyer a certificate
("Seller's Closing Certificate"), dated as of the Closing Date and executed by a duly elected,
qualified and acting officer of Seller certifying:

(1) resolutions have been adopted by the board of directors of
Seller authorizing the execution, delivery and performance of this Agreement and the
Ancillary Agreements executed in connection herewith by Seller, and that such resolutions,
approvals and consents have not been amended or modified in any respect and remain in full
force and effect as of the date thereof (or, in the alternative, a statement to the effect that no
such board of directors approval is necessary regarding the execution, delivery and
performance of this Agreement and the Ancillary Agreement); and

(ii) the conditions specified in this Section 6.2(a), (b) and (¢)
have been fulfilled; and ,

® Financing. On or prior to the Closing, Buyer shall have consummated the
Financing or otherwise obtained the funds necessary to consummate the transaction contemplated
hereby.

6.3 Conditions Precedent to Seller's Obligations. Seller's obligation to consummate
the transactions contemplated hereby shall be subject to the fulfillment of each of the following
additional conditions, any one or more of which may be waived, at Seller's sole discretion, in
writing by Seller:

(a) Representations and Warranties. The representations and warranties of
Buyer contained in Article IV shall be true and correct (without giving effect to any limitation as to
"materiality" or "material adverse effect" set forth therein) at and as of the Closing as if made at and
as of such time (except to the extent expressly made as of an earlier date, in which case as of such
earlier date) except where the failure of such representations and warranties to be true and correct
would not, individually or in the aggregate, have a material adverse effect on the ability of Buyer to
consummate the transactions contemplated by this Agreement or perform its obligations under this
Agreement or the Ancillary Agreements.
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(b) Performance of Obligations by Buyer. Buyer shall have performed in all
material respects all covenants, agreements and obligations that Buyer is required to perform under
this Agreement on or before the Closing, including, without limitation, the delivery of the items
listed in Section 2.3 hereof.

(c) Closing Certificate. Buyer shall have delivered to Seller a certificate
("Buyer's Closing Certificate"), dated as of the Closing Date and executed by a duly elected,
qualified and acting officer of Buyer certifying:

® resolutions have been adopted by the board of managers of
Buyer authorizing the execution, delivery and performance of this Agreement and the
Ancillary Agreements executed in connection herewith by Buyer, and that such resolutions,
approvals and consents have not been amended or modified in any respect and remain in full
force and effect as of the date thereof (or, in the alternative, a statement to the effect that no
such board of managers approval is necessary regarding the execution, delivery and
performance of this Agreement and the Ancillary Agreement); and

(ii) the conditions specified in this Section 6.3(a) and (b) have
been fulfilled. ‘
ARTICLE VII
TERMINATION
7.1 Termination. This Agreement may be terminated at any time prior to the Closing

by written notice by the terminating party to the other party (except in the case of termination
pursuant to Section 7.1(a) hereof, which requires mutual agreement of both parties):

(a) by mutual written consent of Buyer and Seller;

(b) by either Buyer or Seller if the transactions contemplated hereby have not
been consummated on or before [January 31, 2008] (the "Qutside Date"); provided, however, thatLum_']
the right to terminate this Agreement under this Section 7.1(b) shall not be available to any party
whose failure to fulfill any obligation under this Agreement has been the primary cause of or
materially contributed to the failure of the Closing to occur on or before the Outside Date;

(©) by either Buyer or Seller, if (i) a court of competent jurisdiction or other
Governmental or Regulatory Authority shall have issued a nonappealable final order, decree or
ruling or taken any other nonappealable final action, in each case, having the effect of permanently
restraining, enjoining or otherwise prohibiting the Closing and the transactions contemplated hereby,
or (1) a Governmental or Regulatory Authority shall have initiated any order to enact, issue,
promulgate, enforce or enter or shall have enacted, issued, promulgated, enforced or entered any
order, executive order, stay, decree, judgment or injunction or statute, rule, regulation which is in
effect (whether temporary, preliminary or permanent) that prevents or prohibits the consummation
of the transactions contemplated by this Agreement or makes it illegal for either party hereto to
perform its obligations hereunder; provided, however, that the right to terminate this Agreement

10839469.8
575529 v1/SD



under this Section 7.1(c) shall not be available to any party whose failure to fulfill any obligation
under this Agreement has been the primary cause of or materially contributed to such action;

(d) by Seller, if Buyer has breached any representation, warranty, covenant or
agreement set forth in this Agreement which (i) would result in a failure of a condition set forth in
Section 6.3(a) or (b) hereof, and (ii) is not cured in all material respects within thirty (30) calendar
days after written notice thereof; and

(e) by Buyer, if Seller has breached any representation, warranty, covenant or
agreement set forth in this Agreement which (i) would result in a failure of a condition set forth in
Section 6.2(a), (b) or (¢) hereof, and (ii) is not cured in all material respects within thirty (30)
calendar days after written notice thereof.

7.2 Effect of Termination.

(a) Liability. In the event of termination of this Agreement as provided in
Section 7.1 hereof, this Agreement shall immediately become void and there shall be no further
Liability on the part of Buyer or Seller, or their respective Affiliates or representatives; provided,
however, that notwithstanding the foregoing (i) to the extent that such termination results from the
breach by a party hereto of any of its representations, warranties, covenants or agreements set forth
in this Agreement, no termination of this Agreement pursuant to Section 7.1 hereof shall relieve any
party of Liability for a breach of any provision of this Agreement occurring before such termination,
(ii) no termination of this Agreement pursuant to Section 7.1 hereof shall relieve or limit the
Liability of any party to this Agreement for any fraudulent or willful breach of this Agreement. In
the event that this Agreement is terminated, Buyer will redeliver all documents, work papers and
other materials of Seller relating to the transactions contemplated herein, whether obtained before or
after the execution hereof, in accordance with the terms of the Confidentiality Agreement, and (iii)
Section 5.2 (relating to confidentiality), this Section 7.2 and Article IX hereof shall remain in full
force and effect notwithstanding such termination.

(b) Fees and Expenses. Except as otherwise expressly provided in this
Agreement, all fees and expenses incurred in connection with this Agreement and the transactions
contemplated hereby shall be paid by the party incurring such expenses, whether or not the Closing
is consummated.

ARTICLE VIII

INDEMNIFICATION

8.1 Survival of Representations, Warranties and Agreements. Other than the
representations and warranties contained in Sections 3.1 (Corporate Existence), 3.2 (Corporate
Power and Authority), 3.6 (Title to Transferred Assets) and 3.12 (Brokers Fees), which shall
survive indefinitely, and those in Section 3.4 (Tax Matters), (together with Sections 3.1, 3.2, 3.6 and
3.12, (the "Excluded Representations"), which shall survive until [ninety (90) days] following anyL'. . x,w__,]
applicable statute of limitations, all representations, warranties and covenants to be performed prior
to the Closing made in this Agreement by Buyer or Seller shall survive the execution and delivery
of this Agreement and shall remain in full force and effect for a period of
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[eighteen (18) months] following the Closing Date and shall be deemed to have been relied upon by[. .« .}
each other party hereto, notwithstanding any investigation made by or on behalf of such party;

provided that if notice of any claim for indemnification is given pursuant to Section 8.3 prior to

such time and such notice describes with specificity the circumstances with respect to which such
indemnification relates, such indemnification claim shall survive until such time as such claim is

finally resolved. All covenants made in this Agreement to be performed after Closing shall survive

execution and delivery of this Agreement indefinitely until fully performed, at which time such

covenants will expire without any further act by either party.

82 Indemnification.

(a) Seller's Indemnification Obligations. Seller shall indemnify, defend and
hold harmless Buyer and its Affiliates and their respective officers, managers, directors, agents,
employees and representatives (collectively, the "Buyer Indemnitees") from and against any and all
losses, costs, claims, Liabilities, damages, lawsuits, fines, penalties, judgments, assessments,
demands and expenses (including attorneys’, accountants’ and other professionals’ fees), and all
amounts paid in the investigation, defense or settlement of any of the foregoing (collectively,
"Losses") they may suffer, sustain or incur to the extent that such Losses are based on, result from
or arise in connection with:

(1) the breach of any representation or warranty made by Seller
in Article III hereof or in any Ancillary Agreement (without regard to any qualification as to
"materiality" or "Product Material Adverse Effect" contained therein);

(ii) any failure of Seller to fully perform or observe any
covenant or agreement to be performed or observed by Seller pursuant to this Agreement or
any Ancillary Agreement (without regard to any qualification as to "materiality” or "Product
Material Adverse Effect” contained therein);

(iii) the Excluded Liabilities and Excluded Assets;

(iv) any claim to the extent relating to the Product or the
Product Business arising out of or related to conditions existing or actions taken or actions
required to be taken on or prior to the Effective Time and not disclosed in this Agreement or
the Seller Disclosure Letter;

(v) the operation of the Seller's business, including the Product
Business, on or prior to the Effective Time;

(vi) any Liability of Seller under the Amgen Agreements
arising on or prior to the Effective Time (other than the Amgen Materials) and any Liability
relating to the Excluded Amgen Material; or

(vii) subject to Section 5.19, any breach of the representations
and warranties of InterMune set forth in Section 3.10 of the InterMune Agreement.

(b) Buyer's Indemnification Obligations. Buyer shall indemnify, defend and
hold harmless Seller and its Affiliates and their respective officers, managers, directors, agents,
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employees and representatives (collectively, the "Seller Indemnitees") from and against any and all
Losses they may suffer, sustain or incur to the extent that such Losses are based on, result from, or
arise in connection with:

(1) the breach of any representation or warranty made by
Buyer in Article IV hereof or in any Ancillary Agreement (without regard to any
qualification as to "materiality” or "Product Material Adverse Effect”" contained therein);

(i1) any failure of Buyer to fully perform or observe in any
material respect any covenant or agreement to be performed or observed by Buyer pursuant
to this Agreement or any Ancillary Agreement (without regard to any qualification as to
"materiality" or "Product Material Adverse Effect" contained therein);

(ii1) the Transferred Assets following the Effective Time;

(iv) any claim relating primarily to the Product or the Product
Business arising out of or related to conditions existing or actions taken or actions required
to be taken following the Effective Time;

(v) the operation of the Product Business following the
Effective Time; or
(vi) the Assumed Liabilities.
8.3 Indemnification Procedures.

(a) In the event a party's right to indemnification hereunder arises out of or
results from a Third Party claim (a "Third Party Claim"), each indemnified party (each, an
"Indemnified Party") shall notify the indemnifying party (the "Indemnifying Party") in writing (and
in reasonable detail) of the Third Party Claim within twenty (20) Business Days after receipt by
such Indemnified Party of notice of the Third Party Claim (the "Indemnification Claim Notice"), or
otherwise becoming aware of the existence or threatened existence thereof. Failure to give such
notice shall not constitute a defense, in whole or in part, to any claim by an Indemnified Party
hereunder except to the extent the rights of the Indemnifying Party are actually prejudiced by such
failure to give notice.

(b) At its option, the Indemnifying Party may assume at its sole expense the

defense of any Third Party Claim by giving written notice to the Indemnified Party within thirty (30)
calendar days after the Indemnifying Party's receipt of an Indemnification Claim Notice. The
assumption of the defense of a Third Party Claim by the Indemnifying Party shall not be construed
as an acknowledgment that the Indemnifying Party is liable to indemnify any Indemnified Party in
respect of the Third Party Claim, nor shall it constitute a waiver by the Indemnifying Party of any
defenses it may assert against any Indemnified Party's claim for indemnification. Upon assuming
the defense of a Third Party Claim, the Indemnifying Party shall be entitled to appoint counsel at its
sole expense in the defense of the Third Party Claim. In the event the Indemnifying Party assumes
the defense of a Third Party Claim, the Indemnified Party shall promptly deliver to the
Indemnifying Party all original notices and documents (including court papers) received by any
Indemnified Party in connection with the Third Party Claim. Should the Indemnifying Party
39
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assume the defense of a Third Party Claim, except as provided in Section 8.3(c) below, the
Indemnifying Party shall not be liable to the Indemnified Party or any other Indemnified Party for
any legal expenses subsequently incurred by such Indemnified Party or other Indemnified Party in
connection with the analysis, defense or settlement of the Third Party Claim. In the event that it is
ultimately determined that the Indemnifying Party is not obligated to indemnify, defend or hold
harmless an Indemnified Party from and against the Third Party Claim, the Indemnified Party shall
reimburse the Indemnifying Party for any and all costs and expenses (including attorneys' fees and
costs of suit) and any Losses incurred by the Indemnifying Party in its defense of the Third Party
Claim with respect to such Indemnified Party.

(¢) Without limiting Section 8.3(b), any Indemnified Party shall be entitled to, at
its sole expense, participate in, but not control, the defense of such Third Party Claim and to employ
counsel of its choice for such purpose; provided, however, that such employment shall be at the
Indemnified Party's own expense unless (A) the employment thereof has been specifically
authorized in advance by the Indemnifying Party in writing, or (B) the Indemnifying Party has
failed to assume the defense and employ counsel in accordance with Section 8.3(b) (in which case
the Indemnified Party shall control the defense).

(d) With respect to any Losses relating solely to the payment of money damages
in connection with a Third Party Claim that will not result in the Indemnified Party's becoming
subject to injunctive or other relief, if the Indemnifying Party has assumed the defense of a Third
Party Claim in accordance with Section 8.3(b), the Indemnifying Party shall have the sole right to
consent to the entry of any judgment, enter into any settlement or otherwise dispose of Losses on
such terms as the Indemnifying Party, in its reasonable discretion, shall deem appropriate; provided,
however, that the Indemnifying Party shall have obtained a full release from such Third Party with
respect to such Third Party Claim in connection with any such settlement or disposition which
release shall also cover the Indemnified Party. With respect to all other Losses in connection with
Third Party Claims, where the Indemnifying Party has assumed the defense of the Third Party
Claim in accordance with Section 8.3(b), the Indemnifying Party shall have authority to consent to
the entry of any judgment, enter into any settlement or otherwise dispose of such Losses; provided
that it obtains the prior written consent of the Indemnified Party (which consent shall not be
unreasonably withheld or delayed). If the Indemnifying Party has not assumed the defense of a
Third Party Claim in accordance with Section 8.3(b) and the 30-day period set forth in Section 8.3(b)
has elapsed, then with respect to any Losses relating solely to the payment of money damages in
connection with a Third Party Claim that will not result in the Indemnified Party’s becoming subject
to injunctive or other relief, the Indemnified Party shall have the sole right to consent to the entry of
any judgment, enter into any settlement or otherwise dispose of Losses on such terms as the
Indemnified Party, in its reasonable discretion, shall deem appropriate; provided, however, that the
Indemnified Party shall have obtained a full release from such Third Party in connection with any
such settlement or disposition which release shall also cover the Indemnitying Party. Except as
described in the immediately preceding sentence, the Indemnifying Party shall not be liable for any
settlement or other disposition of Losses by an Indemnified Party that is reached without the written
consent of the Indemnifying Party (which consent shall not be unreasonably withheld or delayed).

(e) Regardless of whether the Indemnifying Party chooses to defend or prosecute
any Third Party Claim, the Indemnified Party shall, and shall cause each other Indemnified Party to,
cooperate in the defense or prosecution thereof and shall furnish such records, information and
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testimony, provide such witnesses and attend such conferences, discovery proceedings, hearings,
trials and appeals as may be reasonably requested in connection therewith. Such cooperation shall
include access during normal business hours afforded to the Indemnifying Party to, and reasonable
retention by the Indemnified Party of, records and information that are reasonably relevant to such
Third Party Claim, and making Indemnified Parties and other employees and agents available on a
mutually convenient basis to provide additional information and explanation of any material
provided hereunder. If the Indemnified Party controls the defense of the claim, the Indemnifying
Party shall cooperate with the Indemnified Party on the terms described above.

8.4 Payment of Losses. An Indemnified Party shall be paid in cash by an
Indemnifying Party the amount to which such Indemnified Party may become entitled by reason of
the provisions of this Article VIII, within fifteen (15) days after such amount is determined either by
mutual agreement of the parties or on the date on which both such amount and an Indemnified
Party's obligation to pay such amount have been determined by a final, nonappealable judgment of a
court or administrative body having jurisdiction over such proceeding. Buyer shall have the right
(but not the obligation) to set-off against the 12-Month Payment or the 18-Month Payment, as
applicable, any Losses incurred by Buyer which are finally determined in a nonappealable judgment
by a judicial or administrative body of competent jurisdiction to be owed by the Seller to any Buyer
pursuant to Seller's indemnification obligations under this Agreement, which amounts remain
unpaid for thirty (30) days after the date of such final determination. In the event that a Buyer
Indemnitee elects to exercise a right of set-off under this Section 8.4 (the "Electing Buyer"), such
Electing Buyer shall deliver a written notice to the Seller specifying the amount thereof prior to the
12-Month Anniversary Date or 18-Month Anniversary Date, as applicable.

- 8.5 Limitations.

(a) The indemnification provided for in Section 8.2(a)(i) shall not apply (i) to
any individual item where the Losses relating thereto is less than $10,000 and any such items shall
not be aggregated for purposes of exceeding the Basket, and (ii) unless and until the aggregate
Losses for which Buyer Indemnitees seek or have sought indemnification hereunder, as stated in
one or more claim notices, exceed a cumulative aggregate of [$250,000] (the "Basket"), [in which[‘” e . ﬂ}
case the right to recover Losses shall apply only to the amount of Losses in excess of the Basket]. In
no event shall the aggregate Liability of Seller for Losses pursuant to Sections 8.2(a)(i) and 8.2(a)(ii)
(as Section 8.2(a)(ii) relates to an unintentional breach of Section 5.1(a) or Section 5.1(b) only)
exceed [$11,500,000] (the "Cap"); provided, however, that neither the Basket nor the Cap shall‘[:-«‘**u'm]
apply to any indemnification claim (A) involving fraud on the part of Seller, or (B) based upon a
breach of any of the Excluded Representations.

(b) The indemnification provided for in Section 8.2(b)(i) shall not apply (i) to
any individual item where the Losses relating thereto is less than [$10,000] and any such items shall[; » ®#¥ W‘I
not be aggregated for purposes of exceeding the Basket, and (ii) unless and until the aggregate
Losses for which Seller Indemnitees seek or have sought indemnification hereunder, as stated in one
or more claim notices, exceed the Basket, [in which case the right to recover Losses shall apply only[ ]
to the amount of Losses in excess of the Basket]. In no event shall the aggregate Liability of the SR
Buyer for Losses pursuant to Section 8.2(b)(i) exceed the Cap; provided, however, that neither the
Basket nor the Cap shall apply to any indemnification claim (i) involving fraud on the part of Buyer,
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or (ii) based upon a breach of Sections 4.1 (Corporate FExistence), 4.2 (Corporate Power and
Authority), 4.4 (Financing) or 4.6 (Brokers Fees).

(©) Notwithstanding anything in this Agreement to the contrary, the term Losses
shall not include any consequential, special or incidental damages, claims for lost profits, or
punitive or similar damages, except with respect to Losses actually awarded to a Third Party in a
claim brought against a Buyer Indemnitee or a Seller Indemnitee, as the case may be.

(d) Each party hereto shall be entitled to rely upon, and shall be deemed to have
relied upon, all representations and warranties set forth in the Ancillary Agreements, in Article 1II,
with respect to Seller, and Article IV, with respect to Buyer, and all covenants of each other party
set forth in this Agreement and in the Ancillary Agreements which have been or are made in favor
of such party, and the rights of Buyer or Seller under this Article VIII shall not be affected
notwithstanding (i) any investigation or examination conducted with respect to, or any Knowledge
acquired (or capable of being acquired) about the accuracy or inaccuracy of or compliance with, any
representation, warranty, covenant, agreement, undertaking or obligation made by or on behalf of
the parties hereto, or (ii) the waiver of any condition based on the accuracy of any representation or
warranty, or on the performance of or compliance with any covenant, agreement, undertaking or
obligation, or (iii) the Closing hereunder.

8.6 Exclusive Remedy. Except in the case of fraud, in which case the Buyer
Indemnitees and the Seller Indemnitees reserve any and all rights and remedies available to them,
after the Closing, the indemnities provided in this Article VIII shall constitute the sole and exclusive
remedy of any Indemnified Party for Losses arising out of, resulting from or incurred in connection
with any claims regarding matters arising under or otherwise relating to this Agreement; provided,
however; that this exclusive remedy for Losses does not preclude a party from bringing an action
for specific performance or other equitable remedy to require a party to perform its obligations
under this Agreement.

8.7 Calculation of TLosses; Mitigation. In calculating amounts payable to an
Indemnified Party, the amount of the indemnified Losses shall not be duplicative of any other Loss
for which an indemnification claim has been made and shall be computed net of (i) payments
actually received by the Indemnified Party under any insurance policy with respect to such Losses
(which such Indemnified Party shall use commercially reasonable efforts to recover promptly and

“after giving effect to any expenditures to obtain such payments and any applicable deductible or
retention), (i1) any prior or subsequent amounts actually recovered by the Indemnified Party from
any Person with respect to such Losses (which such Indemnified Party shall use commercially
reasonable efforts to recover promptly) and (iii) any Tax benefit actually realized by the
Indemnified Party with respect to such Losses (which such Indemnified Party shall use
commercially reasonable efforts to recover promptly). Each Indemnified Party shall act in good
faith and shall use its commercially reasonable efforts to mitigate any of its Losses; provided, that in
no event shall an Indemnified Party be required to incur costs in connection therewith in excess of
the minimum amount it deems, in good faith, necessary to remedy the breach which gives rise to the
Losses.
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8.8 Treatment of Indemnification Payments. Any indemnification payment by Seller
pursuant to this Article VIII shall, to the extent permitted by Law, be treated as an adjustment to the
purchase price for the Transferred Assets.

ARTICLE IX

MISCELLANEOUS PROVISIONS
9.1 Definitions.

(a) For purposes of this Agreement, the following terms shall have the meanings
specified below:

"Affiliate" means, with respect to any Person, any other Person that, directly or
indirectly through one or more intermediaries, controls, or is controlled by, or is under common
control with, such Person, and the term "control" (including the terms "controlled by" and "under
common control with") means the possession, directly or indirectly, of the power to direct or cause
the direction of the management and policies of such Person, whether through ownership of voting
securities, by contract or otherwise.

“Amgen” means Amgen Inc., a Delaware corporation.

"Amgen Agreements" means the Amgen License Agreement, Amgen Consent to
Assignment Agreement and Amgen Quality Agreement.

"Amgen Assignment, Assumption and Consent Agreement" means the Assignment,
Assumption and Consent Agreement, dated June 15, 2001, by and among Amgen, InterMune and
Yamanouchi Europe, B.V., as amended, which agreement was subsequently assigned by InterMune
to Seller pursuant to the Consent to Assignment Agreement, dated November 23, 2005.

"Amgen Consent” means that certain consent to be executed by Amgen, Buyer and
Seller pursuant to which Amgen (i) consents to Seller assigning to Buyer the Amgen Agreements,
and (ii) releases Valeant Pharmaceuticals International from its absolute and unconditional
performance and payment guarantee of Seller's obligations under the Amgen Agreements.

“Amgen Consent to Assignment Agreement” means the Consent to Assignment
Agreement, dated November 23, 2005, among InterMune, Amgen, Seller and Valeant
Pharmaceuticals International.

"Amgen License Agreement" means that certain License and Commercialization
Agreement, dated June 15, 2001, by and between Amgen and InterMune, as amended by that
certain Amendment No. 1, dated April 25, 2002, that certain Amendment No. 2, dated December 31,
2004, that certain Amendment No. Three, dated January 13, 2005, and that certain Amendment No.
Four, dated December 22, 2005, which agreement, as so amended, was subsequently further
amended and assigned by InterMune to Seller pursuant to the Amgen
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Consent to Assignment Agreement, which agreement, as so amended and assigned, was
subsequently further amended by that certain Amendment No. Five, dated December 14, 2007.

"Amgen License Rights" means all of the rights of Seller, including but not limited
to Seller's rights as licensee and sublicensee, under the Amgen License Agreement.

"Amgen Quality Agreement"” means the Quality Agreement, dated March 22, 2002,
between Amgen and InterMune, which agreement was subsequently assigned by InterMune to
Seller pursuant to the Amgen Consent to Assignment Agreement.

"Ancillary Agreements" means, collectively, the Transition Services Agreement, the
Bill of Sale, the General Assignment, the Patent Assignment and the Trademark Assignment.

"BI Austria" means Boehringher Ingelheim Austria GmbH, an Austrian corporation.

"BI Austria Agreement" means that certain Data Transfer, Clinical Trial and Market
Supply Agreement, dated November 3, 2005, by and between InterMune and BI Austria,
subsequently assigned by InterMune to Seller and including all subsequent amendments thereto.

"BLA" means the application for Infergen prepared pursuant to applicable FDA
regulations and filed with the FDA for authorization to market Infergen within the United States.

"Business Day" means any day other than a Saturday, a Sunday or a day on which
banking institutions in New York, New York are authorized by Law to close.

"Code" means the Internal Revenue Code of 1986, as amended.

"Confidentiality Agreement"” means the agreement by and between Buyer and Seller
dated as of June 1, 2007. ‘

"Contract” means any written loan or credit agreement, note, bond, mortgage, letter
of credit, indenture, understanding, indemnity, commitment, assurance, lease, sublease, purchase
order, arrangement, sales order or other agreement, instrument, concession, franchise or license.

"Employee Liabilities" shall mean all Liabilities related to Seller's current or former
employees, including (i) compensation or other amounts payable to such employees, including,
without limitation, bonuses, accrued vacation, fringe, pension or profit sharing benefits, expense
reimbursements or severance pay payable to any employee or former employee of Seller for any
period relating to the employment of any such period with Seller at any time prior to the Closing
Date, (i1) claims for medical, dental, life insurance, health, accident or disability benefits brought by
or in respect of Seller whose claims relate to events occurring prior to the Closing Date, (iii)
workers' compensation claims of any employees or former employees of Seller or "leased"
employees of Seller which arise out of events occurring prior to the Closing Date, and (iv) any
damages or Liabilities arising from any claims, actions, litigations or proceedings brought by any
current or former employee of Seller. It is clarified for the removal
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of any doubt that Employee Liabilities shall not include any Liabilities relating to the Transferred
Employees after the Effective Time.

"Encumbrance” means any lien, pledge, hypothecation, assessment, charge, escrow,
mortgage, prior assignment, title retention agreement, indenture, deed of trust, levy, easement, right
of way, servitude, security interest, encumbrance, equity, trust, equitable interest, claim, preference,
right of possession, lease, tenancy, license, encroachment, covenant, infringement, interference,
order, proxy, option, right of first refusal, community property interest, legend, defect, impediment,
exception, reservation, limitation, preemptive right, impairment, imperfection of title, conditional
sale, condition or restriction of any nature, whether or not relating to the extension of credit or the
borrowing of money, whether imposed by Contract, Law, equity or otherwise.

“Excluded Amgen Materials” means [(i) bulk active pharmaceutical ingredients
related to the Product manufactured by Amgen in 2006 (ii) any unused cell paste manufactured by|
Amgen related to the Product and (iii) any other bulk active pharmaceutical ingredients or nude |-~ ¥ *¥X.~
vials not listed in, or not derived from bulk active pharmaceutical ingredients or nude vials listed in,
Schedule 2 to Amendment No. 5 to the Amgen License Agreement].

"Excluded Assets" means all assets, rights, employees, claims, Contracts, Intellectual
Property and properties of Seller, other than the Transferred Assets.

“Excluded BI Materials” means [all bulk active pharmaceutical ingredients related to}
the Product and all nude vials in the possession or under control of BI Austria as of the Closing| ¥k
Date that are not derived from bulk active pharmaceutical ingredients and nude vials identified in
Section 1.3(d) of the Seller Disclosure Letter].

"Excluded Liabilities” means all Liabilities or obligations of Seller (other than the
Assumed Liabilities), including any obligation or Liabilities of Seller created as a result of this
Agreement, including, without limitation, any Liabilities relating to (i) the Inventory Disposal Costs,
(ii) the Excluded Amgen Materials, (iii) the InterMune Milestone Payment, (iv) the Infergen
Manufacturing Transfer Payment, (v) Taxes for the Pre-Closing Period, (vi) the Employee
Liabilities, (vii) the Product Returns for which Seller is responsible pursuant to Section 5.10(b), (viii)
the Government Rebates for which Seller is responsible pursuant to Section 5.10(c), (ix) the
Commercial Rebates for which Seller is responsible pursuant to Section 5.10(d), (x) the Chargeback
Claims for which Seller is responsible pursuant to Section 5.10(e), (xi) performance under Section
2.1(c) of the InterMune Agreement prior to the Closing, (xii) the Excluded BI Materials and (xiii)
[the relabeling of the Product described in Section 5.1(c) of the Seller Disclosure Letter]. E-m;..]

"FDA" means the United States Food and Drug Administration, or any successor
agency thereto having the administrative authority to regulate the marketing of human
pharmaceutical products or biological therapeutic products, delivery systems and devices in the
United States.

"Governmental or Regulatory Authority" means any foreign, domestic, federal,
territorial, state or local court, tribunal or arbitral body, governmental authority, quasi-
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governmental authority or instrumentality, or any regulatory, administrative or other agency, or any
political or other subdivision, department, intermediary, carrier, commission or branch of any of the
foregoing.

"HSR Act" means the U.S. Hart-Scott-Rodino Antitrust Improvements Act of 1976,
as amended, and the rules and regulations promulgated thereunder.

"IND" means an Investigational New Drug Application filed with the FDA, or the
equivalent application or filing filed with any equivalent agency or governmental authority outside
the United States (including any supra-national agency such as in the European Union) necessary to
commence human clinical trials in such jurisdiction.

"Infergen" means the finished pharmaceutical product containing interferon alfacon-
1 in the formulation sold by Seller under the trademark Infergen® prior to the Closing (which shall
specifically include any product sold under BLA #103663 originally approved by the FDA on
October 6, 1997, as supplemented and amended from time to time thereafter).

"Infergen Manufacturing Transfer Payment" means [the payment of One Million
Seven Hundred and Fifty Thousand Euro (€1,750,000), that will become due to BI Austria upon
regulatory filing of the applicable pre-approval supplement with the FDA to transfer the
manufacture of the Product to BI Austria described in Exhibit 9 of the BI Austria Agreement].

"Instruments of Transfer" means such instruments and documents in addition to the
Ancillary Agreements that are necessary pursuant to applicable Law to effectuate and consummate
the transactions contemplated hereby, including, bills of sale, assumption agreements, assignment
and assumption of contracts and other conveyance documents in the forms agreed-upon in good
faith by the parties hereto.

Intellectual Property" means all domestic and foreign (i) trademarks, trademark
registrations, trademark applications, service marks, service mark registrations, service mark
applications, business marks, brand names, trade names, trade dress, names, logos and slogans,
internet domains and URLs, and all goodwill associated therewith; (ii) patents, patent rights,
provisional patent applications, patent applications, designs, registered designs, registered design
applications, industrial designs, industrial design applications and industrial design registrations,
including any and all divisionals, continuations, continuations in part, extensions, substitutions,
renewals, registrations, revalidations, reexaminations, reissues or additions, including
supplementary certificates of protection, of or to any of the foregoing items; (iii) copyrights,
copyright registrations, copyright applications, original works of authorship fixed in any tangible

medium of expression, including literary works (including all forms and types of computer software,

including all source code, object code, firmware, development tools, files, records and data, and all
documentation related to any of the foregoing), musical, dramatic, pictorial, graphic and sculptured
works; (1v) trade secrets, technology, discoveries and improvements, know how, proprietary rights,
formulae, confidential and proprietary information, technical information, techniques, inventions,
designs, drawings; procedures, processes, models, formulations, manuals and systems, whether or
not patentable or copyrightable, including all biological, chemical, biochemical, toxicological,
pharmacological and metabolic material and information and data relating thereto and formulation,
clinical, analytical and stability information and data which
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have actual or potential commercial value and are not available in the public domain; and (v) all
other intellectual property or proprietary rights, in each case whether or not subject to statutory
registration or protection.,

"InterMune" means InterMune, Inc., a California corporation.

"InterMune Agreement" means the Product Acquisition Agreement by and between
Seller and InterMune, dated November 28, 2005.

"InterMune Milestone Payment" means [the payment that will become due to

InterMune upon approval by the FDA of the daily use of the Product in combination with ribavirin |.

for the treatment of Hepatitis-C pursuant to Section 2.5(c) of the InterMune Agreement].
“Kenco” means Kenco Group, Inc.

"Kenco Agreement" means the Master Warehousing Agreement dated February 9,
2004 by and between Valeant Pharmaceuticals International and Kenco, as amended.

"Knowledge of Seller" or "Seller's Knowledge" means [the actual knowledge of the |

individuals identified on Section 9.1(a) of the Seller Disclosure Letter, obtained or reasonably
expected to be obtainable within the ordinary course of his or her function and responsibility, and
with respect to the relevant subject matter].

"Law" means any law (both common and statutory law and civil and criminal law),
rule, regulation, regulatory code (including, without limitation, statutory instruments, guidance
notes, circulars and decisions), standard, ordinance, treaty, convention, directive or other
pronouncement having the effect of law of any foreign jurisdiction, the United States or any state,
county, city or other political subdivision or of any Governmental or Regulatory Authority.

"Liability" means, collectively, any tax, debt, commitment, obligation, claim,
damage, duty or liability of any kind, character or nature, whether known or unknown, asserted or
unasserted, direct or indirect, secured or unsecured, fixed, absolute or contingent, matured or
unmatured, accrued or unaccrued, liquidated or unliquidated, whether in contract, tort, strict liability
or otherwise, including any product liability, regardless of whether such debt, obligation, duty or
liability would be required to be disclosed on a balance sheet prepared in accordance with generally
accepted accounting principles and regardless of whether such debt, obligation, duty or liability is
immediately due and payable, regardless of when asserted.

"Material Consents" means all consents, waivers, authorizations and approvals of
any Person required in connection with the consummation of the transactions contemplated hereby
that are set forth on Section 6.2(d) of the Seller Disclosure Letter (including the Amgen Consent).

"NDA" means a New Drug Application (as more fully defined in 21 C.F.R. 314.5 et
seq.) and all amendments and supplements thereto filed with the FDA, or the equivalent application
filed with any equivalent agency or governmental authority outside the United States (including any
supra-national agency such as in the European Union), including all documents,
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data, and other information concerning a pharmaceutical product which are necessary for gaining
Regulatory Approval to market and sell such pharmaceutical product.

"NDC" means the "National Drug Code," which is the eleven digit code registered
and listed with the FDA with respect to pharmaceutical products.

"Non-Solicitation Agreement" means the agreement by and between Buyer and
Seller dated as of October 11, 2007.

"Other Intellectual Property” shall mean the Intellectual Property listed on_Schedule
1.1(b), and which is not included in the Transferred Assets but will be conveyed to Buyer as of the
Effective Time in accordance with the terms of Section 1.1(b).

"Permitted Encumbrances" means (i) the Encumbrances and exceptions set forth in
Section 3.6 of the Seller Disclosure Letter, and (ii) Encumbrances imposed by any Governmental or
Regulatory Authority for Taxes not yet due and payable or any taxes that Seller is contesting in
good faith.

"Person" shall be construed broadly and shall include an individual, a partnership, a
corporation, a limited liability company, an association, a joint stock company, a trust, a joint
venture, an unincorporated organization or a Governmental or Regulatory Authority (or any
department, agency or political subdivision thereof).

"Product Business" means the manufacturing, using, developing, promoting, selling,
offering to sell, or importing of the Product for sale in the Territory as currently being conducted by
Seller.

"Product Copyrights" means, as owned, licensed or controlled by Seller and
exclusively related to the Product Business, the copyrights (whether or not registered) and
registrations and applications for registration or renewals thereof, including all derivative works,
moral rights, renewals, extensions, reversions or restorations associated with such copyrights, now
or hereafter provided by law, regardless of the medium of fixation or means of expression, and all
goodwill associated therewith listed on Section 1.1(a)(ii1}(A) of the Seller Disclosure Letter.

"Product Domains" means, as owned, licensed or controlled by Seller and
exclusively related to the Product Business, the internet domains and- URLs in the Territory, listed
on Section 1.1(a)(iii)}(B) of the Seller Disclosure Letter.

"Product Know-How" means, as owned, licensed or controlled by Seller and
exclusively related to the Product Business, including as developed in connection with clinical trials,
the research and development information, validation methods and procedures, unpatented
inventions, know-how, trade secrets, technical or other data or information, or other materials,
methods, procedures, processes, materials, developments or technology, including all biological,
chemical, clinical, manufacturing and other information or data, other than such know-how which is
or becomes the subject of a patent or of a provisional or filed patent application.

48
10839469.8
575529 v1/SD



"Product Material Adverse Effect” means [any change, effect, event, condition, fact,
circumstance or occurrence, which individually or in the aggregate, is or is reasonably likely to be
materially adverse on (i) the business, financial condition or results of operations of the Product
Business or the Transferred Assets (taken as a whole) or (ii) the ability of Seller to consummate the
transactions contemplated by this Agreement or perform its obligations under this Agreement or the
Ancillary Agreements; other than, in each case, any change, effect, event, condition, fact,
circumstance or occurrence, individually or in the aggregate arising out of or resulting from (a)
changes in or affecting general economic conditions (including the financial, banking, currency,
credit or capital markets in general) or conditions affecting the pharmaceutical industry generally,
(b) the announcement of, or the consummation of, the transactions contemplated hereby, (¢) any act
“of terrorism, commencement or escalation of armed hostilities in the United States or internationally,
or declaration of war by the United States Congress or (d) the failure of the Product Business to
meet any financial projections].

"Product Patents" means, as owned, licensed or controlled by Seller and exclusively
related to the Product Business, the patents, patent applications, provisional patent applications and
similar instruments (including any and all substitutions, divisionals, continuations, continuations-in-
part, reissues, renewals, extensions, reexaminations, patents of addition, supplementary protection
certificates, inventors' certificates, pediatric data package exclusivity extensions, divisionals, re-
filings, continuations and continuations-in-part thereof, or the like) as well as any foreign
equivalents thereof (including certificates of invention and any applications therefor), listed on
Section 1.1(a)(1ii}(C) of the Seller Disclosure Letter.

"Product Registrations" means all applications (including the IND, BLA and NDA,
as applicable), new drug applications, abbreviated new drug applications, new drug submissions,
and any comparable applications and submissions, together with any and all supplements or
modifications or amendments thereto, whether existing, pending, withdrawn or in draft form,
together with all correspondence to or from any Governmental or Regulatory Authority with respect
thereto, prepared and submitted to any Governmental or Regulatory Authority in the Territory with
respect to Infergen.

"Product Trade Dress" means, as owned, licensed or controlled by Seller, the trade
dress, logos and designs exclusively related to the Product Business and all goodwill associated
therewith, listed on Section 1.1(a)(iii}(D) of the Seller Disclosure Letter.

"Product_Trademarks" means, as owned, licensed or controlled by Seller and
exclusively related to the Product Business, the trademarks, service marks, logos, slogans and trade
names (whether or not registered), in the Territory, including all variations, derivations,
combinations, registrations and applications for registration or renewals of the foregoing and all
goodwill associated therewith, listed on Section 1.1(a)(iii)}(E) of the Seller Disclosure Letter.

"Roche/Genentech License Agreement" means that certain Agreement by and among
Hoffman-La Roche, Inc., Genentech, Inc. and Seller made and effective January 1, 2007 regarding
the licensing of certain US patents rights owned by Hoffman-La Roche, Inc. and Genentech, Inc.
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"Tax" means any income, gross receipts, license, payroll, employment, excise,
severance, stamp, occupation, premium, windfall profits, environmental (including a tax under
Section 59A of the Code), capital stock, franchise, profits, withholding, social security (or similar),
unemployment, disability, real property, personal property, sales, use, transfer, real property transfer,
recording, registration, value added, alternative or add-on minimum, estimated, or other tax of any
kind whatsoever, customs duty, fee or other similar assessment or charge in the nature of a tax,
imposed by any Governmental or Regulatory Authority (whether payable directly or by withholding
and whether or not requiring the filing of a Return), including any interest or penalty thereon or
addition thereto and any interest in respect of such additions or penalties, whether disputed or not
and whether payable by reason of being a member of an affiliated, consolidated, combined or
unitary group, any contract, assumption, transferee or successor liability, operation of Law,
Treasury Regulation Section 1.1502-6(a) (or any predecessor or successor thereof or any analogous
or similar provision of Law) or otherwise.

"Tax Return" means any report, return (including any information return), claim for
refund, election, estimated Tax filing or payment, request for extension, document, declaration or
other information or filing required to be supplied to any Governmental or Regulatory Authority
. with respect to Taxes, including attachments thereto and amendments thereof.

"Territory" means the United States, Canada and their respective territories and
possessions.

"Third Party" means any Person other than Buyer or Seller or an Affiliate of Buyer
or Seller.

"Trademarks" means all trademarks, service marks, logos, slogans and trade names
(whether or not registered), in the Territory, including all variations, derivations, combinations,
registrations and applications for registration or renewals of the foregoing and all goodwill
associated therewith.

"United States” means the United States of America and its territories and
possessions.

"Wholesalers" means McKesson, Cardinal and Amerisource Bergen.

"Wholesaler Inventory Amount" shall mean, as of the date within two days of the
Closing Date, the actual number of units of Product on hand at the Wholesalers.

"Wholesaler Inventory Rebate" shall be calculated by multiplving (A) the number of
units of Product representing the excess of the Wholesaler Inventory Amount over the Wholesaler
Target Amount, by (B) with respect to a unit of Product, the net selling price, less the cost of goods
(including royalties) and associated freight and distribution cost and all other accruals, prepared in
accordance with a determination of net sales made in accordance with GAAP as customarily
applied by Seller.

"Wholesaler Target Amount” shall mean [4600] units of Product. ngﬁﬂl
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(b) The following terms are defined elsewhere in this Agreement, as indicated

below:

12-Month ANNIVETSArY DALE ......couiriiriiiiire ettt st sene st etess e aseas bt v e senesaeeseeaseeabesseneeas 1.5(b)
12-MONth PAYINENT ..ottt ettt st st e r it smeesbe e et sseesbeenaeannnans 1.5(b)
18-Month ANNIVEISAIY DELE ...coiviiiieeiieeiee ettt cete et st esbaessr e eese e seeeneeessneseesneents 1.5(c)
T8-MONTH PAYIMENT ..covtiiiiiiiir ittt ettt n ettt a s e b et s st s naeessesanenarens 1.5(c)
ALAA ottt b ettt e s et e a R R b st e Rt a e a ket ea et h e en e et Rt e beae e st en e ebeseeanennen 9.3(a)
ALCTIONIS 1t iieecitteeite e e eenir e e sneeesabsessbbeesesseaaamaseaasseaesa s essseass e eassbesssaaeeebaesasssea e abas e raeessnsaessssassseesnrsasns 3.8(b)
ALGTEEIIICIE ..ottt et et es e e ees e aa e st et s e s e s aesscon et e s e et e sue s e eonctsnes e easeaeae e e sinennas Preamble
ATLOCALION ittt ettt ettt et a e sae st s e st et et b e saeeee s ebcaebe bt estsarnebeesae e 1.7
AMEZEN MALETIALS ..ottt ettt st s e ea s be st e e e st e eaeteent e et e amesesbeesbaeanean 1.3(c

ASSUMEA CONITACES 1.nviiiviieieiitieciieeeeiieeeceeesaersaeeessieerseesisessbseesstsesasaseasseeassaseaeasseasssrenssaesnnseesanes 1.1(a)(iv

ASSUMEA LIADIITIES ..cveviitiieieiirieiee et eiee et ee et ettt te st e e saa e esbe s beeseesbeensesetanseanee s s aseeaseensenssesnennas 1.3
BASKEL ..ttt ettt ettt ettt et bt e e e et et e e e eae et se b et e b et e eserreate st abaesreaasanas 8.5(a)
Bl OF SALE ..ttt et te s et e e e e e e etee e et e e as e s s e e e bt s aba e s e bt ennteaneebeseerneearees 2.2(a)
BI MEALETIALS ..veetieeiieireet e sir e e e et e et e e st e esaseeaasaresabeasstasseaasaesbeensseaemeesasaanstaesaeaneaenseensennteas 1.3(d)
BUYET .ttt bbbttt e nae s bt n Preamble
BUyer INAEMINITEES ....oveiviviiiieieeitieiet ettt sttt e e sessastssaesbe sk asbeesbassensaesnessesessesssesensseransen 8.2(a)
Buyer's CloSing CertifiCate .......ooiiiiviiiniee e et criteeie et s st rte e e st et enasesbe e s asreenenas 6.3(c)
D et bt e h et e e bt e ea et ean e bt e e b e s s sttt e e besanbeennne 8.5(a)
Chargeback CLAIMS ......ovvereieiriiieciertereeie et et et e e ereeere sttt e b s ebeenseebesreesbeebeenteabeasteeaearassanesnenn 5.10(e)(1)
ClOSIIIE 1o veteeiereeieeete e eeeeeesaeeasaa s teaaaieeeaenssasaeaseesasasanssaesanteennssseaseeesaaee nsss bt ansssesansseessteaassn s e nreaasaessens 2.1
CLOSING DAL ....vieeieteriiitt e ciiatee et cte e e see e neseeteeebassaa et berssesaeesaaberaeense e s e sanesbaesanessanseansconanssnnsseneanss 2.1
CLOSING PAYITIENT.....coiiiiitiietiisiieterreesieieeetiee e e st e et e esesstenseesneneassasseessasasasseassnanseassessasasssansesnsassesses 1.5(a

Commercial Rebate Tail Period.........covcviioiiiiieiic et 5.10(d)(X1)
COMMETCIAL REDATES ...vieiitiii et cee ettt e e et te et e e s e e ebeeessssasseebbeassseseensseesssannns 5.10(dD()
ComMPETING PIOQUET .ottt et sttt vt st ieas 5.12
DiSpute ..ceeeecveerinenieceeniens e te ety as b e naes e treene ettt s aeneaes reeerersrenneennenens 3.3(@)
5 1 X OO OO U USROS U SRUURSURSNO RO 5.4(a)
EATective TIIME ..oviiiiiirieiieeeteie ettt ene e ettt nas 2.1
ELECHNE BUVET .ottt ettt et e et et e et e s s e e et aa e et e st e saearaaanaeasnessbastaasassansseesannsensens 8.4
Enforceability EXCEPIIONS . iiiiiiriie et eier et ettt te e es et ettt cnae e saee st e raaesbessbessesananbennene 3.2
EXClIUded REPIESENTALIONS. . cutirrtirerseeriieiet ittt ies et et et e rr e s eees et cosecbessseaneesaeesetsasentenstensentbenbessonaes 8.1
Execution Date........cooioiiiiiiiiiiicce e e e Preamble
FINANCITIZ .oeeiieiieiite sttt sat e e e st s e sseesbe s sseseesmteeaeasaessesssane e bneerteaaaeosbeersenssareaesneraeenneaserseins 44
FINANCINEG LOIET ...ttt ettt ettt ettt ek s e et e eatesabe s e sn e e b e e aeesesbeassbeaaseesareassesnnaas 4.4
FTC ettt ettt st s st b bttt et s h bt e h s bbbt R e n et et et she e sarbenes 5.4(a)
GENEral ASSTEIIMENT. . eiiiieiiiiieeiiteeeiee it e e s bt e eaiceateaeesieaeaseaeaeneeensesssttse e saseensesaensssessaneserantasansesnes 2.2(b)
Government Rebate Tail Period .......cooereeiirireeiecin et sr e 5.10(c)(a)(1)
GOVEITMENT REDALES. ..eviiiiieiireitie et e et sre e s e e st e rabeesteesaaa craeenesesssvaesssassan senassean 5.10(c)(i)
Indemnification ClAIm NOTICE ....cveiriiiiiirieaenieeeeiieeteeessreseeesreseaessesseearssssesssessassseessaessssrsassssanne 8.3(a)
Indemnified Party ....cooooccoceienenieincini et ettt ettt n e enre s eae 8.3(a)
INAeMNIETING PATTY ..eooiiitit ittt ste s bt e e e e ere e saeceras e e baessbeesaneensecenneasensanenn 8.3(a)
DIV EIIEOTY 1.ttt ettt et e b tes s eke e et reeeaeeebeeanteess e e s s et e ns b e anbbsahb e e s s 2 emereenrensrae st e ansee setnanses 1.1(a)(vi)
INVENtOry DISPOSAL COSLS...eiiuiiiiriieitieit et riectecerte sttt e st eeesetas bt esaessseeaeeaeaneesseensanssassnans 1.1(a)(vi)
LOSSES cveiveiieeeieeeirenrns erereerereeereraiheteantbeaananaeaaa rrereereeeerean e baeaiaaeaas e eereenreaseraeabaetanaaesaaarans 8.2(a)
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IMALETIAL COMITACES .vviveeerrireeetiieresaeteeeteeeee e rrseesreess e estaeses sesseassessseessesssesassssresesseasnsessennsns sereessneerns 3.10(a)

NON-RESPONSIDIE PATTY ...iiiiiiiiie ittt ettt et e st en e st eeenreserasbe e benia e beenas 5.10(c)(i1)
OULSTAR DALE 1.ttt e e e e ee et e st e b e st enseabenreenmsemeeeaneenaenbensean 7.1(b)
PAtEnt ASSIZIITIENT ..ovtiivieirerrreieeeieeieaiernees ern e erne et ebeesrasreesatassessessaesseaneessessaessabeastessaeasenasnestessesanes 2.2(¢)
Post-Closing Period .......c.cccooeevevveveneene. eseueaseauasnasenssaraeat s naa sheussuontatsaeshherenasananens s 2.4(c)
Pre-CloSING Period. .. ..ocieeiiiierie ettt ettt ettt sa e ettt en e srensestanens 2.4(b)
PIOUCT ...ttt et e et e s b s bt e e bt eatesae e abeantaen s e e nn e b e e b e e sbe e s e s eneennnen Recitals
Product Financial Statements ......... FRTROPRRN reeereeeeerenes oottt rans vevreernereen 3215
Product Intellectual PrOPETLY .....c..eiiiiiiir ittt ettt e et et erbneans 1.1(a)(iii)
Product RECOTAS......iiiiiiir ittt ettt L1(a)(v)
Product Regulatory APPIOVALS .....oiiviiiiieiieiti ittt ettt st saeesesnee e nreeenenne 1.1(a)(1)
Product RETUITIS .o.ueiiieeciie sttt ettt e s e s e e ener e ese e s e e e sneesnbaaessaaeesneerassaananes 5.10(b)(1)
Promotional MEterIals ......cooiiivieiecieceree e et entee e s eaeeea e e eab e e enate e s enessbeeessbeseesrsensssannaes 1.1(a)(i1)
PUICRASE PriCE . ittt e st et ee 2 ree s e e bcasbscens e e e e easessteespeesssesssesassesaseenseannen 1.5
ReguIatory COMSENLS ..o ittt ettt et sttt e e sac e rn e enes st ebe s ereteseesacans e neeateensaenessneeseans 3.3(a)
RESPONSIDIE PAITY .ottt eb e et st st st es e eneenr s e esnene 5.10(c)(i1)
RetUrned ProdUeCT ..oooviiiiee ettt sttt aein e eneasns e e reesnntaassssarassssessssnaasnssasnnsannss 5.10(b)(i1)
RIUIES ettt et e e e e e eh e e st b e e he s raee s ebeeaee e st eehe e st b e ekt e s be e b e e sttt abe e en et eraenanannres 9.3(a)
S A e e e e b e a e bttt b e r e re e e e b At e A r e bt en b ettt et e ekt e s et enrebaenresbertsenanns 5.14(b)
SILET ..ttt ettt ettt s et et e bt r ettt b e een e enttenar e s ebeeanes Preamble
SEILEE MATKS.. .ottt et sttt b e et b e bt e r et e ebe b e een b b e eaeebe e nten 5.18
Seller DISCIOSUIE LETTET .o.viiiiiieiiieit ettt ettt te ettt ebe st eitesiba s et e eatseaseasnsensnennsesassenssennsesnns 3.14
Seller INAEMIMIIEES ... oottt ettt r ettt et st e b e e esessb b ebsr e et e bt e s eneesneeaneas 8.2(b)
Seller's CloSING CEITIICALE ...c.oiuiitieieiiieeieie e etetetaetebestereeestenesontesaeessaerasaesessaessansesssesassarsassis 6.2(e)
SrAAAIE PErTOG. ... oioeiiiiieii ettt ie e e e et s e s sae et a s e s teaess s aesaasanaesnsessneeruaseesenessesres 2.4(d)
TAX CIAITL ootvirieccieei it eeea e e cemeeeseseesetse s e e essbeesaeeesseeseeesseeseesressassassnsaessesassanssennsarssesnnnesseessnseens 2.4(g)
THIFA PATEY CIAIMN ettt eeiea et e v eesbeestaeeeseeasteaseesbasnssen saeaseasssaassensssessseensenneansns 8.3(a)
Trademark ASSIENIMENT........c.iiviiiieitiieieiieeeecreeeteeeeeseeereesseesseessetesteenaessse iabesasessssseessasnseesssessoessesans 2.2(d)
T ANISTET 1.ttt ettt ettt e et ae et eaeae s e st s et e ean e et e ers s eb b e e b b et b e e e as et bsans s snenre e btasrbeesreens 1.1(a)
TTANSTET TAXES 1utieeieieeiee ettt ettt e e e raesbeessteeesaeesaesseenbeessrenssanassrassasesnsesssnensesansnessbesssans 2.4(a)
TTANSTEITEA ASSEES 1iivreeeiieeiiieicieeeeiescrte e e e rer e et e e seesaeteeessass e sseeassaesnnaesaasneaasssaasssanassasnesessreenssannes 1.1(a)
Transferred EMPIOYEE ....co.oviiiiiii ettt ettt 5.13
Transition Related PAYIMENTS .....oicviiiiiiiiiei vt cvesis st snee st sre e re e ese s absesssseaeeeraeenes 2.2(k)
Transition SErVICES AGIEEIMENL. . ...cc.iuiieruieiraieireteeareetesteaseesissessesasssessessesseseraseassessansesseesesenns Recitals
9.2 Notices. Notices required or permitted under this Agreement shall be in writing

and sent by overnight express mail (e.g., FedEx), or by facsimile confirmed by overnight express
mail (e.g., FedEx), (failure of such confirmation shall not affect the validity of such notice by
facsimile to the extent the receipt of such notice is confirmed by the act of the receiving party (e.g.,
a facsimile of the receiving party submitting its receipt of such notice)) and shall be deemed to have
been properly served to the addressee upon receipt of such written communication, to the following
addresses of the parties:
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If to Seller:

Valeant Pharmaceuticals North America
One Enterprise

Aliso Viejo, California 92656

Attention: Office of the General Counsel
Fax: (949) 461-6641

with a copy 1o:

Skadden, Arps, Slate, Meagher & Flom LLP
Four Times Square

New York, NY 10036

Attention: Ann Beth Stebbins, Esq.

Fax: (212) 735-2000

If to Buyer:

Three Rivers Pharmaceuticals, LLC
301 Commerce Park Drive
Cranberry Township, PA 16066
Attention: Legal Department

Fax: (724) 778-6101

with a copy to:

Nixon Peabody LLP

437 Madison Avenue

New York, NY 10022

Attn: Dominick P. DeChiara, Esq.
Facsimile: (866) 402-0836

93 Dispute Resolution.

(a) Subject to Section 9.3(b), any dispute, controversy or claim arising under, out
of or in connection with this Agreement, or the breach, termination or validity thereof, including
any subsequent amendments thereto (a "Dispute"), shall be referred to and finally settled by
arbitration in accordance with the terms of this Section 9.3. If, pursuant to Section 9.3(b), the
parties do not reach a solution to the Dispute within a period of twenty-five (25) days following
receipt by a party of the first written notice of the Dispute by the other party, then upon written
notice by any party to the other, the Dispute may be submitted to arbitration in accordance with the
Commercial Arbitration Rules of the American Arbitration Association ("AAA") then in effect (the
"Rules") except as modified by the following:

() the arbitration tribunal shall consist of three (3) arbitrators,
one appointed by each of Buyer and Seller within thirty (30) days of receipt by a party of a
copy of the demand for arbitration and a third arbitrator, who shall chair the arbitral tribunal
shall appointed by the appointees of the parties within twenty (20) days of the
53
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appointment of the second arbitrator and any arbitrator not timely appointed shall be
appointed by the AAA in accordance with the listing, striking and ranking procedure in the
Rules. Any arbitrator appointed by the AAA shall be an attorney (or retired judge) admitted
to practice for at least fifteen (15) years;

(i1) the arbitration award shall be in writing shall include the
findings of fact and conclusions of law on which it is based, shall apportion the costs of the
arbitration in accordance with Section 9.3(d) herein and shall be final and binding on the
parties;

(111) judgment upon any award may be entered in any court
having jurisdiction, and any costs or fees (including attorneys' fees and expenses) incident to
enforcing the award shall be charged against the party resisting such enforcement;

(iv) the arbitrators shall decide any dispute in accordance with
New York Law, including, without limitation damages, specific performance, or other
injunctive relief, except that the arbitrators shall not be empowered to award consequential,
punitive, multiple or exemplary damages, and the parties hereby waive any right to such
damages; and

) notwithstanding anything in this Section 9.3(a) to the
contrary, if the Dispute relates to Taxes then such Dispute shall be submitted to a Big Four
accounting firm that is mutually agreeable to both Buyer and Seller or a mutually agreed
upon tax lawyer who is a partner in an internationally renowned law firm and who is
familiar with intellectual property transactions and who is independent with respect to each
of Buyer and Seller.

(vi) the arbitration will be held in New York, New York. The
procedural law governing the arbitration shall be the Federal Arbitration Act, 9 U.S.C. § 1 er
seq.

(b) In the event of a Dispute, the parties shall first use all commercially
reasonable efforts to settle the Dispute. To this end, they shall consult and negotiate with each other,
in good faith and understanding of their mutual interests, to reach a just and equitable solution
satisfactory to all parties. If for any reason, the parties have not settled the Dispute by negotiation
within forty-five (45) days of receipt by a party of written notice of a Dispute, on the demand of any
party, the Dispute shall be referred to arbitration in accordance with Section 9.3(a) herein.

(c) Nothing in this Agreement limits the right of either party, prior to the
appointment of the arbitral tribunal, to seek to obtain in any court of competent jurisdiction any
interim relief or provisional remedy, including injunctive relief. Seeking or obtaining any interim
relief or provisional remedy in a court will not be deemed a breach or waiver of this agreement to
arbitrate. Without prejudice to such provisional remedies as may be available under the jurisdiction
of a court, the arbitral tribunal shall have full authority to grant provisional remedies and to direct
the parties to request that any court modify or vacate any temporary or preliminary relief issued by
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such court, and to award damages for the failure of any party to respect the arbitral tribunal's orders
to that effect.

(d) If any arbitration is brought to resolve a Dispute, the successful or prevailing
party shall be entitled to recover the costs of the arbitration including the fees and expenses of the
arbitrators and the AAA and the reasonable attorneys' fees of the prevailing party, in addition to any
other relief to which it or they may be entitled. The arbitrators shall consider, in determining the
prevailing party which party obtains relief which most nearly reflects the remedy or relief which
such party sought on each claim submitted to arbitration and shall apportion the costs accordingly.

9.4 Interpretation. When a reference is made in this Agreement to Sections, Exhibits
or Schedules, such reference shall be to a Section or Exhibit or Schedule of this Agreement unless
otherwise indicated. All Exhibits and Schedules of this Agreement, including without limitation,
the Seller Disclosure Letter, are incorporated herein by reference. The table of contents and
headings contained in this Agreement are for reference purposes only and shall not affect in any
way the meaning or interpretation of this Agreement. Whenever the words "include," "includes" or
"including" are used in this Agreement they shall be deemed to be followed by the words "without
limitation." Each of Buyer and Seller will be referred to herein individually as a "party" and

collectively as "parties" (except where the context otherwise requires).

9.5 Amendment. This Agreement may be modified only by a written instrument
executed by the parties hereto specifically referencing this Agreement.

9.6 Entire_Agreement. The agreement of the parties, which is comprised of this
Agreement, the Ancillary Agreements, the Confidentiality Agreement, the Non-Solicitation
Agreement (subject to the provisions of Section 5.9 hereof), the schedules and the documents
referred to herein, sets forth the entire agreement and understanding between the parties and
supersedes any prior agreement or understanding, written or oral, relating to the subject matter of
this Agreement.

9.7 Assignment. This Agreement may not be assigned by either party without the
prior written consent of the other party; provided, however, that (i) the Buyer may assign any or all
of its rights, obligations and interests hereunder without any such written consent as security for any
obligations arising in connection with the financing of the transactions contemplated hereby; and
provided, further, that either party shall have the right to assign its rights and obligations under this
Agreement to any of its Affiliates or to any Third Party successor to all or substantially all of (i) its
entire business, or (ii) its consumer healthcare or pharmaceuticals business. In no event shall any
assignment hereof to any Affiliate or Third Party be deemed to relieve the assigning party of its
liabilities or obligations to the other party under this Agreement, and the assigning party expressly

“acknowledges and agrees that it shall remain fully and unconditionally obligated and responsible for
the full and compete performance of all of its obligations under the terms and conditions of this
Agreement.

9.8 Third Parties. None of the provisions of this Agreement shall be for the benefit of,
or enforceable by, any Third Party, other than, with respect to Article VIII hereof, the Buyer
Indemnitees and the Seller Indemnitees.
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9.9 Waiver. The waiver by either party of a breach or a default of any provision of
this Agreement by the other party shall not be construed as a waiver of any succeeding breach of the
same or any other provision, nor shall any delay or omission on the part of either party to exercise
or avail itself of any right, power or privilege that it has or may have hereunder operate as a waiver
of any right, power or privilege by such party.

9.10 Severability. If any part of this Agreement is declared invalid by any legally
governing authority having jurisdiction over either party, then such declaration shall not affect the
remainder of the Agreement and the parties shall revise the invalidated part in a manner that will
render such provision valid without impairing the parties' original intent.

9.11 Governing Law. This Agreement shall be governed by and construed in
accordance with the laws of the State of New York without regard to its conflicts of laws principles
that would mandate the application of the laws of another jurisdiction.

9.12 Headings. The headings are placed herein merely as a matter of convenience and
shall not affect the construction or interpretation of any of the provisions of this Agreement.

9.13 Execution in Counterparts. This Agreement may be executed in two or more
counterparts, each of which shall be deemed to be an original, but all of which shall constitute one
and the same agreement. Each of the parties agrees to accept and be bound by facsimile or PDF
signatures hereto. '

9.14 Relationship of the Parties. In making and performing this Agreement, the parties
are acting, and intend to be treated, as independent entities and nothing contained in this Agreement
shall be construed or implied to create an agency, partnership, joint venture, or employer and
employee relationship between Buyer and Seller. Except as otherwise expressly provided herein,
neither party may make any representation, warranty or commitment, whether express or implied,
on behalf of or incur any charges or expenses for or in the name of the other party. No party shall
be liable for the act of any other party unless such act is expressly authorized in writing by both
parties hereto.

[signatures appear on the following page]
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be
executed as of the date first above written.

THREE RIVERS PHARMACEUTICALS,
LLC

By:

Title:

VALEANT PHARMACEUTICALS
NORTH AMERICA

By:

Title:
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“ [0.78

January 11, 2008

Three Rivers Pharmaceuticals, LLC
301 Commerce Park Drive
Cranberry Township, PA 16066

Ladies and Gentlemen:

Reference is made to the Asset Purchase Agreement (the "Agreement") dated as of December 19,
2007 by and between Valeant Pharmaceuticals North America ("Seller") and Three Rivers
Pharmaceuticals, LLC ("Buyer"). Capitalized terms used herein without definition shall have the
meaning ascribed to them in the Agreement.

1. Allocation Schedule. Notwithstanding any provision of Section 1.7 of the Agreement,
Buyer and Seller agree that Buyer shall prepare and deliver to Seller the Allocation as
promptly as practicable but in no event later than the day that [1s 60 days] after the T e, j
Closing Date. The Allocation shall become final and binding on the parties, unless Seller
notifies Buyer within fifteen (15) days after receipt of such Allocation of Seller's
disagreement with such Allocation. In the event Seller timely notifies Buyer of such
disagreement, the parties shall resolve such disagreement in the manner described in
Section 9.3 of the Agreement. All provisions of Section 1.7 of the Agreement shall
remain in full force and effect as modified hereby.

2. Additional Assumed Contracts. The parties agree that [the Agreement Between
InterMune, Inc. and Yamanouchi Pharmaceutical Co., Ltd., Related to Safety Reporting
for Interferon Alfacon-1, dated as of September 1, 2003], shall be deemed to be set forth | | ..,
in Section 1.1(a)(iv) of the Seller Disclosure Letter. The parties further agree that [the
Reimbursement Support Services Agreement between Seller and HealthBridge
Reimbursement and Product Support, Inc. dated January 11, 2008], shall be deemed to be
set forth in Section 1.1(a)(iv) of the Seller Disclosure Letter.

3. Reference to Exhibits in the Agreement. The parties agree that each of the Bill of Sale,
the General Assignment, the Patent Assignment, the Trademark Assignment and the non-
foreign person certificate referenced in Section 2.2(e) of the Agreement to be delivered at
Closing pursuant to Sections 2.2 and 2.3 of the Agreement shall be substantially in the
forms attached to the Agreement as Exhibit B, Exhibit C, Exhibit D, Exhibit E and
Exhibit F, respectively. The parties acknowledge that the foregoing exhibits are
incorrectly referenced in Section 2.2 of the Agreement as Exhibit C, Exhibit D, Exhibit E,
Exhibit F and Exhibit G, respectively.

4, Section 5.10(b)(1)(A) and Section 5.10(bY1)B) of the Seller Disclosure Letter. Attached
as Annex 1 and Annex 2 hereto are Section 5.10(b){(i)}(A) and Section 5.10(b)(1)(B) of the
Seller Disclosure Letter updated as of the close of business on January 11, 2008. The
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parties agree that Seller shall not be required to update Section 5.10(b)(1)(A) and Section
5.10(b)(1)XB) of the Seller Disclosure Letter for any event or change occurring after
January 11, 2008.

Miscellaneous.

wh

(a) Seller and Buyer hereby acknowledge and agree that this letter agreement
constitutes an amendment to the Agreement in accordance with Section 9.5 of the Agreement.

(b) Each reference in the Agreement to “this Agreement,” “hereunder,” “hereof,”
“herein” or words of like import referring to the Agreement shall mean and be a reference to the
Agreement as amended by this letter agreement.

(¢) Each reference to the Agreement in the Ancillary Agreements and any other
ancillary agreement entered into pursuant to or in connection with the Agreement shall mean and
refer to the Agreement as amended by this letter agreement.

(d) This letter agreement shall be governed by and construed in accordance with the
laws of the State of New York without regard to its conflicts of laws principles that would
mandate the application of the laws of another jurisdiction.

(e) This letter may be executed in two or more counterparts, each of which shall be
deemed to be an original, but all of which shall constitute one and the same agreement. Each of
the parties agrees to accept-and be bound by facsimile or PDF signatures hereto.

H) Any dispute, controversy or claim arising under, out of or in connection with this
letter agreement or the breach, termination or validity thereof shall be referred to and finally

settled by arbitration in accordance with the terms of Section 9.3 of the Agreement.

[Remainder of page intentionally left blank.]
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If the agreements and understandings contained in this letter agreement are acceptable to
Buyer, please indicate such approval by signing this letter in the space indicated below and
return a fully executed copy of this letter to Seller.

Sincerely,
Valeant Pharmaceuticals North America
By:

Name:
Title:

Accepted and Agreed
Three Rivers Pharmaceuticals, LLC
By:

Narne:
Title:
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Annex 1

Section 5.10(b‘)(i)(A)

For [a three (3) year period] following the Closing, Seller shall be financially and legally C. '*w*..]
responsible for all Liabilities associated with any Product Returns for any Infergen sold by Seller
prior to the Closing Date.
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Annex 2
Section 5.10(b)(1)(B)

Each of Buyer and Seller shall be financially and legally liable for Product Returns out of the
Lots set forth below to the extent of Products sold out of these Lots by it.

LOT
NUMBER

[P077786B]
. [P065737B]
[PO637048B] N 3 3
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