S0

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE COMMISSION,
Plaintiff,
00 Civ. 00978 S.D.N.Y. (BSJ)

TURNEY, ET AL.
Defendants.

FINAL JUDGMENT AS TO DEFENDANT DONALD TURNEY
The Securities and Exchange Commission having filed a Complaint and D.efendant
Donald Tumey having entered a general appearance; consented to the Court’s jurisdiction
over Defendant and the subject matter of this action; consented to entry of this Final
Judgment without admitting or denying the-allegations of the Complaint (except as to
jurisdiction); waived findings of fact and conc_lusions of law; and waived any right to
appeal from this Final Judgment:
L
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that Defendant and
Defendant's agents, servants, employees, attorneys, and all persons in active concert or
participation with them who receive actual notice of this Final Judgment by personal
service or otherwise are permanently restrained and enjoined from violating, directly or
indirectly, Section 10(b) of the Securities Exchange Act of 1934 (the "Exchange Act")

[15U.S.C. § 78j(b)] and Rule 10b-5 promulgated thereunder [17 C.F.R. § 240.10b-5], by
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using any meéns or instrumentality of interstate commérée, or of the mails, or of any |

facility of any national securities exchange, in connection with the purchase or sale of

any security: |

(a) to employ any device, scheme, or artifice to defraud;

(b) to make any untrue statement of a material fact or to omit to state a material fact .
necessary in order to make the statements made, in the light of the circumstances
under which théy were made, not misleading; or

(©) to engage in any act, practice, or course of business which operates or would
ol;erate as a fraud or deceit upon any person.

L
IT IS HEREBY FURTHER ORDERED, ADJUDGED, AND DECREED that
- Defendant and Defendant's égents, sérvants, employees, attorneys, and all persons in
active concert or participatipn with them who receive actual notice of this Final Judgment
by personal service or otherwise are permanehtly restrained and enjoined from violating

Section 17(a) of the Securities Act [15 U.S.C. § 77q(a)] in the offer or sale of any |

sepurfty by th_e_; use of any means or insfrumenfs of transportation or commum'cation in

interstate corﬁmerce or by use of the mails, directly or indirectly:

(a) to employ aﬁy device, scheme, or artifice to defraud;

(b) to obtain monéy or property by means of any untrue statement of a material fact
or any omission of a material fact neceésary in order to make the statements
made, in light of the circumstances under which they were made, not misleading;

or



(c) to engage in any transaction, practice, or course of business which operates or
would operate as a fraud or deceit upon the purchaser: |

1.

IT IS HEREBY FURTHER ORDERED, ADJUDGED, AND DEdREED that
Defendant and Defendant's agents, servants, employees, attorneys, and all persons in -
active concert or paﬂiéipation with them who receive actual notice of this Final Judgment
by personal service or otherwise are pennanently restrained and enjoined from violating
Section 10(b) of the Exchange Act [15 t}.S.C. §78j(b)], and Rulés 101 and 102 of
Regulation M [17 CF.R. § 242.101], by, in connécti_on with a distribution of securities,
directly or indirectly, bidding fbr; pilrchasing, or aftempting to induce_any person to bid
for or purchase, the security that is the subject of the distﬁbution, or any reference

security, during the applicable restricted period, which is defined as:

1) For any security with an avefage daily trading volume value of $100,000
or more of an issuer whose common equity securities have a public float
value of $25 million or more, the period beginning on the later of one

:‘business day prior to the deterrnination of the offering price or such time
that a person becomes a distribution participant, and ending upon such
person's completion of pafticipation in the distl‘ibution;

3} For all other securities, the period beginning on the later of five business
days prior to the determination of the offering price or such time that a
person becomes a distribution participant, and ending upon such person's

completion of participation in the distribution; and



3) In the case of a distn'b_ution involving a merger, acquisition, or exchange
offer, the period beginning on the day proxy solicitation or offering
materials are first disseminated to security holders, and ending upon the
completion of the distribution,

while acting as an underwriter, prospective underwriter, broker, dealer, or other person
who has agreed to participate or is pafticipating in the distribution, or as an affiliated
purchaser of such distribution participant, in the absence of an applicable exception or
exemption under Sections 101(b) or 101(c) of Regulation M [17 CFR §242.101(b) or
101(c)]: |

Iv.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the Consent is
incorporated herein with the same force and effect as if fully set forth herein, and that
Defendant shall comply with all of the undertakings and agreements set forth therein.

V.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that this Court
shall retain juﬁsdiction of this matter for the pﬁrposes of enforcing the terms of this Final
Judgment.

VI.
| There being no just reason for delay, pursuant to Rule 54(b) of the Federal Rules of Civil

Procedure, the Clerk is ordered to enter this Final Judgment forthwith and without further

notice.
Dated: - D& )00
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CONSENT OF DEFENDANT DONALD TURNEY

Defendant Donald Tumey ("Defendant") acknowledges having been
served with the complaint in this action, enters a geﬂeral appearance, and admits the
Court’s jurisdiction over Defendant and over the subject matter of this action.

Without admitting or denying the allegations of the complaint (except as
to personal and subject matter jurisdiction, which Defendant ad:rhits), Defendént hereby
consents to the entry of the final Judgment in the form attaéhed hereto (the "Final
Judgment") and incorporated by reference herein, which, among other things,
permanently restrains and enjoins Defendant from violation of Section 17(a) of the
Securities Act of 1933, 15 U.S.C. § 77q(a), Section 10(b) of the Securities Exchange Act
of 1934 (“Exchange Act”), 15 U.S.C. § 78j(b), and Rule 10b-5 promulgated thereunder,
17 C.F.R. § 240.10b-5 and Regulation M under Section 10(b) of the Exchange Act, 17
C.F.R. § 242, and Rules 101 and 102 promulgated thereunder, §§ 242.101 aﬂd .102.

Defendant waives the entry of findings of fact and conclusions of law
pursuant to Rule 52 of the Fecieral Rules of Civil Procedure.

. Defendant waives the right, if any, to a jury trial and to appeal from the
entry of the Final Judgment.

Defendant enters into this Consent voluntarily and represents that no
threats, offers, promises, or inducements of any kind have been made by the Commission
or any member, officer, employee, agent, or representative of the Commission to induce
Defendant to enter into this Consent.

Defendant agrees that this Consent shall be incorporated into the Final

Judgment with the same force and effect as if fully set forth therein.



Defendant will not oppose the enforcement of the Final Judgment on the |
ground, if any exists, that it fails to comply with Rule 65(d) of the Federal Rules of Civil
Procedure, and hereby waives any objection based thereon.

Defendant waives service of the Final J udgment and agrees that entry of
the Final Judgment by the Court and ﬁling with the Clerk of the Court will constitute
notice to Defendant of its terms and conditions. Defendant further agrees to provide
_counsel for the Commission, within thirty days after the Final Judgment is filed with the
- Clerk of the Court, with an afﬁdavi_t or déclaration stating that Defendant has received
and read a copy of the Final Judgment.

Consistent with 17 C.F.R. 202.5(f), this Consent resolves only the claims
asserted against Defendant in this civil proceeding. Defendant acknowledges that no
promise or representation has been made by the Commission or any member, officer,
employee, agent, or representative of the Commission with regard to any criminal
liability that may have arisen or may arise from the facts underlying this action or
immunity from any such criminal liability. Defendant waives any claim of Double
Jeopardy based upon the settlement of this proéeeding, including the imposition of any
remedy or civil penalty herein. Defendant further acknowledges that the Court's entry of
a permanent injunction may have collateral consequences under federal or state law and
the rules and regulations of self-regulatory organizations, licensing boards, and other
regulatory organizations. Such collateral consequences include, but are not limited to, a
statutory disqualification with respect to membership or participation in, or association
with a member of, a self—regulafory organization. This st.atutory disqualification has

consequences that are separate from any sanction imposed in an administrative



proceeding. In addition, in any disciplinary proceeding before the Commission based on
the entry of the injunction in this action, Defendant understands that he shall not be
permitted to contest the factual allegations of the complaint in this action.
Defendant understands and agrees to comply with the Commission's policy "not
to permit a defendant or respondent to consent to a judément or order that imposes a
saﬁction while denying the allegation in the complaint or order for proceedings." 17
| . C.FR. §202.5. In compliance with this policy, Defendant agrees: (i) not to take any
action or to make or permit to be made any public statement denying, directly or
indirectly, any allegation in the complaint or creating the impression that the complaint is
without factual basis; and (ii) that upon the filing of this Consent, Defendant hereby
withdraws any papers filed in this action to the extent that they deny any allegation in the
complaint. If Defendant breaches this agreement, the Commission may petition the Court
to vacate the Final Judgment and restore this action to its active docket. Nothing in this
paragraph affects Defendant’s: (i) testimonial obligations; or (ii) right to take legal or
factual positions in litigation or other legal proceedings in which the Commission is not a
party.
Defendant hereby waives any rights under the Equal Access to Justice Act, the
Small Business Regulatory Enforcement Fairness Act of 1996, br any other provision of
law to pursue reimbursement of attorney’s fees or other fees, expenses, or costs expended
-by Defendant to defend against this action. For these purposes, Defendant agrees thaf '
Defendant is not the prevailing party in this action since the parties have reachéd a good

faith settlement.



In connection with this action and any related judicial or administrative
proceeding or investigation commenced by the Cbmmission'or t0»§vhi§h the Commission
is a party, Defendant (i) -tigfee's to éppear»a_.pd be interviewed by Cdmx__nission staff at such -
times and places as the staff requestsuponreasonable ppﬁée; (i) jwillfac'cept.s_er\_rice by |
mail or facsimile tranémission of .nétice.s (I)r".;s"ul.)pc-)en;sbissiucd by the CorhnﬁsSion for
documents or teétimony at depdéitidns,ﬁ heéiﬁngs, lér,t:ﬁ‘als, or in connection with ény_
related investigation by Commission staff";.“(iiri‘): appomts Défendant’s _undersi gried"
attorney as agent to receive service of suc_:hhotices and subpoenas; (iv) with respect to
such notices and subpoenas, Waives the terﬁtor'iallimits on service contained in Rule 45
of the Federal Rules of Civil Procedure and any applicable local rules, Apr,ovided that the -
party requesting the testimony reimburses Defendant's travel, lodging, and subsisiénce
expenses at the then-prevailing U.S. Governrent per,(.iiem rates; and (v) consents to
personal jurisdiction over Defendant in any UnitedStates District Court for purposes of
enforcing any such subpoena.

Defendant agrees that the Commission may present the Final Judgment to

the Court for signature and entry without further notice.



Defendant agrees that this Court shall retain jurisdicﬁon over this matter for the purpose
of enforcing the terms of the Final Judgment.
Dated:QS//' b/ oS

~
Donald Tuney &— 7

On Agust b 2005 Qsuald Tviney , aperson known to.me, -
personally appeared before me and acknowledged executing the foregoing Consent.
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Defense attorney's name, address, and telephone number:

Attorney for Defendant





