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UNITED STATES DISTRICT COURT e
FOR THE EASTERN DISTRICT OF TEXAS SERSO L N L

SHERMAN DIiVISION

SECURITIES AND EXCHANGE COMMISSION,

Plaintiff,
COMPLAINT

V. : . o
. Aouey 320
BRUCE KEITH JENSEN, :

Defendant.

Plaintiff, the United States Securities and Exchange Commission, files this

Complaint against Bruce Keith Jensen (“Jensen” or “Defendant”) and would respectfully
show the Court as follows:
SUMMARY

1. This case concerns Defendant’'s involvement in an illicit income recognition
scheme perpetrated by Fleming Companies, Inc. (“Fieming”).

2, Starting in late 2001, Fleming implemented a plan to improperly recognize
material amounts of income to compensate for forecasted earnings shortfalls. Jensen, an
employee of Frito Lay, Inc. (“Frito Lay"), a Fleming vendor, aided Fleming's scheme by
providing a side letter that falsely described a $400,000 payment to Fleming.

3. Based on the conduct alleged herein, Jensen aided and abetted Fleming's
violations of Sections 17(a)(2) and 17(a)(3) of the Securities Act [15 U.S.C. §§ 77q(a)(2)
and 77q(a)(3)] and Sections 13(a) and 13(b}2)(A) of the Exchange Act [15 U.S.C. §§
78mf{a) and 78m(b)(2XA)], and Rules 12b-20, 13a-1, and 13b2-1, thereunder, [17 C.F.R.

§§ 240.12b-20, 240.13a-1 and 240.13b2-1].
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JURISDICTION AND VENUE

4, The Commission brings this action pursuant to the authority conferred upon
it by Section 20(d) of the Securities Act [15 U.S.C. § 771(d)], and Sections 21(d)(3) and 27
of the Exchange Act [15 U.S.C. §§ 78u(d)(3) and 78aal).

5. This Court has jurisdiction over this action, and venue is proper, pursuant to
Sections 20(d) and 22(a) of the Securities Act [15 U.S.C. §§ 77t(d) and 77v(a)], and
Sections 21(d}(3) and 27 of the Exchange Act [15 U.S.C. §§ 78u(d) and 78aal).

6. Defendant, directly or indirectlyy, made use of the means and
. bt . , - s ¢ tetacit . — ]

exchange in connection with the acts, practices, and courses of action alleged herein.

7. Venue is proper because Fleming is headquartered in Lewisville, Texas, and
certain of the acts and transactions described herein took place in the Eastern District of
Texas.

DEFENDANTS

8. Jensen, of Valrico, Florida, was the Director of National Accounts at Frito
Lay during the relevant periods. Fleming was one of Frito Lay’s largest customers and
Jensen was principally responsible for the Fleming account.

OTHER RELEVANT ENTITY

9. Fleming is an Oklahoma corporation headquartered in Lewisville, Texas.
Fleming's stock is registered pursuant to Section 12 of the Exchange Act and, prior to filing
for Chapter 11 bankruptcy protection in April 2003, its stock traded on the New York Stock
Exchange. Before bankruptcy, Fleming was the nation’s largest grocery wholesaler and a

retail grocery operator with approximately 50 distribution centers nationwide and more
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than 100 retail stores throughout the Midwestern and Westemn United States. In 2001,

Fleming reported approximately $15.6 billion in revenues and $23.3 million in profits. in

2002, the company reported $15.5 billion in revenues and a net loss of $84 million.
FACTS

Fleming’s improper initiatives to meet earnings expectations

10. During 2001 and the first half of 2002, and following a period of poor
financial performance, Fleming improperly executed a series of transactions, called

“initiatives,” to fabricate earnings and “bridge the gap” between actual operating results

ordinary transactions in forms that, on paper, would justify and maximize an immediate

increase in earnings.

11.  One of Fleming's frequently used initiatives was accelerating recognition of
up-front payments received under forward-looking vendor agreements. Specifically,
Fleming persuaded vendors 1o provide side letters that described up-front payments—that
Fleming and the vendors plainly intended to secure future rights and services—as
compensating some form of past performance, such as rebates or expenses. Fleming
then used these letters to immediately book the entire up-front payment as an offset to
expenses, rather than over time as generally accepted accounting principles (“GAAP”)
required.

12.  As designed, the iilicit reduction in expenses by Fleming significantly inflated
the company’s earnings in the fourth quarter of 2001 and the first two quarters of 2002 and

allowed Fleming to meet securities analysts’ earnings expectations.

SEC v. Bruce Keith Jensen
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Jensen’s participation in Fleming’s inflated earnings

13. In December 2001, Fleming and Frito Lay negotiated an agreement that
would pay Fleming for achieving certain sales targets during 2002. Jensen was
principally responsible for negotiating the agreement for Frito Lay. The agreement
included a $400,000 incentive for Fleming to set up certain new product store displays
by February 2002.

14.  As the 2001 fiscal year was ending, Fleming sought ways to meet an
impending earnings shortfall. Fleming wanted to recognize the $400,000 incentive
. otet he . bers—Flermina-theref ved— [ .'

side letter mischaracterizing the $400,000 payment as “non-refundable” compensation.

Jensen knew that Fleming had not earned the $400,000 during 2001 and, in fact, never

earned it.

15.  Jensen nevertheless signed the Fleming-prepared letter, which Fleming

used to justify recording the entire $400,000 million as an offset to expenses in the

fourth quarter of 2001. This overstated Fleming’'s earnings for the quarter by
approximately 3%. Fleming included these misstated earnings in its 2001 Form 10-K,
and in publicly disseminated press releases. Fleming further incorporated the misstated
Form 10-K into registration statements on Forms S-3, S-8 and $S-4 filed during the
summer of 2002.

FIRST CLAIM

Aiding and Abetting Fleming’s Violations
of Sections 17(a){2) and 17(a){3) of the Securities Act

16.  Paragraphs 1 through 15 are realleged and incorporated by reference.

SEC v. Bruce Keith Jensen 4
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17. Based on the conduct alleged herein, Fleming violated Sections 17(a)(2)
and 17(a)3) of the Securities Act[15 U.S.C. §§ 77g{a}(2) and 77qg{a)(3)].

18.  Defendant Jensen, acting alone or in concert with others, in the manner set
forth above, knowingly provided substantial assistance to Fleming in connection with its
violations of Sections 17(a)(2) and 17(a)(3) as alleged herein.

19. By reason of the foregoing, Jensen aided and abetted Fleming’s violations of

Sections 17(a)2) and 17(a)(3) of the Securities Act [15 U.S.C. §§ 77q(a)2) and

77q(a)3)l.

Aiding and Abetting Fleming’s Violations
of Sections 13(a} and 13(b)(2)(A)of the Exchange Act and Rules
12b-20, 13a-1 and 13b2-1 Thereunder

20.  Paragraphs 1 through 15 are realleged and incorporated by reference.

21. Based on the conduct aﬂeged herein, Fleming violated Sections 13(a) and
13(b)(2){A) of the Exchange Act [15 U.S.C. §§ 78m(a) and 78m(b)(2)(A)] and Rules 12b-
20, 13a-1 and 13b2-1 thereunder [17 C.F.R. §§ 240.12b-20, 240.13a-1 and 240.13b2-1].

22.  Defendant Jensen, acting alone or in concert with others, in the manner set
forth above, aided and abetted Fleming, as an issuer of a security registered pursuant to
Section 12 of the Exchange Act, in its failing fo file with the Commission, in accordance
with rules and regulations the Commission has prescribed, information and documents
required by the Commission to keep reasonably current the information and documents
required to be included in or filed with an application or registration statement filed
pursuant to Section 12 of the Exchange Act and annual reports and quarterly reports as

the Commission has prescribed.
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23. Defendant Jensen, acting alone or in concert with others, in the manner set
forth above, provided substantial assistance to Fleming, who, directly or indirectly, failed to
make and keep books, records, and accounts, which, in reasonable detail, accurately and
fairly reflected Fleming's transactions and dispositions of its assets.

24. By reason of the foregoing, Jensen aided and abetted Fleming’s violations of
Sections 13(a) and 13(b)(2)(A) of the Exchange Act [15 U.S.C. §§ 78m(a) and

78m(b)2)(A)] and Rules 12b-20, 13a-1 and 13b2-1 thereunder [17 C.F.R. §§ 240.12b-20,

240.13a-1 and 240.13b2-1].

LV 4

PRAYER FORRELIEF

The Commission respectfully requests that the Court:

.

Enter an order directing Jensen to pay a $25,000_ civil money penaity pursuant to
Section 21(d)(3) of the Exchange Act [15 U.S.C. § 78u(d)(3)] and Section 20(d) of the
Securities Act [15 U.S.C. § 771{d)].

.

Grant such further relief as the Court deems just and proper.

Respectfully submitted,

Ll 2 Dam

TIMOTHYY. DAVIS
(Attorney in charge)
Texas Bar No. 00798134

Attorney for Plaintiff

Securities and Exchange Commission
Burnett Plaza, Suite 1900

801 Cherry Street, Unit #18

Fort Worth, TX 76102-6882

(817) 978-6438

SEC v. Bruce Keith Jensen
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{817) 978-4927 (fax)
E-Mail: davistp@sec.gov
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Of Counsel:

SPENCER C. BARASCH
D.C. Bar No. 388886
DAVID L. PEAVLER
Texas Bar No. 00784738
JAMES E. ETRI

Texas Bar No. 24002061

SEC v. Bruce Keith Jensen
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l.{c). - COUNSEL FOR DEFENDANTS

P. Michael Armstrong, Esq.

3037 Howard Road

Waxahachie, TX 75168-0400
972/938-2424

Counsel for Defendant Bruce K. Jensen
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% A0 440 (Rev. 8/01) Summons in a Civil Action

UNITED STATES DISTRICT COURT

Eastern District of Texas

SECURITIES & EXCHANGE COMMISSION

PLAINTIFF, SUMMONS IN A CIVIL CASE
V.
BRUCE KEITH JENSEN, CASE NUMBER: q . O (_’ C_\( 5 ; D
DEFENDANT.

TO: (Name and address of Defendant)

Bruce Keith Jensen, c/o P. Michael Armstrong, Esq.
3037 Howard Road

Waxahachie, TX 75168-0400

972/938-2424

YOU ARE HEREBY SUMMONED and required to serve on PLAINTIFF'S ATTORNEY (name and address)

Timothy P. Davis, Esq.

SECURITIES & EXCHANGE COMMISSION
Burnett Plaza, Suite 1900

801 Cherry Street

Fort Worth, TX 76102

817/978-6438

an answer to the complaint which is served on you with this summons, within 20 days after service
of this summons on you, exclusive of the day of service. If you fail to do so, judgment by default will be taken against you
for the relief demanded in the complaint. Any answer that you serve on the parties to this action must be filed with the
Clerk of this Court within a reasonable period of time after service.

VD) . WL A M0 Q-14-04

CLERK DATE

@fmm ANIIVIDY.

{By) DEPUTY CLERK 0




