UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

DIVISION OF
CORPORATION FINANCE

January 31, 2023

Natalie H. Cline
HCA Healthcare, Inc.

Re:  HCA Healthcare, Inc. (the “Company”)
Incoming letter dated January 30, 2023

Dear Natalie H. Cline:

This letter is in regard to your correspondence concerning the shareholder
proposal (the “Proposal”) submitted to the Company by United Church Funds et al. (the
“Proponents”) for inclusion in the Company’s proxy materials for its upcoming annual
meeting of security holders. Your letter indicates that the Proponents have withdrawn the
Proposal and that the Company therefore withdraws its December 20, 2022 request for a
no-action letter from the Division. Because the matter is now moot, we will have no
further comment.

Copies of all of the correspondence related to this matter will be made available
on our website at https://www.sec.gov/corpfin/2022-2023-shareholder-proposals-no-
action.

Sincerely,

Rule 14a-8 Review Team

cc: Matthew J. Illian
United Church Funds


https://www.sec.gov/corpfin/2022-2023-shareholder-proposals-no-action
https://www.sec.gov/corpfin/2022-2023-shareholder-proposals-no-action

HCA::

Healthcare®

December 20, 2022
VIA EMAIL: shareholderproposals@sec.gov

U.S. Securities and Exchange Commission
Division of Corporate Finance

Office of Chief Counsel

100 F Street, NE Washington, DC 20549

Re: HCA Healthcare, Inc. — Exclusion of Shareholder Proposal Submitted by United Church
Funds and Rhia Ventures as Representative of the Marguerite Casey Foundation

Dear Sir or Madam:

HCA Healthcare, Inc. (the “Company”), respectfully submits this letter pursuant to Rule 14a-8(j) under
the Securities Exchange Act of 1934, as amended (the “Exchange Act”), to notify the Securities and
Exchange Commission (the “Commission”) of the Company’s intention to exclude from the Company's
proxy materials for its 2023 annual meeting of shareholders (the “2023 Proxy Materials”), a shareholder
proposal submitted to the Company by United Church Funds in a letter dated November 9, 2022 and by
Rhia Ventures (the “Representative”) on behalf of the Marguerite Casey Foundation (the Marguerite
Casey Foundation, together with United Church Funds, the “Proponents”) in a letter dated November 11,
2022 (the “Shareholder Proposal”). All references to “Company,” “HCA” and “HCA Healthcare” as used
throughout this document refer to HCA Healthcare, Inc. and its affiliates.

The Company requests confirmation that the Commission’s staff (the “Staff””) will not recommend to the
Commission that enforcement action be taken against the Company if the Company excludes the
Shareholder Proposal from its 2023 Proxy Materials pursuant to Exchange Act Rule 14a-8(i)(10), on the
basis that the Company has already substantially implemented the Shareholder Proposal.

Pursuant to Exchange Act Rule 14a-8(j) and Staff Legal Bulletin No. 14D (Nov. 7, 2008) (“SLB 14D”),
the Company is submitting electronically to the Commission this letter and the exhibits attached hereto,
and is concurrently sending a copy of this correspondence to the Proponents, no later than eighty (80)
calendar days before the Company intends to file its definitive 2023 Proxy Materials with the
Commission.

Exchange Act Rule 14a-8(k) and SLB 14D provide that shareholder proponents are required to send
companies a copy of any correspondence that the proponents elect to submit to the Commission or the
Staff. Accordingly, we are taking this opportunity to inform the Proponents that if the Proponents elect to
submit additional correspondence to the Commission or the Staff with respect to the Shareholder
Proposal, a copy of that correspondence should be furnished concurrently to the undersigned on behalf of
the Company pursuant to Rule 14a-8(k) and SLB 14D.

One Park Plaza
Nashville, TN 37203

HCAhealthcare.com
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The Shareholder Proposal

On November 9, 2022 and November 11, 2022, the Company received the following Shareholder
Proposal from the Proponents for inclusion in the 2023 Proxy Materials:

Proposal [-] — Hospital Policies Concerning Pregnant Patients’ Right to Access Abortion in
Emergencies

Resolved, Shareholders request that the Company report on its current policy regarding availability of
abortions in its operations, including but not limited to whether such policy includes an exception for the
life and health of the pregnant person, and how the Company defines an emergency medical condition.

Supporting Statement

HCA Healthcare operates hospitals and other acute health care facilities in 13 states that have adopted
laws severely restricting access to abortion. According to its 2022 Factsheet: "HCA Healthcare is one of
the nation's leading providers of healthcare services with 182 hospitals and 2,300+ sites of care, including
surgery centers, freestanding ERs, urgent care centers, home health, and physician clinics located in 20
states."

Although most abortions are not performed in a hospital setting, those that are performed in a hospital are
often the most serious and complicated abortions, including those performed because a woman's life or
health is in danger or in later stages of pregnancy, when severe fetal anomalies are first detected.

As many as 30% of pregnancies end in miscarriage, and the methods of managing a miscarriage are the
same as for abortion. Some untreated miscarriages can lead to complications that can be life-threatening.
Ectopic pregnancies (1-2% of all pregnancies) are never viable. (Washington Post, 7.16.22)

It has been widely reported that in states that have passed severe restrictions on abortion, doctors have
been struggling with the legality of providing terminations for ectopic pregnancies, incomplete
miscarriages, or other circumstances where miscarriage is inevitable or the health or life of the pregnant
woman is in danger. Some patients have been denied care by health care providers. (Associated Press,
6.16.22; Bloomberg, 7.12.22; Washington Post, 7.16.22; Texas Tribune, 7.15.22; Kaiser Health News,
8.8.22)

The Department of Health and Human Services, under guidance from the executive order of President
Biden, clarified that the Emergency Medical Treatment and Active Labor Act (EMTALA) preempts any
state law which prohibits abortion and does not include an exception for the life and health of the
pregnant person. Therefore, healthcare providers are required to provide stabilizing medical treatment,
including abortion, to a patient who presents to the emergency department and is found to have an
emergency medical condition.

A copy of the Shareholder Proposal from the Proponents is attached hereto as Exhibit A.

Basis for Exclusion

We respectfully request that the Staff concur in our view that the Shareholder Proposal may be excluded
from the 2023 Proxy Materials pursuant to Rule 14a-8(i)(10) because the Company has substantially
implemented the Shareholder Proposal through the Company’s policy titled “EMTALA — Definitions and
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General Requirements” REFERENCE NUMBER: LL.EM.001 (the “EMTALA Policy”) and its statement
discussing availability of abortions in its operations (the “Statement”), each of which is posted publicly
on its website, and copies of which are attached hereto as Exhibit B and _Exhibit C, respectively.

Analysis

L The Shareholder Proposal May Be Excluded Pursuant to Rule 14a-8(i)(10) Because The
Company Has Substantially Implemented The Shareholder Proposal.

A. Background

Rule 14a-8(i)(10) permits a company to exclude a shareholder proposal if “the company has already
substantially implemented the proposal.” As detailed below, the Company has already made available
publicly information regarding the availability of abortions in its operations and how it defines an
emergency medical condition. Under the “substantially implemented” standard, a company may exclude a
shareholder proposal when the company’s actions address the shareholder proposal’s underlying
concerns, even if the company does not implement every aspect of the shareholder proposal. Masco Corp.
(Mar. 29, 1999) (permitting exclusion on substantial implementation grounds where the company adopted
a version of the proposal with slight modification and clarification as to one of its terms). See also
Starbucks Corp. (Jan. 19, 2022) (permitting exclusion on substantial implementation grounds of a
proposal requesting public disclosure of the company’s non-discrimination and civil rights reports and
training manuals where the company had already made some reports public and publicly disclosed certain
information regarding employee training efforts); MGM Resorts International (Feb. 28, 2012) (permitting
exclusion on substantial implementation grounds of a proposal requesting a report on the company’s
sustainability policies and performance, including multiple objective statistical indicators, where the
company published an annual sustainability report); Exxon Mobil Corp. (Rossi) (Mar. 19, 2010)
(permitting differences between a company’s actions and a shareholder proposal so long as the company’s
actions satisfactorily address the proposal’s essential objectives); Texaco, Inc. (Mar. 28, 1991) (“a
determination that the [c]ompany has substantially implemented the proposal depends upon whether [the
company’s] particular policies, practices and procedures compare favorably with the guidelines of the
proposal”). The purpose of Rule 14a-8(i)(10) is to “avoid the possibility of shareholders having to
consider matters which have already been favorably acted upon by management.” See Exchange Act
Release No. 34-20091 (Aug. 16, 1983); Exchange Act Release No. 34-12598 (July 7, 1976) (discussing
Rule 14a-8(c)(10), the predecessor to Rule 14a8(i)(10)).

The Staff has previously considered and granted no-action relief pursuant to Rule 14a-8(i)(10) with
respect to proposals requesting certain reports on the basis that those proposals were substantially
implemented. See e.g., Chemed Corp. (Mar. 28, 2022) (concurring with the company’s exclusion of a
proposal substantially similar to the prior year’s proposal where the company was already complying with
the prior year’s proposal by publishing semi-annual political spending reports); Exxon Mobil Corp. (Mar.
20, 2020) (concurring with the company’s exclusion of a proposal requiring the Company to issue a
report describing how the company can reduce its contribution to climate change and align with the Paris
Agreement’s standard where such information is made available in the Company’s public report);
AutoZone, Inc. (Oct. 9, 2019) (concurring with the company’s exclusion of a proposal requesting the
Board to issue a report on sustainability to shareholders taking into consideration certain SASB standards
where existing public disclosures align with the guidelines of the proposal); Hess Corp. (Apr. 11, 2019)
(concurring with the company’s exclusion of a shareholder proposal that requested a report on how the
company can reduce its carbon footprint in alignment with greenhouse gas reductions where the company
had met the essential objective through its annual sustainability report and other existing company
disclosures); Entergy Corp. (Feb. 14, 2014) (same); IDACORP, Inc. (Apr. 1, 2022) (same); Wal-Mart
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Stores, Inc. (Feb. 21, 2017) (concurring with the company’s exclusion of a shareholder proposal that
requested the company to establish time-bound quantitative goals for reducing food waste and a report
with plans to achieve those goals where the company had already adopted such goals and the company
website contained information on how the company planned to achieve those goals); Mondelez
International, Inc. (Mar. 7, 2014) (concurring with the company’s exclusion of a shareholder proposal
that requested reporting on the company’s process for identifying and analyzing potential and actual
human rights risks in the company’s operations and supply chain where the company had already
provided the requested information in several different locations on the company website); The Wendy s
Co. (Apr. 10, 2019) (same); Caterpillar Inc. (Mar. 11, 2008) (concurring with the company’s exclusion of
a shareholder proposal that requested the company to prepare a global warming report where the company
had already published a report containing information on its environmental initiatives); Wal-Mart Stores,
Inc. (Mar. 10, 2008) (same); PG&E Corp. (Mar. 6, 2008) (same); The Dow Chemical Co. (Mar. 5, 2008)
(same); Alcoa Inc. (Feb. 3, 2009) (same).

B. The Company’s Publicly Posted EMTALA Policy and Statement Substantially
Implemented the Shareholder Proposal

The Shareholder Proposal, entitled “Hospital Policies Concerning Pregnant Patients’ Right to Access
Abortion in Emergencies,” requests that the Company report on its current policy regarding availability of
abortions in its operations, including but not limited to whether such policy includes an exception for the
life and health of the pregnant person, and how the Company defines an emergency medical condition. As
discussed in more detail below, the Company has already substantially implemented both aspects of the
Shareholder Proposal through its publicly available EMTALA Policy, posted on the Company’s website
years before the Company’s receipt of the Shareholder Proposal, and its publicly available Statement,
posted on the Company’s website on December 20, 2022, approximately five weeks following receipt of
the Shareholder Proposal. Notably, the Statement was tailored to address the concern raised in the
Shareholder Proposal that was not explicitly addressed by the EMTALA Policy. The Company’s
EMTALA Policy is publicly available at
https://hcahealthcare.com/util/forms/ethics/policies/legal/llem001-a.pdf, and the Statement is publicly
available at https://hcahealthcare.com/legal/index.dot#responsible-disclosure.

According to the Statement, the Company’s hospitals and facilities work with licensed physicians who
use their extensive training and experience to exercise their independent medical judgment to assess
patients’ needs and determine the course of treatment consistent with applicable federal and state laws
and regulations. In medical emergency circumstances, a licensed and appropriately credentialed
physician at an HCA Healthcare hospital may perform an emergency abortion that such physician
(exercising his or her independent medical judgment) determines and documents as meeting an applicable
federal requirement or state law exception. As always, our focus is to provide quality care for our patients.

Consistent with the federal Emergency Medical Treatment and Active Labor Act (“EMTALA”) statute
and regulations, HCA’s EMTALA Definitions and General Requirements Policy (previously defined as
the “EMTALA Policy”) provides:

POLICY: The hospital with an emergency department must provide to any individual,
including every infant who is born alive, at any stage of development, who “comes to the
emergency department” an appropriate Medical Screening Examination (“MSE”) within
the capability of the hospital’s emergency department, including ancillary services
routinely available to the emergency department, to determine whether or not an


https://hcahealthcare.com/util/forms/ethics/policies/legal/llem001-a.pdf
https://hcahealthcare.com/legal/index.dot#responsible-disclosure
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emergency medical condition (“EMC”) exists, regardless of the individual’s ability to pay.
The EMTALA obligations are triggered when there has been a request for medical care by
an individual within a dedicated emergency department (“DED”), when an individual
requests emergency medical care on hospital property, other than in a DED, or when a
prudent layperson would recognize that an individual on hospital property requires
emergency treatment or examination, though no request for treatment is made. If an EMC
is determined to exist, the hospital must provide either: (i) further medical examination and
any necessary stabilizing treatment within the capabilities of the staff and facilities
available at the hospital; or (ii) an appropriate transfer to another medical facility.

The EMTALA Policy defines Emergency Medical Condition (“EMC”) as:
1. A medical condition manifesting itself by acute symptoms of sufficient severity

(including severe pain, psychiatric disturbances and/or symptoms of substance abuse) such
that the absence of immediate medical attention could reasonably be expected to result in:

a. Placing the health of the individual (or, with respect to a pregnant woman,
the health of the woman or her unborn child) in serious jeopardy;
b. Serious impairment to bodily functions; or
c. Serious dysfunction of any bodily organ or part; or

2. With respect to a pregnant woman who is having contractions:
a. that there is inadequate time to effect a safe transfer to another hospital
before delivery; or
b. that transfer may pose a threat to the health or safety of the woman or the
unborn child; or

3. With respect to an individual with psychiatric symptoms:
a. that acute psychiatric or acute substance abuse symptoms are manifested,
or
b. that the individual is expressing suicidal or homicidal thoughts or gestures

and is determined to be a danger to self or others.

Beyond EMTALA, applicable state statutes restricting abortion services may contain varying exceptions
or affirmative defenses when an abortion is necessary to save the life of or during a medical emergency of
the pregnant person, although the scope of these exceptions or affirmative defenses may be narrower than
the EMTALA definition of “emergency medical condition.” For example, the Texas statute banning
abortion after fertilization contains the following exceptions when licensed physicians exercise reasonable
medical judgment:

e an ectopic pregnancy

o alife-threatening physical condition aggravated by, caused by or arising from a pregnancy
that places the pregnant female at risk of death

e alife-threatening physical condition aggravated by, caused by or arising from a pregnancy
that poses a serious risk of substantial impairment of a major bodily function of the
pregnant female.!

Accordingly, and consistent with the Statement, licensed and appropriately credentialed physicians at the
Company’s hospitals may perform an emergency abortion that such physician (exercising their

' See Tex. Health & Safety Code Ann. §§ 170A.002 and 245.002.
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independent medical judgment) determines and documents as meeting an applicable federal requirement
or state law exception or an affirmative defense.

The EMTALA Policy and Statement, discussed above, amply demonstrate that the Company has
substantially implemented the essential objective of the Shareholder Proposal by furnishing information
on the Company’s position regarding, “availability of abortions in its operations, including but not limited
to whether such policy includes an exception for the life and health of the pregnant person, and how the
Company defines an emergency medical condition.” For the above reasons, the Company has
substantially implemented the Shareholder Proposal, and it may be excluded from the 2023 Proxy
Materials in reliance on Rule 14a-8(i)(10).

Conclusion

Based on the foregoing analysis, we respectfully request that the Staff concur that it will take no action if
the Company excludes the Shareholder Proposal from its 2023 Proxy Materials on the basis that the
Shareholder Proposal has been substantially implemented by the Company. Should the Staff disagree
with the Company’s conclusions regarding the omission of the Shareholder Proposal, or should any
additional information be desired in support of the Company’s position, I would appreciate the
opportunity to confer with the Staff concerning these matters prior to the issuance of your response. If the
Staff has any questions regarding this request or requires additional information, please contact the
undersigned by phone at (615) 344-5881 or by email at John.Franck@HCAHealthcare.com.

Sincerely,

v in e e

)

John M. Franck II
Vice President — Legal and Corporate Secretary
HCA Healthcare, Inc.

cc:  United Church Funds
Rhia Ventures on behalf of Marguerite Case
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Via email & FedEx
November 7 2022

John M. Franck Il
Corporate Secretary at HCA Healthcare, Inc.,
One Park Plaza, Nashville, Tennessee 37203

Dear Mr. Franck:

United Church Funds (UCF) is filing the attached proposal requesting that HCA Healthcare Inc.
report on its policies concerning pregnant patients’ right to access abortion in emergencies.
UCF is the lead filer for this proposal for inclusion in the 2023 proxy statement, in accordance
with the Securities and Exchange Commission’s Rule 14a-8 and may be joined by other
shareholders as co-filers.

UCF has continuously beneficially owned, for at least a year as of November 7, 2022, at least
$25,000 worth of the Company’s common stock. Verification of this ownership is attached. UCF
intends to continue to hold such shares through the Company’s 2023 annual meeting of
shareholders. A representative of the filers will attend the annual meeting to move the
resolution as required by SEC rules.

Per SEC requirements, | am available to meet with the company via teleconference on
November 18 at 1pm CST / 2pm EST or December 2 at 1pm CST / 2pm EST or at other times
that are mutually convenient. Please direct all future correspondence regarding this proposal to
me via the information below. We look forward to having productive conversations with the
company.

Sincerely,

e

Matthew J. lllian

Director of Responsible investing
475 Riverside Drive, Suite 1020
New York, NY 10115

475 Riverside Drive, Suite 1020 e New York, NY 10115 e Toll-Free 877-806-4989 e Fax 332-219-8758
info@ucfunds.org e ucfunds.org



BNY MELLON

November 7, 2022

Re: United Church Funds Verification of Ownership

To whom it may concern,

This letter is to confirm that BNY Mellon as custodian for United Church Funds holds at least
$25,000.00 worth of HCA Healthcare, Inc. stock. Further, United Church Funds has continuously
held this position for at least twelve months prior to November 7, 2022 and intend to continue
holding the requisite number of shares of common stock through the date of the next Annual
Meeting of Shareholders.

If you have any questions regarding this information, please contact me at Sincerely,

Glen Metzger, Vice PresfdentREE ionship Manager
The Bank of New York Mellon




HCA Healthcare Shareholder Proposal for Inclusion on the 2023 Proxy Statement

HOSPITAL POLICIES CONCERNING PREGNANT PATIENTS' RIGHT TO ACCESS
ABORTION IN EMERGENCIES

WHEREAS:

HCA Healthcare operates hospitals and other acute health care facilities in 13 states that
have adopted laws severely restricting access to abortion. According to its 2022 Factsheet: “HCA
Healthcare is one of the nation’s leading providers of healthcare services with 182 hospitals and
2,300+ sites of care, including surgery centers, freestanding ERs, urgent care centers, home
health, and physician clinics located in 20 states.”

Although most abortions are not performed in a hospital setting, those that are performed
in a hospital are often the most serious and complicated abortions, including those performed
because a woman's life or health is in danger or in later stages of pregnancy, when severe fetal
anomalies are first detected.

As many as 30% of pregnancies end in miscarriage, and the methods of managing a
miscarriage are the same as for abortion. Some untreated miscarriages can lead to complications
that can be life-threatening. Ectopic pregnancies (1-2% of all pregnancies) are never viable.
(Washington Post, 7.16.22)

It has been widely reported that in states that have passed severe restrictions on abortion,
doctors have been struggling with the legality of providing terminations for ectopic pregnancies,
incomplete miscarriages, or other circumstances where miscarriage is inevitable or the health or
life of the pregnant woman is in danger. Some patients have been denied care by health care
providers. (Associated Press, 6.16.22; Bloomberg, 7.12.22; Washington Post, 7.16.22; Texas
Tribune, 7.15.22; Kaiser Health News, 8.8.22)

The Department of Health and Human Services, under guidance from the executive order
of President Biden, clarified that the Emergency Medical Treatment and Active Labor Act
(EMTALA) preempts any state law which prohibits abortion and does not include an exception
for the life and health of the pregnant person. Therefore, healthcare providers are required to
provide stabilizing medical treatment, including abortion, to a patient who presents to the
emergency department and is found to have an emergency medical condition.

RESOLVED:

Shareholders request that the Company report on its current policy regarding availability
of abortions in its operations, including but not limited to whether such policy includes an
exception for the life and health of the pregnant person, and how the Company defines an
emergency medical condition.
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10/30/2022 | 2:33:32 PMm PDT
Shelley Alpern
Director of Shareholder Advocacy

Rhia Ventures

Re: Authorization to File Shareholder Resolution

Dear Shelley Alpern,

The undersigned (“Stockholder”) authorizes Rhia Ventures to file a shareholder resolution on
Stockholder’s behalf with the named Company for inclusion in the Company’s 2023 proxy
statement, in accordance with Rule 14a-8 of the General Rules and Regulations of the
Securities and Exchange Act of 1934. The resolution at issue relates to the below described
subject.

Stockholder: Marguerite Casey Foundation (S)
Company: HCA Healthchare
Subject: Hospital policies concerning pregnant patients' right to access abortion in emergencies

The Stockholder has continuously owned an amount of Company stock for a duration of time
that enables the Stockholder to file a shareholder resolution for inclusion in the Company s
proxy statement. The Stockholder intends to hold the required amount of stock through the
date of the Company’s annual meeting in 2023.

The Stockholder gives Rhia Ventures the authority to address. on the Stockholder’s behalf, any
and all aspects of the shareholder resolution, in:luding drafting and editing the proposal.,
representing Stockholder in engagements with the Company, entering into any agreement with
the Company, and designating another entity as lead filer and representative of the
shareholder. The Stockholder understands that the Stockholder’s name and contact information
will be disclosed in the proposal. The Securities and Exchange Commission has confirmed that

they remove personally identifiable information fiom No-Action requests and related

correspondence before making these materials publicly available on the Commission’s
website. The Stockholder acknowledges that their name, however, may appear on the

company’s proxy statement as the filer of the aforementioned resolution, and that the media
may mention the Stockholder’s name in relation to the resolution. The Stockholder supports
this proposal.

The Stockholder is available for a meeting with the Company regarding this shareholder
proposal. The dates/times will be provided by Rhia Ventures.

The Stockholder can be contacted at the following email address to schedule a dialogue during
one of the above dates:
Any correspondence regarding meeting dates must also be sent to my representative:
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The Stockholder also authorizes Rhia Ventures to send a letter of support of the resolution on
Stockholder’s behalf.

Sincerely,

-~ ocuSigned by:

Dr. (armen. Ryas, Prusidunt & (€5

8CCN0278739B447 ..

Name: pr. carmen Rojas, President & CEO

Title:



HCA Healthcare Shareholder Proposal for Inclusion on the 2023 Proxy Statement

HOSPITAL POLICIES CONCERNING PREGNANT PATIENTS' RIGHT TO ACCESS
ABORTION IN EMERGENCIES

WHEREAS:

HCA Healthcare operates hospitals and other acute health care facilities in 13 states that
have adopted laws severely restricting access to abortion. According to its 2022 Factsheet: “HCA
Healthcare is one of the nation’s leading providers of healthcare services with 182 hospitals and
2,300+ sites of care, including surgery centers, freestanding ERs, urgent care centers, home

health, and physician clinics located in 20 states.”

Although most abortions are not performed in a hospital setting, those that are performed
in a hospital are often the most serious and complicated abortions, including those performed
because a woman's life or health is in danger or in later stages of pregnancy, when severe fetal
anomalies are first detected.

As many as 30% of pregnancies end in miscarriage, and the methods of managing a
miscarriage are the same as for abortion. Some untreated miscarriages can lead to complications
that can be life-threatening. Ectopic pregnancies (1-2% of all pregnancies) are never viable.
(Washington Post, 7.16.22)

It has been widely reported that in states that have passed severe restrictions on abortion,
doctors have been struggling with the legality of providing terminations for ectopic pregnancies,
incomplete miscarriages, or other circumstances where miscarriage is inevitable or the health or
life of the pregnant woman is in danger. Some patients have been denied care by health care
providers. (Associated Press, 6.16.22; Bloomberg, 7.12.22; Washington Post, 7.16.22; Texas
Tribune, 7.15.22; Kaiser Health News, 8.8.22)

The Department of Health and Human Services, under guidance from the executive order
of President Biden, clarified that the Emergency Medical Treatment and Active Labor Act
(EMTALA) preempts any state law which prohibits abortion and does not include an exception
for the life and health of the pregnant person. Therefore, healthcare providers are required to
provide stabilizing medical treatment, including abortion, to a patient who presents to the
emergency department and is found to have an emergency medical condition.

RESOLVED:

Shareholders request that the Company report on its current policy regarding availability
of abortions in its operations, including but not limited to whether such policy includes an
exception for the life and health of the pregnant person, and how the Company defines an
emergency medical condition.



November 10, 2022
Via Courier,

John M. Franck Ii

Vice President — Legal and Corporate Secretary
HCA Healthcare, Inc.

OnePark Plaza,

Nashville, Tennessee 37203

Re: Shareholder proposal for 2023 Annual Shareholder iVieeting

Dear Mr. Franck:

Rhia Ventures is co-filing a shareholder proposal on behalf of the Marguerite Casey Foundation ("co-filer"), a
shareholder of HCA Healthcare, Inc. (“HCA”) for action at the next annual meeting of HCA. The co-filer
submits the enclosed shareholder proposal for inclusion in HCA’s 2023 proxy statement, for consideration by
shareholders, in accordance with Rule 14a-8 of the General Rules and Regulations of the Securities Exchange
Act of 1934, The co-filer has designated the lead filer, UC Funds, to conduct the initial engagement
conversation with the company as required by amended SEC rules but may join the meeting subject to
availability.

The co-filer has continuously beneficially owned the requisite shares of HCA common stock required to file a
shareholder proposal under Rule 14a-8. Verification of this ownership will be sent under separate cover. The
co-filer intends to continue to hold such shares through the date of the Company’s 2023 annual meeting of
shareholders.

A letter from the co-filer authorizing Rhia Ventures to act on its behalf is enclosed. A representative of the co-filer
will attend the stockholders' meeting to move the resolution as required.

The co-filer, represented by Dr. Carmen Rojas, and Rhia \’entures, represented by myself, are available to meet
with HCA by telephone on December 5th at 12:00 PM tc 1:00 PV ET.

We appreciate the opportunity to engage and seek to resolve the co-filer’s concerns. | can be contacted on or by
email at to schedule a meeting and to address any questions. Please address any future correspondence
regarding the proposal to me at this acldress.

Sincerely,

Gl A~

Shelley Alpern
Director of Corporate Engagement
Rhia Ventures

Encl:  Shareholder Proposal
Marguerite Casey Foundation authorization letter



From: Pritchett Denine on behalf of Franck John

To:

Bcc: Ball Kevin - Nashville; Franck John; Cline Natalie; Denine Pritchett - Corporate Office
(Denine.Pritchett@hcahealthcare.com)

Subject: HCA - Rule 14a-8 Stockholder Proposal

Date: Tuesday, November 22, 2022 2:21:00 PM

Attachments: HCA - Letter to Rhia Ventures and Casey Foundation (Nov 2022).pdf

image003.png

Dear Ms. Alpern and Dr. Rojas, enclosed please find HCA’s response to your
stockholder proposal received from Rhia Ventures on November 11, 2022.

Sincerely,

John M. Franck Il
Vice President and Corporate Secretary

HCA-*-
ar
Healthcare
HCAhealthcare.com | Connect With Us

NOTE: The information transmitted is intended only for the person or entity to which it is addressed and may contain confidential
and/or privileged material. Any review, retransmission, dissemination or other use of, or taking of any action in reliance upon,
this information by persons or entities other than the intended recipient is prohibited. If you received this in error, please contact
the sender and delete the material from any computer.
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November 22, 2022
VIA EMAIL

Ms. Shelley Alpern

Director of Shareholder Advocacy

Rhia Ventures

Email: shelley@reprohealthinvestors.org

Dr. Carmen Rojas
Marguerite Casey Foundation
Email: daniel@caseygrants.org

RE: Rule 14a-8 Stockholder Proposal — Hospital Policies Re: Pregnant Patients’ Right to
Access Abortion in Emergencies

Dear Ms. Alpern and Dr. Rojas:

I am writing on behalf of HCA Healthcare, Inc. (the “Company’’), which on November 11, 2022
received from Rhia Ventures, as representative (“Representative”) of Marguerite Casey Foundation (the
“Proponent”) and as co-filer with United Church Funds, a stockholder proposal (the “Proposal”) to be
included in the Company’s proxy statement (the “Proxy Statement”) to be sent to the Company’s
stockholders in connection with the Company’s 2023 annual meeting of stockholders (the “Annual
Meeting”). We are currently reviewing the Proposal to determine if it is eligible for inclusion in the Proxy
Statement; however, in accordance with Rule 14a-8(f) of the Securities Exchange Act of 1934, as
amended (“Rule 14a-8”), the purpose of this letter is to notify you that the Proposal is procedurally
deficient with respect to the requirements of Rule 14a-8(b) described below.

In order to be eligible to submit a stockholder proposal pursuant to Rule 14a-8 for inclusion in a
company’s proxy statement for its annual meeting of stockholders, Rule 14a-8(b)(1)(i) requires a
proponent to have continuously held, as of the date the proponent submits the proposal, at least (i) $2,000
in market value of the company’s securities entitled to vote on the proposal for at least three years,
(i) $15,000 in market value of the company’s securities entitled to vote on the proposal for at least two
years, or (iii) $25,000 in market value of the company’s securities entitled to vote on the proposal for at
least one year. Moreover, in order to be eligible to submit a stockholder proposal pursuant to Rule 14a-8
for inclusion in a company’s proxy statement for its annual meeting of stockholders, the proponent must,
pursuant to Rule 14a-8(b)(1)(ii), provide a written statement that the proponent intends to continue to hold
the required minimum amount of securities listed above through the date of such annual meeting for
which the stockholder proposal is submitted, and must so hold such securities through such date, and,
pursuant to Rule 14a-8(b)(2), the proponent must be the registered holder of the requisite securities or if
the proponent is not the registered holder of the requisite securities, the proponent must offer appropriate
proof of eligibility in accordance with Rule 14a-8(b)(2)(ii) to submit the proposal.

Additionally, Rule 14a-8(b)(1)(iii) requires the proponent to (i) provide the company with a
written statement that the proponent is able to meet with the company in person or via teleconference no
less than 10 calendar days, nor more than 30 calendar days, after submission of the proposal, (ii) include
in such written statement the proponent’s contact information as well as business days and specific times
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that the proponent is available to discuss the proposal with the company, and (iii) identify in such written
statement times that are within the regular business hours of the company’s principal executive offices (as
disclosed in the company’s proxy statement for the prior year’s annual meeting or, if the company’s
regular business hours are not so disclosed, between 9 a.m. and 5:30 p.m. in the time zone of the
company’s principal executive offices).

The Company has not been able to verify, based on its stock register, that the Proponent is a
registered holder of the Company’s common stock. Therefore, the Proponent has not demonstrated
eligibility to submit a proposal through submitting evidence of ownership of the Company’s common
stock as required by Rule 14a-8(b)(2). Because the Proponent does not appear in the Company’s stock
register as the registered holder of the requisite amount of the Company’s common stock, under Rule 14a-
8(b)(2)(ii), the Proponent must submit sufficient proof of ownership by either:

)] submitting to the Company a written statement from the “record” holder of the
Proponent’s stock in the Company (usually a broker or bank) verifying that, at the time
the Proponent submitted the Proposal, it continuously held at least $25,000, $15,000, or
$2,000 in market value of the Company’s common stock for at least one year, two years
or three years, respectively (please note that an account statement from the Proponent’s
broker or bank will not satisfy this requirement); or

(i1) if the Proponent is required to file, and has filed, a Schedule 13D, Schedule 13G, Form 3,
Form 4, and/or Form 5, or amendments to those documents or updated forms,
demonstrating that it meets at least one of the requisite ownership amounts and holding
periods under Rule 14a-8(b)(1)(i), submitting to the Company: (a) a copy of the schedule
and/or form, and any subsequent amendments reporting a change in its ownership level,
(b) a written statement that it continuously held the required number of shares for the
applicable period as of the date of the statement and (c) a written statement that it intends
to continuously hold the required number of shares through the Annual Meeting.

If the Proponent intends to demonstrate ownership by submitting a written statement from the
record holder of the Proponent’s shares as set forth in (i) above, please note that most large U.S. brokers
and banks deposit their customers’ securities with, and hold those securities through, the Depository Trust
Company (“DTC”), a registered clearing agency that acts as a securities depository (DTC is also known
through the account name of Cede & Co.). Under SEC Staff Legal Bulletin No. 14F (“SLB 14F”), only
DTC participants should be viewed as ‘record’ holders of securities that are deposited at DTC. Under
SEC Staff Legal Bulletin No. 14G (“SLB 14G”), a written statement establishing proof of ownership may
also come from an affiliate of a DTC participant. SLB 14G also clarified that the Proponent who holds
securities through a securities intermediary that is not a broker or bank can satisfy Rule 14a-8’s
documentation requirement by submitting a proof of ownership letter from that securities intermediary.

Alternatively, if the Proponent’s shares are held by a bank, broker or other securities intermediary
that is not a DTC participant or an affiliate of a DTC participant, proof of ownership must be provided by
both (1) the bank, broker or other securities intermediary and (2) the DTC participant (or an affiliate
thereof) that can verify the holdings of the bank, broker or other securities intermediary. The Proponent
can confirm whether a particular bank, broker or other securities intermediary is a DTC participant by
checking DTC’s participant list, which is available on the Internet at https://www.dtcc.com/-
/media/Files/Downloads/client-center/DTC/DTC-Participant-in-Alphabetical-Listing-1.pdf.The
Proponent should be able to determine who the DTC participant is by asking its bank, broker or other
securities intermediary.

In SEC Staff Legal Bulletin No. 14L (“SLB 14L”), the Staff provided the following as a
suggested format for a broker or bank statement providing the required proof of ownership as of the
Submission Date for purposes of Rule 14a-8(b):
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“As of [date the proposal is submitted], [name of shareholder] held, and has held continuously for
at least [one year| [two years] [three years], [number of securities] shares of [company name]
[class of securities].”

Enclosed for your reference please find (i) a copy of Rule 14a-8 and (ii) guidance from the staff
of the Securities and Exchange Commission (“SEC”) regarding, among other things, brokers and banks
that constitute “record” holders under Rule 14a-8(b)(2)(ii)(A) for purposes of verifying whether a
beneficial owner is eligible to submit a proposal under Rule 14a-8, and common errors shareholders can
avoid when submitting proof of ownership and revised proposals to companies. Please note, however, that
the enclosed guidance is not authoritative and has in some cases been superseded by recent amendments
to Rule 14a-8, which amendments are summarized in the enclosed compliance guide prepared by the staff
of the SEC.

Rule 14a-8(f) provides that your response, including the required proof of eligibility and the
revisions described above, must be postmarked or transmitted electronically no later than fourteen (14)
calendar days from the date you receive this notice of defects. If you do not adequately cure the defect
within the stipulated timeframe, Rule 14a-8(f) allows the Company to exclude the Proponent’s Proposal
from the Proxy Statement. Please address any response to me at HCA Healthcare, Inc., One Park Plaza,
Nashville, TN 37203, Attention: Corporate Secretary. Alternatively, you may e-mail your response to me
at John.Franck@HCAHealthcare.com. Finally, please note that in addition to the eligibility deficiencies
cited above, the Company reserves the right in the future to raise any further bases upon which the
Proposal may be properly excluded under Rule 14a-8 of the Exchange Act.

Sincerely,

v in 2e e

_

John M. Franck II
Vice President, Legal and
Corporate Secretary

Enclosures:

Rule 14a-8 of the Securities Exchange Act of 1934
Division of Corporation Finance Staff Bulletin No. 14F
Division of Corporation Finance Staff Bulletin No. 14G
Division of Corporation Finance Staff Bulletin No. 14L

Procedural Requirements and Resubmission Thresholds under Exchange Act Rule 14a-8:
A Small Entity Compliance Guide



mailto:John.Franck@HCAHealthcare.com



§240.140-8

that will be the subject of the security
holder’s solicitation or communication
and attesting that:

(i) The security holder will not use
the list information for any purpose
other than to solicit security holders
with respect to the same meeting or
action by consent or authorization for
which the registrant is soliciting or in-
tends to solicit or to communicate
with security holders with respect to a
solicitation commenced by the reg-
istrant; and

(ii) The security holder will not dis-
close such information to any person
other than a beneficial owner for whom
the request was made and an employee
or agent to the extent necessary to ef-
fectuate the communication or solici-
tation.

(d) The security holder shall not use
the information furnished by the reg-
istrant pursuant to paragraph (a)(2)(ii)
of this section for any purpose other
than to solicit security holders with re-
spect to the same meeting or action by
consent or authorization for which the
registrant is soliciting or intends to so-
licit or to communicate with security
holders with respect to a solicitation
commenced by the registrant; or dis-
close such information to any person
other than an employee, agent, or ben-
eficial owner for whom a request was
made to the extent necessary to effec-
tuate the communication or solicita-
tion. The security holder shall return
the information provided pursuant to
paragraph (a)(2)(ii) of this section and
shall not retain any copies thereof or
of any information derived from such
information after the termination of
the solicitation.

(e) The security holder shall reim-
burse the reasonable expenses incurred
by the registrant in performing the
acts requested pursuant to paragraph
(a) of this section.

NoOoTE 1 TO §240.14A-7. Reasonably prompt
methods of distribution to security holders
may be used instead of mailing. If an alter-
native distribution method is chosen, the
costs of that method should be considered
where necessary rather than the costs of
mailing.

NOTE 2 TO §240.14A-7 When providing the in-
formation required by §240.14a-7(a)(1)(ii), if
the registrant has received affirmative writ-
ten or implied consent to delivery of a single
copy of proxy materials to a shared address

17 CFR Ch. Il (4-1-21 Edition)

in accordance with §240.14a-3(e)(1), it shall
exclude from the number of record holders
those to whom it does not have to deliver a
separate proxy statement.

[67 FR 48292, Oct. 22, 1992, as amended at 59
FR 63684, Dec. 8, 1994; 61 FR 24657, May 15,
1996; 656 FR 65750, Nov. 2, 2000; 72 FR 4167, Jan.
29, 2007; 72 FR 42238, Aug. 1, 2007]

§240.14a-8 Shareholder proposals.

This section addresses when a com-
pany must include a shareholder’s pro-
posal in its proxy statement and iden-
tify the proposal in its form of proxy
when the company holds an annual or
special meeting of shareholders. In
summary, in order to have your share-
holder proposal included on a com-
pany’s proxy card, and included along
with any supporting statement in its
proxy statement, you must be eligible
and follow certain procedures. Under a
few specific circumstances, the com-
pany is permitted to exclude your pro-
posal, but only after submitting its
reasons to the Commission. We struc-
tured this section in a question-and-an-
swer format so that it is easier to un-
derstand. The references to ‘‘you’ are
to a shareholder seeking to submit the
proposal.

(a) Question 1: What is a proposal? A
shareholder proposal is your rec-
ommendation or requirement that the
company and/or its board of directors
take action, which you intend to
present at a meeting of the company’s
shareholders. Your proposal should
state as clearly as possible the course
of action that you believe the company
should follow. If your proposal is
placed on the company’s proxy card,
the company must also provide in the
form of proxy means for shareholders
to specify by boxes a choice between
approval or disapproval, or abstention.
Unless otherwise indicated, the word
“proposal’” as used in this section re-
fers both to your proposal, and to your
corresponding statement in support of
your proposal (if any).

(b) Question 2: Who is eligible to sub-
mit a proposal, and how do I dem-
onstrate to the company that I am eli-
gible? (1) To be eligible to submit a
proposal, you must satisfy the fol-
lowing requirements:

(i) You must have continuously held:

(A) At least $2,000 in market value of
the company’s securities entitled to
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vote on the proposal for at least three
years; or

(B) At least $15,000 in market value of
the company’s securities entitled to
vote on the proposal for at least two
years; or

(C) At least $25,000 in market value of
the company’s securities entitled to
vote on the proposal for at least one
year; or

(D) The amounts specified in para-
graph (b)(3) of this section. This para-
graph (b)(1)(E)(D) will expire on the
same date that §240.14a-8(b)(3) expires;
and

(ii) You must provide the company
with a written statement that you in-
tend to continue to hold the requisite
amount of securities, determined in ac-
cordance with paragraph (b)(1)(i)(A)
through (C) of this section, through the
date of the shareholders’ meeting for
which the proposal is submitted; and

(iii) You must provide the company
with a written statement that you are
able to meet with the company in per-
son or via teleconference no less than
10 calendar days, nor more than 30 cal-
endar days, after submission of the
shareholder proposal. You must include
your contact information as well as
business days and specific times that
you are available to discuss the pro-
posal with the company. You must
identify times that are within the reg-
ular business hours of the company’s
principal executive offices. If these
hours are not disclosed in the com-
pany’s proxy statement for the prior
year’s annual meeting, you must iden-
tify times that are between 9 a.m. and
5:30 p.m. in the time zone of the com-
pany’s principal executive offices. If
you elect to co-file a proposal, all co-
filers must either:

(A) Agree to the same dates and
times of availability, or

(B) Identify a single lead filer who
will provide dates and times of the lead
filer’s availability to engage on behalf
of all co-filers; and

(iv) If you use a representative to
submit a shareholder proposal on your
behalf, you must provide the company
with written documentation that:

(A) Identifies the company to which
the proposal is directed;

§240.140-8

(B) Identifies the annual or special
meeting for which the proposal is sub-
mitted;

(C) Identifies you as the proponent
and identifies the person acting on
your behalf as your representative;

(D) Includes your statement author-
izing the designated representative to
submit the proposal and otherwise act
on your behalf;

(BE) Identifies the specific topic of the
proposal to be submitted;

(F) Includes your statement sup-
porting the proposal; and

(G) Is signed and dated by you.

(v) The requirements of paragraph
(b)(1)(iv) of this section shall not apply
to shareholders that are entities so
long as the representative’s authority
to act on the shareholder’s behalf is ap-
parent and self-evident such that a rea-
sonable person would understand that
the agent has authority to submit the
proposal and otherwise act on the
shareholder’s behalf.

(vi) For purposes of paragraph
(b)(1)(A) of this section, you may not
aggregate your holdings with those of
another shareholder or group of share-
holders to meet the requisite amount
of securities necessary to be eligible to
submit a proposal.

(2) One of the following methods
must be used to demonstrate your eli-
gibility to submit a proposal:

(i) If you are the registered holder of
your securities, which means that your
name appears in the company’s records
as a shareholder, the company can
verify your eligibility on its own, al-
though you will still have to provide
the company with a written statement
that you intend to continue to hold the
requisite amount of securities, deter-
mined in accordance with paragraph
(b)(1)(A)(A) through (C) of this section,
through the date of the meeting of
shareholders.

(ii) If, like many shareholders, you
are not a registered holder, the com-
pany likely does not know that you are
a shareholder, or how many shares you
own. In this case, at the time you sub-
mit your proposal, you must prove
your eligibility to the company in one
of two ways:

(A) The first way is to submit to the
company a written statement from the
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“record’”’ holder of your securities (usu-
ally a broker or bank) verifying that,
at the time you submitted your pro-
posal, you continuously held at least
$2,000, $15,000, or $25,000 in market
value of the company’s securities enti-
tled to vote on the proposal for at least
three years, two years, or one year, re-
spectively. You must also include your
own written statement that you intend
to continue to hold the requisite
amount of securities, determined in ac-
cordance with paragraph (b)(1)(i)(A)
through (C) of this section, through the
date of the shareholders’ meeting for
which the proposal is submitted; or

(B) The second way to prove owner-
ship applies only if you were required
to file, and filed, a Schedule 13D
(§240.13d-101), Schedule 13G (§240.13d-
102), Form 3 (§249.103 of this chapter),
Form 4 (§249.104 of this chapter), and/or
Form 5 (§249.105 of this chapter), or
amendments to those documents or up-
dated forms, demonstrating that you
meet at least one of the share owner-
ship requirements under paragraph
(b)(1)(A)(A) through (C) of this section.
If you have filed one or more of these
documents with the SEC, you may
demonstrate your eligibility to submit
a proposal by submitting to the com-
pany:

(I) A copy of the schedule(s) and/or
form(s), and any subsequent amend-
ments reporting a change in your own-
ership level;

(2) Your written statement that you
continuously held at 1least $2,000,
$15,000, or $25,000 in market value of the
company’s securities entitled to vote
on the proposal for at least three years,
two years, or one year, respectively;
and

(3) Your written statement that you
intend to continue to hold the requisite
amount of securities, determined in ac-
cordance with paragraph (b)(1)(A)(A)
through (C) of this section, through the
date of the company’s annual or special
meeting.

(3) If you continuously held at least
$2,000 of a company’s securities enti-
tled to vote on the proposal for at least
one year as of January 4, 2021, and you
have continuously maintained a min-
imum investment of at least $2,000 of
such securities from January 4, 2021
through the date the proposal is sub-

17 CFR Ch. Il (4-1-21 Edition)

mitted to the company, you will be eli-
gible to submit a proposal to such com-
pany for an annual or special meeting
to be held prior to January 1, 2023. If
you rely on this provision, you must
provide the company with your written
statement that you intend to continue
to hold at least $2,000 of such securities
through the date of the shareholders’
meeting for which the proposal is sub-
mitted. You must also follow the pro-
cedures set forth in paragraph (b)(2) of
this section to demonstrate that:

(i) You continuously held at least
$2,000 of the company’s securities enti-
tled to vote on the proposal for at least
one year as of January 4, 2021; and

(ii) You have continuously main-
tained a minimum investment of at
least $2,000 of such securities from Jan-
uary 4, 2021 through the date the pro-
posal is submitted to the company.

(iii) This paragraph (b)(3) will expire
on January 1, 2023.

(c) Question 3: How many proposals
may I submit? Each person may submit
no more than one proposal, directly or
indirectly, to a company for a par-
ticular shareholders’ meeting. A person
may not rely on the securities holdings
of another person for the purpose of
meeting the eligibility requirements
and submitting multiple proposals for
a particular shareholders’ meeting.

(d) Question 4: How long can my pro-
posal be? The proposal, including any
accompanying supporting statement,
may not exceed 500 words.

(e) Question 5: What is the deadline
for submitting a proposal? (1) If you
are submitting your proposal for the
company’s annual meeting, you can in
most cases find the deadline in last
year’s proxy statement. However, if the
company did not hold an annual meet-
ing last year, or has changed the date
of its meeting for this year more than
30 days from last year’s meeting, you
can usually find the deadline in one of
the company’s quarterly reports on
Form 10-Q (§249.308a of this chapter),
or in shareholder reports of investment
companies under §270.30d-1 of this
chapter of the Investment Company
Act of 1940. In order to avoid con-
troversy, shareholders should submit
their proposals by means, including
electronic means, that permit them to
prove the date of delivery.
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(2) The deadline is calculated in the
following manner if the proposal is sub-
mitted for a regularly scheduled an-
nual meeting. The proposal must be re-
ceived at the company’s principal exec-
utive offices not less than 120 calendar
days before the date of the company’s
proxy statement released to share-
holders in connection with the previous
year’s annual meeting. However, if the
company did not hold an annual meet-
ing the previous year, or if the date of
this year’s annual meeting has been
changed by more than 30 days from the
date of the previous year’s meeting,
then the deadline is a reasonable time
before the company begins to print and
send its proxy materials.

(3) If you are submitting your pro-
posal for a meeting of shareholders
other than a regularly scheduled an-
nual meeting, the deadline is a reason-
able time before the company begins to
print and send its proxy materials.

(f) Question 6: What if I fail to follow
one of the eligibility or procedural re-
quirements explained in answers to
Questions 1 through 4 of this section?
(1) The company may exclude your pro-
posal, but only after it has notified you
of the problem, and you have failed
adequately to correct it. Within 14 cal-
endar days of receiving your proposal,
the company must notify you in writ-
ing of any procedural or eligibility de-
ficiencies, as well as of the time frame
for your response. Your response must
be postmarked, or transmitted elec-
tronically, no later than 14 days from
the date you received the company’s
notification. A company need not pro-
vide you such notice of a deficiency if
the deficiency cannot be remedied,
such as if you fail to submit a proposal
by the company’s properly determined
deadline. If the company intends to ex-
clude the proposal, it will later have to
make a submission under §240.14a-8
and provide you with a copy under
Question 10 below, §240.14a-8(j).

(2) If you fail in your promise to hold
the required number of securities
through the date of the meeting of
shareholders, then the company will be
permitted to exclude all of your pro-
posals from its proxy materials for any
meeting held in the following two cal-
endar years.

§240.140-8

(g8) Question 7: Who has the burden of
persuading the Commission or its staff
that my proposal can be excluded? Ex-
cept as otherwise noted, the burden is
on the company to demonstrate that it
is entitled to exclude a proposal.

(h) Question 8: Must I appear person-
ally at the shareholders’ meeting to
present the proposal? (1) Either you, or
your representative who is qualified
under state law to present the proposal
on your behalf, must attend the meet-
ing to present the proposal. Whether
you attend the meeting yourself or
send a qualified representative to the
meeting in your place, you should
make sure that you, or your represent-
ative, follow the proper state law pro-
cedures for attending the meeting and/
or presenting your proposal.

(2) If the company holds its share-
holder meeting in whole or in part via
electronic media, and the company per-
mits you or your representative to
present your proposal via such media,
then you may appear through elec-
tronic media rather than traveling to
the meeting to appear in person.

(3) If you or your qualified represent-
ative fail to appear and present the
proposal, without good cause, the com-
pany will be permitted to exclude all of
your proposals from its proxy mate-
rials for any meetings held in the fol-
lowing two calendar years.

(i) Question 9: If I have complied with
the procedural requirements, on what
other bases may a company rely to ex-
clude my proposal? (1) Improper under
state law: If the proposal is not a prop-
er subject for action by shareholders
under the laws of the jurisdiction of
the company’s organization;

NOTE TO PARAGRAPH (i)(1): Depending on
the subject matter, some proposals are not
considered proper under state law if they
would be binding on the company if approved
by shareholders. In our experience, most pro-
posals that are cast as recommendations or
requests that the board of directors take
specified action are proper under state law.
Accordingly, we will assume that a proposal
drafted as a recommendation or suggestion
is proper unless the company demonstrates
otherwise.

(2) Violation of law: If the proposal
would, if implemented, cause the com-
pany to violate any state, federal, or
foreign law to which it is subject;
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NOTE TO PARAGRAPH (i)(2): We will not
apply this basis for exclusion to permit ex-
clusion of a proposal on grounds that it
would violate foreign law if compliance with
the foreign law would result in a violation of
any state or federal law.

(3) Violation of proxy rules: If the pro-
posal or supporting statement is con-
trary to any of the Commission’s proxy
rules, including §240.14a-9, which pro-
hibits materially false or misleading
statements in proxy soliciting mate-
rials;

(4) Personal grievance; special interest:
If the proposal relates to the redress of
a personal claim or grievance against
the company or any other person, or if
it is designed to result in a benefit to
you, or to further a personal interest,
which is not shared by the other share-
holders at large;

(5) Relevance: If the proposal relates
to operations which account for less
than 5 percent of the company’s total
assets at the end of its most recent fis-
cal year, and for less than 5 percent of
its net earnings and gross sales for its
most recent fiscal year, and is not oth-
erwise significantly related to the com-
pany’s business;

(6) Absence of power/authority: If the
company would lack the power or au-
thority to implement the proposal;

(7 Management functions: If the pro-
posal deals with a matter relating to
the company’s ordinary business oper-
ations;

(8) Director elections: If the proposal:

(i) Would disqualify a nominee who is
standing for election;

(ii) Would remove a director from of-
fice before his or her term expired;

(iii) Questions the competence, busi-
ness judgment, or character of one or
more nominees or directors;

(iv) Seeks to include a specific indi-
vidual in the company’s proxy mate-
rials for election to the board of direc-
tors; or

(v) Otherwise could affect the out-
come of the upcoming election of direc-
tors.

(9) Conflicts with company’s proposal:
If the proposal directly conflicts with
one of the company’s own proposals to
be submitted to shareholders at the
same meeting;

NOTE TO PARAGRAPH (i)(9): A company’s
submission to the Commission under this

17 CFR Ch. Il (4-1-21 Edition)

section should specify the points of conflict
with the company’s proposal.

(10) Substantially implemented: If the
company has already substantially im-
plemented the proposal;

NOTE TO PARAGRAPH (i)(10): A company
may exclude a shareholder proposal that
would provide an advisory vote or seek fu-
ture advisory votes to approve the com-
pensation of executives as disclosed pursuant
to Item 402 of Regulation S-K (§229.402 of
this chapter) or any successor to Item 402 (a
‘“‘say-on-pay vote’’) or that relates to the fre-
quency of say-on-pay votes, provided that in
the most recent shareholder vote required by
§240.14a-21(b) of this chapter a single year
(i.e., one, two, or three years) received ap-
proval of a majority of votes cast on the
matter and the company has adopted a pol-
icy on the frequency of say-on-pay votes that
is consistent with the choice of the majority
of votes cast in the most recent shareholder
vote required by §240.14a-21(b) of this chap-
ter.

(11) Duplication: If the proposal sub-
stantially duplicates another proposal
previously submitted to the company
by another proponent that will be in-
cluded in the company’s proxy mate-
rials for the same meeting;

(12) Resubmissions. If the proposal ad-
dresses substantially the same subject
matter as a proposal, or proposals, pre-
viously included in the company’s
proxy materials within the preceding
five calendar years if the most recent
vote occurred within the preceding
three calendar years and the most re-
cent vote was:

(i) Less than 5 percent of the votes
cast if previously voted on once;

(ii) Less than 15 percent of the votes
cast if previously voted on twice; or

(iii) Less than 25 percent of the votes
cast if previously voted on three or
more times.

(13) Specific amount of dividends: If the
proposal relates to specific amounts of
cash or stock dividends.

(3) Question 10: What procedures must
the company follow if it intends to ex-
clude my proposal? (1) If the company
intends to exclude a proposal from its
proxy materials, it must file its rea-
sons with the Commission no later
than 80 calendar days before it files its
definitive proxy statement and form of
proxy with the Commission. The com-
pany must simultaneously provide you
with a copy of its submission. The
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Commission staff may permit the com-
pany to make its submission later than
80 days before the company files its de-
finitive proxy statement and form of
proxy, if the company demonstrates
good cause for missing the deadline.

(2) The company must file six paper
copies of the following:

(i) The proposal;

(ii) An explanation of why the com-
pany believes that it may exclude the
proposal, which should, if possible,
refer to the most recent applicable au-
thority, such as prior Division letters
issued under the rule; and

(iii) A supporting opinion of counsel
when such reasons are based on mat-
ters of state or foreign law.

(K) Question 11: May I submit my own
statement to the Commission respond-
ing to the company’s arguments?

Yes, you may submit a response, but
it is not required. You should try to
submit any response to us, with a copy
to the company, as soon as possible
after the company makes its submis-
sion. This way, the Commission staff
will have time to consider fully your
submission before it issues its re-
sponse. You should submit six paper
copies of your response.

(1) Question 12: If the company in-
cludes my shareholder proposal in its
proxy materials, what information
about me must it include along with
the proposal itself?

(1) The company’s proxy statement
must include your name and address,
as well as the number of the company’s
voting securities that you hold. How-
ever, instead of providing that informa-
tion, the company may instead include
a statement that it will provide the in-
formation to shareholders promptly
upon receiving an oral or written re-
quest.

(2) The company is not responsible
for the contents of your proposal or
supporting statement.

(m) Question 13: What can I do if the
company includes in its proxy state-
ment reasons why it believes share-
holders should not vote in favor of my
proposal, and I disagree with some of
its statements?

(1) The company may elect to include
in its proxy statement reasons why it
believes shareholders should vote
against your proposal. The company is

§240.140-9

allowed to make arguments reflecting
its own point of view, just as you may
express your own point of view in your
proposal’s supporting statement.

(2) However, if you believe that the
company’s opposition to your proposal
contains materially false or misleading
statements that may violate our anti-
fraud rule, §240.14a-9, you should
promptly send to the Commission staff
and the company a letter explaining
the reasons for your view, along with a
copy of the company’s statements op-
posing your proposal. To the extent
possible, your letter should include
specific factual information dem-
onstrating the inaccuracy of the com-
pany’s claims. Time permitting, you
may wish to try to work out your dif-
ferences with the company by yourself
before contacting the Commission
staff.

(3) We require the company to send
you a copy of its statements opposing
your proposal before it sends its proxy
materials, so that you may bring to
our attention any materially false or
misleading statements, under the fol-
lowing timeframes:

(i) If our no-action response requires
that you make revisions to your pro-
posal or supporting statement as a con-
dition to requiring the company to in-
clude it in its proxy materials, then
the company must provide you with a
copy of its opposition statements no
later than 5 calendar days after the
company receives a copy of your re-
vised proposal; or

(ii) In all other cases, the company
must provide you with a copy of its op-
position statements no later than 30
calendar days before its files definitive
copies of its proxy statement and form
of proxy under §240.14a-6.

[63 FR 29119, May 28, 1998; 63 FR 50622, 50623,
Sept. 22, 1998, as amended at 72 FR 4168, Jan.
29, 2007; 72 FR 70456, Dec. 11, 2007; 73 FR 977,
Jan. 4, 2008; 76 FR 6045, Feb. 2, 2011; 75 FR
56782, Sept. 16, 2010; 85 FR 70294, Nov. 4, 2020]

EFFECTIVE DATE NOTE: At 85 FR 70294, Nov.
4, 2020, §240.14a-8 was amended by adding
paragraph (b)(3), effective Jan. 4, 2021
through Jan. 1, 2023.

§240.14a-9 False or misleading state-
ments.

(a) No solicitation subject to this
regulation shall be made by means of
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Staff Legal Bulletin No. 14F (CF)

Action: Publication of CF Staff Legal Bulletin
Date: October 18, 2011

Summary: This staff legal bulletin provides information for companies and shareholders regarding Rule 14a-8
under the Securities Exchange Act of 1934.

Supplementary Information: The statements in this bulletin represent the views of the Division of Corporation
Finance (the “Division”). This bulletin is not a rule, regulation or statement of the Securities and Exchange
Commission (the “Commission”). Further, the Commission has neither approved nor disapproved its content.

Contacts: For further information, please contact the Division’s Office of Chief Counsel by calling (202) 551-3500
or by submitting a web-based request form at https://www.sec.gov/forms/corp_fin_interpretive.

A. The purpose of this bulletin
This bulletin is part of a continuing effort by the Division to provide guidance on important issues arising under
Exchange Act Rule 14a-8. Specifically, this bulletin contains information regarding:

« Brokers and banks that constitute “record” holders under Rule 14a-8(b)(2)(i) for purposes of verifying
whether a beneficial owner is eligible to submit a proposal under Rule 14a-8;

e Common errors shareholders can avoid when submitting proof of ownership to companies;

e The submission of revised proposals;

¢ Procedures for withdrawing no-action requests regarding proposals submitted by multiple proponents; and

e The Division’s new process for transmitting Rule 14a-8 no-action responses by email.

You can find additional guidance regarding Rule 14a-8 in the following bulletins that are available on the
Commission’s website: SLB No. 14, SLB No. 14A, SLB No. 14B, SLB No. 14C, SLB No. 14D and SLB No. 14E.

B. The types of brokers and banks that constitute “record” holders
under Rule 14a-8(b)(2)(i) for purposes of verifying whether a beneficial
owner is eligible to submit a proposal under Rule 14a-8

1. Eligibility to submit a proposal under Rule 14a-8
To be eligible to submit a shareholder proposal, a shareholder must have continuously held at least $2,000 in
market value, or 1%, of the company’s securities entitled to be voted on the proposal at the shareholder meeting
for at least one year as of the date the shareholder submits the proposal. The shareholder must also continue to
hold the required amount of securities through the date of the meeting and must provide the company with a
written statement of intent to do so."
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The steps that a shareholder must take to verify his or her eligibility to submit a proposal depend on how the
shareholder owns the securities. There are two types of security holders in the U.S.: registered owners and
beneficial owners.? Registered owners have a direct relationship with the issuer because their ownership of shares
is listed on the records maintained by the issuer or its transfer agent. If a shareholder is a registered owner, the
company can independently confirm that the shareholder’s holdings satisfy Rule 14a-8(b)’s eligibility requirement.

The vast majority of investors in shares issued by U.S. companies, however, are beneficial owners, which means
that they hold their securities in book-entry form through a securities intermediary, such as a broker or a bank.
Beneficial owners are sometimes referred to as “street name” holders. Rule 14a-8(b)(2)(i) provides that a
beneficial owner can provide proof of ownership to support his or her eligibility to submit a proposal by submitting a
written statement “from the ‘record’ holder of [the] securities (usually a broker or bank),” verifying that, at the time
the proposal was submitted, the shareholder held the required amount of securities continuously for at least one

year.®

2. The role of the Depository Trust Company
Most large U.S. brokers and banks deposit their customers’ securities with, and hold those securities through, the
Depository Trust Company (“DTC”), a registered clearing agency acting as a securities depository. Such brokers
and banks are often referred to as “participants” in DTC.* The names of these DTC participants, however, do not
appear as the registered owners of the securities deposited with DTC on the list of shareholders maintained by the
company or, more typically, by its transfer agent. Rather, DTC’s nominee, Cede & Co., appears on the shareholder
list as the sole registered owner of securities deposited with DTC by the DTC participants. A company can request
from DTC a “securities position listing” as of a specified date, which identifies the DTC participants having a
position in the company’s securities and the number of securities held by each DTC participant on that date.®

3. Brokers and banks that constitute “record” holders under Rule 14a-8(b)(2)(i) for
purposes of verifying whether a beneficial owner is eligible to submit a proposal

under Rule 14a-8
In The Hain Celestial Group, Inc. (Oct. 1, 2008), we took the position that an introducing broker could be
considered a “record” holder for purposes of Rule 14a-8(b)(2)(i). An introducing broker is a broker that engages in
sales and other activities involving customer contact, such as opening customer accounts and accepting customer
orders, but is not permitted to maintain custody of customer funds and securities.® Instead, an introducing broker
engages another broker, known as a “clearing broker,” to hold custody of client funds and securities, to clear and
execute customer trades, and to handle other functions such as issuing confirmations of customer trades and
customer account statements. Clearing brokers generally are DTC participants; introducing brokers generally are
not. As introducing brokers generally are not DTC participants, and therefore typically do not appear on DTC’s
securities position listing, Hain Celestial has required companies to accept proof of ownership letters from brokers
in cases where, unlike the positions of registered owners and brokers and banks that are DTC participants, the
company is unable to verify the positions against its own or its transfer agent’s records or against DTC’s securities
position listing.

In light of questions we have received following two recent court cases relating to proof of ownership under Rule
14a-8” and in light of the Commission’s discussion of registered and beneficial owners in the Proxy Mechanics
Concept Release, we have reconsidered our views as to what types of brokers and banks should be considered
“record” holders under Rule 14a-8(b)(2)(i). Because of the transparency of DTC participants’ positions in a
company’s securities, we will take the view going forward that, for Rule 14a-8(b)(2)(i) purposes, only DTC
participants should be viewed as “record” holders of securities that are deposited at DTC. As a result, we will no
longer follow Hain Celestial.

We believe that taking this approach as to who constitutes a “record” holder for purposes of Rule 14a-8(b)(2)(i) will
provide greater certainty to beneficial owners and companies. We also note that this approach is consistent with





Exchange Act Rule 12g5-1 and a 1988 staff no-action letter addressing that rule,® under which brokers and banks
that are DTC participants are considered to be the record holders of securities on deposit with DTC when
calculating the number of record holders for purposes of Sections 12(g) and 15(d) of the Exchange Act.

Companies have occasionally expressed the view that, because DTC’s hominee, Cede & Co., appears on the
shareholder list as the sole registered owner of securities deposited with DTC by the DTC participants, only DTC
or Cede & Co. should be viewed as the “record” holder of the securities held on deposit at DTC for purposes of
Rule 14a-8(b)(2)(i). We have never interpreted the rule to require a shareholder to obtain a proof of ownership
letter from DTC or Cede & Co., and nothing in this guidance should be construed as changing that view.

How can a shareholder determine whether his or her broker or bank is a DTC participant?

Shareholders and companies can confirm whether a particular broker or bank is a DTC participant by
checking DTC’s participant list, which is currently available on the Internet at
http://www.dtcc.com/~/media/Files/Downloads/client-center/DTC/alpha.ashx.

What if a shareholder’s broker or bank is not on DTC'’s participant list?

The shareholder will need to obtain proof of ownership from the DTC participant through which the securities
are held. The shareholder should be able to find out who this DTC participant is by asking the shareholder’s
broker or bank.’

If the DTC participant knows the shareholder’s broker or bank’s holdings, but does not know the
shareholder’s holdings, a shareholder could satisfy Rule 14a-8(b)(2)(i) by obtaining and submitting two proof
of ownership statements verifying that, at the time the proposal was submitted, the required amount of
securities were continuously held for at least one year — one from the shareholder’s broker or bank confirming
the shareholder’s ownership, and the other from the DTC participant confirming the broker or bank’s
ownership.

How will the staff process no-action requests that argue for exclusion on the basis that the shareholder’s
proof of ownership is not from a DTC participant?

The staff will grant no-action relief to a company on the basis that the shareholder’s proof of ownership is not
from a DTC participant only if the company’s notice of defect describes the required proof of ownership in a
manner that is consistent with the guidance contained in this bulletin. Under Rule 14a-8(f)(1), the shareholder
will have an opportunity to obtain the requisite proof of ownership after receiving the notice of defect.

C. Common errors shareholders can avoid when submitting proof of
ownership to companies

In this section, we describe two common errors shareholders make when submitting proof of ownership for
purposes of Rule 14a-8(b)(2), and we provide guidance on how to avoid these errors.

First, Rule 14a-8(b) requires a shareholder to provide proof of ownership that he or she has “continuously held at
least $2,000 in market value, or 1%, of the company’s securities entitled to be voted on the proposal at the
meeting for at least one year by the date you submit the proposal’ (emphasis added).'® We note that many proof
of ownership letters do not satisfy this requirement because they do not verify the shareholder’s beneficial
ownership for the entire one-year period preceding and including the date the proposal is submitted. In some
cases, the letter speaks as of a date before the date the proposal is submitted, thereby leaving a gap between the
date of the verification and the date the proposal is submitted. In other cases, the letter speaks as of a date after
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the date the proposal was submitted but covers a period of only one year, thus failing to verify the shareholder’s
beneficial ownership over the required full one-year period preceding the date of the proposal’s submission.

Second, many letters fail to confirm continuous ownership of the securities. This can occur when a broker or bank
submits a letter that confirms the shareholder’s beneficial ownership only as of a specified date but omits any
reference to continuous ownership for a one-year period.

We recognize that the requirements of Rule 14a-8(b) are highly prescriptive and can cause inconvenience for
shareholders when submitting proposals. Although our administration of Rule 14a-8(b) is constrained by the terms
of the rule, we believe that shareholders can avoid the two errors highlighted above by arranging to have their
broker or bank provide the required verification of ownership as of the date they plan to submit the proposal using
the following format:

“As of [date the proposal is submitted], [name of shareholder] held, and has held continuously for
at least one year, [number of securities] shares of [company name] [class of securities].”"!

As discussed above, a shareholder may also need to provide a separate written statement from the DTC
participant through which the shareholder’s securities are held if the shareholder’s broker or bank is not a DTC

participant.

D. The submission of revised proposals

On occasion, a shareholder will revise a proposal after submitting it to a company. This section addresses
questions we have received regarding revisions to a proposal or supporting statement.

1. A shareholder submits a timely proposal. The shareholder then submits a revised
proposal before the company's deadline for receiving proposals. Must the company

accept the revisions?
Yes. In this situation, we believe the revised proposal serves as a replacement of the initial proposal. By submitting
a revised proposal, the shareholder has effectively withdrawn the initial proposal. Therefore, the shareholder is not
in violation of the one-proposal limitation in Rule 14a-8(c)."? If the company intends to submit a no-action request,
it must do so with respect to the revised proposal.

We recognize that in Question and Answer E.2 of SLB No. 14, we indicated that if a shareholder makes revisions
to a proposal before the company submits its no-action request, the company can choose whether to accept the
revisions. However, this guidance has led some companies to believe that, in cases where shareholders attempt to
make changes to an initial proposal, the company is free to ignore such revisions even if the revised proposal is
submitted before the company’s deadline for receiving shareholder proposals. We are revising our guidance on
this issue to make clear that a company may not ignore a revised proposal in this situation.'?

2. A shareholder submits a timely proposal. After the deadline for receiving
proposals, the shareholder submits a revised proposal. Must the company accept

the revisions?
No. If a shareholder submits revisions to a proposal after the deadline for receiving proposals under Rule 14a-8(e),
the company is not required to accept the revisions. However, if the company does not accept the revisions, it
must treat the revised proposal as a second proposal and submit a notice stating its intention to exclude the
revised proposal, as required by Rule 14a-8(j). The company’s notice may cite Rule 14a-8(e) as the reason for
excluding the revised proposal. If the company does not accept the revisions and intends to exclude the initial
proposal, it would also need to submit its reasons for excluding the initial proposal.





3. If a shareholder submits a revised proposal, as of which date must the shareholder

prove his or her share ownership?
A shareholder must prove ownership as of the date the original proposal is submitted. When the Commission has
discussed revisions to proposals,'# it has not suggested that a revision triggers a requirement to provide proof of
ownership a second time. As outlined in Rule 14a-8(b), proving ownership includes providing a written statement
that the shareholder intends to continue to hold the securities through the date of the shareholder meeting. Rule
14a-8(f)(2) provides that if the shareholder “fails in [his or her] promise to hold the required number of securities
through the date of the meeting of shareholders, then the company will be permitted to exclude all of [the same
shareholder’s] proposals from its proxy materials for any meeting held in the following two calendar years.” With
these provisions in mind, we do not interpret Rule 14a-8 as requiring additional proof of ownership when a
shareholder submits a revised proposal.'®

E. Procedures for withdrawing no-action requests for proposals
submitted by multiple proponents

We have previously addressed the requirements for withdrawing a Rule 14a-8 no-action request in SLB Nos. 14

and 14C. SLB No. 14 notes that a company should include with a withdrawal letter documentation demonstrating
that a shareholder has withdrawn the proposal. In cases where a proposal submitted by multiple shareholders is

withdrawn, SLB No. 14C states that, if each shareholder has designated a lead individual to act on its behalf and
the company is able to demonstrate that the individual is authorized to act on behalf of all of the proponents, the

company need only provide a letter from that lead individual indicating that the lead individual is withdrawing the

proposal on behalf of all of the proponents.

Because there is no relief granted by the staff in cases where a no-action request is withdrawn following the
withdrawal of the related proposal, we recognize that the threshold for withdrawing a no-action request need not
be overly burdensome. Going forward, we will process a withdrawal request if the company provides a letter from
the lead filer that includes a representation that the lead filer is authorized to withdraw the proposal on behalf of
each proponent identified in the company’s no-action request.'®

F. Use of email to transmit our Rule 14a-8 no-action responses to

companies and proponents

To date, the Division has transmitted copies of our Rule 14a-8 no-action responses, including copies of the
correspondence we have received in connection with such requests, by U.S. mail to companies and proponents.
We also post our response and the related correspondence to the Commission’s website shortly after issuance of
our response.

In order to accelerate delivery of staff responses to companies and proponents, and to reduce our copying and
postage costs, going forward, we intend to transmit our Rule 14a-8 no-action responses by email to companies
and proponents. We therefore encourage both companies and proponents to include email contact information in
any correspondence to each other and to us. We will use U.S. mail to transmit our no-action response to any
company or proponent for which we do not have email contact information.

Given the availability of our responses and the related correspondence on the Commission’s website and the
requirement under Rule 14a-8 for companies and proponents to copy each other on correspondence submitted to
the Commission, we believe it is unnecessary to transmit copies of the related correspondence along with our no-
action response. Therefore, we intend to transmit only our staff response and not the correspondence we receive
from the parties. We will continue to post to the Commission’s website copies of this correspondence at the same
time that we post our staff no-action response.





" See Rule 14a-8(b).

2 For an explanation of the types of share ownership in the U.S., see Concept Release on U.S. Proxy System,
Release No. 34-62495 (July 14, 2010) [75 FR 42982] (“Proxy Mechanics Concept Release”), at Section Il.A. The
term “beneficial owner” does not have a uniform meaning under the federal securities laws. It has a different
meaning in this bulletin as compared to “beneficial owner” and “beneficial ownership” in Sections 13 and 16 of the
Exchange Act. Our use of the term in this bulletin is not intended to suggest that registered owners are not
beneficial owners for purposes of those Exchange Act provisions. See Proposed Amendments to Rule 14a-8 under
the Securities Exchange Act of 1934 Relating to Proposals by Security Holders, Release No. 34-12598 (July 7,
1976) [41 FR 29982], at n.2 (“The term ‘beneficial owner’ when used in the context of the proxy rules, and in light
of the purposes of those rules, may be interpreted to have a broader meaning than it would for certain other
purpose[s] under the federal securities laws, such as reporting pursuant to the Williams Act.”).

3 If a shareholder has filed a Schedule 13D, Schedule 13G, Form 3, Form 4 or Form 5 reflecting ownership of the
required amount of shares, the shareholder may instead prove ownership by submitting a copy of such filings and
providing the additional information that is described in Rule 14a-8(b)(2)(ii).

4 DTC holds the deposited securities in “fungible bulk,” meaning that there are no specifically identifiable shares
directly owned by the DTC participants. Rather, each DTC participant holds a pro rata interest or position in the
aggregate number of shares of a particular issuer held at DTC. Correspondingly, each customer of a DTC
participant — such as an individual investor — owns a pro rata interest in the shares in which the DTC participant
has a pro rata interest. See Proxy Mechanics Concept Release, at Section 11.B.2.a.

5 See Exchange Act Rule 17Ad-8.

6 See Net Capital Rule, Release No. 34-31511 (Nov. 24, 1992) [57 FR 56973] (“Net Capital Rule Release”), at
Section II.C.

" See KBR Inc. v. Chevedden, Civil Action No. H-11-0196, 2011 U.S. Dist. LEXIS 36431, 2011 WL 1463611 (S.D.
Tex. Apr. 4, 2011); Apache Corp. v. Chevedden, 696 F. Supp. 2d 723 (S.D. Tex. 2010). In both cases, the court
concluded that a securities intermediary was not a record holder for purposes of Rule 14a-8(b) because it did not
appear on a list of the company’s non-objecting beneficial owners or on any DTC securities position listing, nor
was the intermediary a DTC participant.

8 Techne Corp. (Sept. 20, 1988).

9 In addition, if the shareholder’s broker is an introducing broker, the shareholder’s account statements should
include the clearing broker’s identity and telephone number. See Net Capital Rule Release, at Section II.C.(iii). The
clearing broker will generally be a DTC participant.

10 For purposes of Rule 14a-8(b), the submission date of a proposal will generally precede the company’s receipt
date of the proposal, absent the use of electronic or other means of same-day delivery.

" This format is acceptable for purposes of Rule 14a-8(b), but it is not mandatory or exclusive.

2 As such, it is not appropriate for a company to send a notice of defect for multiple proposals under Rule 14a-8(c)
upon receiving a revised proposal.

'3 This position will apply to all proposals submitted after an initial proposal but before the company’s deadline for
receiving proposals, regardless of whether they are explicitly labeled as “revisions” to an initial proposal, unless the
shareholder affirmatively indicates an intent to submit a second, additional proposal for inclusion in the company’s
proxy materials. In that case, the company must send the shareholder a notice of defect pursuant to Rule 14a-8(f)
(1) if it intends to exclude either proposal from its proxy materials in reliance on Rule 14a-8(c). In light of this
guidance, with respect to proposals or revisions received before a company’s deadline for submission, we will no
longer follow Layne Christensen Co. (Mar. 21, 2011) and other prior staff no-action letters in which we took the
view that a proposal would violate the Rule 14a-8(c) one-proposal limitation if such proposal is submitted to a





company after the company has either submitted a Rule 14a-8 no-action request to exclude an earlier proposal
submitted by the same proponent or notified the proponent that the earlier proposal was excludable under the rule.

4 See, e.g., Adoption of Amendments Relating to Proposals by Security Holders, Release No. 34-12999 (Nov. 22,
1976) [41 FR 52994].

15 Because the relevant date for proving ownership under Rule 14a-8(b) is the date the proposal is submitted, a

proponent who does not adequately prove ownership in connection with a proposal is not permitted to submit
another proposal for the same meeting on a later date.

16 Nothing in this staff position has any effect on the status of any shareholder proposal that is not withdrawn by
the proponent or its authorized representative.

Modified: Oct. 18, 2011
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Action: Publication of CF Staff Legal Bulletin
Date: October 16, 2012

Summary: This staff legal bulletin provides information for companies and shareholders regarding Rule 14a-8
under the Securities Exchange Act of 1934.

Supplementary Information: The statements in this bulletin represent the views of the Division of Corporation
Finance (the “Division”). This bulletin is not a rule, regulation or statement of the Securities and Exchange
Commission (the “Commission”). Further, the Commission has neither approved nor disapproved its content.

Contacts: For further information, please contact the Division’s Office of Chief Counsel by calling (202) 551-3500
or by submitting a web-based request form at https://www.sec.gov/forms/corp_fin_interpretive.

A. The purpose of this bulletin
This bulletin is part of a continuing effort by the Division to provide guidance on important issues arising under
Exchange Act Rule 14a-8. Specifically, this bulletin contains information regarding:

« the parties that can provide proof of ownership under Rule 14a-8(b)(2)(i) for purposes of verifying whether a
beneficial owner is eligible to submit a proposal under Rule 14a-8;

« the manner in which companies should notify proponents of a failure to provide proof of ownership for the
one-year period required under Rule 14a-8(b)(1); and

« the use of website references in proposals and supporting statements.

You can find additional guidance regarding Rule 14a-8 in the following bulletins that are available on the
Commission’s website: SLB No. 14, SLB No. 14A, SLB No. 14B, SLB No. 14C, SLB No. 14D, SLB No. 14E and

SLB No. 14F.

B. Parties that can provide proof of ownership under Rule 14a-8(b)(2)
(i) for purposes of verifying whether a beneficial owner is eligible to
submit a proposal under Rule 14a-8

1. Sufficiency of proof of ownership letters provided by affiliates of DTC participants for
purposes of Rule 14a-8(b)(2)(i)

To be eligible to submit a proposal under Rule 14a-8, a shareholder must, among other things, provide
documentation evidencing that the shareholder has continuously held at least $2,000 in market value, or 1%, of
the company’s securities entitled to be voted on the proposal at the shareholder meeting for at least one year as of
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the date the shareholder submits the proposal. If the shareholder is a beneficial owner of the securities, which
means that the securities are held in book-entry form through a securities intermediary, Rule 14a-8(b)(2)(i)
provides that this documentation can be in the form of a “written statement from the ‘record’ holder of your
securities (usually a broker or bank)....”

In SLB No. 14F, the Division described its view that only securities intermediaries that are participants in the
Depository Trust Company (“DTC”) should be viewed as “record” holders of securities that are deposited at DTC
for purposes of Rule 14a-8(b)(2)(i). Therefore, a beneficial owner must obtain a proof of ownership letter from the
DTC participant through which its securities are held at DTC in order to satisfy the proof of ownership requirements
in Rule 14a-8.

During the most recent proxy season, some companies questioned the sufficiency of proof of ownership letters
from entities that were not themselves DTC participants, but were affiliates of DTC participants.” By virtue of the
affiliate relationship, we believe that a securities intermediary holding shares through its affiliated DTC participant
should be in a position to verify its customers’ ownership of securities. Accordingly, we are of the view that, for
purposes of Rule 14a-8(b)(2)(i), a proof of ownership letter from an affiliate of a DTC participant satisfies the
requirement to provide a proof of ownership letter from a DTC participant.

2. Adequacy of proof of ownership letters from securities intermediaries that are not
brokers or banks

We understand that there are circumstances in which securities intermediaries that are not brokers or banks
maintain securities accounts in the ordinary course of their business. A shareholder who holds securities through a
securities intermediary that is not a broker or bank can satisfy Rule 14a-8’s documentation requirement by
submitting a proof of ownership letter from that securities intermediary.? If the securities intermediary is not a DTC
participant or an affiliate of a DTC participant, then the shareholder will also need to obtain a proof of ownership
letter from the DTC participant or an affiliate of a DTC participant that can verify the holdings of the securities
intermediary.

C. Manner in which companies should notify proponents of a failure to
provide proof of ownership for the one-year period required under
Rule 14a-8(b)(1)

As discussed in Section C of SLB No. 14F, a common error in proof of ownership letters is that they do not verify a
proponent’s beneficial ownership for the entire one-year period preceding and including the date the proposal was
submitted, as required by Rule 14a-8(b)(1). In some cases, the letter speaks as of a date before the date the
proposal was submitted, thereby leaving a gap between the date of verification and the date the proposal was
submitted. In other cases, the letter speaks as of a date after the date the proposal was submitted but covers a
period of only one year, thus failing to verify the proponent’s beneficial ownership over the required full one-year
period preceding the date of the proposal’s submission.

Under Rule 14a-8(f), if a proponent fails to follow one of the eligibility or procedural requirements of the rule, a
company may exclude the proposal only if it notifies the proponent of the defect and the proponent fails to correct
it. In SLB No. 14 and SLB No. 14B, we explained that companies should provide adequate detail about what a
proponent must do to remedy all eligibility or procedural defects.

We are concerned that companies’ notices of defect are not adequately describing the defects or explaining what a
proponent must do to remedy defects in proof of ownership letters. For example, some companies’ notices of
defect make no mention of the gap in the period of ownership covered by the proponent’s proof of ownership letter
or other specific deficiencies that the company has identified. We do not believe that such notices of defect serve
the purpose of Rule 14a-8(f).





Accordingly, going forward, we will not concur in the exclusion of a proposal under Rules 14a-8(b) and 14a-8(f) on
the basis that a proponent’s proof of ownership does not cover the one-year period preceding and including the
date the proposal is submitted unless the company provides a notice of defect that identifies the specific date on
which the proposal was submitted and explains that the proponent must obtain a new proof of ownership letter
verifying continuous ownership of the requisite amount of securities for the one-year period preceding and
including such date to cure the defect. We view the proposal’s date of submission as the date the proposal is
postmarked or transmitted electronically. Identifying in the notice of defect the specific date on which the proposal
was submitted will help a proponent better understand how to remedy the defects described above and will be
particularly helpful in those instances in which it may be difficult for a proponent to determine the date of
submission, such as when the proposal is not postmarked on the same day it is placed in the mail. In addition,
companies should include copies of the postmark or evidence of electronic transmission with their no-action
requests.

D. Use of website addresses in proposals and supporting statements

Recently, a number of proponents have included in their proposals or in their supporting statements the addresses
to websites that provide more information about their proposals. In some cases, companies have sought to
exclude either the website address or the entire proposal due to the reference to the website address.

In SLB No. 14, we explained that a reference to a website address in a proposal does not raise the concerns
addressed by the 500-word limitation in Rule 14a-8(d). We continue to be of this view and, accordingly, we will
continue to count a website address as one word for purposes of Rule 14a-8(d). To the extent that the company
seeks the exclusion of a website reference in a proposal, but not the proposal itself, we will continue to follow the
guidance stated in SLB No. 14, which provides that references to website addresses in proposals or supporting
statements could be subject to exclusion under Rule 14a-8(i)(3) if the information contained on the website is
materially false or misleading, irrelevant to the subject matter of the proposal or otherwise in contravention of the
proxy rules, including Rule 14a-9.°

In light of the growing interest in including references to website addresses in proposals and supporting
statements, we are providing additional guidance on the appropriate use of website addresses in proposals and
supporting statements.*

1. References to website addresses in a proposal or supporting statement and Rule
14a-8(i)(3)

References to websites in a proposal or supporting statement may raise concerns under Rule 14a-8(i)(3). In SLB
No. 14B, we stated that the exclusion of a proposal under Rule 14a-8(i)(3) as vague and indefinite may be
appropriate if neither the shareholders voting on the proposal, nor the company in implementing the proposal (if
adopted), would be able to determine with any reasonable certainty exactly what actions or measures the proposal
requires. In evaluating whether a proposal may be excluded on this basis, we consider only the information
contained in the proposal and supporting statement and determine whether, based on that information,
shareholders and the company can determine what actions the proposal seeks.

If a proposal or supporting statement refers to a website that provides information necessary for shareholders and
the company to understand with reasonable certainty exactly what actions or measures the proposal requires, and
such information is not also contained in the proposal or in the supporting statement, then we believe the proposal
would raise concerns under Rule 14a-9 and would be subject to exclusion under Rule 14a-8(i)(3) as vague and
indefinite. By contrast, if shareholders and the company can understand with reasonable certainty exactly what
actions or measures the proposal requires without reviewing the information provided on the website, then we
believe that the proposal would not be subject to exclusion under Rule 14a-8(i)(3) on the basis of the reference to
the website address. In this case, the information on the website only supplements the information contained in the
proposal and in the supporting statement.





2. Providing the company with the materials that will be published on the referenced
website

We recognize that if a proposal references a website that is not operational at the time the proposal is submitted, it
will be impossible for a company or the staff to evaluate whether the website reference may be excluded. In our
view, a reference to a non-operational website in a proposal or supporting statement could be excluded under Rule
14a-8(i)(3) as irrelevant to the subject matter of a proposal. We understand, however, that a proponent may wish
to include a reference to a website containing information related to the proposal but wait to activate the website
until it becomes clear that the proposal will be included in the company’s proxy materials. Therefore, we will not
concur that a reference to a website may be excluded as irrelevant under Rule 14a-8(i)(3) on the basis that it is not
yet operational if the proponent, at the time the proposal is submitted, provides the company with the materials that
are intended for publication on the website and a representation that the website will become operational at, or
prior to, the time the company files its definitive proxy materials.

3. Potential issues that may arise if the content of a referenced website changes after
the proposal is submitted

To the extent the information on a website changes after submission of a proposal and the company believes the
revised information renders the website reference excludable under Rule 14a-8, a company seeking our
concurrence that the website reference may be excluded must submit a letter presenting its reasons for doing so.
While Rule 14a-8(j) requires a company to submit its reasons for exclusion with the Commission no later than 80
calendar days before it files its definitive proxy materials, we may concur that the changes to the referenced
website constitute “good cause” for the company to file its reasons for excluding the website reference after the 80-
day deadline and grant the company’s request that the 80-day requirement be waived.

T An entity is an “affiliate” of a DTC participant if such entity directly, or indirectly through one or more
intermediaries, controls or is controlled by, or is under common control with, the DTC participant.

2 Rule 14a-8(b)(2)(i) itself acknowledges that the record holder is “usually,” but not always, a broker or bank.

3 Rule 14a-9 prohibits statements in proxy materials which, at the time and in the light of the circumstances under
which they are made, are false or misleading with respect to any material fact, or which omit to state any material
fact necessary in order to make the statements not false or misleading.

4 A website that provides more information about a shareholder proposal may constitute a proxy solicitation under
the proxy rules. Accordingly, we remind shareholders who elect to include website addresses in their proposals to
comply with all applicable rules regarding proxy solicitations.

Modified: Oct. 16, 2012
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A. The Purpose of this bulletin

The Division is rescinding Staff Legal Bulletin Nos. 141, 14J and 14K (the “rescinded SLBs") after a review of
staff experience applying the guidance in them. In addition, to the extent the views expressed in any other
prior Division staff legal bulletin could be viewed as contrary to those expressed herein, this staff legal
bulletin controls.

conforming changes, the guidance contained in SLB Nos. 14| and 14K relating to the use of graphics and
images, and proof of ownership letters. In addition, we are providing new guidance on the use of e-mail for
submission of proposals, delivery of notice of defects, and responses to those notices.

In Rule 14a-8, the Commission has provided a means by which shareholders can present proposals for the
shareholders' consideration in the company's proxy statement. This process has become a cornerstone of
shareholder engagement on important matters. Rule 14a-8 sets forth several bases for exclusion of such
proposals. Companies often request assurance that the staff will not recommend enforcement action if they
omit a proposal based on one of these exclusions (“no-action relief’). The Division is issuing this bulletin to
streamline and simplify our process for reviewing no-action requests, and to clarify the standards staff will
apply when evaluating these requests.

B. Rule 14a-8(i)(7)
1. Background

shareholder proposal in Rule 14a-8. It permits a company to exclude a proposal that “deals with a matter
relating to the company's ordinary business operations.” The purpose of the exception is “to confine the
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resolution of ordinary business problems to management and the board of directors, since it is
impracticable for shareholders to decide how to solve such problems at an annual shareholders

meeting.”“]
2. Significant Social Policy Exception

Based on a review of the rescinded SLBs and staff experience applying the guidance in them, we
recognize that an undue emphasis was placed on evaluating the significance of a policy issue to a

particular company at the expense of whether the proposal focuses on a significant social policy,[Z]
complicating the application of Commission policy to proposals. In particular, we have found that focusing
on the significance of a policy issue to a particular company has drawn the staff into factual considerations
that do not advance the policy objectives behind the ordinary business exception. We have also concluded
that such analysis did not yield consistent, predictable results.

Going forward, the staff will realign its approach for determining whether a proposal relates to “ordinary
business” with the standard the Commission initially articulated in 1976, which provided an exception for

certain proposals that raise significant social policy issues,®! and which the Commission subsequently
reaffirmed in the 1998 Release. This exception is essential for preserving shareholders' right to bring
important issues before other shareholders by means of the company's proxy statement, while also
recognizing the board's authority over most day-to-day business matters. For these reasons, staff will no
longer focus on determining the nexus between a policy issue and the company, but will instead focus on
the social policy significance of the issue that is the subject of the shareholder proposal. In making this
determination, the staff will consider whether the proposal raises issues with a broad societal impact, such

that they transcend the ordinary business of the company.["']

Under this realigned approach, proposals that the staff previously viewed as excludable because they did
not appear to raise a policy issue of significance for the company may no longer be viewed as excludable

broad societal impact would not be subject to exclusion solely because the proponent did not demonstrate
that the human capital management issue was significant to the company.[5]

Because the staff is no longer taking a company-specific approach to evaluating the significance of a
SLBs as part of demonstrating-th;\f the proposal is excludable under the ordinary business exclusion.
Based on our experience, we believe that board analysis may distract the company and the staff from the
proper application of the exclusion. Additionally, the “delta” component of board analysis—demonstrating
that the difference between the company's existing actions addressing the policy issue and the proposal's

implementation standard.
3. Micromanagement

Upon further consideration, the staff has determined that its recent application of the micromanagement
concept, as outlined in SLB Nos. 14J and 14K, expanded the concept of micromanagement beyond the
Commission's policy directives. Specifically, we believe that the rescinded guidance may have been taken
to mean that any limit on company or board discretion constitutes micromanagement.

The Commission has stated that the policy underlying the ordinary business exception rests on two central
considerations. The first relates to the proposal's subject matter; the second relates to the degree to which
the proposal “micromanages” the company “by probing too deeply into matters of a complex nature upon

which shareholders, as a group, would not be in a position to make an informed judgment.”[6] The
Commission clarified in the 1998 Release that specific methods, timelines, or detail do not necessarily
amount to micromanagement and are not dispositive of excludability.

Consistent with Commission guidance, the staff will take a measured approach to evaluating companies'
micromanagement arguments—recognizing that proposals seeking detail or seeking to promote
timeframes or methods do not per se constitute micromanagement. Instead, we will focus on the level of





granularity sought in the proposal and whether and to what extent it inappropriately limits discretion of the
board or management. We would expect the level of detail included in a shareholder proposal to be
consistent with that needed to enable investors to assess an issuer's impacts, progress towards goals,
risks or other strategic matters appropriate for shareholder input.

Our recent letter to ConocoPhillips Companym provides an example of our current approach to
micromanagement. In that letter the staff denied no-action relief for a proposal requesting that the
company set targets covering the greenhouse gas emissions of the company's operations and products.
The proposal requested that the company set emission reduction targets and it did not impose a specific
method for doing so. The staff concluded this proposal did not micromanage to such a degree to justify
exclusion under Rule 14a-8(i)(7).

Additionally, in order to assess whether a proposal probes matters “too complex” for shareholders, as a

group, to make an informed judgment,[B] we may consider the sophistication of investors generally on the
matter, the availability of data, and the robustness of public discussion and analysis on the topic. The staff
may also consider references to well-established national or international frameworks when assessing
proposals related to disclosure, target setting, and timeframes as indicative of topics that shareholders are
well-equipped to evaluate.

This approach is consistent with the Commission's views on the ordinary business exclusion, which is
designed to preserve management's discretion on ordinary business matters but not prevent shareholders
from providing high-level direction on large strategic corporate matters. As the Commission stated in its
1998 Release:

[In] the Proposing Release we explained that one of the considerations in making the
ordinary business determination was the degree to which the proposal seeks to micro-
manage the company. We cited examples such as where the proposal seeks intricate detail,
or seeks to impose specific time-frames or to impose specific methods for implementing
complex policies. Some commenters thought that the examples cited seemed to imply that
all proposals seeking detail, or seeking to promote time-frames or methods, necessarily
amount to ‘ordinary business.” We did not intend such an implication. Timing questions, for
instance, could involve significant policy where large differences are at stake, and proposals
may seek a reasonable level of detail without running afoul of these considerations.

While the analysis in this bulletin may apply to any subject matter, many of the proposals addressed in the
rescinded SLBs requested companies adopt timeframes or targets to address climate change that the staff

concurred were excludable on micromanagement grounds.[9] Going forward we would not concur in the
exclusion of similar proposals that suggest targets or timelines so long as the proposals afford discretion

to management as to how to achieve such goals.[m] We believe our current approach to
micromanagement will help to avoid the dilemma many proponents faced when seeking to craft proposals

implementation, while being general enough to avoid exclusion for “micromanagement.

C. Rule 14a-8(i)(5)

o[11]

to operations which account for less than 5 percent of the company's total assets at the end of its most
recent fiscal year, and for less than 5 percent of its net earnings and gross sales for its most recent fiscal
year, and is not otherwise significantly related to the company's business.”

Based on a review of the rescinded SLBs and staff experience applying the guidance in them, we are
believe is consistent with Lovenheim v. Iroquois Brands, Ltd.l"2] As a result, and consistent with our pre-SLB
No. 14l approach and Lovenheim, proposals that raise issues of broad social or ethical concern related to
the company's business may not be excluded, even if the relevant business falls below the economic





D. Rule 14a-8(d)[13!
1. Background

Rule 14a-8(d) is one of the procedural bases for exclusion of a shareholder proposal in Rule 14a-8. It
provides that a “proposal, including any accompanying supporting statement, may not exceed 500 words.”

2. The Use of Images in Shareholder Proposals

Questions have arisen concerning the application of Rule 14a-8(d) to proposals that include graphs and/or
images.[14] The staff has expressed the view that the use of “500 words” and absence of express
reference to graphics or images in Rule 14a-8(d) do not prohibit the inclusion of graphs and/or images in
proposals.”sl Just as companies include graphics that are not expressly permitted under the disclosure
rules, the Division is of the view that Rule 14a-8(d) does not preclude shareholders from using graphics to

convey information about their proposals.[16]

The Division recognizes the potential for abuse in this area. The Division believes, however, that these
potential abuses can be addressed through other provisions of Rule 14a-8. For example, exclusion of

¢ make the proposal materially false or misleading;

¢ render the proposal so inherently vague or indefinite that neither the stockholders voting on the
proposal, nor the company in implementing it, would be able to determine with any reasonable
certainty exactly what actions or measures the proposal requires;

 directly or indirectly impugn character, integrity or personal reputation, or directly or indirectly make
charges concerning improper, illegal, or immoral conduct or association, without factual foundation;
or

e are irrelevant to a consideration of the subject matter of the proposal, such that there is a strong
likelihood that a reasonable shareholder would be uncertain as to the matter on which he or she is

being asked to vote.[7]

Exclusion would also be appropriate under Rule 14a-8(d) if the total number of words in a proposal,
including words in the graphics, exceeds 500.

E. Proof of Ownership Letters[18]

In relevant part, Rule 14a-8(b) provides that a proponent must prove eligibility to submit a proposal by
offering proof that it “continuously held” the required amount of securities for the required amount of time.
[19]

In Section C of SLB No. 14F, we identified two common errors shareholders make when submitting proof

a suggested format for shareholders and their brokers or banks to follow when supplying the required
verification of ownership.[zﬂ Below, we have updated the suggested format to reflect recent changes to

the ownership thresholds due to the Commission's 2020 rulemaking.[22] We note that brokers and banks
are not required to follow this format.

“As of [date the proposal is submitted], [name of shareholder] held, and has held
continuously for at least [one year] [two years] [three years], [number of securities] shares of
[company name] [class of securities].”

Some companies apply an overly technical reading of proof of ownership letters as a means to exclude a
proposal. We generally do not find arguments along these lines to be persuasive. For example, we did not
concur with the excludability of a proposal based on Rule 14a-8(b) where the proof of ownership letter

deviated from the format set forth in SLB No. 14F.[?3] In those cases, we concluded that the proponent
nonetheless had supplied documentary support sufficiently evidencing the requisite minimum ownership





requirements, as required by Rule 14a-8(b). We took a plain meaning approach to interpreting the text of
the proof of ownership letter, and we expect companies to apply a similar approach in their review of such
letters.

While we encourage shareholders and their brokers or banks to use the sample language provided above
to avoid this issue, such formulation is neither mandatory nor the exclusive means of demonstrating the

ownership requirements of Rule 14a-8(g)‘.[24] We recognize that the requirements of Rule 14a-8(b) can be
quite technical. Accordingly, companies should not seek to exclude a shareholder proposal based on
drafting variances in the proof of ownership letter if the language used in such letter is clear and
sufficiently evidences the requisite minimum ownership requirements.

We also do not interpret the recent amendments to Rule 14a-8(Q)‘[25] to contemplate a change in how
brokers or banks fulfill their role. In our view, they may continue to provide confirmation as to how many
shares the proponent held continuously and need not separately calculate the share valuation, which may
instead be done by the proponent and presented to the receiving issuer consistent with the Commission's

2020 rulemaking.[26] Finally, we believe that companies should identify any specific defects in the proof of
ownership letter, even if the company previously sent a deficiency notice prior to receiving the proponent's
proof of ownership if such deficiency notice did not identify the specific defect(s).

F. Use of E-mail

Over the past few years, and particularly during the pandemic, both proponents and companies have
increasingly relied on the use of emails to submit proposals and make other communications. Some
companies and proponents have expressed a preference for emails, particularly in cases where offices are
closed. Unlike the use of third-party mail delivery that provides the sender with a proof of delivery, parties
should keep in mind that methods for the confirmation of email delivery may differ. Email delivery
confirmations and company server logs may not be sufficient to prove receipt of emails as they only serve to
prove that emails were sent. In addition, spam filters or incorrect email addresses can prevent an email from
being delivered to the appropriate recipient. The staff therefore suggests that to prove delivery of an email
for purposes of Rule 14a-8, the sender should seek a reply e-mail from the recipient in which the recipient
acknowledges receipt of the e-mail. The staff also encourages both companies and shareholder proponents
to acknowledge receipt of emails when requested. Email read receipts, if received by the sender, may also
help to establish that emails were received.

1. Submission of Proposals

Rule 14a-8(e)(1) provides that in order to avoid controversy, shareholders should submit their proposals
by means, including electronic means, that permit them to prove the date of delivery. Therefore, where a
dispute arises regarding a proposal's timely delivery, shareholder proponents risk exclusion of their
proposals if they do not receive a confirmation of receipt from the company in order to prove timely
delivery with email submissions. Additionally, in those instances where the company does not disclose in
its proxy statement an email address for submitting proposals, we encourage shareholder proponents to
contact the company to obtain the correct email address for submitting proposals before doing so and we
encourage companies to provide such email addresses upon request.

2. Delivery of Notices of Defects

Similarly, if companies use email to deliver deficiency notices to proponents, we encourage them to seek a
confirmation of receipt from the proponent or the representative in order to prove timely delivery. Rule 14a-

receipt of the proposal, and accordingly, the company has the burden to prove timely delivery of the
notice.

3. Submitting Responses to Notices of Defects

transmitted electronically, no later than 14 days from the date of receipt of the company's notification. If a





shareholder uses email to respond to a company's deficiency notice, the burden is on the shareholder or
representative to use an appropriate email address (e.g., an email address provided by the company, or
the email address of the counsel who sent the deficiency notice), and we encourage them to seek
confirmation of receipt.

Footnotes

['] Release No. 34-40018 (May 21, 1998) (the “1998 Release”). Stated a bit differently, the
Commission has explained that “[t]he ‘ordinary business’ exclusion is based in part on state corporate
law establishing spheres of authority for the board of directors on one hand, and the company's
shareholders on the other.” Release No. 34-39093 (Sept. 18, 1997).

(2] For example, SLB No. 14K explained that the staff “takes a company-specific approach in
evaluating significance, rather than recognizing particular issues or categories of issues as
universally ‘significant.” Staff Legal Bulletin No. 14K (Oct. 16, 2019).

[3] Release No. 34-12999 (Nov. 22, 1976) (the “1976 Release”) (stating, in part, “proposals of that
nature [relating to the economic and safety considerations of a nuclear power plant], as well as others
that have major implications, will in the future be considered beyond the realm of an issuer's ordinary
business operations”).

(4] 1998 Release (“[PJroposals...focusing on sufficiently significant social policy issues...generally
would not be considered to be excludable, because the proposals would transcend the day-to-day
business matters and raise policy issues so significant that it would be appropriate for a shareholder
vote”).

5] See, e.g., Dollar General Corporation (Mar. 6, 2020) (granting no-action relief for exclusion of a
proposal requesting the board to issue a report on the use of contractual provisions requiring
employees to arbitrate employment-related claims because the proposal did not focus on specific
policy implications of the use of arbitration at the company). We note that in the 1998 Release the
Commission stated: “[P]roposals relating to [workforce management] but focusing on sufficiently
significant social policy issues (e.g., significant discrimination matters) generally would not be
considered to be excludable, because the proposals would transcend the day-to-day business
matters and raise policy issues so significant that it would be appropriate for a shareholder vote.”
Matters related to employment discrimination are but one example of the workforce management
proposals that may rise to the level of transcending the company's ordinary business operations.

(6] 1998 Release.
[7] ConocoPhillips Company (Mar. 19, 2021).
8] See 1998 Release and 1976 Release.

9] See, e.g., PayPal Holdings, Inc. (Mar. 6, 2018) (granting no-action relief for exclusion of a proposal
asking the company to prepare a report on the feasibility of achieving net-zero emissions by 2030
because the staff concluded it micromanaged the company); Devon Energy Corporation (Mar. 4,
2019) (granting no-action relief for exclusion of a proposal requesting that the board in annual
reporting include disclosure of short-, medium- and long-term greenhouse gas targets aligned with
the Paris Climate Agreement because the staff viewed the proposal as requiring the adoption of time-
bound targets).

(191 See ConocoPhillips Company (Mar. 19, 2021).

"] To be more specific, shareholder proponents have expressed concerns that a proposal that was





(121618 F. Supp. 554 (D.D.C. 1985).

[13] This section previously appeared in SLB No. 141 (Nov. 1, 2017) and is republished here with only
minor, conforming changes.

[14] Rule 14a-8(d) is intended to limit the amount of space a shareholder proposal may occupy in a
company's proxy statement. See 1976 Release.

[15] See General Electric Co. (Feb. 3, 2017, Feb. 23, 2017); General Electric Co. (Feb. 23, 2016).
These decisions were consistent with a longstanding Division position. See Ferrofiuidics Corp. (Sept.
18, 1992).

[16] Companies should not minimize or otherwise diminish the appearance of a shareholder's graphic.
For example, if the company includes its own graphics in its proxy statement, it should give similar
prominence to a shareholder's graphics. If a company's proxy statement appears in black and white,
however, the shareholder proposal and accompanying graphics may also appear in black and white.

(171 See General Electric Co. (Feb. 23, 2017).

(18] This section previously appeared in SLB No. 14K (Oct.16, 2019) and is republished here with
minor, conforming changes. Additional discussion is provided in the final paragraph.

[19] Rule 14a-8(b) requires proponents to have continuously held at least $2,000, $15,000, or $25,000
in market value of the company's securities entitled to vote on the proposal for at least three years,
two years, or one year, respectively.

(20] Staff Legal Bulletin No. 14F (Oct. 18, 2011).

(2] The Division suggested the following formulation: “As of [date the proposal is submitted], [name of
shareholder] held, and has held continuously for at least one year, [number of securities] shares of
[company name] [class of securities].”

[22] Release No. 34-89964 (Sept. 23, 2020) (the “2020 Release”).

(23] See Amazon.com, Inc. (Apr. 3, 2019); Gilead Sciences, Inc. (Mar. 7, 2019).

[24] See Staff Legal Bulletin No.14F, n.11.

[25] See 2020 Release.

[26] 2020 Release at n.55 (“Due to market fluctuations, the value of a shareholder's investment in a
company may vary throughout the applicable holding period before the shareholder submits the
proposal. In order to determine whether the shareholder satisfies the relevant ownership threshold,
the shareholder should look at whether, on any date within the 60 calendar days before the date the
shareholder submits the proposal, the shareholder's investment is valued at the relevant threshold or
greater. For these purposes, companies and shareholders should determine the market value by
multiplying the number of securities the shareholder continuously held for the relevant period by the
highest selling price during the 60 calendar days before the shareholder submitted the proposal. For
purposes of this calculation, it is important to note that a security's highest selling price is not
necessarily the same as its highest closing price.”) (citations omitted).
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Introduction

On September 23, 2020, the Securities and Exchange Commission voted to adopt amendments to its rules
governing shareholder proposals. The amendments aim to help ensure that a shareholder’s ability to have a
proposal included alongside management’s in a company’s proxy materials—and thus to draw on company and
shareholder resources and to command the time and attention of the company and other shareholders—is
appropriately calibrated and takes into consideration the interests of not only the shareholder who submits a
proposal but also the company and other shareholders who bear the costs associated with the inclusion of such
proposals in the company’s proxy statement.

Who is affected by the amendments?

The amendments affect companies that receive shareholder proposals and shareholder-proponents (i.e.,
shareholders who submit shareholder proposals).

What do the amendments do?

Rule 14a-8 requires companies that are subject to the federal proxy rules to include shareholder proposals in their
proxy statements, subject to certain procedural and substantive requirements.[1] The rule permits a company to
exclude a shareholder proposal from its proxy statement if the proposal fails to meet any of several specified
procedural or substantive requirements, or if the shareholder does not satisfy certain eligibility or procedural
requirements.

The amendments to Rule 14a-8:
1. amend the criteria that a shareholder must satisfy to be eligible to have a proposal included in a

company’s proxy statement,

2. modify the rule limiting the number of proposals a person or entity may submit for a particular company’s
shareholder meeting, and

3. revise the levels of shareholder support a proposal must receive to be eligible for resubmission at the
same company'’s future shareholder meetings.

What specific changes were made to the rules?

* Rule 14a-8(b). Rule 14a-8(b) was amended to replace the prior ownership thresholds, which required
holding at least $2,000 or 1% of a company’s securities for at least one year, with three alternative
thresholds as shown in the table below.





Amended Ownership

Pre-Amendment Ownership Requirements i
Requirements

=52,000 or 1% of a company's securities far at least 1 =52 000 for at least 3 vears
year

=315,000 for at least 2 years

=525,000 for at l=ast 1 year

The amendments to Rule 14a-8(b) also prohibit shareholders from aggregating their holdings for the
purpose of satisfying the amended ownership thresholds. Although shareholders are permitted to co-file
proposals, each co-filer must individually satisfy one of the ownership thresholds.

In addition, new paragraph (b)(iv) requires that a shareholder who elects to use a representative for the
purpose of submitting a shareholder proposal provide written documentation that:

o identifies the company to which the proposal is directed;
o identifies the annual or special meeting for which the proposal is submitted;
o identifies the shareholder submitting the proposal and the shareholder’s designated representative;

o includes the shareholder’s statement authorizing the designated representative to submit the
proposal and otherwise act on the shareholder’s behalf;

o identifies the specific topic of the proposal to be submitted;
o includes the shareholder’s statement supporting the proposal; and

o is signed and dated by the shareholder.

Finally, new paragraph (b)(iii) requires that each shareholder state that he or she is able to meet with the
company, either in person or via teleconference, no less than 10 calendar days, nor more than 30 calendar
days, after submission of the shareholder proposal, and provide contact information as well as specific
business days and times that the shareholder is available to discuss the proposal with the company.

Rule 14a-8(c). Amended Rule 14a-8(c) establishes that a person may not submit multiple proposals for the
same shareholder meeting, whether the person submits a proposal as a shareholder or as a representative
of a shareholder. As a result, a shareholder-proponent cannot submit one proposal in his or her own name
and simultaneously serve as a representative to submit a different proposal on another shareholder’s behalf
for consideration at the same meeting. Likewise, a representative cannot submit more than one proposal to
be considered at the same meeting, even if the representative were to submit each proposal on behalf of
different shareholders.

Rule 14a-8(i)(12). The amendments to Rule 14a-8(i)(12) revise the levels of shareholder support a proposal
must receive to be eligible for resubmission at the same company’s future shareholder meetings. Under the
amendments, a company may exclude a shareholder proposal addressing substantially the same subject
matter as a proposal or proposals previously included in the company’s proxy materials within the past five





years if the most recent vote occurred within the past three years and the level of shareholder support at the
time of the most recent vote was less than the amended thresholds, as shown in the table below.

Pre-Amendment Levels of Amended Levels of
Shareholder Support Shareholder Support
Necessary to be Eligible for Mecessary to be Eligible for
Resubmission Resubmission

If previously voted on once 3% 5%

If previously voted on twice 6% 15%

If previously voted on three 10% 25%

times or more

Refer to the adopting release for a complete description of all amendments.

What are the compliance dates of the amendments?

The amendments are effective on January 4, 2021, and will apply to any proposal submitted for an annual or
special meeting to be held on or after January 1, 2022. The final rules also provide for a transition period with
respect to the ownership thresholds that will allow shareholders meeting certain conditions to rely on the
$2,000/one-year ownership threshold for proposals submitted for an annual or special meeting to be held prior to
January 1, 2023.

Other Resources

The adopting release for the new rules can be found on the SEC’s website at
https://www.sec.gov/rules/final/2020/34-89964.pdf.

Contacting the SEC Staff

The SEC’s Division of Corporation Finance is happy to assist small companies and others with questions
regarding the amendments. You may contact the Division for this purpose at (202) 551-3400 or at
https://www.sec.gov/forms/corp_fin_interpretive.

Questions on other SEC regulatory matters concerning smaller reporting companies may be directed to the
Division’s Office of Small Business Policy at (202) 551-3460.



https://www.sec.gov/rules/final/2020/34-89964.pdf

https://www.sec.gov/forms/corp_fin_interpretive



The SEC’s Division of Investment Management’s Chief Counsel’'s Office is also available to assist small entities
and others with questions regarding the new rules and rule amendments applicable to investment companies. You
can contact the Office for this purpose at (202) 551-6825 or IMOCC@sec.gov

[*] This guide, dated as of December 28, 2020, was prepared by the staff of the U.S. Securities and Exchange
Commission as a “small entity compliance guide” under Section 212 of the Small Business Regulatory
Enforcement Fairness Act of 1996, as amended. The guide summarizes and explains rules adopted by the SEC,
but is not a substitute for the rule itself. Only the rule itself can provide complete and definitive information
regarding its requirements.

[1] Registrants with a class of securities registered under Section 12(b) or Section 12(g) of the Securities
Exchange Act of 1934 (“Exchange Act”) are subject to the federal proxy rules. See Section 14(a) of the Exchange
Act. Issuers that qualify as a foreign private issuer, defined in Exchange Act Rule 3b-4(c), are exempt from the
federal proxy rules. See Exchange Act Rule 3a12-3(b).

Modified: Dec. 28, 2020
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November 22, 2022
VIA EMAIL

Ms. Shelley Alpern

Director of Shareholder Advocacy
Rhia Ventures

Email:

Dr. Carmen Rojas
Marguerite Casey Foundation
Email:

RE: Rule 14a-8 Stockholder Proposal — Hospital Policies Re: Pregnant Patients’ Right to
Access Abortion in Emergencies

Dear Ms. Alpern and Dr. Rojas:

I am writing on behalf of HCA Healthcare, Inc. (the “Company’’), which on November 11, 2022
received from Rhia Ventures, as representative (“Representative”) of Marguerite Casey Foundation (the
“Proponent”) and as co-filer with United Church Funds, a stockholder proposal (the “Proposal”) to be
included in the Company’s proxy statement (the “Proxy Statement”) to be sent to the Company’s
stockholders in connection with the Company’s 2023 annual meeting of stockholders (the “Annual
Meeting”). We are currently reviewing the Proposal to determine if it is eligible for inclusion in the Proxy
Statement; however, in accordance with Rule 14a-8(f) of the Securities Exchange Act of 1934, as
amended (“Rule 14a-8”), the purpose of this letter is to notify you that the Proposal is procedurally
deficient with respect to the requirements of Rule 14a-8(b) described below.

In order to be eligible to submit a stockholder proposal pursuant to Rule 14a-8 for inclusion in a
company’s proxy statement for its annual meeting of stockholders, Rule 14a-8(b)(1)(i) requires a
proponent to have continuously held, as of the date the proponent submits the proposal, at least (i) $2,000
in market value of the company’s securities entitled to vote on the proposal for at least three years,
(i) $15,000 in market value of the company’s securities entitled to vote on the proposal for at least two
years, or (iii) $25,000 in market value of the company’s securities entitled to vote on the proposal for at
least one year. Moreover, in order to be eligible to submit a stockholder proposal pursuant to Rule 14a-8
for inclusion in a company’s proxy statement for its annual meeting of stockholders, the proponent must,
pursuant to Rule 14a-8(b)(1)(ii), provide a written statement that the proponent intends to continue to hold
the required minimum amount of securities listed above through the date of such annual meeting for
which the stockholder proposal is submitted, and must so hold such securities through such date, and,
pursuant to Rule 14a-8(b)(2), the proponent must be the registered holder of the requisite securities or if
the proponent is not the registered holder of the requisite securities, the proponent must offer appropriate
proof of eligibility in accordance with Rule 14a-8(b)(2)(ii) to submit the proposal.

Additionally, Rule 14a-8(b)(1)(iii) requires the proponent to (i) provide the company with a
written statement that the proponent is able to meet with the company in person or via teleconference no
less than 10 calendar days, nor more than 30 calendar days, after submission of the proposal, (ii) include
in such written statement the proponent’s contact information as well as business days and specific times


mailto:shelley@reprohealthinvestors.org
mailto:daniel@caseygrants.org
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that the proponent is available to discuss the proposal with the company, and (iii) identify in such written
statement times that are within the regular business hours of the company’s principal executive offices (as
disclosed in the company’s proxy statement for the prior year’s annual meeting or, if the company’s
regular business hours are not so disclosed, between 9 a.m. and 5:30 p.m. in the time zone of the
company’s principal executive offices).

The Company has not been able to verify, based on its stock register, that the Proponent is a
registered holder of the Company’s common stock. Therefore, the Proponent has not demonstrated
eligibility to submit a proposal through submitting evidence of ownership of the Company’s common
stock as required by Rule 14a-8(b)(2). Because the Proponent does not appear in the Company’s stock
register as the registered holder of the requisite amount of the Company’s common stock, under Rule 14a-
8(b)(2)(ii), the Proponent must submit sufficient proof of ownership by either:

)] submitting to the Company a written statement from the “record” holder of the
Proponent’s stock in the Company (usually a broker or bank) verifying that, at the time
the Proponent submitted the Proposal, it continuously held at least $25,000, $15,000, or
$2,000 in market value of the Company’s common stock for at least one year, two years
or three years, respectively (please note that an account statement from the Proponent’s
broker or bank will not satisfy this requirement); or

(i1) if the Proponent is required to file, and has filed, a Schedule 13D, Schedule 13G, Form 3,
Form 4, and/or Form 5, or amendments to those documents or updated forms,
demonstrating that it meets at least one of the requisite ownership amounts and holding
periods under Rule 14a-8(b)(1)(i), submitting to the Company: (a) a copy of the schedule
and/or form, and any subsequent amendments reporting a change in its ownership level,
(b) a written statement that it continuously held the required number of shares for the
applicable period as of the date of the statement and (c) a written statement that it intends
to continuously hold the required number of shares through the Annual Meeting.

If the Proponent intends to demonstrate ownership by submitting a written statement from the
record holder of the Proponent’s shares as set forth in (i) above, please note that most large U.S. brokers
and banks deposit their customers’ securities with, and hold those securities through, the Depository Trust
Company (“DTC”), a registered clearing agency that acts as a securities depository (DTC is also known
through the account name of Cede & Co.). Under SEC Staff Legal Bulletin No. 14F (“SLB 14F”), only
DTC participants should be viewed as ‘record’ holders of securities that are deposited at DTC. Under
SEC Staff Legal Bulletin No. 14G (“SLB 14G”), a written statement establishing proof of ownership may
also come from an affiliate of a DTC participant. SLB 14G also clarified that the Proponent who holds
securities through a securities intermediary that is not a broker or bank can satisfy Rule 14a-8’s
documentation requirement by submitting a proof of ownership letter from that securities intermediary.

Alternatively, if the Proponent’s shares are held by a bank, broker or other securities intermediary
that is not a DTC participant or an affiliate of a DTC participant, proof of ownership must be provided by
both (1) the bank, broker or other securities intermediary and (2) the DTC participant (or an affiliate
thereof) that can verify the holdings of the bank, broker or other securities intermediary. The Proponent
can confirm whether a particular bank, broker or other securities intermediary is a DTC participant by
checking DTC’s participant list, which is available on the Internet at https://www.dtcc.com/-
/media/Files/Downloads/client-center/DTC/DTC-Participant-in-Alphabetical-Listing-1.pdf.The
Proponent should be able to determine who the DTC participant is by asking its bank, broker or other
securities intermediary.

In SEC Staff Legal Bulletin No. 14L (“SLB 14L”), the Staff provided the following as a
suggested format for a broker or bank statement providing the required proof of ownership as of the
Submission Date for purposes of Rule 14a-8(b):


https://www.dtcc.com/-/media/Files/Downloads/client-center/DTC/DTC-Participant-in-Alphabetical-Listing-1.pdf.The
https://www.dtcc.com/-/media/Files/Downloads/client-center/DTC/DTC-Participant-in-Alphabetical-Listing-1.pdf.The
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“As of [date the proposal is submitted], [name of shareholder] held, and has held continuously for
at least [one year| [two years] [three years], [number of securities] shares of [company name]
[class of securities].”

Enclosed for your reference please find (i) a copy of Rule 14a-8 and (ii) guidance from the staff
of the Securities and Exchange Commission (“SEC”) regarding, among other things, brokers and banks
that constitute “record” holders under Rule 14a-8(b)(2)(ii)(A) for purposes of verifying whether a
beneficial owner is eligible to submit a proposal under Rule 14a-8, and common errors shareholders can
avoid when submitting proof of ownership and revised proposals to companies. Please note, however, that
the enclosed guidance is not authoritative and has in some cases been superseded by recent amendments
to Rule 14a-8, which amendments are summarized in the enclosed compliance guide prepared by the staff
of the SEC.

Rule 14a-8(f) provides that your response, including the required proof of eligibility and the
revisions described above, must be postmarked or transmitted electronically no later than fourteen (14)
calendar days from the date you receive this notice of defects. If you do not adequately cure the defect
within the stipulated timeframe, Rule 14a-8(f) allows the Company to exclude the Proponent’s Proposal
from the Proxy Statement. Please address any response to me at HCA Healthcare, Inc., One Park Plaza,
Nashville, TN 37203, Attention: Corporate Secretary. Alternatively, you may e-mail your response to me
at John.Franck@HCAHealthcare.com. Finally, please note that in addition to the eligibility deficiencies
cited above, the Company reserves the right in the future to raise any further bases upon which the
Proposal may be properly excluded under Rule 14a-8 of the Exchange Act.

Sincerely,

v in 2e e

_

John M. Franck II
Vice President, Legal and
Corporate Secretary

Enclosures:

Rule 14a-8 of the Securities Exchange Act of 1934
Division of Corporation Finance Staff Bulletin No. 14F
Division of Corporation Finance Staff Bulletin No. 14G
Division of Corporation Finance Staff Bulletin No. 14L

Procedural Requirements and Resubmission Thresholds under Exchange Act Rule 14a-8:
A Small Entity Compliance Guide
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From: Shelley Alpern

Sent: Wednesday, November 30, 2022 11:05 AM

To: Franck John <John.Franck@HCAHealthcare.com>

Cc: daniel

Subject: {EXTERNAL} Re: HCA - Rule 14a-8 Stockholder Proposal

CAUTION! This email originated from outside of our organization. DO NOT CLICK links or open attachments
unless you recognize the sender and know the content is safe.

Mr. Franck,

Please find attached proof of long-term, continuous ownership of the
Foundation's position in HCA. We hope to speak with you and your
colleagues soon about the proposal.

Sincerely,

Shelley Alpern

Rhia Ventures | Director of Corporate
Engagement

www.rhiaventures.org

To schedule an appointment with me, visit my Calendly page.

On Tue, Nov 22, 2022 at 3:21 PM Franck John <John.Franck@hcahealthcare.com> wrote:

Dear Ms. Alpern and Dr. Rojas, enclosed please find HCA’s response to
your stockholder proposal received from Rhia Ventures on November 11,


https://urldefense.com/v3/__http:/www.rhiaventures.org/__;!!LgPfcEISpGU!v1_TI2l7P2dTsTW7osEEEL9LUqox_lRQk8925LEFVQqXGDNCYitY9OL_cLm13SoEV8w$
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BNY MELLON
ASSET SERVICING

Mellon Bank, N.A

Nov 17th 2022

To whom it may concern,

BNY Mellon, a DTC participant, acts as the custodian for Account 409575 - MARGUERITE
CASEY FOUNDATION. As of the date of this letter, the account currently holds 1,383.00 shares
on security, HCA HEALTHCARE INC - Cusip —40412C101, we confirm that the account has had

beneficial ownership of at least $25,000.00 in market value of the voting-class securities listed
above and had such beneficial ownership continuously for at least 13 months.

If you have any questions, please contact your advisor at Aperio Group, LLC. at 415.339.4177

Sincierly,
Imran Bojgar

Specialist
BNY Mellon

500 Grant Street, Pittsburgh, PA 15258

The information and attachments contained in this communication should be treated as
Confidential and/or Restricted.






Healtheare:




2022.

Sincerely,

John M. Franck Il
Vice President and Corporate Secretary

HCA<:
Healtheare
HCAhealthcare.com | Connect With Us

NOTE: The information transmitted is intended only for the person or entity to which it is addressed and may contain
confidential and/or privileged material. Any review, retransmission, dissemination or other use of, or taking of any action in
reliance upon, this information by persons or entities other than the intended recipient is prohibited. If you received this in
error, please contact the sender and delete the material from any computer.


http://www.hcahealthcare.com/
https://hcahealthcare.com/about/connect-with-us.dot
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BNY MELLON
ASSET SERVICING

Mellon Bank, N.A

Nov 17th 2022

To whom it may concern,

BNY Mellon, a DTC patrticipant, acts as the custodian for Account - MARGUERITE CASEY
FOUNDATION. As of the date of this letter, the account currently holds 1,383.00 shares on
security, HCA HEALTHCARE INC - Cusip —40412C101, we confirm that the account has had

beneficial ownership of at least $25,000.00 in market value of the voting-class securities listed
above and had such beneficial ownership continuously for at least 13 months.

If you have any questions, please contact your advisor at Aperio Group, LLC. at 415.339.4177

Sincierly,
Imran Bojgar

Specialist
BNY Mellon

500 Grant Street, Pittsburgh, PA 15258

The information and attachments contained in this communication should be treated as
Confidential and/or Restricted.
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DEPARTMENT: Legal POLICY DESCRIPTION: EMTALA — Definitions

and General Requirements

PAGE: 1 of 18 REPLACES POLICY DATED: 1/1/99, 1/1/01,
1/30/04, 8/1/04, 2/1/05, 11/15/06, 7/15/08,
1/15/10, 5/1/10, 5/31/12, 9/1/12, 3/1/13, 3/2/13,
2/1/16

EFFECTIVE DATE: September 1, 2019 REFERENCE NUMBER: LL.EM.001

APPROVED BY: Ethics and Compliance Policy Committee

SCOPE: All Company facilities including, but not limited to, the following hospital departments and
hospital-based entities:

Administration
Admitting/Registration

All Clinical Departments
Ambulatory Care Facilities

Ancillary Services

Employed Physicians

Dedicated Emergency Departments

Quality Management

Emergency Department Physicians (ED Physicians)

Hospital-Based Entities

Hospital Departments on and off campus
Hospital-Owned Emergency Vehicles
Hospital-Owned Medical Office Buildings
Nursing

Patient Account Services/Parallon

Risk Management

Urgent Care Centers/Clinics
Off-Campus Provider-Based Emergency

Finance Departments
Transfer Centers Security Departments
On-Call Physicians Hospitalists

Contracted Emergency Physician Groups

This policy reflects guidance under the Emergency Medical Treatment and Labor Act (“EMTALA”)
42 U.S.C. § 1395dd and associated State laws only. It does not reflect any requirements of The
Joint Commission or other regulatory entities. Each facility should ensure it has policies and
procedures to address such additional requirements.

PURPOSE: To require, in conjunction with state-specific policies, that an acute care or specialty
hospital with an emergency department provide an appropriate medical screening examination and
any necessary stabilizing treatment to any individual, including every infant who is born alive, at any
stage of development, who comes to the Emergency Department and requests such examination,
as required by EMTALA and all Federal regulations and interpretive guidelines promulgated
thereunder.

POLICY: The hospital with an emergency department must provide to any individual, including
every infant who is born alive, at any stage of development, who “comes to the emergency
department” an appropriate Medical Screening Examination (“MSE”) within the capability of the
hospital’'s emergency department, including ancillary services routinely available to the emergency
department, to determine whether or not an emergency medical condition (“EMC”) exists, regardless
of the individual’s ability to pay. The EMTALA obligations are triggered when there has been a
request for medical care by an individual within a dedicated emergency department (“DED”), when
an individual requests emergency medical care on hospital property, other than in a DED, or when a
prudent layperson would recognize that an individual on hospital property requires emergency
treatment or examination, though no request for treatment is made. If an EMC is determined to exist,
the hospital must provide either: (i) further medical examination and any necessary stabilizing
treatment within the capabilities of the staff and facilities available at the hospital; or (ii) an

7/2019
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DEPARTMENT: Legal POLICY DESCRIPTION: EMTALA — Definitions
and General Requirements

PAGE: 2 of 18 REPLACES POLICY DATED: 1/1/99, 1/1/01,
1/30/04, 8/1/04, 2/1/05, 11/15/06, 7/15/08,
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EFFECTIVE DATE: September 1, 2019 REFERENCE NUMBER: LL.EM.001

APPROVED BY: Ethics and Compliance Policy Committee

appropriate transfer to another medical facility. The Chief Executive Officer of the Hospital, the
executive officer responsible for the emergency department, and the Emergency Department
Director are responsible for implementing the EMTALA policies outlined herein.

In addition to implementing the Company’s EMTALA policy, each facility must develop and
implement state-compliant, facility-specific policies regarding the screening and treatment of patients
with emergency conditions. These governing policies must support compliance with applicable
federal and state regulations. The EMTALA Model Facility Policies are available on the Company’s
Intranet.

Exception for Registered Outpatients and Inpatients. EMTALA obligations do not apply to
individuals who have been registered and are receiving outpatient services who then have an EMC
while receiving the outpatient services. EMTALA also is not generally applicable to inpatients.*
Existing Medicare Hospital Conditions of Participation (“CoP”) and relevant state laws protect
individuals who are already patients of a hospital and who experience EMCs. However, if an
individual comes to the emergency department and is retained for observation status, EMTALA does

apply.

*Case law provides that EMTALA does apply to inpatients who have not been stabilized in
Kentucky, Tennessee, Ohio and Michigan. Moses v. Providence Hospital and Medical
Centers, Inc. and Paul Lessem, 6" Circuit Court of Appeals, April 6, 2009.

DEFINITIONS

Appropriate transfer occurs when: (i) the transferring hospital provides medical treatment within its
capacity that minimizes the risks to the individual’s health and, in the case of a woman in labor, the
health and safety of the unborn child; (ii) the receiving facility has the available space and qualified
personnel for the treatment of the individual and has agreed to accept transfer of the individual and
to provide appropriate medical treatment; (iii) the transferring hospital sends to the receiving hospital
all medical records (or copies thereof) related to the EMC for which the individual has presented,
available at the time of transfer, including records related to the individual’s EMC, observations of
signs or symptoms, preliminary diagnosis, treatment provided, results of diagnostic studies or
telephone reports of the studies, and the informed written consent for transfer or certification if
applicable, name and address of any on-call physician who has refused or failed to appear within a
reasonable time to provide necessary stabilizing treatment when requested by the ED physician to
do so, and that any other records that are not readily available at the time of transfer are sent as
soon as practicable after the transfer; and (iv) the transfer is effected through qualified personnel,
transportation and equipment, as required, including the use of necessary and medically appropriate
life support measures during the transfer.

7/2019
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APPROVED BY: Ethics and Compliance Policy Committee

Born Alive Infant Protection Act of 2002 refers to Section 8 of the United States Code, Title 1,
Chapter 1 which defines “person,” “human being,” “child,” or “individual” to include an infant of the
species homo sapien who is born alive at any stage of development. “Born alive” refers to an infant
that has been completely expulsed or extracted from the mother and who, after such expulsion or
extraction, breathes or has a beating heart, pulsation of the umbilical cord, or definite movement of
voluntary muscles, regardless of whether the umbilical cord has been cut, and regardless of whether
the expulsion or extraction occurs as a result of natural or induced labor, cesarean section, or
induced abortion. Infants who are born alive as such have all the rights extended by the U.S. Code,
including the rights provided under EMTALA.

Capabilities of a medical facility or main hospital provider means the physical space, equipment,
supplies and services (e.g., trauma care, surgery, intensive care, pediatrics, obstetrics, burn unit,
neonatal unit or psychiatry), including ancillary services available at the hospital. The capabilities of
the hospital’s staff mean the level of care that the hospital’s personnel can provide within the training
and scope of their professional licenses, including coverage available through the hospital’s on-call
roster. The hospital is responsible for treating the individual within the capabilities of the hospital as
a whole, not necessarily in terms of the particular department at which the individual presented. The
hospital is not required to locate additional personnel or require staff at off-campus departments to
be on call for possible emergencies.

Capacity means the ability of the hospital to accommodate the individual requesting examination or
treatment of the transferred individual. Capacity encompasses the number and availability of
qualified staff, beds, equipment and the hospital’s past practices of accommodating additional
patients in excess of its occupancy limits, including if the hospital has customarily accommodated
patients by, for example, moving patients to other units, calling in additional staff, or borrowing
equipment from other facilities.

Central Log is a log that a hospital is required to maintain on each individual who “comes to the
emergency department” seeking assistance that documents whether he or she refused treatment,
was refused treatment, or whether he or she was transferred, admitted and treated, stabilized and
transferred or discharged. The purpose of the Central Log is to track the care provided to each
individual where EMTALA is triggered. The Central Log includes, directly or by reference, logs from
other areas of the hospital that may be considered DEDs, such as labor and delivery where an
individual might present for emergency services or receive an MSE instead of the “traditional”
emergency department; as well as individuals who seek care for an EMC in other areas located on
the hospital property other than a DED.

Community Call Plan is a plan that allows a hospital to augment its on-call list by adding to it
physicians from another hospital. Such a plan may be developed by two or more facilities and must
meet the requirements as set forth in the EMTALA Interpretive Guidelines.
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Dedicated Emergency Department (“DED”) means any department or facility of the hospital,

2.

regardless of whether it is located on or off the main hospital campus, that meets at least one of the
following requirements:

1.

is licensed by the State in which it is located under applicable State law as an emergency
room or emergency department;
is held out to the public (by name, posted signs, advertising, or other means) as a place that
provides care for EMCs on an urgent basis without requiring a previously scheduled
appointment; or
during the calendar year immediately preceding the calendar year in which a determination is
being made, based on a representative sample of patient visits that occurred during that
calendar year, it provides at least one-third of all of its outpatient visits for the treatment of
EMCs on an urgent basis without requiring a previously scheduled appointment.
a. To meet the one-third criteria of being a DED, the hospital must include those individuals
in their case count who meet all three criteria:
(i all outpatients
(i) all walk-in individuals with unscheduled appointments
(iii) all individuals with EMCs who received stabilizing treatment
b. If one-third of the total cases being reviewed meet all three criteria above, the hospital
has an EMTALA obligation in that department and it becomes a DED for EMTALA
purposes.

Emergency Medical Treatment and Labor Act (“EMTALA”) refers to Sections 1866 and 1867 of

the Social Security Act, 42 U.S.C. § 1395dd, which obligate hospitals to provide medical screening,
treatment and transfer of individuals with EMCs or women in labor. It is also referred to as the “anti-
dumping” statute and COBRA.

Emergency Medical Condition (“EMC”) means:

1.

A medical condition manifesting itself by acute symptoms of sufficient severity (including

severe pain, psychiatric disturbances and/or symptoms of substance abuse) such that the

absence of immediate medical attention could reasonably be expected to result in:

a. Placing the health of the individual (or, with respect to a pregnant woman, the health of
the woman or her unborn child) in serious jeopardy;

b. Serious impairment to bodily functions; or

c. Serious dysfunction of any bodily organ or part; or

. With respect to a pregnant woman who is having contractions:

a. that there is inadequate time to effect a safe transfer to another hospital before delivery;
or

b. that transfer may pose a threat to the health or safety of the woman or the unborn child;
or
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3. With respect to an individual with psychiatric symptoms:
a. that acute psychiatric or acute substance abuse symptoms are manifested; or
b. that the individual is expressing suicidal or homicidal thoughts or gestures and is
determined to be a danger to self or others.

Encounter means a direct personal contact between a patient and a physician, or other person who
is authorized by State licensure law and, if applicable, by hospital or critical access hospital ("CAH")
staff bylaws, to order or provide hospital services for diagnosis or treatment of the individual.

Hospital means a facility that has a provider agreement to participate in the Medicare Program as a
hospital, including a critical access or rural primary care hospital.

Hospital-Based Entity or Provider-Based Entity means a provider of health care services, or a
rural health clinic ("RHC"), that is either created by, or acquired by, a hospital for the purpose of
providing health care services of a different type from those of the hospital under the name,
ownership, and administrative and financial control of the hospital. A hospital-based entity may, by
itself, be qualified to participate in Medicare as a provider and the Medicare CoP do apply to a
hospital-based entity as an independent entity. Hospital-based entities may be located on or off the
hospital campus. Examples of hospital-based entities may include inpatient psychiatric facility
(distinct part unit), skilled nursing facility ("SNF"), comprehensive outpatient rehabilitation facility
("CORF") and an RHC.

Hospital Campus (“Campus”) means the physical area immediately adjacent to the hospital’s
main buildings, other areas and structures that are not strictly contiguous to the main buildings but
are located within 250 yards of the main buildings, and any other areas determined on an individual
case basis by the Centers for Medicare & Medicaid Services ("CMS") Regional Office to be part of
the hospital’s campus.

Hospital Department or Department of Hospital means a facility or organization that is either
created by or acquired by a hospital for the purpose of providing health care services of the same
type as those provided by the hospital under the name, ownership, and financial and administrative
control of the hospital. A hospital department may not by itself be qualified to participate in Medicare
as a provider and Medicare CoP do not apply to a department as an independent entity. Hospital
departments may be located on or off the hospital campus.

Hospital with Emergency Department means a hospital with a DED as defined above.

Hospital Property means the entire main hospital campus, including parking lot, sidewalk, and
driveway, but excluding other areas or structures of the hospital's main building that are not part of
the hospital, such as physician offices, rural health centers, skilled nursing facilities, or other entities
that participate separately under Medicare, or restaurants, shops or other non-medical facilities.
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Individual includes every infant who is born alive, at any stage of development pursuant to the Born
Alive Infants Protection Act of 2002.

Inpatient means an individual who is formally admitted to the hospital by a physician’s order.

Labor means the process of childbirth beginning with the latent or early phase of labor and
continuing through the delivery of the placenta. A woman experiencing contractions is in true labor
unless a physician, certified nurse-midwife, or other qualified medical person ("QMP") acting within
his or her scope of practice as defined in hospital medical staff bylaws and State law, certifies that,
after a reasonable time of observation, the woman is in false labor.

Medical Screening Examination (“MSE”) is the process required to reach with reasonable clinical
confidence, the point at which it can be determined whether or not an EMC exists or with respect to
a woman who could be in labor, whether or not the woman is in labor. Screening is to be conducted
to the extent necessary, by physicians and/or other QMP to determine whether an EMC exists. With
respect to an individual with behavioral symptoms, an MSE consists of both a medical and
behavioral health screening.

Medically Indicated Transfer means the transfer of an individual to a facility with a higher level of
care or to a facility with a service that the transferring facility does not provide in order to provide
further care and treatment to an individual with an EMC.

Movement from Off-Campus Department means the movement of an individual from an off-
campus department to the main hospital campus; such movement is not considered a transfer.

National Emergency is an emergency or disaster declared by the President of the United States
pursuant to the National Emergencies Act or the Robert T. Stafford Disaster Relief and Emergency
Assistance Act and a public health emergency declared by the Secretary of the Department of
Health and Human Services pursuant to section 319 of the Public Health Service Act.

Off-Campus Provider-Based Emergency Department means an emergency department, licensed
as an emergency department by the state, operating under the Medicare Provider number of the
main hospital and located no more than 35 miles from the main hospital campus. While it may
sometimes incorrectly be referred to as a Free-Standing Emergency Department, operationally it is
considered a provider-based department of the hospital if it operates under the same provider
number as the main facility.

On-Call List refers to the list that the hospital is required to maintain that defines those physicians

who are on the hospital’'s medical staff or who have privileges at the hospital, or who are on staff or
have privileges at another hospital participating in a formal community call plan and are available to
provide treatment necessary after the initial examination to stabilize individuals with EMCs. The list
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should be maintained in accordance with the resources available to the hospital and should include
the name and direct telephone number or direct pager of each physician who is required to fulfill on-
call duties. A practice group’s name, answering service, and general office phone numbers are not
acceptable under EMTALA. The purpose of the on-call list is to ensure that the DED is prospectively
aware of which physicians, including specialists and sub-specialists, are available to provide
treatment necessary to stabilize individuals with EMCs. Only physicians that are available to
physically come to the ER may be included on the on-call list. A physician available via telemedicine
does not satisfy the on-call requirements under EMTALA. The services included in the on-call list will
be determined by the hospital administration and physicians in accordance with the resources
available to the hospital. Each hospital that utilizes a Transfer Center to facilitate transfers of
individuals with EMCs shall provide to the Transfer Center, on a daily basis, an accurate list of
physician specialists and sub-specialists available on-call.

Outpatient means a person who has not been admitted as an inpatient but who is registered on the
hospital or CAH records as an outpatient and receives services (rather than supplies alone) directly
from the hospital or CAH.

Physician means: (i) a doctor of medicine or osteopathy; (ii) a doctor of dental surgery or dental
medicine who is legally authorized to practice dentistry by the State and who is acting within the
scope of his/her license; (iii) a doctor of podiatric medicine to the extent that he/she is legally
authorized to perform by the State; or (iv) a doctor of optometry to the extent that he/she is legally
authorized to perform by the State with respect to services related to the condition of aphakia.

Physician Certification refers to written or electronically-penned certifications by the treating
physician ordering the transfer prior to the patient’s transfer that, based on the information available
at the time of transfer, the medical benefits reasonably expected from the provision of appropriate
medical treatment at another medical facility outweigh the increased risks to the individual and, in
the case of a woman in labor, to the unborn child from effecting the transfer. The certification shall
include a summary of the risks and benefits upon which the certification is based and the reason(s)
for the transfer. If a physician is not physically present at the time of transfer, a QMP can sign the
certification as long as the QMP consults with the physician and the physician agrees with the
certification, and subsequently, countersigns the certification. The date and time of such certification
should closely match the date and time of the transfer.

Prudent Layperson Observer is a legal standard descriptive of a careful, attentive and diligent
individual who is not a medical professional, who, theoretically, believes, based on the individual's
appearance or behavior, that the individual present in a DED needs an examination or treatment for
a medical condition or the individual present on hospital property, other than the DED, needs an
examination or treatment for an EMC.
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Qualified Medical Person or Personnel ("QMP") means an individual, in addition to a licensed
physician, who is licensed or certified and who has demonstrated current competence in the
performance of MSEs, for example:
o Registered Nurse in Perinatal Services, depending on State law
Psychiatric Social Worker, depending on State law
Registered Nurse in Psychiatric Services, depending on State law
Psychologist
Physician Assistant
Advanced Registered Nurse Practitioner
Certified Registered Nurse Midwife

The above-referenced categories are examples of professionals that may be approved by a
hospital’s governing board as qualified to administer one or more types of initial MSEs and
complete/sign a certification for transfer in consultation with a physician when a physician is not
physically present in the DED. Each hospital’s governing board must make such a determination on
behalf of the hospital through the hospital’s by-laws or rules and regulations.

Signage refers to the hospital requirement to post signs conspicuously in a DED or in a place or
places likely to be noticed by all individuals entering the DED as well as those individuals waiting for
examination and treatment in areas other than the DED located on hospital property, (e.g.,
outpatient departments, labor and delivery, waiting room, admitting area, entrance and treatment
areas), informing individuals of their rights under Federal law with respect to examination and
treatment for medical conditions, EMCs and women in labor. The sign must also state whether or
not the hospital participates in the State’s Medicaid program in a State plan approved under Title
XIX.

Stabilized with respect to an EMC means that no material deterioration of the condition is likely
within reasonable medical probability, to result from or occur during the transfer of the individual
from the facility or in the case of a woman in labor, that the woman delivered the child and the
placenta.

To Stabilize means, with respect to an EMC to either provide such medical treatment of the
condition as may be necessary to assure, within reasonable medical probability, that no material
deterioration of the condition is likely to result from or occur during the transfer of the individual from
a facility or, in the case of a woman in labor, that the woman has delivered the child and the
placenta. Exception applicable to inpatients: If a hospital has screened an individual and found that
the individual has an EMC and admits that individual as an inpatient in good faith in order to stabilize
the EMC, the hospital has satisfied its responsibilities with respect to that individual under EMTALA.*

7/2019



HCA<

Healthcare®

DEPARTMENT: Legal POLICY DESCRIPTION: EMTALA — Definitions
and General Requirements

PAGE: 9 of 18 REPLACES POLICY DATED: 1/1/99, 1/1/01,
1/30/04, 8/1/04, 2/1/05, 11/15/06, 7/15/08,
1/15/10, 5/1/10, 5/31/12, 9/1/12, 3/1/13, 3/2/13,
2/1/16

EFFECTIVE DATE: September 1, 2019 REFERENCE NUMBER: LL.EM.001

APPROVED BY: Ethics and Compliance Policy Committee

*Case law provides that EMTALA does apply to inpatients who have not been stabilized in
Kentucky, Tennessee, Ohio and Michigan. Moses v. Providence Hospital and Medical
Centers, Inc. and Paul Lessem, 6" Circuit Court of Appeals, April 6, 20009.

Transfer means the movement (including the discharge) of an individual outside a hospital's
facilities at the direction of any person employed by (or affiliated or associated, directly or indirectly,
with) the hospital, but does not include such a movement of an individual who has been declared
dead or who leaves the facility without the permission of any such person.

Transfer Center means an entity to facilitate the transfer of emergent patients in need of a higher
level of care from a transferring facility to a receiving facility via ground or air ambulance
transportation. Such Transfer Center provides staffing to facilitate making arrangements for the
transfer of such individuals, while the ED physicians or other physicians in the transferring facility
retain the decision-making responsibilities for determining to which receiving facility the individual is
transferred and by what means, including personnel, transport type and equipment. The Transfer
Center’s main role is to facilitate the transfer between the transferring and receiving hospitals and to
be a resource for data on the individual hospitals and their capability and capacity to receive
transfers at any point in time.

Triage is a sorting process to determine the order in which individuals will be provided an MSE by a
physician or QMP. Triage is not the equivalent of an MSE and does not determine the presence or
absence of an EMC.

PROCEDURE:
HOSPITAL POLICIES

Each hospital that participates in the Medicare program and provides emergency medical services
must develop policies and procedures to ensure compliance with EMTALA requirements relating to
the medical screening process. Such policies should contain the following provisions:

A. General Requirements

Any hospital with an emergency department will provide to any individual who “comes to the
emergency department” an appropriate MSE within the capability of the hospital’'s emergency
department, including ancillary services routinely available to the emergency department, to
determine whether or not an EMC exists, regardless of the individual’s ability to pay when a
request is made by or on behalf of the individual for medical care, or a prudent layperson would
observe that such care is needed, whether the individual is in the hospital's DED or elsewhere
on the hospital’'s campus. EMTALA requires the hospital to do the following:
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1.

2.

Provide an appropriate MSE to the individual within the capability of the hospital’s
emergency department to determine whether or not an EMC exists.

If the hospital determines that an individual does have an EMC, provide necessary stabilizing
treatment to the individual or provide for an appropriate transfer.

Not delay examination and/or treatment in order to inquire about the individual’s insurance or
payment status.

Accept appropriate transfers of individuals with EMCs if the hospital has the specialized
capabilities not available at the transferring hospital and has the capacity to treat the
individuals.

If a patient presents to the ED and decides to leave prior to triage, prior to examination or
against medical advice (“AMA”) following the MSE, the hospital should obtain or attempt to
obtain in writing a waiver of right to a medical examination, an informed refusal of
examination, or leaving AMA. An appropriate transfer should be offered to a patient who
refuses examination or treatment. The appropriate forms are located on HCA'’s Intranet.

Not take adverse action against a physician or QMP who refuses to inappropriately transfer
an individual with an EMC, or against an employee who reports a violation of EMTALA
requirements.

Maintain a list of physicians on call after the initial examination to provide further examination
and/or treatment necessary to stabilize an individual,

Maintain a central log tracking the care of all individuals who come to the emergency
department.

Post conspicuously in the emergency department, emergency department waiting area and
other places where individuals wait for examination and treatment a sign specifying their
rights to examination and treatment for an EMC and whether the hospital participates in the
State Medicaid program.

B. Other EMTALA obligations

The following points, together with subject-matter and state-specific policies, more specifically
define the EMTALA obligation:
1.

In order for EMTALA to be triggered, hospital personnel must be aware of the individual’s
presence and observe the appearance or behavior, or both, of that person. This also applies
to presentments at off-campus DEDs. The hospital must be on notice of the individual's
existence and condition for any EMTALA obligation to begin.

The hospital may not establish, maintain or enforce a policy that prohibits personnel from
leaving the hospital to examine and/or treat an individual in need of emergency services on
the hospital campus. Furthermore, a hospital may not meet its EMTALA obligations merely
by summoning emergency medical service ("EMS") personnel, but must use EMS in
conjunction with hospital personnel to treat and move an individual who is already on
hospital property.
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3.

1.

A hospital department located off the hospital campus, that is not a DED, will not be
subject to the EMTALA obligations. In off-campus hospital departments that are not DEDs,
the hospital is not required to locate additional personnel or require staff at the off-campus
department to be on call for possible emergencies. If an individual comes to a non-
emergency hospital department located off campus with an EMC, it would be appropriate for
the department to call the EMS if it is incapable of treating the patient, and to furnish
whatever assistance it can to the individual while awaiting the arrival of EMS personnel. The
governing body of a hospital must assure that the medical staff has approved written policies
and procedures in effect with respect to an off-campus non-emergency hospital
department(s) for appraisal of emergencies and referrals, when appropriate, as stated in 42
C.F.R. § 482.12(f)(3).

C. When the Individual Leaves Before the EMTALA Obligation is Met

Leaving DED Prior to Triage (“\LPT”). If an individual presents to the DED and requests
services for a medical condition, but the individual desires to leave prior to triage, the facility
must request that the individual complete the Sign-In Sheet.

a. Purpose of the Sign-In Sheet. For those individuals who present to the DED who
are not immediately placed in a bed, the Sign-In Sheet must be completed. The
Sign-In Sheet is used to document the date and time of the request for medical
screening, pre-registration information, and where applicable, a release of responsibility
statement by the individual.

b.  In addition, the Sign-In Sheet also documents the facility’s responsibility to provide an
MSE and indicates that the facility is ready, willing and able to do so.

c. Ifthe individual leaves the facility prior to triage but the individual is not seen when
he/she leaves, the form also documents the number and time of attempts to locate the
individual for screening.

d. The Sign-In Sheet is to be placed in the permanent medical record or scanned and
stored in the electronic Horizon Patient Folder or notebook if the facility does not have
Horizon Patient Folder.

e. Note: The Sign-In Sheet was developed for use in the traditional Emergency
Department, including any off-campus provider-based emergency department of the
hospital. Modifications to the Sign-In Sheet for use in a Pediatrics ED, Labor and
Delivery or a Behavioral Health Unit can be made but any modifications must be
approved by the Assistant Vice President responsible for Emergency Department
services in the Clinical Services Group and by Corporate Legal before the changes are
implemented.
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Logistics
a.  The Facility must recept, arrive, or pre-register the individual (this process will generate

ao

a medical record number.) If an individual presents for an MSE but his or her name is
unknown, register utilizing Policy SSD.PP.PTAC.217, Naming Convention for
Unidentified Patients.

Open a medical record; offer the individual further medical examination and treatment
as may be required to identify and stabilize an EMC.

Log the individual into the Central Log.

Discuss with the individual the risks and benefits involved in leaving prior to the medical
screening and document the same.

Take all reasonable steps to secure the individual’s written informed consent to refuse
or withdraw from such examination and treatment by having the individual sign the
Waiver of Right to Medical Screening Examination form, if possible. If the individual
refuses to sign the Refusal of Treatment Form, the hospital representative who asked
the individual to sign the form must document the refusal on the form and the date and
time such refusal occurred.

Document the individual’s waiver of his or her right to an MSE, or the attempts to locate
the individual if he or she left without notifying someone.

Describe, in the medical record, the examination and treatment that was refused or the
request for treatment that was withdrawn.

Sign the form, adding the date and time. Note: See Sample Sign-In Sheet and Waiver
of Right to Medical Screening Examination on Atlas.

2. Leaving DED after Triage but before an MSE. If an individual presents to the DED and

d.
e.

requests services for a medical condition, is triaged and then indicates a desire to leave prior
to the MSE (“LPMSE”), the facility should use its best efforts to:

a.
b.
C.

do a complete registration on the individual;

open a medical record;

offer the individual further medical examination and treatment as may be required to
identify and stabilize an EMC;

log the individual in the Central Log;

discuss with the individual the risks and benefits involved in leaving prior to the medical
screening and document same;

ask the patient to sign the Waiver of Right to Medical Screening Examination form;

if the individual refuses to sign the Waiver of Right to Medical Screening Examination
form, hospital personnel should document that the waiver was provided and the
individual refused to sign the form;

document the individual’s waiver of his or her right to MSE, or the attempts to locate the
individual if he or she left without notifying someone;

describe, in the medical record, the examination and treatment that was refused or the
request for treatment was withdrawn; and
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3.

1.

j. sign the form, adding date and time.

Leaving Hospital in Non-DED Prior to an MSE (“LPMSE”). If an individual presents to a
department other than a DED and requests care for an EMC or if a prudent layperson would
believe such individual required care for an EMC, the department would proceed to move the
individual to the DED for an MSE. If the individual refuses to have the MSE performed, the
department personnel must obtain or attempt to obtain Waiver of Right to Medical Screening
Examination or appropriate transfer, and such information must be captured on the Central
Log in a manner determined by the individual hospital. If the individual requests to be
transferred to a different hospital, such transfer should occur from the hospital’s primary DED
with appropriate documentation and transfer request implemented by the ED physician and
nursing staff. Each Facility should review LPT and LPMSE information as part of its
Performance Improvement process.

Leaving DED after the MSE. For those individuals indicating a desire to leave the DED
against medical advice (“AMA”) after receiving an MSE, the facility should use its best efforts
to:

a. complete the registration process and open a medical record;

b. offer the individual further medical examination and treatment as may be required to
identify and stabilize an EMC;

c. log the individual in the Central Log;

d. discuss with the individual the risks and benefits involved in leaving against medical
advice and document same;

e. take all reasonable steps to secure the individual’s written informed consent to refuse or
withdraw from such examination and treatment by having the individual sign the AMA
Form, if possible;

f. describe, in the medical record, the examination and treatment that was refused or the
request for treatment was withdrawn; and

g. sign, date and time the entry.

Performance Improvement. Each Facility should evaluate those situations where an
individual leaves prior to an MSE or leaves against medical advice after receiving an MSE as
part of its Performance Improvement process.

D. On-Call Obligations

Each hospital that has a Medicare provider participation agreement (including both the
transferring and receiving hospitals and specialty hospitals) is required to maintain a list of
physician specialists who are available for additional evaluation and stabilizing treatment of
individuals with EMCs.
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2. Hospitals must have procedures in place to respond to situations in which a particular
specialty is not available or the on-call physician cannot respond because of circumstances
beyond the physician’s control.

3. A hospital may participate in a community call plan as delineated in the model state policies
provided that such plan has been approved by Legal Operations.

4. A current list of physicians who are members of the medical staff and, if applicable,
physicians who participate in a community call plan must be available at all times to the
emergency department and the Transfer Center.

5. On-call physician specialists have a responsibility to provide specialty care services as
needed to any individual who comes to the emergency department either as an initial
presentation or upon transfer from another facility.

6. The on-call list maintained for the main hospital emergency department shall be the on-call
list for the hospital, including all campuses of the hospital and any off-campus provider-based
emergency departments.

7. Each hospital must have in place policies and procedures that define the responsibilities of

1.

the on-call physician to respond, examine and treat patients with an EMC. Such policies and
procedures must address those situations when a physician cannot respond due to
circumstances beyond his or her control or when a hospital chooses to allow simultaneous
call, community call, elective procedures or exemptions due to longevity.

E. Transfer Obligations of Each Hospital

A hospital may transfer an individual with an EMC that has not been stabilized if the transfer

is appropriate, and if:

a. the individual (or legally responsible person acting on the individual's behalf) requests the
transfer after being informed of the hospital’s obligations under EMTALA and of the risks
of such a transfer. Any such request must be in writing and must indicate the reasons for
the requests as well as the risks and benefits of such a transfer;

b. a physician certifies in writing that based on the information available at the time, the
medical benefits reasonably expected from the provision of appropriate medical
treatment at another medical facility outweigh the increased risks to the individual or, in
the case of a woman in labor, to the woman or unborn child, from being transferred. A
summary of the risks and benefits upon which the decision is based must be included; or
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c. if a physician is not physically present in the emergency department at the time of
transfer, a QMP has signed a certification after a physician, in consultation with the QMP,
agrees with the certification and subsequently countersigns the certification. A summary
of risks and benefits upon which it is based must be included.

A transfer to another medical facility will be appropriate in those cases in which the receiving
hospital can provide medical treatment within its capacity that can minimize the risks to the
individual’s health and, in the case of a woman in labor, the health of the unborn child; and
the receiving facility has available space and qualified personnel for the treatment of the
individual and has agreed to provide such care.

The transferring hospital must send the medical records related to the EMC along with any
history, preliminary diagnosis, results of diagnostic studies or telephone reports, and other
medical records pertinent to the patient’s presenting EMC and the written informed consent
or certification required for the transfer. Test results that become available after the individual
is transferred should be telephoned to the receiving hospital, and then mailed or sent via
electronic transmission consistent with HIPAA provisions on the transmission of electronic
data.

All transfers must be effected through qualified personnel and appropriate transportation
equipment including the use of necessary and medically appropriate life support measures
during the transfer. The ED physician has the responsibility for medical decision-making
regarding appropriate mode of transportation, equipment needed and qualified personnel for
the transport.

The receiving facility must accept appropriate transfers of individuals with EMCs if the
hospital has specialized capabilities not available at the transferring hospital and has the
capacity to treat those individuals.

The CEO must designate in writing an administrative designee by title responsible for
accepting transfers in conjunction with a receiving physician. The CEO administrative
designee, in conjunction with the receiving physician, e.g., ED physician, has authority to
accept the transfer if the hospital has the capability and capacity to treat the individual.

Hospitals may utilize a Transfer Center to facilitate the transfer of any individual from the
emergency department of the transferring facility to the receiving facility. The transferring ED
physician, after discussion with the individual in need of transfer or his or her legally
authorized representative, determines the appropriate receiving facility with the capability
and capacity for providing the care necessary to stabilize and treat the individual’'s EMC. The
Transfer Center may provide to the transferring facility a listing of those facilities with the
capability and capacity to treat the individual requiring specialized care. The Transfer Center
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10.

11.

12.

then facilitates the transfer from the transferring facility to the receiving facility selected by
the transferring physician and/or the individual being transferred. Transfer Centers do not: 1)
diagnose or determine treatment for medical conditions; 2) make independent decisions
regarding the feasibility of transfer; 3) make independent decisions as to where the individual
will be transferred; or 4) determine how a transfer shall be effected. The ED physician and
the individual to be transferred then make the decision on the receiving facility.

The transferring physician is responsible for determining the appropriate mode of
transportation, equipment and attendants for the transfer in such a manner as to be able to
effectively manage any reasonably foreseeable complication of the individual's condition that
could arise during the transfer. Only qualified personnel, transportation and equipment,
including those life support measures that may be required during transfer shall be employed
in the transfer of an individual with an unstabilized EMC. If the individual refuses the
appropriate form of transportation determined by the transferring physician and decides to be
transported by another method, the transferring physician is to document that the individual
was informed of the risks associated with this type of transport and the individual should sign
a form indicating the risks have been explained and the individual acknowledges and
accepts the risks. All additional requirements of an appropriate transfer are to be followed by
the transferring hospital.

The Transfer Center may make no independent decision to accept or refuse a transfer
request on behalf of a facility. Exception: A CEO may designate a Transfer Center that
provides bed management services as the administrative designee for purposes of accepting
a transfer on behalf of a facility in conjunction with the receiving physician.

Only the CEO, Administrator-on-Call (“AOC”), or a hospital leader who routinely takes
administrative call has the authority to verify that the facility does not have the capability and
capacity to accept a transfer. Any transfer request which may be declined must first be
reviewed with this individual before a final decision to refuse acceptance is made. This
requirement applies to all transfer requests, regardless of whether the transfer request is
facilitated by a Transfer Center representative or the facility’s CEO designee or ED
physician. For purposes of this requirement, a Nursing Supervisor, House Supervisor or
other similarly titled position is not considered to be an equivalent of the AOC.

No individual may convey refusal of a transfer request on a facility’s behalf until the AOC or
equivalent has verified that the hospital does not have the capacity and capability and made
a final determination on acceptance or refusal of the transfer request.

At the ED physician’s request, the Transfer Center must facilitate a discussion between the
ED physician and the on-call physician of the receiving facility. The on-call physician does
not have the authority to refuse an appropriate transfer on behalf of the facility.
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13. The Transfer Center may, at the request of the transferring facility, provide information on the
availability of EMS or transport options for transfer of an individual. However, the Transfer
Center may NOT select the EMS or transport service for the transferring facility. The transfer
acceptance cannot be predicated upon the transferring facility using a method of
transportation chosen by the receiving facility or a Transfer Center.

F. EMTALA and National Emergencies and Disasters

1. Waivers of Sanctions. Sanctions may be waived during an emergency or disaster declared
by the President of the United States or during a public health emergency declared by the
Secretary of the Department of Health and Human Services for those facilities to which
EMTALA applies that are located within the declared emergency or disaster area.

a. Such waivers are permitted for;
i. the inappropriate transfer arising out of the circumstances of the emergency of an
individual who has not been stabilized; or
ii. the direction or relocation of an individual to receive an MSE at an alternate location
pursuant to an appropriate and activated State emergency preparedness plan or
State pandemic preparedness plan.
b. Waiver of sanctions applies only to hospitals with DEDs that are located in an emergency
area during an emergency period.

2. Hospital Responsibility.

a. For a waiver to apply, the hospital will receive a reminder from the Regional Office that:
i. a hospital with a DED must activate its disaster protocols; and
ii. the State must have activated an emergency preparedness plan or pandemic

preparedness plan in the emergency area.

b. The waiver of sanctions will be for the 72-hour period starting with the hospital’s
activation of its disaster protocol.

c. For an infectious pandemic disease, the Regional Office notice will indicate that the
waiver may continue past the 72-hour period and remain in effect until termination of the
declared public health emergency.

d. Hospitals that activate their disaster protocol must notify the State Agency as soon as
possible.

G. EMTALA Policies and Procedures
All EMTALA policies and related guidance are available on Atlas in the Ethics & Compliance
section. The EMTALA Model Facility Policies describe in greater detail the hospitals’
obligations. Hospitals must review, adopt, and implement these policies for their facilities.

No facility may edit this policy in a manner that would remove existing language. However,
through the use of an addendum to the policy, facilities may add language in order to indicate
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additional facility procedures or requirements necessary to carry out the provisions of the
policy within the facility.

REFERENCES:

1. Social Security Act, § 1867, 42 U.S.C. § 1395dd, Examination and Treatment for Emergency
Medical Conditions and Women In Labor

CMS Site Review Guidelines, State Operations Manual

42 C.F.R. § 489.24 Special Responsibilities of Medicare Hospitals in Emergency Cases

42 C.F.R. § 489.20(1)(m)(q) and (r) Basic Commitments

42 C.F.R. § 413.65 Requirements for a determination that a facility or organization has provider-
based status

EMTALA Model Facility Policies

IS

o
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EXHIBIT C

Disclosure Regarding Pregnancy Termination

HCA Healthcare hospitals and facilities work with licensed physicians who use their
extensive training and experience to exercise their independent medical judgment to
assess patients’ needs and determine the course of treatment consistent with applicable
federal and state laws and regulations. In medical emergency circumstances, a licensed
and appropriately credentialed physician at an HCA Healthcare hospital may perform an
emergency abortion that such physician (exercising his or her independent medical
judgment) determines and documents as meeting an applicable federal requirement or
state law exception. As always, our focus is to provide quality care for our patients.
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January 30, 2023
VIA EMALIL: shareholderproposals@sec.gov

U.S. Securities and Exchange Commission
Division of Corporate Finance

Office of Chief Counsel

100 F Street, NE Washington, DC 20549

Re: HCA Healthcare, Inc. — Notice of Withdrawal of Shareholder Proposal Submitted by
United Church Funds and Rhia Ventures as Representative of the Marguerite Casey Foundation

Dear Sir or Madame:

In a letter dated December 20, 2022, HCA Healthcare, Inc. (the “Company”), requested that the staff of the
Division of Corporate Finance of the Securities and Exchange Commission concur that we could exclude
from the Company’s proxy materials for its 2023 Annual Meeting of Shareholders a shareholder proposal
submitted to the Company by United Church Funds in a letter dated November 9, 2022 and by Rhia
Ventures on behalf of the Marguerite Casey Foundation (the Marguerite Casey Foundation, together with
United Church Funds, the “Proponents”) in a letter dated November 11, 2022 (the “Shareholder Proposal”).

Enclosed as Exhibit A is confirmation, dated January 23, 2023, that the Proponents have withdrawn the
Shareholder Proposal. In reliance on this communication, we hereby withdraw the December 20, 2022 no-
action request. Accordingly, the Company will not include the Shareholder Proposal in its proxy statement
and form of proxy for its 2023 Annual Meeting of Shareholders.

We would be happy to provide you with any additional information and answer any questions that you may
have regarding this subject. Please address any response to HCA Healthcare, Inc., One Park Plaza,
Nashville, TN 37203, Attention: Corporate Secretary. Alternatively, you may e-mail your response to me
at Natalie.Cline@HCAHealthcare.com. If we can be of any further assistance in this matter, please do not
hesitate to call me at 615-344-9551.

Sincerely,

Natalie H. Cline
Assistant Secretary



Exhibit A

(See attached Notice of Withdrawal)
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January 23, 2023

VIA EMAIL: matthew.illian@ucfunds.org and shelley@reprohealthinvestors.org

United Church Funds

475 Riverside Drive, Suite 1020
New York, NY 10115
Attention: Matthew Illian

Rhia Ventures, as Representative of the Marguerite Casey Foundation
47 Kearny Street

San Francisco, CA 94108

Attention: Shelley Alpern

Re: Withdrawal of Shareholder Proposal Regarding Hospital Policies Concerning Pregnant Patients’
Right to Access Abortion in Emergencies

Mr. lllian and Ms. Alpern,
HCA Healthcare, Inc. (“HCA”") appreciates the dialogue with United Church Funds (“UCF”) and Rhia Ventures
on behalf of the Marguerite Casey Foundation (“Rhia”) regarding the shareholder proposal relating to hospital

policies concerning pregnant patients’ right to access abortion in emergencies (the “Proposal”™).

To confirm that UCF and Rhia agree to voluntarily withdraw the Proposal, we would appreciate your signing below
and returning a signed copy of this letter by email to natalie.cline@hcahealthcare.com.

We appreciate your investment in HCA and look forward to your prompt response. Please do not hesitate to contact
John Franck or me should you have any questions or need any additional information regarding this matter.

Sincerely,

Natalie H. Cline
Assistant Secretary

Agreement to Withdraw Proposal

UCF and Rhia hereby withdraw the Proposal and agree that the Proposal need not appear in HCA’s definitive proxy
statement for its 2023 annual meeting.

United Church Funds: Rhia Ventures:

Name: Matthew J. Ilfian Name? Shelley Alperri

Title: Director of Responsible Investing Title: Director of Corporate Engagement
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