
 
        March 31, 2023 
  
Gregory F. Parisi  
Troutman Pepper Hamilton Sanders LLP 
 
Re: Dollar General Corporation (the “Company”) 

Incoming letter dated January 20, 2023 
 

Dear Gregory F. Parisi:  
 

This letter is in response to your correspondence concerning the shareholder 
proposal (the “Proposal”) submitted to the Company by Domini US Impact Equity Fund 
and co-filers for inclusion in the Company’s proxy materials for its upcoming annual 
meeting of security holders. 
 
 The Proposal requests that the board of directors commission an independent 
third-party audit on the impact of the Company’s policies and practices on the safety and 
well-being of workers. 
 

We are unable to concur in your view that the Company may exclude the Proposal 
under Rule 14a-8(i)(7). In our view, the Proposal transcends ordinary business matters 
because it raises human capital management issues with a broad societal impact. 
 

Copies of all of the correspondence on which this response is based will be made 
available on our website at https://www.sec.gov/corpfin/2022-2023-shareholder-
proposals-no-action. 
 
        Sincerely, 
 
        Rule 14a-8 Review Team 
 
 
cc:  Mary Beth Gallagher 

Domini Impact Investments LLC 
 

https://www.sec.gov/corpfin/2022-2023-shareholder-proposals-no-action
https://www.sec.gov/corpfin/2022-2023-shareholder-proposals-no-action


 

 

Troutman Pepper Hamilton Sanders LLP 
401 9th Street, N.W. 
Suite 1000 
Washington, D.C. 20004 

troutman.com 
 

Gregory F. Parisi 

gregory.parisi@troutman.com 
202.274.1933 
 

January 20, 2023 

Via E-Mail (shareholderproposals@sec.gov) 

U.S. Securities and Exchange Commission  

Division of Corporation Finance 

Office of Chief Counsel 

100 F Street, N.E. 

Washington, DC 20549 

 

Re:  Dollar General Corporation  

Shareholder Proposal of Domini US Impact Equity Fund and Various Co-Filers 

Securities Exchange Act of 1934—Rule 14a-8 

 

Ladies and Gentlemen:  

This letter is to inform you that our client, Dollar General Corporation (the “Company”), 

intends to exclude from its proxy statement and form of proxy for its 2023 Annual Meeting of 

Shareholders (collectively, the “2023 Proxy Materials”) the enclosed shareholder proposal (the 

“Proposal”) and statement in support thereof (the “Supporting Statement”) submitted by Domini US 

Impact Equity Fund and 5 co-filers (together, the “Proponents”) in accordance with Rule 14a-8(j) of 

the Securities Exchange Act of 1934, as amended (the “Exchange Act”). 

We respectfully request that the staff of the Division of Corporation Finance (the “Staff”) of 

the U.S. Securities and Exchange Commission (the “Commission”) confirm that it will not recommend 

any enforcement action to the Commission if the Company excludes the Proposal from its 2023 Proxy 

Materials in reliance upon Rule 14a-8(i)(7) of the Exchange Act as relating to the Company’s ordinary 

business operations because the Proposal implicates or relates to the Company’s litigation strategy and 

the conduct of ongoing litigation to which the Company is a party. 

Pursuant to Rule 14a-8(j) of the Exchange Act and Staff Legal Bulletin No. 14D (November 

7, 2008) (“SLB 14D”), the Company has:  

• electronically submitted this letter, the Proposal, the Supporting Statement and related 

correspondence to the Commission no later than eighty calendar days before the Company 

intends to file its definitive 2023 Proxy Materials with the Commission; and 

• concurrently sent a copy of such documents to the Proponents.  
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Rule 14a-8(k) and SLB14D provide that shareholder proponents are required to send 

companies a copy of any correspondence that the proponents elect to submit to the Commission or the 

Staff. Accordingly, we are taking this opportunity to inform the Proponents that if the Proponents elect 

to submit additional correspondence to the Commission or the Staff with respect to this Proposal, a 

copy of that correspondence should be furnished concurrently to the undersigned on behalf of the 

Company pursuant to Rule 14a-8(k) and SLB 14D. 

THE PROPOSAL 

The Proposal states, in relevant part: 

RESOLVED: Shareholders of Dollar General request that the Board of 

Directors commission an independent third-party audit on the impact of 

the company’s policies and practices on the safety and well-being of 

workers.  A report on the audit, prepared at reasonable cost and omitting 

proprietary information, should be made available on the company’s 

website.  

The Supporting Statement states that the Proponents recommend that the audit include: 

• “Evaluation of management and business practices that contribute to an unsafe or violent 

environment, including staffing capacity; 

• Meaningful consultation with workers and customers to inform appropriate solutions; and 

• Recommendations for actions and regular reporting with progress on identified actions.” 

A copy of the Proposal and its Supporting Statement, as well as relevant correspondence with 

the Proponents, is attached to this letter as Exhibit A. 

BASIS FOR EXCLUSION 

For the reasons discussed below, we respectfully request that the Staff concur with our view that 

the Proposal may be excluded from the 2023 Proxy Materials pursuant to Rule 14a-8(i)(7) as relating to 

the Company’s ordinary business operations because the Proposal involves the same subject matter as 

ongoing litigation and related regulatory matters to which the Company is a party and implicates and 

relates to the Company’s legal strategy and the conduct of such ongoing litigation and regulatory matters. 
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The Company is presently involved in various litigation and other regulatory matters relating to 

the subject matter of the Proposal, some of which the Proponents explicitly reference in the Proposal as 

relevant to the requested report1 (collectively, the “Pending Litigation”):  

• the Company is defending through the administrative litigation process various contested 

citations pending with the Occupational Safety and Health Administration (“OSHA”) and 

certain state agencies with respect to alleged violations of applicable federal and state 

workplace safety statutes;2  

 

• the Company is defending against a petition filed by the Secretary of Labor for summary 

enforcement of a final order of the Occupational Safety and Health Review Commission, 

contending that such order, if entered, will ensure the Company satisfies its obligation 

under the settlement agreement to comply with the Occupational Safety and Health Act 

and the safety and health regulations issued thereunder3; and  

 

• the Company is defending against two class action lawsuits that, among other things, 

challenge the health and safety practices of the Company by contending that the Company 

knew or should have known about a rodent infestation that allegedly posed a risk of 

contamination and illness.   

As discussed more fully below, because the Proposal seeks an audit and publication of a report 

on the issues that are at the very crux of the Pending Litigation—the impact of the Company’s policies 

and procedures on the safety and well-being of its employees—issuing the report would require the 

Company to take action that could interfere with and harm its legal defense and strategy in the Pending 

Litigation. As demonstrated in the precedent discussed below, Rule 14a-8(i)(7) permits the exclusion of 

shareholder proposals, such as the Proposal, that relate to or implicate the Company’s legal strategy and 

thus interfere with the Company’s ordinary business operations. 

ANALYSIS 

The proposal may be excluded under Rule 14a-8(i)(7) because it relates to the Company’s 

“ordinary business” operations. See, e.g., Staff Legal Bulletin No. 14L, Part B.2 (November 3, 2021) 

(“SLB 14L”) (noting that the ordinary business exclusion recognizes “the board’s authority over most 

day-to-day business matters”). According to the Commission’s release accompanying the 1998 

amendments to Rule 14a-8, the term “ordinary business” refers to matters that are not necessarily 

 
1 Specifically, the Proposal references 2022 OSHA citations “for blocked safety exits and unsafe storage areas, 

inaccessible fire extinguishers, storage of boxes in front of electrical panels, exposure of workers to electrocution 

risks, and failure to provide exit signs and required stair handrails.” 
2 The Company currently has 22 contested citations pending through state and federal administrative litigation 

processes.  See, e.g., Occupational Safety and Health Review Commission Docket Nos:  22-1355, 22-1338, 22-1484, 

22-1335, 22-1336, 22-1323, 22-0862, 22-1223, 22-1022, 22-1427, 22-1228, 22-1339, 22-1325, 22-1016, 22-1023, 23-

0012, 22-1225, 22-1337, 22-1537, 22-1480; Kentucky Occupational Safety and Health Review Commission Docket 

Nos: 5911-22, 5912-22. 
3 United States Court of Appeals for the Seventh Circuit Docket No. 22-2499.  
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“ordinary” in the common meaning of the word, but instead the term “is rooted in the corporate law 

concept [of] providing management with flexibility in directing certain core matters involving the 

company’s business and operations.” Exchange Act Release No. 40018 (May 21, 1998) (the “1998 

Release”). In the 1998 Release, the Commission stated that the underlying policy of the ordinary 

business exclusion is “to confine the resolution of ordinary business problems to management and the 

board of directors, since it is impracticable for shareholders to decide how to solve such problems at an 

annual shareholders meeting”. The Commission applies two central considerations for determining 

whether the ordinary business exclusion applies: (1) whether the subject matter of the proposal relates 

to a task “so fundamental to management’s ability to run a company on a day-to-day basis that they 

could not, as a practical matter, be subject to direct shareholder oversight”; and (2) the “degree to which 

the proposal seeks to ‘micromanage’ the company by probing too deeply into matters of a complex 

nature upon which shareholders, as a group, would not be in a position to make an informed judgment.” 

Id. (citing Exchange Act Release No. 12999 (Nov. 22, 1976)).  

Each of the two central considerations discussed above are implicated by the Proposal. By 

seeking to address subject matter that is the same as the Pending Litigation, the Proposal directly 

implicates the Company’s litigation strategy and the conduct of the Pending Litigation, matters that are 

squarely with management’s responsibilities and exercise of business judgment (including attorney 

client and work product privilege considerations).  

In addition, framing a shareholder proposal in the form of a request for a report does not change 

the nature of the proposal. The Commission has stated that a proposal requesting the dissemination of a 

report may be excludable under Rule 14a-8(i)(7) if the subject matter of the report is within the 

ordinary business of the issuer. See Exchange Act Release No. 20091 (Aug. 16, 1983). The Staff, 

likewise, has indicated that “[where] the subject matter of the additional disclosure sought in a 

particular proposal involves a matter of ordinary business . . . it may be excluded under rule 14a-

8(i)(7).” Johnson Controls, Inc. (avail. Oct. 26, 1999). 

The Proposal Involves The Same Subject Matter As The Pending Litigation. 

 We believe that the Proposal may be excluded from the 2023 Proxy Materials pursuant to Rule 

14a-8(i)(7) because the Proposal involves the same subject matter as the Pending Litigation and 

therefore implicates the Company’s ordinary business operations. 

 The Staff regularly concurs with the exclusion under Rule 14a-8(i)(7) of shareholder proposals 

that implicate and seek to oversee a company’s ordinary business operations, including when the 

subject matter of the proposal is the same as or similar to the subject matter of litigation in which a 

company is then involved. See, e.g., Chevron Corp. (Sisters of St. Francis of Philadelphia et al.) (avail. 

Mar. 30, 2021) (concurring with the exclusion of a proposal requesting a “third-party report . . . 

analyzing how Chevron’s policies, practices, and the impacts of its business, perpetuate racial injustice 

and inflict harm on communities of color in the United States,” while the company was involved in 

pending lawsuits seeking to hold the company liable for its alleged role in climate change and the 

alleged resulting injuries, including the alleged harmful impacts of climate change on communities of 

color); Walmart Inc. (avail. Apr. 13, 2018) (concurring with the exclusion of a proposal requesting a 
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report on risks associated with emerging public policies on the gender pay gap while the company was 

involved in pending lawsuits regarding gender-based pay discrimination and related claims before the 

U.S. Equal Employment Opportunity Commission, as “affect[ing] the conduct of ongoing litigation 

relating to the subject matter of the [p]roposal to which the [c]ompany is a party”); General Electric 

Co. (avail. Feb. 3, 2016) (concurring with the exclusion of a proposal requesting a report assessing all 

potential sources of liability related to PCB discharges in the Hudson River while the company was 

defending pending lawsuits related to its alleged past release of chemicals into the Hudson River); 

Chevron Corp. (avail. Mar. 19, 2013) (concurring with the exclusion of a proposal requesting that the 

company review its “legal initiatives against investors” because “[p]roposals that would affect the 

conduct of ongoing litigation to which the company is a party are generally excludable”); Johnson & 

Johnson (avail. Feb. 14, 2012) (concurring with the exclusion of a proposal where implementation 

would have required the company to report on any new initiatives instituted by management to address 

the health and social welfare concerns of people harmed by LEVAQUIN®, thereby taking a position 

contrary to the company’s litigation strategy); Reynolds American Inc. (avail. Mar. 7, 2007) 

(concurring with the exclusion of a proposal requesting that the company provide information on the 

health hazards of secondhand smoke, including legal options available to minors to ensure their 

environments are smoke free, while the company was defending cases alleging injury as a result of 

exposure to secondhand smoke and a principal issue concerned the health hazards of secondhand 

smoke); AT&T Inc. (avail. Feb. 9, 2007) (concurring with the exclusion of a proposal requesting that 

the company issue a report containing specified information regarding the alleged disclosure of 

customer records to governmental agencies, while the company was defending pending lawsuits 

alleging unlawful acts related to such disclosures); Reynolds American Inc. (avail. Feb. 10, 2006) 

(concurring with the exclusion of a proposal requesting that the company notify African Americans of 

the unique health hazards to them associated with smoking menthol cigarettes, which would be 

inconsistent with the company’s pending litigation position of denying such health hazards); Exxon 

Mobil Corp. (available Mar. 21, 2000) (concurring with the exclusion of a proposal requesting 

immediate payment of settlements associated with the Exxon Valdez oil spill as relating to litigation 

strategy); Philip Morris Companies Inc. (avail. Feb. 4, 1997) (concurring with the exclusion of a 

proposal where the Staff noted that although it “has taken the position that proposals directed at the 

manufacture and distribution of tobacco-related products by companies involved in making such 

products raise issues of significance that do not constitute matters of ordinary business,” the proposal 

“primarily addresses the litigation strategy of the [c]ompany, which is viewed as inherently the 

ordinary business of management to direct”). 

 Like the precedents set forth above, the Proposal involves the same subject matter as the 

Pending Litigation. The Proposal seeks an assessment of, and report on, “the impact of the 

[C]ompany’s policies and practices on the safety and well-being of workers,” each of which relates to 

the same subject matter and factual and legal questions at issue in, and relevant to, the Pending 

Litigation. Unquestionably, the effectiveness of the Company’s safety and health policies and 

procedures is or will be at issue or will be a key factor in the resolution of the Pending Litigation, as the 

purported violations to which the contested citations and petitions relate and the allegations contained 

in the class action lawsuits all involve the same subject matter as the Proposal.  
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Disclosure Of The Kind Of Information Requested By The Proposal Could Directly Interfere 

With The Company’s Litigation Strategy, The Conduct Of The Pending Litigation, And The 

Resolution Of The Pending Litigation (Including The Parties’ Settlement Postures). 

 The Company’s management has a responsibility to defend the Company’s interests against 

what it believes to be unwarranted legal claims and liability, including litigation and regulatory activity 

and citations and related potential injunctions, penalties and damages. A shareholder proposal that 

interferes with this responsibility is inappropriate. In this case, the Pending Litigation matters remain 

ongoing and are at various stages of the litigation process, including discovery and conversations 

regarding their resolution. The implementation of a third-party audit and disclosure of the kind of 

information requested by the Proposal could have a significant negative impact on the Company’s 

litigation strategy, legal and factual arguments, and settlement posture in the Pending Litigation. It 

could also inappropriately interfere with the conduct of the Pending Litigation by forcing one-sided 

disclosure with respect to matters that are more appropriately disclosed and determined through the 

litigation process.  

 The Staff has consistently concurred with exclusion under Rule 14a-8(i)(7) on the grounds that 

implementation of the proposal may prejudice a company in an ongoing legal proceeding or 

investigation. See, e.g., Baxter International Inc. (Feb. 20, 1992) (allowing exclusion of a proposal on 

the grounds that “the [c]ompany [was] presently involved in litigation relating to the subject matter of 

the proposal[, and the] implementation of the proposal might prejudice the [c]ompany in an on-going 

government investigation of the matter”); NetCurrents, Inc. (May 8, 2001) (allowing exclusion of a 

proposal relating to the company’s ordinary business operations (i.e., litigation strategy) where the 

proposal required the company to file suit against certain of its officers for financial improprieties); 

Benihana National Corp. (Sept. 13, 1991) (permitting exclusion under Rule 14a-8(c)(7) of a proposal 

requesting the company to publish a report prepared by a board committee analyzing claims asserted in 

a pending lawsuit); and CBS Corp. (Jan. 21, 1983) (allowing exclusion of two proposals under Rule 

14a-8(i)(7) because both related to a then-ongoing lawsuit for libel against the company). As discussed 

below, the Company reasonably can expect to be prejudiced in the Pending Litigation if the Proposal 

were approved. The Company will be placed in the untenable position of being forced to choose 

between compromising its legal position and strategy in the Pending Litigation and appearing 

unresponsive to its shareholders. 

 First, the Proposal seeks reporting that would directly interfere with, and potentially reveal to 

an opposing party, the Company’s strategy in the Pending Litigation. Specifically, the Proposal would 

obligate the Company to take a public position in the form of a report outside the context of the 

Pending Litigation (including the discovery process and other timing and procedural considerations) on 

the impact of the Company’s policies and practices on worker safety and well-being, key issues in 

Pending Litigation. Requiring the Company to make disclosures directly related to the subject matter of 

the Pending Litigation and without regard to the procedural posture of the Pending Litigation would be 

unfairly prejudicial and potentially harmful to the Company.  

 Moreover, requiring the Company to provide a public assessment of the very issues the 

Company is currently litigating could invade (and potentially waive) the Company’s work product and 
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attorney client privileges. For example, in the Pending Litigation, based on the work product privilege, 

the Company generally may not be compelled to provide the assessment of a consulting (i.e., not a 

testifying) expert if the Company chooses to retain such an expert to evaluate the effectiveness of the 

Company’s policies and procedures regarding employee safety and wellness. However, implementation 

of the Proposal would essentially eliminate that work product protection. 

 Second, although the requested audit and report may appear neutral on their face, the Proposal 

clearly seeks only to find and disclose a predetermined conclusion—specifically the existence of an 

unsafe or violent environment. Anything less likely would be viewed by the Proponents as non-

responsive. For example, the Proposal speculates, without back-up, that “[u]nderstaffing and poor 

security measures at Dollar General stores may also contribute to increase risk of gun violence to staff 

and communities.” The Supporting Statement explicitly recommends that the report include 

“[e]valuation of management and business practices that contribute to an unsafe or violent 

environment” (emphasis added) and “recommendations for actions.” The Proposal, therefore, assumes 

that there is, in fact, an “unsafe or violent environment” created by the Company’s policies, procedures 

and practices that requires remediation. This assumption is directly contrary to the Company’s 

positions in the Pending Litigation. For example, defending the various contested citations pending 

with OSHA and certain state agencies with respect to alleged violations of applicable federal and state 

workplace safety statutes is diametrically opposed to the assumption that there is an “unsafe or violent 

environment” created by the Company’s policies, procedures and practices. In addition, in response to 

the petition filed by the Secretary of Labor discussed above, the Company asserts that it abated the 

citation as agreed in the settlement agreement; this assertion is inherently inconsistent with the 

Proposal’s assumption. As demonstrated in precedent cited above, such as Chevron Corp., Walmart 

Inc., General Electric Co., and Johnson & Johnson, Rule 14a-8 should not be used to require the 

Company to commission a report designed to harm its ability to defend pending litigation. Such a 

proposal harms the Company’s legal strategy, positions and settlement posture and thus interferes with 

the Company’s ordinary business operations.  

For all of these reasons, the Proposal involves the same subject matter as the Pending Litigation 

and implicates and relates to the Company’s litigation strategy and the conduct of such Pending 

Litigation and consequently should be excludable under Rule 14a-8(i)(7). 

As The Proposal Relates To Ongoing Litigation, It Is Excludable Regardless Of Whether It 

Touches Upon A Significant Policy Issue. 

As a final matter, we note that, consistent with SLB 14 and the policy considerations 

underlying the ordinary business exclusion, a proposal relating to ordinary business matters such as 

ongoing litigation is excludable under Rule 14a-8(i)(7) regardless of whether it touches upon a 

significant policy issue. Although the Commission has stated that “proposals relating to such [ordinary 

business] matters but focusing on sufficiently significant social policy issues (e.g., significant 

discrimination matters) generally would not be considered to be excludable,” the Staff has expressed 

the view that proposals relating to both ordinary business matters and significant social policy issues 

may be excluded in their entirety in reliance on Rule 14a-8(i)(7). As an example, although significant 

discrimination matters and climate change are often considered to be significant policy issues by the 
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Enclosures 

cc:   Christine L. Connolly, Esq., Dollar General Corporation 

Mary Beth Gallagher, Domini US Impact Equity Fund  

Frances Nadolny, OP, Adrian Dominican Sisters 

Erin Ripperger, Portico Benefit Services 

Rob Fohr, Presbyterian Church U.S.A. 

Catherine Rowan, Trinity Health 

Matthew J. Illian, United Church Funds 
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EXHIBIT A 
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ScheerCook, Adrianna C.

From: Cassandra Allison 
Sent: Thursday, January 19, 2023 5:57 PM
To: Christine Connolly; Elizabeth Inman
Subject: FW: Dollar General—Follow-Up
Attachments: Domini Dollar General withdrawal 2023.pdf

 
 

From: Mary Beth Gallagher   
Sent: Thursday, January 19, 2023 4:55 PM 
To: Cassandra Allison  
Cc:  

 
Subject: RE: Dollar General—Follow-Up 
 
Dear Casey,  
On behalf of Domini Impact Investments and co-filers, I want to express that we appreciate the recent engagement and 
opportunity to discuss the company’s efforts on worker safety. In the spirit of good faith engagement, we appreciate the 
suggestion offered during our call on January 11th that we can continue to engage in dialogue.  We believe there is great 
potential for increased understanding and further progress through engagement, and we are open to continuing the 
engagement and withdrawing the proposal, if the company is able to make commitments in writing. The proposed 
withdraw is outlined in the attached document. If you agree to these terms, please sign and return the attached 
withdrawal agreement, and we will move forward with withdrawing the proposal.   
 
Best,  
Mary Beth  
 
---------------------------------------------------------------------------------- 
Mary Beth Gallagher 
Director of Engagement 

 
 
Domini Impact Investments LLC 
180 Maiden Ln, Suite 1302,  New York, NY 10038-4925 

 
---------------------------------------------------------------------------------- 
 
 

From: Cassandra Allison   
Sent: Wednesday, January 18, 2023 11:14 AM 
To: Mary Beth Gallagher  
Cc:  

 Cassandra Allison  
Subject: RE: Dollar General—Follow-Up 
 
[WARNING: This email is from an external source. Open with caution.] 
Thank you, Mary Beth. The information has been shared with relevant individuals internally.  We look forward to your 
decision with respect to a withdrawal of the proposal. 
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Best,  
Casey  
Casey Allison  | Paralegal to Christine Connolly| Dollar General Corporation | 100 Mission Ridge 
Goodlettsville, TN 37072 |  
 

 
***CONFIDENTIAL***  
This message, together with any attachments, is intended only for the use of the individual or entity to which it is addressed and may contain information that is legally 
privileged, confidential and exempt from disclosure. If you are not the intended recipient, you are hereby notified that any dissemination, distribution, or copying of this 
message, or any attachment, is strictly prohibited. If you have received this message in error, please notify the original sender immediately by telephone  or by 
return email and delete the message, along with any attachments, from your computer. Thank you. 
 
 

From: Mary Beth Gallagher   
Sent: Tuesday, January 17, 2023 5:29 PM 
To: Cassandra Allison  
Cc:  

 
Subject: RE: Dollar General—Follow-Up 
 

EXTERNAL MESSAGE WARNING! Carefully inspect this message for indicators of phishing. DO NOT click links, open 
attachments, or take other actions in any untrusted or suspicious message. 

Dear Casey,  
Thank you for your follow up note. We’ll aim to be in touch with you with our conclusions, and if we determine we’d like 
to withdraw, a draft of withdrawal expectations and agreement, before Friday.  
 
Can you confirm what kind of discussion there has been around the worker demands from Step Up Louisiana that I sent 
after the call, and if anyone from the company has reached out directly to the workers to discuss the demands?  
 
It is my understanding that the Sisters of St. Joseph of Peace has reached out to you to confirm they will voluntarily 
withdraw their co-filing.  
 
Best,  
Mary Beth  
 
---------------------------------------------------------------------------------- 
Mary Beth Gallagher 
Director of Engagement 

 
 
Domini Impact Investments LLC 
180 Maiden Ln, Suite 1302,  New York, NY 10038-4925 

 
---------------------------------------------------------------------------------- 
 
 

From: Cassandra Allison   
Sent: Tuesday, January 17, 2023 4:46 PM 
To: Mary Beth Gallagher  
Cc:  



3

 Cassandra Allison  
Subject: Dollar General—Follow-Up 
 
[WARNING: This email is from an external source. Open with caution.] 
Mary Beth,  
 
Good afternoon. I hope that this email finds you doing well.  
 
Our team really enjoyed speaking with you and certain of the co-filers last Wednesday afternoon – thank you again for 
your time. We wanted to follow-up with you on a few items related to the call. First, can you please coordinate with the 
Sisters of St. Joseph of Peace to determine whether they will voluntarily withdraw as a co-filer since, as we discussed on 
the call, their proposal submission was not timely received? I’ve attached the relevant FedEx label to this email in case 
helpful. Sister Judy Byron suggested that a voluntary withdrawal would not be a problem, but we have not received 
anything confirming their withdrawal. 
 
Secondly, can you please let us know whether you and the co-filers have decided to withdraw the entire proposal based 
on last week’s phone call? It was our understanding that the ball was in your court after the call, but we would love to 
reach an agreement before having to file our no-action request, if at all possible.  
 
Our no-action filing deadline is this Friday, January 20. So, if you could please respond on both of the above at your 
earliest convenience, we would greatly appreciate it. Thank you in advance. 
 
Best, 
Casey  
 
Casey Allison  | Paralegal to Christine Connolly| Dollar General Corporation | 100 Mission Ridge 
Goodlettsville, TN 37072 |  
 

 
***CONFIDENTIAL***  
This message, together with any attachments, is intended only for the use of the individual or entity to which it is addressed and may contain information that is legally 
privileged, confidential and exempt from disclosure. If you are not the intended recipient, you are hereby notified that any dissemination, distribution, or copying of this 
message, or any attachment, is strictly prohibited. If you have received this message in error, please notify the original sender immediately by telephone  or by 
return email and delete the message, along with any attachments, from your computer. Thank you. 
 
[ This e-mail transmission may contain information that is proprietary, privileged and/or confidential and is intended 
exclusively for the person(s) to whom it is addressed. Any use, copying, retention or disclosure by any person other than 
the intended recipient or the intended recipient's designees is strictly prohibited. If you are not the intended recipient or 
their designee, please notify the sender immediately by return e-mail and delete all copies. ]  
[ This e-mail transmission may contain information that is proprietary, privileged and/or confidential and is intended 
exclusively for the person(s) to whom it is addressed. Any use, copying, retention or disclosure by any person other than 
the intended recipient or the intended recipient's designees is strictly prohibited. If you are not the intended recipient or 
their designee, please notify the sender immediately by return e-mail and delete all copies. ]  



 

 

 

 

January 19, 2023  

Via email   
 
 
Christine Connolly 
Vice President, Corporate Secretary 
Dollar General Corporation  
100 Mission Ridge 
Goodlettsville, Tennessee 37072 
 
Re: Shareholder proposal withdrawal agreement  
 
 
Dear Ms. Connolly: 

Domini Impact Investments and co-filers appreciate the recent engagement with Dollar General on the 
proposal submitted for the 2023 Annual Meeting requesting an independent audit on the company’s 
policies and practices on the safety and well-being of workers (“the Proposal”). These conversations, 
including the call with the EVP of Store Operations, provided some degree of increased insight into the 
efforts underway to address the persistent safety concerns, including those identified by the Occupational 
Safety and Health Administration (OSHA) in its issuance of fines.  

In the spirit of good faith and constructive engagement, on behalf of Domini Impact Investments, and co-
filers, we agree to withdraw the Proposal in exchange for Dollar General’s commitments on the following 
items:   

1. Publicly disclose the ongoing programs and practices to improve worker safety in the Dollar 
General stores. Conduct an evaluation of the management and business practices that contribute 
to an unsafe or violent work environment, including staffing capacity and delivery processes.  
Identify meaningful Key Performance Indicators of worker well-being and safety. Include worker 
consultation to evaluate the effectiveness of current processes and identify opportunities for 
improvement.  

2. Commit to meaningful consultation with workers and to meet with at least three groups 
representing workers, including Step Up Louisiana, to hear perspectives which may inform 
appropriate solutions. Domini and co-filers can help identify two additional worker groups.   

3. Clarify and publicly communicate the company’s commitment to fully support workers who have 
experienced traumatic or violent events related to employment, including for example through 
providing paid time off and compensation for mental health resources, as applicable.  

4. Ongoing engagement with proponents to discuss the status and progress on these matters.  
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Thank you for your time and attention to these important matters. If you agree with these terms, please 
sign the bottom of this letter, and send it back to me.  

 

Sincerely,  

Mary Beth Gallagher 
Director of Engagement  
Domini Impact Investments  
 
AGREED,  
 
       
     ________________________________  ___________ 
     Christine Connolly    Date  
     Corporate Secretary       

Dollar General  
 

 

 



 

 

 

 

 

      March 3, 2023 

 

Via e-mail at shareholderproposals@sec.gov  

Securities and Exchange Commission  
Office of the Chief Counsel 
Division of Corporation Finance 
100 F Street, NE  
Washington, DC 20549 
 
Re: Request by Dollar General Corporation to omit proposal submitted by Domini US Impact 

Equity Fund and co-filers 

Ladies and Gentlemen,  

Pursuant to Rule 14a-8 under the Securities Exchange Act of 1934 (the “Shareholder 
Proposal Rule”), Domini US Impact Equity Fund and five co-filers (the “Proponents”) submitted a 
shareholder proposal (the “Proposal”) to Dollar General Corporation (“Dollar General” or the 
“Company”). The Proposal asks Dollar General’s board to commission an independent third-party 
audit on the impact of the Company’s policies and practices on the safety and well-being of workers 
and make a report on the audit available on Dollar General’s website.  

In a letter to the Division dated January 20, 2023 (the “No-Action Request”), Dollar General 
stated that it intends to omit the Proposal from its proxy materials to be distributed to shareholders 
in connection with the Company’s 2023 annual meeting of shareholders. Dollar General argues that 
it is entitled to exclude the Proposal in reliance on Rule 14a-8(i)(7), on the ground that the Proposal 
deals with the Company’s ordinary business operations. For the reasons set forth below, Dollar 
General has not met its burden of proving that it is entitled to exclude the Proposal on that basis. 
The Proponents thus respectfully request that the Company’s request for relief be denied.  
 
The Proposal 
 

The Proposal states: 

RESOLVED: Shareholders of Dollar General request that the Board of Directors 
commission an independent third-party audit on the impact of the company’s policies and 
practices on the safety and well-being of workers. A report on the audit, prepared at 
reasonable cost and omitting proprietary information, should be made available on the 
company’s website.  
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Ordinary Business 

 Rule 14a-7(i)(7) allows exclusion of a proposal that “deals with a matter relating to the 
company’s ordinary business operations.” Dollar General invokes an interpretive doctrine adopted 
by the Staff that has allowed exclusion on ordinary business grounds of a proposal that, as the 
Company describes it,  “involves the same subject matter as ongoing litigation and related regulatory 
matters to which the Company is a party.”1 That interpretive approach is referred to herein as the 
“Litigation Prejudice Doctrine.”  

Specifically, Dollar General claims that implementing the Proposal would prejudice its 
challenges to 20 Occupational Safety and Health Administration (“OSHA”) citations it is currently 
contesting before the Occupational Safety and Health Review Commission (“OSHRC”)2 and two 
citations under review by the Kentucky Occupational Safety and Health Review Commission 
(together, the “Citations”)3; its defense against two class action lawsuits (the “Litigation”); and its 
opposition to a petition filed in the 7th Circuit Court of Appeals by the Secretary of Labor for 
summary enforcement of a final order of the OSHRC (the “Petition”).4 

Proponents acknowledge that the Staff has invoked the Litigation Prejudice Doctrine to 
concur with companies’ arguments that they are entitled to exclude proposals whose implementation 
could prejudice companies in pending litigation. However, Dollar General has not satisfied its 
burden of establishing that there is sufficient overlap between the Proposal, on the one hand, and 
the Citations, Petition and Litigation, on the other, to justify exclusion. Dollar General vaguely 
alludes in the No-Action Request to the existence of such overlap, stating, “Unquestionably, the 
effectiveness of the Company’s safety and health policies and procedures is or will be at issue or will 
be a key factor in the resolution of the Pending Litigation, as the purported violations to which the 
contested citations and petitions relate and the allegations contained in the class action lawsuits all 
involve the same subject matter as the Proposal.”5 But Dollar General does not: 

1. Describe the nature of the claims, in the case of the Litigation, or the underlying violations at 
issue in the Citations and Petition; 

2. Explain the role of the Company’s health policies and practices in its defenses against the 
Citations, Petition, and Litigation; or 

3. Analyze the overlap, if any, between the disclosure the Company would make regarding the 
audit requested in the Proposal and the prejudice Dollar General would suffer in contesting 
the Citations, opposing the Petition, or defending against the claims in the Litigation. 

Although the Proponents have not been able to review any materials provided in connection 
with Dollar General’s contestation of the Citations, as well as at least one of the two Litigation 

 
1  No-Action Request, at 2. 
2  The OSHRC is an “independent, quasi-adjudicatory agency which resolves challenges to OSHA citations, proposed 
penalties, and abatement deadlines.” (Randy S. Rabinowitz & Mark M. Hager, Designing Health and Safety: Workplace 
Hazard Regulation in the United States and Canada, 33 Cornell Int’l L.J. 373, 376 (2000)) 
3  No-Action Request, at 3 fn.2. 
4  No-Action Request, at 3 fn.3. 
5  No-Action Request, at 5. 
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complaints, the information that is available suggests that the nexus between the Proposal and the 
Citations, Petition, and Litigation is not as tight as Dollar General suggests: 

The Petition: The effectiveness of Dollar General’s worker health and safety policies and 
practices do not appear to be relevant to the Company’s defense against the Petition. The arguments 
Dollar General made in its Answer to the Petition6 did not address whether the Company 
committed the violations in the underlying citations, which Dollar General conceded when it 
entered into the settlement agreement the Petition seeks to enforce. Nor did the Answer mention 
the Company’s policies and practices related to worker health and safety, much less assert any such 
policy or practice as a defense to the Petition.  

Instead, the Answer made a purely legal argument: that the Occupational Safety and Health 
Act does not authorize the court to enter an order enforcing all terms of the parties’ settlement 
agreement. No evaluation of worker health and safety policies and practices is necessary for the 
court to rule on Dollar General’s argument, and, contrary to Dollar General’s claim in the No-
Action Request,7 there appears to be no dispute about whether the Company abated the violations 
whose settlement forms the basis for the Petition, only about whether the court has the power to 
enjoin future violations.  

The Litigation: Dollar General did not identify the courts where the two class action 
litigations are pending, and the No-Action Request described them in vague terms as “lawsuits that, 
among other things, challenge the health and safety practices of the Company by contending that 
the Company knew or should have known about a rodent infestation that allegedly posed a risk of 
contamination and illness.”8 Dollar General does not even claim that the Litigation involves alleged 
harms to workers, the subject of the Proposal.  

That lack of specificity serves to obfuscate the precise nature of the Litigation. The 
Proponents did locate a complaint (the “Complaint”) filed in the Barbour County, Alabama circuit 
court9 whose allegations relate to rodent infestation at a Dollar General facility. Those allegations, 
however, center solely on harm to consumers, not workers. The Complaint seeks to recover 
damages resulting from Dollar General’s failure to notify consumers of potential health risks 
associated with consuming products sold from a rodent-infested Alabama warehouse. Dollar 
General employees are explicitly excluded from the plaintiff class.10 

The Complaint’s description of the damages that flowed from Dollar General’s alleged 
negligence focuses exclusively on consumer harm. For example, the Complaint alleges that “Plaintiff 
and the Class purchased products of a lesser standard, grade and quality represented that do not 
meet ordinary and reasonable consumer expectations regarding the quality or value of the products 
and are unfit for their intended purpose”; “Alabama consumers paid thousands of dollars to Dollar 
General for products impacted by its rodent infestation, and because of the multitude of health 
hazards and dangers associated with these products, the commercial value of these products has 

 
6  Dollar General’s Answer to the Petition is attached hereto as Exhibit A. 
7  See No-Action Request, at 7. 
8  No-Action Request, at 3. 
9  This case is captioned Linda Williams v. Dollar General Corporation, case no. 69-CV-2022-900051.00, and the 
Complaint is attached as Exhibit B. 
10  Complaint, para. 34. 
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been stripped”;  and “the contamination associated with the rodent infestation poses a significant 
health risk to consumers that used or handled the products.”11  

The Complaint only mentions workers when it describes how the warehouse’s rodent 
infestation came to light as a result of worker complaints, including videos posted on social media by 
an anonymous worker depicting rodents in and around merchandise in the warehouse.12 At no point 
does the Complaint address harms to workers stemming from rodent infestation—or any other 
dangerous condition--or the effectiveness of Dollar General’s policies and practices in preventing 
such harms. Thus, there is no relationship between the Proposal and the claims asserted in the 
Complaint.  

Dollar General should not be allowed to rely on vague descriptions, which may be 
misleadingly incomplete, to prevail on the No-Action Request. The Company should confirm 
whether the case initiated by the Complaint is one of the two to which the No-Action Request 
refers. If it is, Dollar General should provide the complaint in the other case, along with any other 
relevant filings, to permit the Proponents and the Staff to analyze the extent of any overlap with the 
Proposal. If the Complaint did not initiate one of the two Litigation cases, Dollar General should 
provide both complaints, and any other relevant filings, to facilitate the same analysis. 

 Citations: Dollar General could implement the Proposal without publicly reporting 
information that would prejudice its contestation of the Citations. It is important to bear in mind 
that the Proposal is non-binding, so Dollar General could decline to disclose material from the 
requested audit that it believes would impair its ability to contest the Citations. Even when a non-
binding proposal receives majority support, a company has total discretion over whether and how to 
implement it.  

Without access to materials filed on dockets of the OSHRC and its Kentucky equivalent,13 it 
is not possible for the Proponents to determine the exact bases for Dollar General’s contestation of 
the Citations. Certain kinds of arguments, such as those involving a dispute of the facts underlying 
the violation, would not implicate Dollar General’s policies and practices and thus would not 
overlap with the Proposal. The Proponents and Staff should have the information necessary to 
determine whether overlap exists; to that end, Dollar General should either (a) provide the 
documents necessary for the Proponents and Staff to identify areas of overlap or (b) describe with 
specificity the violations involved in the Citations, the arguments it is making, and the ways in which 
implementation of the Proposal would prejudice Dollar General’s efforts to contest the Citations. 

 More fundamentally, the Proponents submit that the Litigation Prejudice Doctrine is at odds 
with the purpose of the Shareholder Proposal Rule and should be revisited for non-binding 
proposals. Large companies, which receive the bulk of shareholder proposals, face a significant 
volume of litigation, enforcement actions, and administrative claims at any given time. In particular, 
employment-related matters, such as worker classification disputes, employment discrimination 

 
11  Complaint, paras. 11 and 25. 
12  Complaint, para. 18. 
13  The OSHRC’s web page provides only basic information about contested citations (see https://www.conference-
board.org/publications/pdf/index.cfm?brandingURL=human-capital-management-proposals-brief-2), and the 
Kentucky agency equivalent similarly does not make available materials filed in connection with contested citations 
(https://koshrc.ky.gov/Pages/index.aspx) 

https://koshrc.ky.gov/Pages/index.aspx
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cases, and workers’ compensation claims, are commonplace for larger companies.14 In FY 2021, 
employers contested citations associated with 8.7% of federal OSHA inspections and 18.2% of state 
inspections.15 Employment-related matters must qualify as significant social policy issues to avoid 
exclusion on ordinary business grounds.16  

The purpose of the Shareholder Proposal Rule is to allow shareholders to communicate with 
the company and with one another about issues of concern. Communication facilitated by the 
Shareholder Proposal Rule has led to many value-enhancing reforms, including increased disclosure, 
more robust board oversight, and changes in company policies.17 The Commission has recognized 
the importance of this communication, stating in a 1998 release that the $2,000 ownership threshold 
should not be raised “in light of Rule 14a-8’s goal of providing an avenue of communication for 
small investors.”18 The shareholder proposal process has the benefit of clarity; in the words of one 
academic commentator, the communication of shareholder expectations to management via the 
Shareholder Proposal Rule is “harder to overlook or misinterpret than stock market performance.”19 

Preventing such communication on significant social policy issues related to a pending 
litigation claim or enforcement action allows the tail to wag the dog and interferes with shareholder 
communication at precisely the companies where issues are the most salient and most likely to affect 
the value of shareholders’ investments.  

Dollar General reported operating 18,190 stores in the U.S. in its most recent 10-K filing.20 
The Citations involve violations at a vanishingly small fraction of those stores. An inspection of a 
single store can yield multiple citations, so the Citations involve at most 22 stores, which is .12% of 
Dollar General’s stores. Put another way, approximately one in every thousand Dollar General 
stores is implicated by the Citations. At another company, the existence of a single legal claim that a 
female employee was compensated less on account of her sex could serve as the basis for excluding 
a proposal seeking disclosure regarding gender pay equity across the whole company.  

What’s more, Dollar General has become a poster child for poor worker health and safety 
practices. Since August 2022, OSHA has issued seven news releases about Dollar General’s 
violations, with headlines such as “Profit Over People: Alarming trend continues at Dollar General” 
and  “Risky Business: Dollar General continues to expose employees to workplace dangers with fire, 
electrical hazards found, this time in Thomasville, Georgia.”21 According to the most recent news 
release, “failures to meet federal safety requirements prompted the agency to include Dollar General 

 
14  Norton Rose Fulbright’s 2023 Litigation Trends Survey of over 430 general counsels and in-house heads of litigation 
at U.S. and Canadian companies reported that employment and labor disputes were the most common category of 
litigation for all industries surveyed, with 65% of respondents facing such litigation in 2022 and 51% characterizing it as 
among the most “concerning” for 2023. (https://www.nortonrosefulbright.com/-/media/files/nrf/nrfweb/knowledge-
pdfs/2023-litigation-trends-survey.pdf, at 6, 9) 
15  https://aflcio.org/sites/default/files/2022-04/2214_DOTJ_Final_42622_nobug.pdf, at 76 
16  See, e.g., Staff Legal Bulletin 14L (Nov. 3, 2021). 
17  See, e.g., https://www.iccr.org/catalyzing-corporate-change-2022  
18  Exchange Act Release No. 40018 (May 21, 1998)  
19  Patrick J. Ryan, “Rule 14a-8, Institutional Shareholder Proposals, and Corporate Democracy,” 23 Ga. L. Rev. 97, 112 
(1988) (https://heinonline.org/HOL/LandingPage?handle=hein.journals/geolr23&div=10&id=&page=) 
20  Dollar General Corporation, Filing on Form 10-K filed on Mar. 18, 2022, at 4. 
21  See https://www.osha.gov/news/newsreleases/region4/11012022; 
https://www.osha.gov/news/newsreleases/region4/12142022 

https://www.nortonrosefulbright.com/-/media/files/nrf/nrfweb/knowledge-pdfs/2023-litigation-trends-survey.pdf
https://www.nortonrosefulbright.com/-/media/files/nrf/nrfweb/knowledge-pdfs/2023-litigation-trends-survey.pdf
https://aflcio.org/sites/default/files/2022-04/2214_DOTJ_Final_42622_nobug.pdf
https://www.iccr.org/catalyzing-corporate-change-2022
https://heinonline.org/HOL/LandingPage?handle=hein.journals/geolr23&div=10&id=&page=
https://www.osha.gov/news/newsreleases/region4/11012022
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Corp. and [subsidiary] Dolgencorp LLC in OSHA’s Severe Violator Enforcement Program,”22 
which “concentrates resources on inspecting employers that have demonstrated indifference to their 
OSH Act obligations by committing willful, repeated, or failure-to-abate violations.”23 

Given that track record, it is unsurprising that shareholders like the Proponents would seek 
to mitigate the reputational, financial and human capital risks associated with Dollar General’s 
worker health and safety policies and practices. But the persistent and widespread nature of Dollar 
General’s violations means that the Company will almost always be contesting at least one OSHA 
citation. Continuing to apply the Litigation Prejudice Doctrine would thus prevent shareholders 
from communicating about this significant policy issue at Dollar General in perpetuity. That is a 
perverse outcome and one that is inconsistent with the Shareholder Proposal Rule’s purpose. 

The Litigation Prejudice Doctrine is not found in any Commission release; it is a creation of 
the Staff, and the Staff can abandon it if it no longer serves broader policy objectives. That is clearly 
the case for human capital proposals. Human capital issues have assumed increasing importance for 
shareholders over the past several years, as shown by an investor petition asking the Commission to 
adopt disclosure requirements on human capital matters,24 the proliferation of voluntary reporting 
frameworks addressing human capital issues,25 the Commission’s intention to propose rules 
requiring human capital disclosure,26 and the high levels of voting support for human-capital-related 
shareholder proposals,27 to name a few.  

The Division seemed to recognize this growing interest when it issued Staff Legal Bulletin 
14L, which shifted the focus of the significant social policy issue analysis to the issue’s societal 
impact and singled out human capital issues to illustrate the nature of that shift: “[P]roposals 
squarely raising human capital management issues with a broad societal impact would not be subject 
to exclusion solely because the proponent did not demonstrate that the human capital management 
issue was significant to the company.” Last season, the Staff changed course and denied a request to 
exclude a proposal addressing worker health and safety on ordinary business grounds.28  

Continuing to apply the Litigation Prejudice Doctrine defeats the purpose of broadening the 
range of permissible human capital proposal topics, given the ubiquity of employment-related 
litigation and enforcement actions involving public companies. It also impedes shareholder 
communication on human capital issues that are critical to long-term value creation. The Proponents 
respectfully request that the Staff re-examine the appropriateness of the Litigation Prejudice 

 
22  https://www.osha.gov/news/newsreleases/region5/01232023 
23  https://www.osha.gov/enforcement/svep 
24  https://www.sec.gov/rules/petitions/2017/petn4-711.pdf 
25  See https://corpgov.law.harvard.edu/2021/10/31/the-current-state-of-human-capital-disclosure/ (summarizing 
frameworks) 
26  
https://www.reginfo.gov/public/do/eAgendaMain?operation=OPERATION_GET_AGENCY_RULE_LIST&curren
tPub=true&agencyCode&showStage=active&agencyCd=3235  
27  See https://www.geekwire.com/2022/in-unusually-close-votes-amazon-shareholders-send-messages-on-exec-pay-
labor-and-environment/; https://www.conference-board.org/publications/pdf/index.cfm?brandingURL=human-
capital-management-proposals-brief-2  
28  See Amazon.com, Inc. (Apr. 6, 2022) (denying request to exclude proposal seeking an independent audit of 
warehouse working conditions on ordinary business grounds). 

https://corpgov.law.harvard.edu/2021/10/31/the-current-state-of-human-capital-disclosure/
https://www.reginfo.gov/public/do/eAgendaMain?operation=OPERATION_GET_AGENCY_RULE_LIST&currentPub=true&agencyCode&showStage=active&agencyCd=3235
https://www.reginfo.gov/public/do/eAgendaMain?operation=OPERATION_GET_AGENCY_RULE_LIST&currentPub=true&agencyCode&showStage=active&agencyCd=3235
https://www.geekwire.com/2022/in-unusually-close-votes-amazon-shareholders-send-messages-on-exec-pay-labor-and-environment/
https://www.geekwire.com/2022/in-unusually-close-votes-amazon-shareholders-send-messages-on-exec-pay-labor-and-environment/
https://www.conference-board.org/publications/pdf/index.cfm?brandingURL=human-capital-management-proposals-brief-2
https://www.conference-board.org/publications/pdf/index.cfm?brandingURL=human-capital-management-proposals-brief-2
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Doctrine in light of both recent developments and the flexibility companies have to implement non-
binding proposals. 

* * *  

For the reasons set forth above, Dollar General has not satisfied its burden of showing that 
it is entitled to omit the Proposal in reliance on Rule 14a-8(i)(7). Accordingly, the Proponents 
respectfully requests that Dollar General’s request for relief be denied.   

The Proponents appreciate the opportunity to be of assistance in this matter. If you have any 
questions or need additional information, please contact me at (212) 217-1027.  

     
 Sincerely, 

 
Mary Beth Gallagher  
Director of Engagement 
Domini Impact Investments LLC 

 
 

 

Encl:  Exhibit A: Answer to the Petition  
Exhibit B: Complaint, Linda Williams v. Dollar General Corporation, case no. 69-CV-2022-
900051.00    

    
        
cc: Gregory F. Parisi 
 Gregory.parisi@troutman.com 
  
 



Exhibit A 



 

 

In the United States Court of Appeals for the Seventh Circuit 

 

Martin Walsh, Secretary of Labor, 

United States Department of Labor 

  Petitioner 

 

  v.   No. 22-2499 

Dolgencorp, LLC d/b/a Dollar General 

Store No. 13248, 

  Respondent. 

 

 

Dolgencorp, LLC’s Answer to the Secretary of Labor’s 

Petition for Summary Enforcement of a 

Final Order of the Occupational Safety and Health Review Commission 

I. Background 

A. Statement of the Case 

1. On December 1, 2021, the U.S. Department of Labor’s Occupational 

Safety and Health Administration (“OSHA”) began an inspection of a Dolgencorp, 

LLC, store in Baldwin, Wisconsin.  OSHA Exhibit B.  On May 26, 2022, OSHA 

issued a citation to Dolgencorp alleging several “willful serious” violations.  Id.   

2. On June 20, 2022, OSHA and the company reached an informal 

settlement agreement that required Dolgencorp to abate the alleged violations.  

OSHA Exhibit A.  Dolgencorp abated all cited conditions.  Exhibit H (attached to 

this Answer).  See page 2 below. 

3. On August 25, 2022, the Secretary filed a Petition for Summary Enforcement. 

B. Material Omissions from the Secretary’s Statement of Statutory Background 

1. On page 3 of the Secretary’s petition, the Secretary paraphrases section 

9(a) of the OSH Act, 29 U.S.C. § 658(a), as stating that, “Citations must describe the 

Case: 22-2499      Document: 9            Filed: 09/15/2022      Pages: 16
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nature of the violation(s) ….”  The Secretary omits a crucial phrase—that the 

citation must “describe with particularity the nature of the violation….”  (Emphasis 

added.)  As shown beginning on page 5 below, that phrase is important here. 

2. The petition omits mention of an enforcement avenue in the OSH Act that 

closely parallels the enforcement avenue in this Court provided by OSH Act 

§ 11(b)—the notification of failure to abate a final order of the Occupational Safety 

and Health Review Commission ( “Commission” or “OSHRC”) in OSH Act § 10(b).  

It also omits mention of the associated daily penalty provided by OSH Act § 17(d). 

3. On page 4 of the petition, the Secretary cites the Third Circuit’s decision 

in Brock v. Morysville Body Works, Inc., 829 F.2d 383, 386 (3d Cir. 1987), for the 

proposition that, under OSH Act 11(b), enforcement is “intended to be ‘automatic.’”  

The Sixth Circuit in Brennan v. Winters Battery Mfg. Co., 531 F.2d 317, 321 (6th 

Cir. 1975), however, stated that entering an order of enforcement under OSH Act 

11(b) “is a judicial, not ministerial, action” and that the court “will decide … 

whether summary enforcement should be granted.” 

C. Material Omissions from and Misleading Terminology in the Secretary’s 

Statement of Factual Background 

1. The Secretary does not inform the Court (and omitted from its exhibits) 

that, as required by 29 C.F.R. § 1903.19(c)(1),1 Dolgencorp, LLC on June 21, 2022, 

                                                 
1 OSHA’s abatement certification requirement states in part: 

§ 1903.19  Abatement verification. 

*               *               * 

(c) Abatement certification.  (1) Within 10 calendar days after the abatement date, 

the employer must certify to OSHA (the Agency) that each cited violation has 

been abated, except as provided in paragraph (c)(2) of this section. 

*               *               * 

Case: 22-2499      Document: 9            Filed: 09/15/2022      Pages: 16
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certified under penalty of criminal prosecution (specifically, under OSH Act § 17(g), 

29 U.S.C. § 666(g) (quoted in n. 2 below)), that all violative conditions encompassed 

by the final order of the Commission were abated.  A pre-printed “note” at the 

bottom of the certification form stated: 

NOTE: 29 USC 666(g) [states that] whoever knowingly makes any 

false statements, representation or certification in any application, 

record, plan or other documents filed or required to be maintained 

pursuant to the Act shall, upon conviction, be punished by a fine of not 

more than $10,000 or by imprisonment of not more than 6 months or 

both.2 

Attached as Exhibit H (continuing the Secretary’s exhibit designations) is the 

Certification of Corrective Action Worksheet that Dolgencorp submitted. 

2. The petition’s terminology obscures the identity of the employer cited, 

evidently to subtly pierce a corporate veil.  The cited employer in this case is 

Dolgencorp, LLC.  It does business in Baldwin, Wisconsin, under the name Dollar 

General Store No. 13248.  A different (albeit related) corporate entity, Dollar 

General Corp., has a one hundred percent ownership interest in Dolgencorp, LLC 

and is therefore often called its parent.  The petition confusingly uses the term 

“Dollar General” to refer to both Dolgencorp, LLC and Dollar General Corp.  Some 

                                                 

(3) The employer's certification that abatement is complete must include, 

for each cited violation, in addition to the information required by paragraph (h) 

of this section, the date and method of abatement and a statement that affected 

employees and their representatives have been informed of the abatement. 

2 The form evidently intends to quote OSH Act 17(g), 29 U.S.C. § 666(g), which states:  

“Whoever knowingly makes any false statement, representation, or certification in any 

application, record, report, plan, or other document filed or required to be maintained pursuant to 

this Act shall, upon conviction, be punished by a fine of not more than $10,000, or by 

imprisonment for not more than six months, or by both.” 
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cases mentioned in Exhibit G involved Dolgencorp, LLC but others state that the 

cited employer was Dollar General Corporation.  Dollar General Corporation should 

not have been cited or included in the Secretary’s exhibit.  Isaacs v. Hill's Pet 

Nutrition, Inc., 485 F.3d 383 (7th Cir. 2007) (general principle that parent not 

liable), citing United States v. Bestfoods, 524 U.S. 51, 61 (1998). 

3. On pages 4-5, the Secretary represents that Dolgencorp’s parent “operates 

more than 18,000 retail stores in 46 states.”  On page 7, the Secretary states that, 

OSHA has issued “numerous” repeat and willful citations to Dollar General stores 

“nationwide.”  This is unfair, misleading, and legally irrelevant, even aside from the 

improper reference to Dolgencorp’s parent.  As this Court observed in Caterpillar, 

Inc. v. Herman, 154 F.3d 400, 403 (7th Cir. 1998), “The larger the company, the 

more likely is a violation to be repeated, even if the larger company is just as careful 

as the smaller one”; repeated violations may “reflect simply the scale of a company's 

operations.”  See also Wal-Mart Stores, Inc. v. Sec’y of Labor, 406 F.3d 731, 737 

(D.C. Cir. 2005) (employer should not be “disadvantaged merely for being large”). 

II. Argument:  The OSH Act’s Plain Language Requires That the Petition be 

Denied 

The plain language of the OSH Act requires that the petition be denied.  We 

show below that, inasmuch as the violative conditions alleged in the citation have 

been abated, the only order that this Court could issue would apply to conditions 

not described “with particularity” in the final order, contrary to OSH Act §§ 9(a), 

10(b) and 17(d).  We show below that the petition therefore does not seek an order 

enforcing the “final order of the Commission” under OSH Act § 11(b), 29 U.S.C. 
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§ 660(b), but an order requiring compliance in perpetuity with the OSH Act 

standards that were cited in the final order.  We show below that that is not the 

purpose of OSH Act § 11(b), and that construing OSH Act § 11(b) otherwise would 

require this Court, contrary to its precedent, to hold the “equivalent to a trial 

leading to a judgment.”  Reich v. Sea Sprite Boat Co., 64 F.3d 332, 333 (7th Cir. 

1995).  In sum, we show below that granting the petition would upend the 

enforcement and adjudication structure of the OSH Act and hold a sanction over 

Dolgencorp to no purpose. 

Despite what the petition says, it does not in reality seek an order enforcing 

the “final order of the Commission.”  Under the OSH Act a “final order of the 

Commission” evolves directly from an OSHA citation (either uncontested or 

affirmed3) that describes the violation “with particularity.”  OSH Act § 9(a), 

29 U.S.C. § 658(a) (emphasis added).4  Dictionaries contemporaneous with the OSH 

Act define “particularity” as “[e]xactitude of detail, especially in description”5 and 

“the detailed statement of particulars.”6  The analogous particularity requirement 

                                                 
3 OSH Act §§ 10(a), (b), 17(d); 29 U.S.C. §§ 659(a), (b), 666(d).   

4 OSH Act § 9(a), 29 U.S.C. § 658(a), states in part:  “Each citation shall be in writing and shall 

describe with particularity the nature of the violation, including a reference to the provision of 

the Act, standard, rule, regulation, or order alleged to have been violated. In addition, the citation 

shall fix a reasonable time for the abatement of the violation.” 

5 Particularity, AMERICAN HERITAGE DICTIONARY 956 (1st ed. 1969) (sense 2, “Exactitude of 

detail, especially in description”).  See also Particularity, WEBSTER’S THIRD NEW 

INTERNATIONAL DICTIONARY 1647 (1966) (sense 2.c, “attentiveness to detail : precise 

carefulness (as of description, statement, investigation) . . . .”; sense 2.d, “preciseness in . . . 

expression”); Particularity, RANDOM HOUSE DICTIONARY 1052 (1st ed. 1981) (sense 3, 

“detailed, minute, . . . as of description or statement”).   

6 Particularity, BLACK'S LAW DICTIONARY (revised 4th ed. 1968). 
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in FED.R.CIV.P. 9(b)7 requires such detail as “the time” of an allegedly violative 

communication.  Uni*Quality, Inc. v. Infotronx, Inc., 974 F.2d 918, 923 (7th Cir. 

1992).  The importance of particularity is especially great when an employer is 

accused or could be accused of a failure to abate a final order.  Marshall v. Harrison 

Lumber Co., 569 F.2d 1303 (5th Cir. 1978) (detailed discussion).8   

It has thus been the rule since the earliest days of the OSH Act that, once 

abatement occurs, any substantially similar violation—or even a seemingly 

identical violation—of the same standard arising thereafter would not be the same 

condition described by the Commission’s final order (and thus would not be subject 

to failure-to-abate penalties) but would be a new, “repeated” violation.  MARK 

ROTHSTEIN, OCCUPATIONAL SAFETY AND HEALTH LAW p. 541 (2022 ed.) (cited 

condition that “was abated but recurred” not violation of final order; new “repeated” 

violation); AM. BAR ASS’N, OCCUPATIONAL SAFETY AND HEALTH LAW 283 (G. Dale and 

K. Tracy, eds., 2018) (same); Braswell Motor Freight Lines, 5 BNA OSHC 1469, 

1471 (OSHRC 1977)9; OSHA, Field Operations Manual, CPL 02-00-164, Ch. 4, 

§ VII.F (April 14, 2020), available at <www.osha.gov/enforcement/directives/cpl-02-

                                                 
7 FED.R.CIV.P. 9(b) states that, “[i]n alleging fraud or mistake, a party must state with 

particularity the circumstances constituting fraud or mistake.” 

8 Courts, including this one, have drawn a distinction between the particularity needed to support 

failure-to-abate penalties and the particularity needed if a citation is being litigated.  In addition 

to Harrison, see Brock v. Dow Chemical U.S.A., 801 F.2d 926, 930 (7th Cir. 1986).  That 

distinction is not at issue here. 

9 Braswell states that a failure to abate “differs from a ‘repeated’ violation.  The former applies if 

the violation continuously existed between the initial and follow-up inspections; the latter applies 

if the violation was corrected after the initial inspection but then recurred.”  The Commission 

there noted that OSHA stated this same view in its Field Operations Manual from the early 

1970’s. 
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00-164>.10  “The Act itself distinguishes between citations for past violations and 

proceedings following the employer’s failure to correct violations once it has been 

cited.”  Diebold, Inc. v. Marshall, 585 F.2d 1327, 1339 n.16 (6th Cir. 1978). 

Inasmuch as the cited conditions no longer exist, what the petition in reality 

seeks is an obey-the-law injunction order (which is generally improper (EEOC v. 

AutoZone Inc., 707 F.3d 824, 841-42 (7th Cir. 2013)) requiring compliance in 

perpetuity with those standards cited in the final order.  And because the order 

could only enjoin future violations—that is, violations other than those described 

“with particularity” in the “final order of the Commission” (contrary to OSH Act 

§§ 9(a), 10(b) and 17(d))—it would not be authorized by OSH Act § 11(b), 29 U.S.C. 

§ 660(b).   

Worse, such an injunction would require this Court, contrary to its precedent, 

to assume a role far different from that contemplated by OSH Act § 11(b).  Should 

an alleged new violation by Dolgencorp of a cited standard occur anywhere in the 

Seventh Circuit, from now until the end of time, this Court could not just impose 

additional penalties.  It first would have to hold the “equivalent [of] a trial leading 

to a judgment.”  Reich v. Sea Sprite Boat Co., 64 F.3d 332, 333 (7th Cir. 1995).  

Thus, should a store employee leave a box in the arguable vicinity of an exit door 

(Item 1), or arguably within an exit route (Item 2), or arguably in the vicinity of a 

                                                 
10 OSHA’s current Field Operations Manual states:  “F. Repeated v. Failure to Abate.  A failure 

to abate exists when a previously cited hazardous condition, practice or non-complying 

equipment has not been brought into compliance since the prior inspection (i.e., the violation is 

continuously present) and is discovered at a later inspection.  If, however, the violation was 

corrected, but later recurs, the subsequent occurrence is a repeated violation.” 
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fire extinguisher (Item 3a) or electrical panel (Item 3b), this Court would have to 

hold a trial (presumably after discovery) and adjudicate the lawfulness of that new 

condition in the first instance.  It would have to determine whether that box given 

its position at that time in fact prevented employees from “open[ing] an exit route 

door from the inside” (29 C.F.R. § 1910.36(d)(1)), or in fact prevented the exit route 

from being “free and unobstructed” (§ 1910.37(a)(3)), or in fact prevented the fire 

extinguisher from being “readily accessible” (§ 1910.157(c)(1)) or in fact prevented 

“[s]ufficient access and working space … to permit ready and safe operation” 

(§ 1910.303(g)(1)).  And because the condition would not have been previously 

adjudicated to be violative, all normal defenses would presumably be available, such 

as whether the employer knew or could, with the exercise of reasonable diligence, 

have known of the violative condition, a common defense in OSHA cases.11   

Under this petition, this Court would thus be performing the work of the 

Review Commissioners, the officials intended by Congress to provide “expert 

resolutions of the issues involved.”  Atlas Roofing Co. v. OSHRC, 430 U.S. 442, 461 

(1977).12  That is not what section 11(b) contemplates.  “The proceedings in the 

court of appeals are not at all equivalent to a trial leading to a judgment; our role is 

                                                 
11 This Court has noted that to prove an OSHA violation, OSHA “must demonstrate that the cited 

standard applies, that its terms were not complied with, that employees had access to the 

violative conditions, and that the employer knew or with reasonable diligence could have known 

of the violative conditions.”  CH2M Hill, Inc. v. Herman, 192 F.3d 711, 717 (7th Cir. 1999) 

(cleaned up). 

12 The Commission is an independent agency; it is not part of the U.S. Department of Labor.  Its 

members are appointed by the President and confirmed by the Senate.  OSH Act § 12(a); 

29 U.S.C. § 661(a).  It has a corps of administrative law judges.  See OSH Act § 12(e); 

www.oshrc.gov/about/administrative-law-judges/). 
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one of enforcement….”  Reich v. Sea Sprite Boat Co., 64 F.3d 332, 333 (7th Cir. 

1995).  Granting the petition would therefore upend the penalty and adjudication 

structure of the OSH Act. 

The Secretary may argue that the above arguments draw in part upon 

provisions and concepts that concern failures to abate under OSH Act §§ 10(b) and 

17(d), and not an enforcement petition under OSH Act § 11(b).  The argument would 

be wrong because the two enforcement avenues draw upon the same statutory 

provisions.  Both require a Commission “final order.”  Both draw upon the same 

daily failure-to-abate penalty provision, OSH Act § 17(d), 29 U.S.C. § 666(d).  Reich 

v. Sea Sprite Boat Co., 50 F.3d 413, 416 (7th Cir. 1995) (looking to that provision for 

the appropriate penalty to be assessed when enforcing an unabated Commission 

final order under OSH Act 11(b)).  What would be different—and more formidable—

is that this Court, unlike the Occupational Safety and Health Review Commission, 

has contempt power.  But that does not mean that this Court should be adjudicating 

first-instance allegations of violation.  Section 11(b) contemplates that this Court 

will punish the continuation of those violations described with particularity by an 

uncontested or adjudicated citation, and thus encompassed by a final order of the 

Commission—not new violations. 

The Secretary may also claim that compliance with a final agency order does 

not moot a petition for enforcement.  The argument would be beside the point, for 

Dolgencorp is not arguing that this controversy is moot under case law pertaining to 

the Article III jurisdiction of federal courts or the power of equity courts, as in 
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Acosta v. Sunfield, Inc., No. 18-2465 (6th Cir. July 17, 2018), an unpublished Sixth 

Circuit case that the Secretary may cite.  Dolgencorp’s argument is different.  It 

draws upon and is confined to the OSH Act.  It also raises what appears to be a 

question of first impression in published OSH Act cases, as no such case involved a 

condition that had not been abated.  See Reich v. Sea Sprite Boat Co., 50 F.3d 413, 

416 (7th Cir. 1995); Brock v. Morysville Body Works, Inc., 829 F.2d 383, 386 (3d Cir. 

1987); and Brennan v. Winters Battery Mfg. Co., 531 F.2d 317, 320 (6th Cir. 1975) 

(noting the lack of abatement).  The question posed by this case is therefore 

apparently one of first impression. 

Moreover, the reasoning of the Sixth Circuit in the unpublished Sunfield case 

relied upon inapposite cases arising under the National Labor Relations Act, 

29 U.S.C. §§ 151-169 (“NLRA”), such as NLRB v. Mexia Textile Mills, 339 U.S. 563, 

567-68 (1950).  Those cases are inapposite because, first, as shown above and as this 

Court has held, the structure of the OSH Act does not permit first-instance 

adjudication by a court of appeals of whether a condition is violative; it leaves that 

to the Commission.  Under the NLRA, on the other hand, a court order of 

enforcement is the only means of enforcement; the NLRA grants the NLRB no 

authority to impose civil penalties, let alone for repeated violations.  That is why 

the NLRB would have to “play hide-and-seek with those guilty of unfair labor 

practices.”  339 U.S. at 568.  By contrast, under the OSH Act, OSHA can seek and 

the Commission can impose ten-fold greater penalties for repeated violations 

without having to go back to a court.   
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The Secretary may also drag other red herrings across the Court’s path.  He 

may argue that the “OSH Act” does not require him to allege the continued 

existence of a cited condition to obtain an enforcement order.  Whether that is true 

or not, it is irrelevant where the Secretary does not dispute that abatement of the 

cited condition has occurred, for it means that the petition seeks an order that can 

never have any consequence. 

Despite the petition’s repeated use of “summary” or “summarily,” issuance of 

the requested decree is not a ministerial function.  In Brennan v. Winters Battery 

Mfg. Co., 531 F.2d 317, 321 (6th Cir. 1975), the Sixth Circuit stated that “[t]he 

panel will decide whether the proposed order is final and unreviewable and whether 

summary enforcement should be granted.”  (Emphasis added.)   

*               *               * 

Dolgencorp should not be subjected in perpetuity to a court order, enforceable 

by contempt, unless it is clearly authorized by the OSH Act.  The order sought here 

is not authorized by the OSH Act—and certainly not clearly authorized.  The 

requested order should, therefore, not be issued. 

III. Request for Oral Argument 

 Dolgencorp respectfully requests the opportunity to present oral argument. 

IV. Conclusion 

Accordingly, the petition should be denied. 
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Respectfully submitted, 

OGLETREE, DEAKINS, NASH, SMOAK & STEWART, P.C., by 
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U.S. Department of Labor 
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DOCUIvIEN'I' 3 

z 
.,~• 

AlaFile E-Notice 

69-CV-2022-900051.00 

To: DOLLAR GENERAL CORPORATION 
CORPORATION SERVICE CO. 
2908 POSTON AVENUE 
NASHVILLE, TN, 37203 

NOTICE OF ELECTRONIC FILING 

IN THE CIRCUIT COURT OF BARBOUR COUNTY, ALABAMA 

LINDA WILLIAMS V. DOLLAR GENERAL CORPORATION 
69-CV-2022-900051.00 

The following complaint was FILED on 9/30/2022 3:27:56 PM 

Notice Date: 9/30/2022 3:27:56 PM 

PAIGE SMITH 
CIRCUIT COURT CLERK 

BARBOUR COUNTY, ALABAMA 
405 EAST BARBOUR STREET 

SUITE 3, ROOM 119 
EUFAULA, AL, 36027 

334-687-1500 
paige.smith@alacourt.gov 
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DOCUMEiv'T 4 

State of Alabama 
SUMMoNS Court Case Number 

Unified Judicial System 

 

69-CV-2022-900051.00 
Form C-34 Rev.4/2017 ' C+IVIL - 

 

IN THE CIRCUIT COURT OF BARBOUR COUNTY, ALABAMA 
LINDA WILLIAMS V. DOLLAR GENERAL CORPORATION 

NOTICE TO: DOLLAR GENERAL CORPORATION, CORPORATION SERVICE CO. 2908 POSTON AVENUE, NASHVILLE, TN 37203 

(Name and Address of Defendant) 

THE COMPLAINT OR OTHER DOCUMENT WHICH IS ATTACHED TO THIS SUMMONS IS IMPORTANT, AND YOU MUST 
TAKE IMMEDIATE ACTION TO PROTECT YOUR RIGHTS. YOU OR YOUR ATTORNEY ARE REQUIRED TO FILE THE 
ORIGINAL OF YOUR WRITTEN ANSWER, EITHER ADMITTING OR DENYING EACH ALLEGATION IN THE COMPLAINT OR 
OTHER DOCUMENT, WITH THE CLERK OF THIS COURT. A COPY OF YOUR ANSWER MUST BE MAILED OR HAND 
DELIVERED BY YOU OR YOUR ATTORNEY TO THE PLAINTIFF(S) OR ATTORNEY(S) OF THE PLAINTIFF(S), 
JAMES MICHAEL TERRELL 

, 
(Name(s) ofAttomey(s)] 

WHOSE ADDRESS(ES) IS/ARE: 2201 ARLINGTON AVENUE SOUTH, BIRMINGHAM, AL 35205 
(Address(es) ofPtaintiff(s) orAttomey(s)] 

THE ANSWER MUST BE MAILED OR DELIVERED WITHIN 30 DAYS AFTER THIS SUMMONS AND COMPLAtNT OR 
OTHER DOCUMENT WERE SERVED ON YOU OR A JUDGMENT BY DEFAULT MAY BE RENDERED AGAINST YOU FOR 
THE MONEY OR OTHER THINGS DEMANDED IN THE COMPLAINT OR OTHER DOCUMENT. 

TO ANY SHERIFF OR ANY PERSON AUTHORIZED BY THE ALABAMA RULES OF CIVIL 
PROCEDURE TO SERVE PROCESS: 

Lj You are hereby commanded to serve this Summons and a copy of the Complaint or other document in 
this action upon the above-named Defendant. 

[; Service by certified mail of this Summons is initiated upon the written request of LINDA WILLIAMS 
pursuant to the Alabama Rules of the Civil Procedure. [Name(s)] 

09/30/2022 /s/ PAIGE SMITH By: 
(Date) (Signature of Cterk) (Name) 

[~l Certified Mail is hereby requested. /s/ JAMES MICHAEL TERRELL 
(PlaintJfPs/Attorney's Stgnature) 

RETURN ON SERVICE 
❑ Return receipt of certified mail received in this office on 

(Date) 
❑ I certify that I personally delivered a copy of this Summons and Complaint or other document to 

in County, 
(Name of Person Served) (Name of County) 

Alabama on 
(Date) 

(Address of Server) 

(Type of Process Server) (Setvei's Signature) 

(Server's Printed Name) (Phone Number of Server) 
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DOCUMENT 1 
~ ELECTRONICALLY FILED 

9/30/2022 3:27 PM 
cn w nnnl nnnnci nn 

State ofAlabama COVER SHEET 
.;..~,~ ., ...,., 

Ca: CIRCUIT COURT OF 
~ BARBOUR COUNTY,ALABAM 

6` Unified Judicial System CIRCUIT COURT - CIVIL CASE PAIGE SMITH, CLERK - 

Fomt ARCiv-93 Rev. 9/18 (Not For pomestic Relations Cases) Date oi t Iling: '" Juoge Gooe: 

  

09/30/2022 

GENERAL Ii,4FORMATIUN  

IN THE CIRCUIT COURT OF BARBOUR COUNTY, ALABAMA 

LINDA WILLIAMS v. DOLLAR GENERAL CORPORATION 

First Plaintiff: [jBusiness []Individual First Defendant: UBusiness ❑ Individual 
❑ Government [_;Other ❑ Govemment ❑ Other 

NATURE OF SUIT: Select primary cause of action, by checking box (check only one) that best characterizes your action: 

TORTS: PERSONAL INJURY OTHER CIVIL FILINGS (cont'd) 

❑ WDEA - Wrongful Death ❑ MSXX - Birth/Death Certificate Modification/Bond Forfeiture Appeal/ 

❑~ TONG - Negligence: General Enforcement of Agency Subpoena/Petitlon to Preserve 

❑ TOMV - Negligence: Motor Vehicle ❑ CVRT - Civil Rights 

❑ TOWA - Wantonness ❑ COND - Condemnation/Eminent Domain/Right-of-Way 

❑ TOPL - Product Liability/AEMLD ❑ CTMP - Contempt of Court 

❑ TOMM - Malpractice-Medical ❑ CONT - Contract/Ejectment/Writ of Seizure 

❑ TOLM - Malpractice-Legal ❑ TOCN - Conversion 

❑ TOOM - Malpractice-Other ❑ EQND - Equity Non-Damages Actions/Declaratory Judgment/ 

❑ TBFM - Fraud/Bad Faith/Misrepresentation 
Injunction Election Contest/Quiet Title/Sale For Division 

❑ TOXX - Other: 
❑ CVUD - Eviction Appeal/Unlawful Detainer 

 

❑ FORJ - Foreign Judgment 

 

❑ FORF - Fruits of Crime Forfeiture 
TORTS PERSONAL INJURY 

❑ TOPE - Personal Property 
❑ MSHC - Habeas Corpus/Extraordinary Writ/Mandamus/Prohibition 

❑ TORE - Real Properly 
❑ PFAB - Protection From Abuse 

 

❑ EPFA - Elder Protection From Abuse 

OTHER CIVIL FILINGS ❑ QTLB - Quiet Title Land Bank 

❑ ABAN - Abandoned Automobile ❑ FELA - Railroad/Seaman (FELA) 

❑ ACCT - Account & Nonmortgage ❑ RPRO - Real Property 

❑ APAA - Administrative Agency Appeal ❑ WTEG - Will/Trust/Estate/Guardianship/Conservatorship 

❑ ADPA - Administrative Procedure Act ❑ COMP - Workers' Compensation 
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ELECTROi`TICALLY FILED 

9130/2022 3.27 PN1=' ~ 
~ 69-CV2022-900051.00 

CIRCUIT COURT OF 
BARBOUR COUNTY,ALABA~'vfA 

.PAIGE SivtITH, CLERK • ; IN TI~E CIRCUIT COURT OF Br~RBOUR COUNTx, _~__—_._~:.__  
(Eufaala Division) ' 

Llii'DA WILLIAMS, 

Plaintiff, CIVIL ACTION NO. 

V. 

DOLLAR GENERAI<. CORPORATION, 

Defendant. 

CLASS ACTION C0MPLAINT 

Plaintiff Linda VVilliams ("Plaintiff'), individually and on behalf of all others similarly 

situated, by and through her undersigned attorneys, brings this Class Action Complaint against 

Defendant Dollar General Corporation ("Dollar General") for its negligent, reckless, and/or 

intentional practice of selling products that may be contaminated by virtue of rodent infestation 

and other unsanitary conditions in stores throughout Alabama and other southern states. Plaintiff 

seeks both injunctive and monetary relief on behalf of the proposed Class (as defined herein), 

including requiring full and accurate disclosure of the rodent infestation and other unsanitary 

conditions, as well as restoring rno.nies to the members ofthe proposed Class. Plaintiffalleges the 

following based upon personal knowledge, investigation by counsel, and facts that are a matter of 

public record and, as to all other matters, upon information and belief: 

I. INTRODUCTION 

1. Dollar General Corporation is a Fortune 500 company and a leading operator of 

discount variety stores in North Arnerica. Dollar General is the largest retailer in the United States 

by store count, with rnore than 18,000 stores, located within five miles of approximately 75% of 

r 
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the U.S. population.' As of February 25, 2022, Dollar General operated18,190 retail locations in 

47 states throughout the United States, including 869 stores in Alabama..'- In the fiscal year of 

2021, Dollar General's net sales amounted to approxirnately 34.22 billion U.S. dollars.' Dollar 

General's largest merchandise category is consumables, accounting for over 75% of their net sales, 

which include paper and cleaning products, packaged foods, perishables, snacks, health and 

beauty, pet and tobacco products.4 

2. Dollar General is a"value store" that sells groceries, medicine, medical devices, 

dietary supplements, cosmetics, and many other household goods. Thousands of Alabama 

consumers depend upon Dollar General for their daily needs. According to Dollar General: "Dollar 

General stands for convenience, quality brands and low prices. Dollar Genera's stores aim to make 

shopping a hassle-free experience. We design small, neighborhood stores with carefully-edited 

merchandise assortments to make shopping simpler. Dollar General saves time by staying focused 

on household essentials including paper and cleaning products, foods, over-the-counter medicines, 

health and beauty products, seasonal items, baby needs and more."5  Many stores are located in 

rural areas, usually in small towns, often within walking distance or a very short drive from 

consumers' homes. 

3. Dollar General operates 28 distribution centers across the country to support its 

retail stores. According to Dollar General, "Well-stocked aisles and prvducts ifi perfect shape are 

key to our success. Every day, tens of thousands of items make it to stores all over the country— 

all thanks to the dedicated work of our distribution center teams. In addition to our 18 state-of-the-

 

I  Dollar General 2021 Annual Report, available at 
https://investor.dollargeneral.com/downbad/companies/dollargeneral/Annual%20Reports/Final%20pdi°/o202021 %2 
Oannual%20report.pdf 121086/number-oE dollar-general-store:,-in-the-united- 
states-bv-state/ (last visited September 27, 2022). 
'- Id. 
' Id. 
4 Id 
5  Dollar General, .9hout Dn11ar General, available at https://dollargeneral.com/about-us (last visited Aucu.st 15, 
?02?). 
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art facilities around the country, we have added 10 Fresh distribution centers that allow us to 

deliver fresh foods such as milk, eggs, and more to our stores across the country."' (emphasis 

added). One of those distribution centers for Alabama and other southeastern stores is located at 

4101 Lakeshore Parkway in Bessemer, Alabztna (the "Bessemer Distribution Center"). The 

Bessemer Distribution Center distributes products to Dollar General stores in. Alabama and other 

southern states, including over 860 stores in Alabama. 

4. In or around late July or early August 2022, Dollar General closed the Bessemer 

Distribution Center due to signil"icant rodent infestation. The closure of the Bessemer Distribution 

Center came affter several Dollar General employees voiced concerns about rodents being present 

inside the facility, including rodents in and on retail merchandise. An individual under the name 

"CollegevilleGQ" on Facebook posted three separate videos of rats in food inventory and dead in 

the facility during his employment at the Bessemer Distribution Center. The videos were uploaded 

on February 23 and 25, 2022. On August 8, 2022, Birmingham news station CBS42/W1AT ran a 

news story about the Bessemer Distribution Center closure and the rodent/infestation concerns at 

the Bessemer Distribution Center.7 

5. The rodent infestation and unsanitary conditions were never disclosed to Dollar 

General consLuners prior to the CBS 42 report. The rodent infestation and unsanitary conditions at 

the Bessemer Distribution Center pose a major health and safety hazard to consumers. 

6. There are numerous dangers associated with rodents including the potential 

presence of Salmonella, an organism which can cause serious and sometimes fatal infections in 

infants, young children, frail or elderly people, pregnant persons, persons with pre-existent 

6  Dollar Generral, Distribtttiort Ceizters, available at https://careers.dollarUeneral.comldistribution-centers/ (last 
visited September 27, 2022). 
' www.cbs42.com/news/locaUbessemer-dollar-aent-ral-distribution-center-temporarily-closed-due-to-possible-rat- 
infestation/ 
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pathology (e.g., patients with cancer undergoing chemotlierapy treatments, organ transplant 

recipients, etc.) and others with weakened immune systems. 

7. Dollar General had actual knowledge of the rodent in.festation since at least late 

2021. Dollar General knew or should have known of the rodent infestation from far earlier due to 

its obligation to iiispect its facilities, including distribution centers, for safety and health-related 

issues and to maintain clean environment of its facilities. Nevertheless, Dollar General chose to 

omit iiiformation about the rodent infestation and not to disclose rodent infestation to Plaintiff and 

tlie Class, so that it could contintie to profit froin the sale of its products. 

8. The potentially harmful consumable products at issue include: (a) human foods, 

snacks and beverages (groceries, perishables, canned goods, packaged dinners, condiments, herbs 

and spices, boxed baking mixes, beer and wine, frozen foods, candy and gum,); (b) animal foods; 

(c) cosmetics and personal care products (skineare p.roducts, baby oils, lipsticics, toothpaste, 

shampoos, feminine care, and baby wipes); (d) baby products (baby food and formula, diapers and 

wi.pes, and baby bath and skincare products), (e) medical devices (feminine hygiene products, 

surgical masks, contact lens cleaning solutions, bandages, and nasal care products); (f) over-the- 

cotuiter medications (pain medications, eye drops, dental products, antacids, and other medications 

for both children and adults) and (g) vitamins and dietary, herbal and mineral supplements. 

9. At no time, either before or after the Bessemer Distribution Center closing, lias 

Dollar General alerted consumers to the potentially harmful and contaminated products, nor has 

Dollar General issued any type of inspection or recall of products that may be affected. 

10. During this time, Dollar General made significant profits, while lcnowingly 

ex.posing Alabatna consuniers to potentially hazardous or contaminated products by allowing and 

failing to prevent long-lasting and niassive rodent infestations and other unsanitary conditions at 

its Bessemer Distribution Center. These facts demonstrate a troubling pattern of willfiil and 

4 
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intentiorial neglect and deceptive and unconscionable business practices by Dollar General that 

compromise the health, safety, and well-being of Alabama consumers. 

l 1. Despite its knowledge, Dollar General omitted inforniation regarding the rodent 

infestation and unsanitary conditions from all advertising, promotion, or other contacts with 

Plaintiff and members of the Class prior to their purchase of products and continued to ship the 

products to its stores located in the southeast, including Alabama, from the Bessemer Distribution 

Center. By knowingly failing to disclose the rodent infestation and associated risk of 

contamination to consumers and by failing to correct the probleni, Plaintiff and the Class purchased 

products of a lesser standard, grade and quality represented that do not meet ordinary and 

reasonable consumer erpectations regarding the quality or value of the products and are tmfit for 

their intended purpose. Moreover, the contamination associated with the rodent infestation poses 

a signif cant health risk to consumers that used or handled the products. 

12. Plaintiff brings this action on behalf of herself and all those similarly situated (the 

"Class," "Class Mernbers,") for Defendant's deceptive practices in violation of Alabama law. 

Plaintiff seeks damages, attorney's fees and costs, punitive damages, and the replacement of, or 

refund of money paid to purchase the products, and any other legal relief available for their claims. 

Should Plaintiff's demanded legal relief be unavailable or prove insufFcient, Plaintiff seeks 

appropriate equitable and injunctive relief in the alternative pursuant to Ala. R. Civ. P. 8(a)(3). 

II. PARTIES 

13. Plaintiff Linda Williams is, and at all times relevant hereto has been, a resident 

citizen of Eufaula, Alabama, located in Barbour County. Plaintiff purchased various consumable 

items, including, but not limited to, human foods, cosmetics and personal care products and over 

the counter medications, throughout 2022 from Dollar General located in Eufaula, Alabama. 

5 
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14. During the time, Plaintiff purchased, handled and used these consumable products, 

and due to the false and misleading claims and omissions by Defendant, Plaintiff believed the 

consumable products she purchased were safe. Plaintiff was unaware the products contained, or 

had a risk of containing, Salmonella or other infectious diseases. Plaintiff would not have 

purchased the consumable products if the rodent infestation and the related potential for 

contamination with Salmonella or other infectious disease had been fully and accurately disclosed 

and represented. 

15. Defendant Dollar General Corporation is incorporated under the laws of the state 

of Temiessee. Defendant is responsible for the manufacturing, labeling, niarketing, distribution, 

and sale of its products to thousands of consumers in Alabama. 

III.  JURISDICTION AND VENUE 

16. Jiuisdiction is proper in Alabama as Plaintiff shopped at Dollar General stores in 

Eufaula, Alabama and purchased one or more of the harmful and contaminated consumable 

products described herein. Further, the harmful and contaminated consumable products described 

herein came to the Dollar General Eufaula store location through the Bessemer Distribution Center 

at issue. 

17. Venue is proper in Barbour County, Alabama pursuant to Ala. Code § 6-3-7(a) 

because Plaintiff resides in Barbour County, Plaintiffs transactions with Defendant occurred in 

Barbour County, and a substantial part ofthe events or omissions giving rise to the claim occurred 

in Barbour County. Defendant conducts business in Barbour County, Alabama, and its contacts 

here are sufficient to subject it to personal jurisdiction. 

IV. FACTUAL ALLEGATIONS 

18. In or around late July or early August 2022, Dollar General closed its Bessemer 

Distribution Center due to significant rodent infestation as well as other unsanitary conditions. The 

6 
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closure of the Bessemer Distribution Center occurred after several Dollar General employees 

voiced concerns about rodents being present inside the facility, including in and on retail 

merchandise. An individual under the name "CollegevilleGQ" on Facebook posted three separate 

videos of rats in food inventory and dead inside the facility during his employment at the Bessemer 

Distribution. Center. The videos were uploaded on February 23 and.25, 2022. The photographs 

below were captured from these videos and were featured on CBS42/WIAT's August $, 2022 news 

story: ' 
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19. On August S, 2022, Birmingham iiews station CBS42/WIAT ran a news story about 

the Bessemer Distribution Center closure and the rodent infestation concerns at the Bessemer 

Distribution Center. 
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20. The rodent infestation and unsanitary conditions were never disclosed to Dollar 

General consumers prior to the CSS42 report. The rodent infestation and unsanitary conditions at 

the Bessemer Distribution Center pose a major health risk and safety hazard to consumers. 

21. Because of the rodent infestation and other unsanitary conditions at the Bessemer 

Distribution Center, numerous categories of products purchased by consumers from Dollar 

General are unsafe for consumers to use or handle and should be discarded. 

22. The potentially harmful consumable products at issue include: (a) huinan foods, 

'snacks and beverages (groceries, perishables, caniied goods, packaged dinners, condiments, herbs 

and spices, boxed baking mixes, beer and wine, frozen foods, candy and gum,); (b) animal foods; 

(c) cosmetics and personal care products (skincare products, baby oils, lipsticks, toothpaste, 

shampoos, feminine care, and baby wipes); (d) baby products (baby food and formula, diapers and 

wipes, and baby bath and skincare products), (e) medical devices (feminine liygiene products, 

surgical masks, contact lens cleaning solutions, bandages, and nasal care products); (f) over-the- 

counter medications (pai.n medications, eye drops, dental products, antacids, and other medications 

for both children and adults) and (g) vitarnins and dietary, herbal and mineral supplements. 

23. Dollar General is responsible for the safe, clean and proper storage of all products 

in its distribution centers and the safety and quality of those products sold in its stores. Dollar 

General exerts day-to-day operational control f-rom the top down, with its national corporate entity 

designing, supervising, and implementing uniform policies and procedures (to the extent they exist 

and are followed) that govern how its distribution centers, including the Bessemer Distribution 

Center, and its stores operate, including the conduct at issue herein. Dollar General's method of 

control intentionally allowed and resulted in the massive and long-lastiiig rodent infestation at the 

Bessemer Distribution Center and the selling of thousands of dollars' worth of potentially 

hazardous and contaminated products to Alab una consumers. 

: 
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24. Alabama consuiners depen.d and rely upon representations by Dollar General 

concerning the safety and quality of its products. The pervasive and extensive rodent infestation 

and other unsanitary conditions at the Bessemer Distribution Center were not disclosed to Alabaina 

consumers prior to the CBS42/WIAT report and warehouse closure, despite the significant health 

and safety threats to consuiners. 

25. Alabaina consumers paid thousands of dollars to Dollar General for products 

inipacted by its rodent infestation, and because of the multitude of health hazards and dangers 

associated with these products, the commercial value ofthese products has been stripped. 

26. Dollar General had actual kiiowledge of tlie rodent infestation since at least 2021. 

Dollar General knew or should have knoNvn of the rodent infestation and otller unsanitary 

conditions far earlier, however, due to its obligation to inspect its facilities for safety, cleanliness, 

quality control, and health-related issues. Nevertheless, Dollar General chose not to disclose this 

information to Alabama consurners but continued to profit from the sales of its potentially 

hazardous or contaminated goods. 

27. Dollar General omitted information about the extraordinary rodent infestation and 

resultant product contamination from all advertising, promotions, or other contacts with Alabama 

consumers prior to the consumer's purchase of the potentially hazardous or contaminated products 

and continued to ship these products to its Alabaina stores from the Bessemer Distribution Center. 

By knowingly failing to disclose this information or correct the problems and associated risks of 

contamination, Alabama consumers purchased products of a lesser standard, grade, and quality 

that failed to meet ordinary and reasonable consumer expectations regarding quality and vahie of 

products. These products were unfit for their intended pui-poses. 

28. Alabama consumers purchased and continued to handle or use the potentially 

hazardous or contanlinated products and were unaware that the products they purchased could be 

9 
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dangerous. Alabania consumers, including Plaintiff, would not have purchased the potentially 

hazardous or contaminated products if Dollar General had fiilly and accurately disclosed the rodent 

infestation and the related potential for contamination witli Salmonella bacteria or other infectious 

diseases. 

29. Alabama consumers, including Plaintiff, relied on Dollar General's marketing, 

which it disseminated throughout the state, through advertising, packaging, and labeling that 

omitted any mention of its rat infestation and contaminated or potentially contaminated goods. 

30. Plaintiff alleges that at all relevant times, including specifically at the time Plaintiff 

and Class Members purchased the products, Dollar General knew, should liave known, or was 

reckless in not knowing of the rodent infestation; Dollar General had a duty disclose information 

material to a consumer, such as the rodent infestation, based upon its exclusive knowledge; but 

Dollar General never disclosed the rodent infestation to Plaintiff, Class Members, or the general. 

public. 

31. Plaintiff makes the following allegations as specific as reasonably possible: 

a) dVho: Dollaf• General actively omitted information concerning tlie 

existence of the rodent infestation and unsanitary conditions from Plaintiff 

and Class Members at the point of sale or thereafter. Defendant's agents 

should have and could have disclosed the rodent infestation. As to Plaintiff, 

Defendant should have and could have disclosed the rodent infestation at 

the time Plaintiff purchased the products or thereafter. 

b) What: Dollar General lcnew, should have known, or was reckless in not 

knowing, that the products were exposed to Salmonella and other infectious 

diseases due to the rodent infestation. Despite its knowledge, Dollar General 

failed to disclose tlze r•odent infestation at the point of sale or thereafter. 

10 
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c) When: Dollar General's omissions begail frotri the start of the Class Period 

and contijrtte to this day. Dollar General has never taken any action to 

inform Plaintif.f, Class Members, or the general public of the true nature or 

extent of the rodent infestation. As to Plaintiff, Defendant has continually 

omitted the true nature of the rodent infestation for the entirety of the 

relevant time period, including at the point of sale. 

d) Where: Dollar General's omissions occurred in every comrru.rnication it had 

with Plaiiitiff, Class Members, and the general public. As to Plaintiff, 

Defendant's oinissions occurred in every communication it had with 

Plaintiff about the products, including all communications that happened 

before, at the point of and after Plaintiff's purchases. 

e) How: Defendant omitted and failed to disclose the rodent i.nfestation to 

Plaintiff, Class Members, or the general public at the point of sale or 

thereafter via a press release, postings at its stores, per.manent warnings 

affixed to the products, direct mail campaign, or otherwise. As to Plaintiff, 

Defendant omitted and failed to disclose the rodent infestation in any 

communication or point of sale document. 

f) Why: Due to corporate greed, Dollar General omitted the rodent infestation 

to deceive Plaintiff, Class Members, and the general public into buying 

produets to rnccxirnize its profits. Furthering its goal to maximize profts, 

Dollar General failed to notify Class 1Vlembers of the true nature of the 

rodent infestation to avoid requests to refund product purchases. As to 

Plaintiff, Dollar General omitted the rodent infestation to deceive them into 

11 
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purchasing products, thereby maximizing Defendant's profits and to avoid 

refiinding the cost of products to consuiners. 

g) Causation: .BecauseDollar General failed to disclose the rodent infestation, 

despite its extensive knowledge, Plaintiff and Class Members purchased 

products that were of a lesser staiidard, grade or quality that failed to meet 

ordinary and reasonable consumer expectations regarding quality aiid value 

of the products and these products did not or will not safely perfoi-in as 

intended. As such, these contaminated and potentially hazardous products 

are worth less than those products of uncontaminated standard, grade or 

quality and ones that are safe to use and handle. Had Defendant disclosed 

the rodent infestation, Plairitiff and otlier Class 111enzbers rvoarld not have 

pcircha.sed the prodarcts, or certairrly tivoulcl hcrve paid less for the prodrrcts. 

32. Earlier this year, Dollar General.'s primary competitor, Family Dollar, closed over 

400 retail. stores and issued a voluntary recall of retail product as a result of similar massive rodent 

infestation and unsanitary conditions at Family Dollar's West Mempliis Distribution Center. In 

contrast to the closure of retail stores, affinnative notice to consumers, and a voluntary recall of 

products disseminating out of the West Memphis Distribution Center, Dollar General has taken no 

actions to inform the public, close or inspect affected retail stores, or recall any contaminated or 

potentially contaniinated retail products that may be in the hands of consumers and pose a 

significant health and safety risk. 

V. CLASS ACTION ALLEGATIONS 

33. Plaintiff brings this action as a class action pursuant to Rule 23 of the Alabama 

Rules of Civil Procedure on behalf of the following Class: 

All persons residing in the state of Alabama who, durina the twelve 
(12) months preceding the filing of this class action complaint, 
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purchased consuw-nable products including: (a) human foods, snacks 
and beverages; (b) animal foods; (c) cosinetics a.nd personal care 
products; (d) baby products, (e) medical devices; (f) over-the- 
counter medications and (g) vitamins and dietary, herbal and 
mineral supplements frorn Dollar General stores located in Alabama 
and supplied by the Bessemer Distribution Center. 

34. Excluded from the Class are Defendant, its eniployees, officers, directors, legal 

representatives, heirs, successors and wholly or partly owned subsidiaries or affiliates of 

Defendant, Class Counsel and their employees, and tlic judicial officers and their immediate family 

members and associates court staff assigned to tliis case. 

35. Numerositv—Ala. R. Civ. P. 23(a)(1). The Class is comprised of thousands of 

individuals who were Defendant's customers, the joinder of which in one action would be 

inmprracticable. The exact number or identification of the Class Members is presently unknown. 

The identity of the Class 1Vlembers is ascertainable and can be deterniined based on Defendant's 

records. 

36. Predominance of Cornmon Ouestions—Ala. R. Civ. P. 23(a)(2), 23(b)(3). The 

questions of law and fact conunon to the Class predominate over questions affecting only 

individual Class Members, and include, but are not limited to, the following: 

a) whether Defendant owed a duty of care; 

b) whether Defendant knew or should have known that the rodent infestation existed; 

c) whether Defendant knew or should have known that the rodent infestation posed 

health and safety risks to consumers; 

d) whether Defendant failed to disclose the rodent infestation; 

e) whether Defendant's representations in advertising, warranties, packaging, and/or 

labeling are false, deceptive, and misleading; 

f) whether those representations are likely to deceive a reasonable constimer; 
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g) wliether Defendant had knowledge that those representations were false, deceptive, 

and misleading; 

h) whether Defendant continues to disseminate those representations despite 

knowledge that the representations are false, deceptive, and misleading; 

i) whether Defendant's failure to notify and disclose the rodent infestation is material 

to a reasonable consumer; 

j) whether Defendant's marketing and advertising of the products are likely to 

mislead, deceive, confuse, or confound consumers acting reasonably; 

k) whether Defendant violated Alabama law; and 

1) whether Plaintiff and the members of the Class are entitled to declaratory and 

injunctive relief. 

37. Defendant engaged in a common course of conduct giving rise to the legal rights 

sought to be enforced by Plaintiff individually and on behalf of the other members of the Class. 

Identical statutory violations and business practices and harms are involved. Individual questions, 

if any, are not prevalent in comparison to the numerous cornmon questions that dorninate this 

action. 

38. Typicalitv—Fed. R. Civ. P. 23(a)(3). Plaintiff's claims are typical of those of the 

members of the Class in that they are based on the same underlying  facts, events, and 

circumstances relating to Defendant's conduct. 

39. Adequacy—Ala. R. Civ. P. 23(a)(4); 23(g)(1_). Plaintiff will fairly and adequately 

represent and protect the interests of the Class, has no interest incompatible with the interests of 

the Class, and has retained counsel competent and experienced in class action, consumer 

protection, and false advertising litigation. 

14 

Case 2:22-cv-00656-ECM-JTA   Document 1-1   Filed 11/11/22   Page 18 of 27



DOCUMENT 2 

40. Predominance —Ala. R. Civ. P. 23(b)(3).  Questions of law and fact common to the 

Class predominate over any questions affecting only individual members of the Class. 

4.1. Suneriority—Ala. R. Civ. P. 23(b)(3).  A class action is the best available method 

for the efficient adjudication of this litiaation because individual litigation of Class Members' 

claims would be impracticable and individual litigation would be unduly burdensome to the courts. 

Plaintiff and members of the Class have suffered irreparable harm as a result of Defendant's bad 

faitli, fraudulent, deceitful, unconscionable, tuilawfiil, and unfair conduct. Because of the size of 

the individual Class Meinbers' claims, no Class Member could afTord to seek legal redress for the 

wrongs identified in this Complaint. Without the class action vehicle, the Class would have no 

reasonable remedy and would continue to suffer losses, as Defendant continues to engage in the 

bad faith, &audulent, deceitful, unconscionable, unlawful, and unfair conduct that is the subject of 

this Complaint, and Defendant would be permitted to retain the proceeds of its violations of law. 

Further, individual litigation has the potential to result in inconsistent or contradictory judgments. 

A class action in this case presents fewer management problems and provides the benefits of single 

adjudication, economies of scale, and comprehensive supervision by a single court. 

COUNTI 
VIOLATION OF ALABAi1TA DECEPTIVE TR.ADE PRACTICES ACT 

(ALA. CODE § 8-19-1, et seg.) 

42. Plaintiff re-alleges and incoiporates by reference each of tlie paragraphs above. 

43. Plaintiff is a"consumer" within the meaning of ALA. CODE § 8-19-3 (2). 

44. Plaintiffis a"person"" within the meaning ofALA. CODE § 8-19-3(5). 

45. The products are "goods" within the meaning of ALA. CODE § 8-19-3(3). 

46. Defendant engaged in "trade or commerce" within the meaning of ALA. CODE 

§ 8-19-3(8). 
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47. The Alabama Deceptive Trade Practices Act ("Alabama DTPA") declares several 

specific actions to be unlawful, including: "(5) Representing that goods or services have 

sponsorship, approval, characteristics, ingredients, uses, benefits, or qualities that they do not 

have," "(7) Representing that goods or services are of a particular standard, quality, or grade, or 

that goods are of a particular style or model, if they are of another," and "(27) Engaging in any 

otlier Lnconscionable, false, misleading, or deceptive act or practice in the conduct of trade or 

commerce." ALA. CODE § 8-19-5. 

48. By concealing the risks and harms associated with the use and handling of the 

products (wliich due to the rodent infestation and other unsanitary conditioas contain or have a 

risk of containing Salmonella or other infectious diseases), Defendant engaged in deceptive 

business practices prohibited by the Alabama DTPA, including representing that products have 

characteristics, uses, benefits, and qualities which they do not have; representing that products are 

of a particular standard, quality, and grade when they are not; and engaging in other 

unconscionable, false, misleading, or deceptive acts or practices in the conduct of trade or 

commerce. All of this deception would be material to a reasonable consumer. 

49. Defendant also engaged in unlawful trade practices by employing deception, 

deceptive acts or practices, fraud, misrepresentations, or concealment, suppression or oinission of 

any material fact with intent that others rely upon such concealment, suppression or omission, in 

connection with the sale of the products. 

50. By failing to disclose a.nd by actively concealing the defects in the products, 

Defendant engaged in unfair and deceptive business practices in violation of the Alabama DTPA. 

51. In the course of Defendant's business, it willfully failed to disclose and actively 

concealed the dangerous risks posed by the products. Defendant's unfair or deceptive acts or 

practices were likely to and did in fact deceive reasonable consumers, including Plaintiff. 
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52. Defendant intentionally and knowingly misrepresented material facts regarding the 

products. 

53. Defendant knew or should have kiiown that its conduct violated the Alabama 

DTPA. 

54. Defendant owed a duty to disclose the true quality, safety and reliability of the 

products. 

55. Because Defendant fraudulently concealed the harms aiid risks associated witli the 

products, consumers were deprived of the benefit of their bargain since the products purchased 

were worth less than they would have been if they were free from such harms and risks. 

56. Plaintiff suffered ascertainable loss caused by Defendant's misrepresentations and 

its concealment. 

57. As a direct and proximate result of Defendant's violations of the Alabama DTPA, 

Plaintiff has suffered injury-in-fact and/or actual damage as alleged above. As a direct result of 

Defendant's .misconduct, Plaintiff and the Class incurred damages. 

58. Pursuant to ALA. CODE § 8-19-10, Plaintiff seeks monetary relief against 

Defendant. 

59. Plaintiff also seeks an order enjoining Defendant's unfair, unlawful, and/or 

^ deceptive practices, attorneys' fees, and any other just aizd proper relief available under ALA. 

CODE S 8-19-1, et seq. 

COUNT Ilf 
NEGLIGENCE 

60. Plaintiff re-alleges and incorporates by reference each of the paragraphs above. 

61. Defendant owed a duty to Plaintiff and the Class to exercise reasonable care in the 

manufacturing, labeling, advertising, marketing, promotion, storage, distribution, and sale, of its 

products. 
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62. Defendant breached its duties to Plaintiff and the Class by: 

a) marketing, selling, advertising and wzrranting defective products (which contain or 

have a risk of containing Salinonella or other infectious diseases) to Plaintiff and 

the Class; 

, b) failing to take those steps necessary to discontinue selling the contaminated and 

potentially hazardous products to consumers; 

c) failing to design, direct, train, supervise, or impleinent policies and procedures for 

the safe and clean storage, handling, and distribution of products to consumers; 

d) knowingly storing, distributing, and selling contaminated and potentially hazardous 

products to Plaintiff and the Class; and, 

63. failing to take those steps necessary to discontinue selling the products to 

consumers. Defendant was aware, or reasonably should have been aware, that the products were 

harmful and did not perform their intended use. 

64. When they purchased tlie products, Plaintiff and the Cl.ass were unaware of their 

unsafe and dangerous nature. 

65. As a direct and proxiinate cause of the foregoing, Plaintiff and the Class have 

suffered and will continue to suffer damages and economic loss described fully above. 

66. Plaintiff and the Class are entitled to damages in an amount to be detennined at 

trial. 

COUNT III 
BREACH OF INIPLIED WARRANTY 

67. Plaintiff re-alleges and incorporates by reference each of the paragraphs above. 

68. Defendant is a merchant engaging in the sale of goods to Plaintiff and the Class 

members. 

69. There was a sale of goods from Defendant to Plaintiff and the Class members. 
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70. As set forth herein, Defendant marketed and sold the products, and prior to tlie time 

the products werc purchased by Plaintiff and the Class, Defendant impliedly warranted to them 

that they were of inerchantable quality, fit for their ordinary use, and confornied to tlie promises 

and affirmations of fact made on the products' packages and labels that they did not. 

71. Plaintiff and the Class relied on Defendant's promises and affirmations of fact. 

72. Contrary to these representations and warranties, the products were not fit for their 

ordinary use or intended ptirpose and did not conform to Defendant's representations and 

warranties. 

73. Defendant breached the implied warranties by selling products that risk serious 

harin and Defendant were or should have been on notice of this breach. 

74. As a direct and proximate result of Defendailt's conduct, Plaintiff and the Class 

have suffered actual damages in that they have purchased the products that are worth less than the 

price they paid and that they would not have purchased at all had they known the harms and risks 

that the products contained. 

COUNTIV 
UNJUST ENRICHMENT 

75. Plaintiffre-alleges and incorporates by reference each ofthe paragraphs above. 

76. Substantial benefits have been conferred on Defendant by Plaintiff and the Class 

through the purchase of the contaminated and potentially hazardous products. Defendant 

knowingly and willingly accepted and enjoyed these benefits. 

77. Defendant either knew or should have knovvn that the payments rendered by 

Plaintiff and the Class were given and received with the expectation that the products would have 

the qualities, characteristicsand suitability for use represented and warranted by Defendant. As 

such, it would be inequitable for Defendant to retain tlie benefit of the payments under these 

circumstances. 
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78. Defendant's acceptance and retention of these benefits under the circunistances 

alleged herein make it inequitable for Defendant to retain the benefits without payment ofthe value 

to Plaintiff and the Class. 

COUNT V 
FRAUDULENT CONCEALMENT AND FAILURE TO DISCLOSE 

79. Plaintiff re-alleges and incorporates by reference each of the paragraphs above. 

80. During the Class period, Defendant knowingly, fraudulently, and actively 

represented, omitted and concealed from consumers material facts relating to the qual.ity, 

cleanliness and safety of its products. 

81. Defendant has a duty to disclose to Plaintiff and the Class the actual quality of its 

products which contain or have a risk of containing Salmonella or other infectious diseases. 

82. The misrepresentations, omissions and concealments complained of herein were 

material and were rnade on a uniform and niarket-wide basis. As a direct and proximate result of 

these rnisrepresentations, omissions and concealments, Plaintiff and the Class have been damaged, 

as alleged herein. 

83. Plaintiff and the Class reasonably aiid actually relied upon Defendant's 

representations, omissions and concealments. Such reliance may also be imputed, based upon tlie 

materiality of Defendant's wrongful conduct. 

84. Based on such reliance, Plaintiff and the Class purchased contatninated and 

potentially hazardous products and, as a result, suffered and will contiiiue to suffer damages and 

economic loss in an amount to be proven at trial. 

85. Had Plaintiff and the Class been aware of the tnie nature of Defendant's business 

practices, they would not have purchased the products. 
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86. Defendant's actions, omissions and willful misconduct, as alleged herein, constitute 

oppression, fraud and/or malice entitling Plaintiff and thc Class to an award of punitive damages 

to the extent allowed in an amount appropriate to punish or to set an exaniple of Defendant. 

COUNT VI 
DECLARATION AND INJUNCTIVE RELIEF 

87. Plaintiff re-alleges and incorporates by reference each of the paragraplis above. 

88. Plaintiff and the Class are entitled to declaratory relief establishing that Defendant 

engaged in unfair and deceptive practices. 

PRAYER FOR RELIEF 

WHEREFOR.E, Plai.ntiff prays that this case be certified and mai.ntained as a class action 

and for a judgment to be entered upon Defendant as follows: 

A. Appointing Plaintiff as representative of the Class and the undersigned counsel as 

Class counsel; 

B. For economic and cornpensatory darnages on behalf of Plaintiff and all Class 

Members; 

C. For actual daniages sustained; 

D. For treble damages pursuant to law, and all other actual, general, special, incidental, 

statutory, punitive, and consequential damages to which Plaintiff and Class Members are entitled; 

E. For injunctive relief, compelling Defendant to cease its unlawful actions and to 

account to Plaintiff for their unjust enrichment; 

F. For reasonable attorneys' fees, reimbursement of all costs for the prosecution of 

this action, and pre-judgment and post-judgment interest; and, 

G. For such other and further relief this Court deems just and appropriate. 

PLAINTIFF DEMANDS A TRIAL BY STRUCK JURY 
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Dated this 30th. day of September, 2022. 

/s/.Ianzes M. Terrell 
James M. Terrell 
Robert G. Methvin, Jr. 
METHVIN, 'I`ERRELL, YANCEY, 
STEPHENS & i1'IIL]LER, P.C. 
2201 Arlington Avenue South 
Birmingharn, Alabama 35205 
Telephone: 1-800-210-7476 
iterrell~:mtattorntivs.con3 
ra,mod-rntattorneys.com 

Chris T. Hellums (HEL012) 
Jonathan S. Mann (MAN057) 
PITTiYIAN, DUTTON, IHELLUMS, 
lr;RADLEY & 1VIANN P.C. 
2001 Park Place North, Suite 1100 
Birnvngham, AL 35203 
Tel: (205) 322-8$80 
Fax: (205) 328-271 l 
Ernail: chrishCooittmandutton.com 
Email: aonrn(u;)ittinandutton.com 

Wm. Eric Colley (COL081) 
P.O. Box 681045 
Fort Payne, AL 35968 
Tel: (256) 845-8101 
Fax: (256) 845-8103 
Email: collevw(-a~,bellsouth.net 

Attornevs for Plaintiff and the Proposed 
Class 

PLEASE SERVE DEIF'ENDAi~1T VIA ITS REGISTERED AGENT: 

Corporation Ser-vice Company 
2908 Poston Ave 
Nashville, TN 37203-1312 
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Troutman Pepper Hamilton Sanders LLP 
401 9th Street, N.W. 
Suite 1000 
Washington, D.C. 20004 

troutman.com 
 

Gregory F. Parisi 

gregory.parisi@troutman.com 
202.274.1933 
 

March 15, 2023 

Via E-Mail (shareholderproposals@sec.gov) 

U.S. Securities and Exchange Commission  

Division of Corporation Finance 

Office of Chief Counsel 

100 F Street, N.E. 

Washington, DC 20549 

 

Re:  Dollar General Corporation  

Shareholder Proposal of Domini US Impact Equity Fund and Various Co-Filers 

Securities Exchange Act of 1934—Rule 14a-8 

 

Ladies and Gentlemen:  

We are writing to you on behalf of our client, Dollar General Corporation (the “Company”), 

with respect to the shareholder proposal and supporting statement (collectively, the “Proposal”) 

submitted by Domini US Impact Equity Fund and 5 co-filers (together, the “Proponents”). 

On January 20, 2023, the Company submitted a letter (the “No-Action Request”) to the staff 

of the Division of Corporation Finance (the “Staff”) of the U.S. Securities and Exchange Commission 

(the “Commission”) requesting that the Staff confirm that it will not recommend any enforcement 

action to the Commission if the Company excludes the Proposal from its proxy statement and form of 

proxy for its 2023 Annual Meeting of Shareholders (collectively, the “2023 Proxy Materials”). The 

Company’s No-Action Request provided the Company’s analysis in support of the Proposal’s 

exclusion from the 2023 Proxy Materials in reliance on Rule 14a-8(i)(7) under the Securities Exchange 

Act, as amended (the “Exchange Act”), as relating to the Company’s ordinary business operations. 

 On March 3, 2023, the Proponents submitted a letter to the Staff responding to the No-Action 

Request (the “Response Letter”).  

The Company would like to reply to certain assertions made in the Response Letter. While 

the Company does not intend to reiterate the legal analysis and arguments set forth in the No-Action 
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Request, the Company wants to expand upon certain points that support exclusion of the Proposal 

from the 2023 Proxy Materials pursuant to Rule 14a-8(i)(7) of the Exchange Act. 

Pursuant to Rule 14a-8(j) under the Exchange Act, we are simultaneously providing the 

Proponents with a copy of this submission.   

1. There is a clear nexus between the Pending Litigation (as defined below) and the information 

requested by the Proposal, such that implementation of the Proposal could directly interfere 

with the Company’s litigation strategy, the conduct of the Pending Litigation and the 

resolution of the Pending Litigation (including the parties’ settlement postures). 

As described in the No-Action Request, the Company is presently involved in various 

litigation and other regulatory matters relating to the subject matter of the Proposal (collectively, the 

“Pending Litigation”): 

• the Company is defending through the administrative litigation process various contested 

citations pending with the Occupational Safety and Health Administration (“OSHA”) and 

certain state Occupational Safety and Health (“OSH”) agencies with respect to alleged 

violations of applicable federal and state workplace safety statutes (the “Citations”);1  

 

• the Company is defending against a petition (the “Petition”) filed by the Secretary of Labor 

for summary enforcement of a final order of the Occupational Safety and Health Review 

Commission, in which the Secretary of Labor contends that such order is necessary to 

ensure the Company satisfies its obligation under the related settlement agreement to 

comply with the Occupational Safety and Health Act (the “OSH Act”) and the safety and 

health regulations issued thereunder;2  

 

• the Company is defending against two class action lawsuits that, among other things, 

challenge the health and safety practices of the Company by alleging that the Company 

knew or should have known about a rodent infestation that allegedly posed a risk of 

contamination and illness (the “Class Actions”);3 and 

 
1 The Company currently has contested citations pending through state and federal administrative litigation processes.  

See, e.g., Occupational Safety and Health Review Commission Docket Nos:  22-1355, 22-1338, 22-1484, 22-1335, 22-

1336, 22-1323, 22-0862, 22-1223, 22-1022, 22-1427, 22-1228, 22-1339, 22-1325, 22-1016, 22-1023, 23-0012, 22-

1225, 22-1337, 22-1537, 22-1480, 23-0296, 23-0169, 23-0131, 23-0139, 23-0120, 23-0138, 23-0185, 23-0075, 23-

0214; Kentucky Occupational Safety and Health Review Commission Docket Nos: 5911-22, 5912-22. 
2 United States Court of Appeals for the Seventh Circuit Docket No. 22-2499.  
3 Mary Jones Wright v. Dollar General Corporation, case no. 1:23-cv-00027-LAG (“Wright v. Dollar General”); 

Linda Williams v. Dollar General Corporation, case no. 2:22-cv-656-ECMv (“Williams v. Dollar General”). An 
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• the Company is a nominal defendant in a shareholder derivative action for breach of 

fiduciary duties and waste of corporate assets, alleging that “members of Dollar General’s 

Board . . . have permitted and condoned hazardous working conditions for its employees” 

(the “Derivative Action”).4 

As discussed in our No-Action Request and further elaborated upon below, each of these 

Pending Litigation matters would be impacted by the implementation of the Proposal:   

The Citations. Each of the citations relates to an alleged violation of Section 5 of the OSH 

Act, an OSHA standard or a rule promulgated under the OSH Act with respect to which compliance 

is addressed in the Company’s existing policies and practices.5 The Company is currently contesting 

all of the Citations and seeking to reach a mutually agreeable resolution with OSHA with respect 

thereto. If a resolution between the Company and OSHA is not reached, the Company expects to 

litigate the Citations and challenge the Citations on all available grounds. In addition to disputing 

certain or all of the facts underlying the alleged violations, the Company expects to challenge other 

elements of each Citation, such as the classification of the alleged violation and the appropriateness 

of the proposed penalty. Both parties’ settlement postures and litigation strategies could be 

significantly impacted by the results of the requested audit, which would produce information 

regarding the overall impact of the Company’s policies and procedures on employee health and 

safety and thereby would directly relate to the violations alleged in the Citations. 

The Petition. The Petition seeks enforcement of OSHA’s June 20, 2022, final order (“Final 

Order”), alleging that “OSHA inspections have consistently identified violations related to blocked 

exit routes, blocked fire extinguishers, and blocked electrical panels.”6 Contrary to the Proponent’s 

assertion in its Response Letter,7 the Company did not concede that it “committed the violations” 

 
individual plaintiff has also filed a substantially similar claim in Alabama. See Alevnia Lewis v. Dollar General 

Corporation, case no. 69-cv-2022-900050.00. 
4 Brent Conforti, et. al. v. Jeffrey C. Owen, Michael M. Calbert, Warren Bryant, Ana Chadwick, Patricia Fili-

Krushel, Timothy McGuire, William C. Rhodes III, Debra A. Sandler, Ralph Santana, Todd Vasos and Carman 

Wenkoff, Defendants, and Dollar General Corporation, Nominal Defendant, case no. 3:23-cv-00059 (“Conforti v. 

Owen”). The Company acknowledges that this matter was not included in the No-Action Request, as it was filed on 

January 20, 2023, which was the deadline for the Company to file the No-Action Request pursuant to the 

requirements of Rule 14a-8 based on the date of the planned filing of the proxy statement. On February 13, 2023, the 

plaintiff amended the complaint to add breach of fiduciary duty allegations against certain of the Company’s 

officers. 
5 For example, the Citations relate to, among other matters, access to emergency exits, electrical panels and fire 

extinguishers, each of which is addressed by the Company’s policies and practices. 
6 United States Court of Appeals for the Seventh Circuit Docket No. 22-2499. 
7 Response Letter at p. 3. 
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underlying the Final Order. Instead, it entered into a settlement without admission of violation.8 As 

the Company describes in its Answer to the Petition, the Secretary of Labor seeks an order from the 

Seventh Circuit Court of Appeals that is contrary to the OSH Act and would attempt to hold Dollar 

General in contempt and impose sanctions for violations of the OSH Act that were not the subject of 

the Final Order.9 Accordingly, the requested audit of the impact of the Company’s policies and 

practices on employee safety and well-being pursuant to the Proposal would directly impact the 

Company’s litigation strategy and conduct related to the Petition.  

The Class Actions. The Company agrees that the Class Actions are focused on alleged harm 

to consumers, rather than employees. However, the Company disagrees with the Proponent’s 

assertion that this means that there is “no relationship” between the Proposal and the Class Actions.10 

The Class Actions raise issues related to the Company’s oversight of health and safety matters, as 

well as related policies and procedures. The Class Actions allege, among other things, that: 

• “Dollar General exerts day-to-day operational control from the top down, with its 

national corporate entity designing, supervising, and implementing uniform policies and 

procedures (to the extent they exist and are followed) that govern how its distribution 

centers, including the Bessemer Distribution Center, and its stores operate, including the 

conduct at issue herein”;11 and 

• Dollar General “breached its duties to Plaintiff and the Class by . . . failing to design, 

direct, train, supervise, or implement policies and procedures for the safe and clean 

storage, handling, and distribution of products to consumers.”12  

The Proposal broadly requests an “audit on the impact of the company’s policies and 

practices on the safety and well-being of workers.” Such an audit is likely to produce information 

overlapping substantially with the efficacy of policies and procedures also intended for consumer 

protection. As an example, the Company’s general sanitation policies and procedures are applicable 

to both consumers and employees. Keeping a clean and sanitized facility not only prevents employee 

accidents and injuries, but also creates a foundation for pest control. In preparing the Proposal’s 

 
8 See United States Court of Appeals for the Seventh Circuit Docket No. 22-2499, Exhibit A, Informal Settlement 

Agreement at number 7 (“The Employer takes the position that for purposes of actions other than actions or 

proceedings under the provisions of the Occupational Safety and Health Act of 1970, nothing contained herein shall 

be deemed an admission by the Employer that the Employer violated the Act or its regulations or standards.”). 
9 See pp. 4-9 of the Company’s Answer to the Petition, attached as Exhibit A to the Response Letter. 
10 Response Letter at 4. 
11 Williams v. Dollar General at paragraph 23 (emphasis added); Wright v. Dollar General at paragraph 23 

(emphasis added). 
12 Williams v. Dollar General at paragraph 62(c) (emphasis added); Wright v. Dollar General at paragraph 62(c) 

(emphasis added). 
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requested audit, it will be virtually impossible for the Company to exclude coverage of all policies 

and procedures that may impact consumer health and safety, either directly or indirectly, in such a 

way as to avoid implicating issues in the Class Actions.  

The Class Actions also raise issues with respect to the Company’s ability to implement, 

control and supervise policies and procedures generally.13 The requested audit would likely produce 

information related to the Company’s implementation, control and supervision of policies and 

procedures related to the safety and well-being of workers that could impact the Company’s litigation 

strategy with respect to these issues in the Class Actions. 

The Derivative Action: The Derivative Action, which was initially filed on the date the 

Company filed its No-Action Request, arises from the same subject matter as the Proposal. 

Specifically, the complaint (as amended) alleges “hazardous” employee working conditions and that 

the Company’s directors and certain officers failed to “act to improve its policies and procedures to 

ensure employee complaints are heard” and “implement adequate internal controls and reporting 

programs to address employee concerns of unsafe working conditions.”14 The Derivative Action is 

expected to focus on oversight related to worker health and safety, including the Company’s policies 

and procedures and actions taken in response to health and safety issues – the exact subject of the 

Proposal which requests an “independent third-party audit on the impact of the company’s policies 

and practices on the safety and well-being of workers.” Accordingly, the requested audit could have a 

significant impact on the Company’s litigation strategy and legal and factual arguments with respect 

to the Derivative Action.  

2. Exclusion of the Proposal based on Rule 14a-8(i)(7) is not at odds with the purpose of Rule 

14a-8 under the Exchange Act. 

The Proponents contend that allowing exclusion of the Proposal is at odds with the purpose 

of Rule 14a-8 under the Exchange Act since “[l]arge companies, which receive the bulk of 

shareholder proposals, face a significant volume of litigation, enforcement actions, and 

administrative claims at any given time” and that “the Company will almost always be contesting at 

least one OSHA citation.”15 However, the Proponents’ contention assumes that all shareholder 

proposals with respect to worker health and safety matters will impact such existing litigation or  

“one OSHA citation.” To the contrary, the reason the Proposal impacts each of the Pending 

Litigation matters is its breadth. By failing to narrowly tailor the requested audit and instead seeking 

overly broad coverage of all of the Company’s “policies and practices on the safety and well-being of 

 
13 See footnotes 11 and 12 of this letter and the accompanying text.  
14 Conforti v. Owen at paragraphs 1, 6, 32, 40, 41, 49, 85, 86, 109 & 117. 
15 Response Letter at 4-6. 
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workers,” the Proponents are the ones at odds with the purpose of Rule 14a-8. It is this all-

encompassing nature of the Proposal which impedes on the Company’s litigation strategy in the 

ordinary course of its business.  

In support of their argument that the Litigation Prejudice Doctrine (as defined in the 

Response Letter) should be abandoned by the Staff for human capital proposals,16 the Proponents cite 

the Staff’s denial of “a request to exclude a proposal addressing worker health and safety on ordinary 

business grounds” in Amazon.com, Inc. (avail. Apr. 6, 2022) (“Amazon.com 2022”).17 However, the 

audit requested under the proposal at issue in Amazon.com 2022 was significantly more specific than 

the audit proposed in the Proposal: “an independent third-party audit on workplace health and safety 

evaluating: productivity quotas, surveillance practices, and the effects of these practices on injury 

rates and turnover.” In Amazon.com 2022, the proposal focused on the alleged effect of specific 

company policies (i.e., purported “productivity quotas” and “surveillance practices”) on certain 

aspects of workplace safety (i.e., “injury rates and turnovers”). In contrast, the Proposal focuses 

broadly on the impact of the Company’s policies and practices generally on the “safety and well-

being of workers.”18 Without conceding that a more narrowly tailored proposal would require a 

different outcome in this instance, it is conceivable that better-tailored proposals might not impact 

ongoing litigation even at a large company. Accordingly, there is no need for the Staff to abandon the 

Litigation Prejudice Doctrine with respect to human capital proposals.  

3. The Company’s legal strategy and conduct in the Pending Litigation could still be affected by 

implementing the Proposal, even if the Company chooses not to publicly disclose certain 

information from the requested audit. 

The Proponents argue that the Company could implement the Proposal in a manner that 

would not prejudice its position in the Pending Litigation by declining “to disclose material from the 

requested audit that it believes would impair [this] ability.”19 However, this solution wholly fails to 

acknowledge the full potential impact to the Company’s legal strategy and conduct with respect to 

the Pending Litigation that could arise from merely conducting the requested audit. Regardless of the 

quantity or type of information that the Company discloses publicly from the audit, the risk remains 

 
16 Response Letter at 6. 
17 Response Letter at 6. 
18 The Company notes that Dollar Tree received a proposal nearly identical to the Proposal and has requested no-

action with respect to its exclusion based on Rule 14a-8(i)(7) as related to Dollar Tree’s ordinary business operations 

(without regard to any pending litigation) and similarly distinguished Amazon.com 2022, noting that policies and 

practices with respect to the safety and well-being of workers are of the type that every company maintains as part 

of its ordinary business operations and involve the type of day-to-day managerial oversight that has long been found 

to implicate ordinary business considerations. See Dollar Tree, Inc. (avail. Feb. 10, 2023). 
19 Response Letter at 4. 
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