
 
        March 15, 2023 
  
Thomas J. Kim  
Gibson, Dunn & Crutcher LLP 
 
Re: AT&T Inc. (the “Company”) 

Incoming letter dated January 3, 2023 
 

Dear Thomas J. Kim: 
 

This letter is in response to your correspondence concerning the shareholder 
proposal (the “Proposal”) submitted to the Company by John Chevedden for inclusion in 
the Company’s proxy materials for its upcoming annual meeting of security holders. 
 
 The Proposal requests that the board take each step necessary so that each 
requirement in the Company’s charter and bylaws (that is explicit or implicit due to 
default to state law) that calls for a greater than simple majority requirement be replaced 
by a requirement for a majority requirement for and against applicable proposals, or a 
simple majority in compliance with applicable laws. 
 
 There appears to be some basis for your view that the Company may exclude the 
Proposal under Rule 14a-8(i)(10). Based on the information you have presented, it 
appears that the Company has already substantially implemented the Proposal. 
Accordingly, we will not recommend enforcement action to the Commission if the 
Company omits the Proposal from its proxy materials in reliance on Rule 14a-8(i)(10). In 
reaching this position, we have not found it necessary to address the alternative basis for 
omission upon which the Company relies. 
 

Copies of all of the correspondence on which this response is based will be made 
available on our website at https://www.sec.gov/corpfin/2022-2023-shareholder-
proposals-no-action. 
 
        Sincerely, 
 
        Rule 14a-8 Review Team 
 
 
cc:  John Chevedden  
 

https://www.sec.gov/corpfin/2022-2023-shareholder-proposals-no-action
https://www.sec.gov/corpfin/2022-2023-shareholder-proposals-no-action
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January 3, 2023 
 

VIA E-MAIL 

Office of Chief Counsel 
Division of Corporation Finance 
Securities and Exchange Commission 
100 F Street, NE 
Washington, DC 20549 

Re: AT&T Inc.  
Stockholder Proposal Submitted by John Chevedden 
Securities Exchange Act of 1934—Rule 14a-8 

Ladies and Gentlemen: 

This letter is to inform you that our client, AT&T Inc. (“AT&T” or the “Company”), 
intends to omit from its proxy statement and form of proxy for its 2023 Annual Meeting of 
Stockholders (collectively, the “2023 Proxy Materials”) a stockholder proposal (the “Proposal”) 
and statements in support thereof (the “Supporting Statement”) received from John Chevedden 
(the “Proponent”).  

Pursuant to Rule 14a-8(j), we have: 

 filed this letter with the Securities and Exchange Commission (the 
“Commission”) no later than eighty (80) calendar days before the Company 
intends to file its definitive 2023 Proxy Materials with the Commission; and 

 concurrently sent copies of this correspondence to the Proponent. 

Rule 14a-8(k) and Staff Legal Bulletin No. 14D (Nov. 7, 2008) (“SLB 14D”) provide that 
stockholder proponents are required to send companies a copy of any correspondence that the 
proponents elect to submit to the Commission or the staff of the Division of Corporation Finance 
(the “Staff”).  Accordingly, we are taking this opportunity to inform the Proponent that if the 
Proponent elects to submit additional correspondence to the Commission or the Staff with 
respect to this Proposal, a copy of that correspondence should be furnished concurrently to the 
undersigned on behalf of the Company pursuant to Rule 14a-8(k) and SLB 14D. 

 

       

    

   

  

 

                  

              



 

Office of Chief Counsel 
Division of Corporation Finance 
January 3, 2023 
Page 2 

 
THE PROPOSAL 

The Proposal sets forth the following resolution and Supporting Statement to be voted on 
at the 2023 Annual Meeting of Stockholders: 

RESOLVED, Shareholders request that our board take each step necessary so that 
each requirement in our charter and bylaws (that is explicit or implicit due to default 
to state law) that calls for a greater than simple majority requirement be replaced 
by a requirement for a majority requirement for and against applicable proposals, 
or a simple majority in compliance with applicable laws.  If necessary this means 
the closest standard to a majority requirement for and against such proposals 
consistent with applicable laws.  This includes any existing supermajority 
requirement that results from default to state law and can be subject to elimination. 

Shareholders are willing to pay a premium for shares of companies that have 
excellent corporate governance.  Supermajority requirements have been found to 
be one of 6 entrenching mechanisms that are negatively related to company 
performance according to “What Matters in Corporate Governance” by Lucien 
Bebchuk, Alma Cohen and Allen Ferrell of the Harvard Law School.  
Supermajority requirements are used to block initiatives supported by most 
shareholders but opposed by a status quo management. 

This proposal topic won from 74% to 88% support at Weyerhaeuser, Alcoa, Waste 
Management, Goldman Sachs, FirstEnergy, McGraw-Hill and Macy’s.  The 
proponents of these proposals included Ray T. Chevedden and William Steiner.  
The votes would have been higher than 74% to 88% if more AT&T shareholders 
had access to independent proxy voting advice. 

Church & Dwight shareholders gave 99% support to a 2020 proposal on this same 
topic.  This proposal topic also won 99%-support at the 2021 ConocoPhillips annual 
meeting. 

There should be urgency in reforming our outdated corporate governance given that 
our stock has done little since its $50 price in 2001. 

AT&T shareholders would have been far better off investing in an index fund.  Plus 
a majority of AT&T shares rejected management pay with 1.8 Billion negative 
votes in 2021. 

A copy of the full Proposal and related correspondence with the Proponent is attached to 
this letter as Exhibit A. 
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BASES FOR EXCLUSION 

We hereby respectfully request that the Staff concur in our view that the Proposal 
properly may be excluded from the 2023 Proxy Materials pursuant to:   

 Rule 14a-8(i)(10) because the Company has substantially implemented the Proposal; 
and 

 Rule 14a-8(i)(3) because the Proposal is false and misleading in violation of Rule 
14a-9. 

ANALYSIS 

I. The Proposal May Be Excluded Pursuant to Rule 14a-8(i)(10) Because the Company 
Has Already Substantially Implemented the Proposal 

A. Background On Rule 14a-8(i)(10) 

Rule 14a-8(i)(10) permits a company to exclude a stockholder proposal from its proxy 
materials if the company has substantially implemented the proposal.  The Commission stated in 
1976 that the predecessor to Rule 14a-8(i)(10) was “designed to avoid the possibility of 
shareholders having to consider matters which already have been favorably acted upon by the 
management.”  Exchange Act Release No. 12598 (July 7, 1976).  Originally, the Staff narrowly 
interpreted this predecessor rule and granted no-action relief only when proposals were “‘fully’ 
effected” by the company.  See Exchange Act Release No. 19135 (Oct. 14, 1982).  By 1983, the 
Commission recognized that the “previous formalistic application of [the rule] defeated its 
purpose” because proponents were successfully avoiding exclusion by submitting proposals that 
differed from existing company policy by only a few words.  Exchange Act Release No. 20091, 
at § II.E.6. (Aug. 16, 1983) (the “1983 Release”).  Therefore, in the 1983 Release, the 
Commission adopted a revised interpretation of the rule to permit the omission of proposals that 
had been “substantially implemented,” and the Commission codified this revised interpretation in 
Exchange Act Release No. 40018 at n.30 (May 21, 1998).  Thus, when a company can 
demonstrate that it already has taken actions to address the underlying concerns and essential 
objectives of a stockholder proposal, the Staff has concurred that the proposal has been 
“substantially implemented” and may be excluded as moot.  See, e.g., Exelon Corp. (avail. Feb. 
26, 2010); Exxon Mobil Corp. (Burt) (avail. Mar. 23, 2009); Exxon Mobil Corp. (avail. Jan. 24, 
2001); Masco Corp. (avail. Mar. 29, 1999); The Gap, Inc. (avail. Mar. 8, 1996).  The Staff has 
noted that “a determination that the company has substantially implemented the proposal 
depends upon whether [the company’s] particular policies, practices and procedures compare 
favorably with the guidelines of the proposal.”  Texaco, Inc. (avail. Mar. 28, 1991).  
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B. The Company’s Bylaws And The Charter Contain No Supermajority Voting 

Provisions 

The fourth paragraph of Section 6 of Article I of the Company’s Bylaws1 (the “Bylaws”) 
provides as follows: 

All matters, except as provided below, shall be determined by a majority of the 
votes cast, unless a greater number is required by law or the Certificate of 
Incorporation for the action proposed.  In an election of Directors, each Director 
shall be elected by the vote of the majority of the votes cast with respect to that 
Director’s election. 

The only non-majority stockholder voting standard in the Bylaws is set forth in the fifth 
paragraph of Section 6 of Article I of the Bylaws.  It provides for a plurality voting standard that 
applies when the number of director nominees exceeds the number of directors to be elected—in 
other words, when there is a contested election.  This provision does not affect AT&T’s 
substantial implementation of the Proposal, which requests that a simple majority standard 
replace “each requirement in our charter and bylaws . . . that calls for a greater than simple 
majority requirement” [emphasis added].  A plurality standard does not call for “greater than” a 
majority.  The Staff has found bases for exclusion under Rule 14a-8(i)(10) of “simple majority 
vote” proposals similar to the Proposal, despite the retention of plurality vote provisions for 
contested elections of directors.  See, e.g., Northrop Grumman (avail. Mar. 16, 2006) and Pfizer, 
Inc. (avail. Jan. 31, 2006). 

Furthermore, there are no supermajority voting provisions in the Company’s Restated 
Certificate of Incorporation2 (the “Certificate”).  We note that Article Eight of the Certificate 
provides: 

Notwithstanding any other provisions of this Certificate of Incorporation or the 
Bylaws of the corporation, no action which is required to be taken or which may be 
taken at any annual or special meeting of stockholders of the corporation may be 
taken by written consent without a meeting, except where such consent is signed 
by stockholders representing at least two-thirds of the total number of shares of 
stock of the corporation then outstanding and entitled to vote thereon. 

This provision is not inconsistent with the Proposal, which calls for “each requirement in our 
charter and bylaws . . . that calls for a greater than simple majority requirement be replaced by a 
requirement for a majority requirement for and against applicable proposals” [emphasis added].  
                                                 
 1 A copy of the Company’s Bylaws is attached to this letter as Exhibit B. 

 2 A copy of the Company’s Restated Certificate of Incorporation is attached to this letter as Exhibit C. 
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Thus, the Proposal continues to focus squarely on voting provisions in the Company’s Certificate 
and Bylaws.  Article Eight of the Certificate is not a “voting requirement,” but instead governs 
actions taken by written consent, which is an alternative procedure to voting.  Written consent 
permits a subset of stockholders to take a particular action, with the remaining stockholders (as 
well as the company) merely being notified of the action without having a vote or voice in its 
outcome.  Accordingly, Article Eight does not affect AT&T’s substantial implementation of the 
Proposal. 

Underscoring this point:  the Proposal calls for a “requirement for a majority requirement 
for and against applicable proposals. . . . [i]f necessary this means the closest standard to a 
majority requirement for and against such proposals consistent with applicable laws.”  The 
concept of “a majority requirement for and against applicable proposals” is inapposite to action 
by written consent because stockholders cannot vote “against” an action by written consent.  
Thus, Article 8 falls outside of the scope of this Proposal  

We further note that Section 2 of Article I of the Company’s Bylaws requires the Board 
of Directors of the Company to call a special meeting “whenever requested in writing to do so by 
stockholders representing 15 percent of the shares of the corporation, then outstanding, and 
entitled to vote at such meeting.”  Accordingly, there is an existing mechanism for stockholders 
to take action outside of the Company’s annual meetings with no associated supermajority voting 
requirements.  Any matters properly raised at a special meeting may be voted upon pursuant to 
the Company’s general majority voting standard.  Therefore, if stockholders holding a majority 
of votes wish to take action, they have the means to do so. 

C. The Staff Has Permitted The Exclusion Of A Similar Proposal From The 
Company’s Past Proxy Statement On The Basis Of Rule 14a-8(i)(10) 

The Staff permitted the Company to exclude similar proposals regarding a simple 
majority vote from its proxy materials for its 2022 Annual Meeting of Stockholders (the “2022 
Proposal”), 2020 Annual Meeting of Stockholders (the “2020 Proposal”), and for its 2007 
Annual Meeting of Stockholders (the “2007 Proposal”), which were submitted by the same 
Proponent or his associate.  See AT&T Inc. (avail. Mar. 10, 2022); AT&T Inc. (avail. Jan. 9, 
2020); AT&T Inc. (avail. Jan. 18, 2007).  The only difference between the RESOLVED  
paragraphs of the Proposal and the 2022 Proposal is that references to “vote” have been removed 
and replaced with references to “requirements.”  This does not materially change the substance 
of the Proposal as compared to the 2022 Proposal, as the Proposal necessarily implies “voting” 
by indicating that “majority requirement” relates to “for and against applicable proposals.”  As 
discussed above in Section 2, the omission of the word “vote” does not change the fact that 
“majority requirements for or against applicable proposals” continues to mean majority voting 
requirements.  Moreover, the Proposal’s Supporting Statement is, but for the deletion of one 
reference to “voting,” almost exactly the same as the 2022 Proposal’s supporting statement, 
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including the following sentence, which would make no sense if the Proposal is not about voting 
standards:  “Supermajority requirements are used to block initiatives supported by most 
shareholders but opposed by a status quo management.”    

The Company’s Certificate at the time of the 2022 Proposal, the 2020 Proposal, and the 
2007 Proposal included the same provision relating to written consent set forth in Article Eight.  
In each of these cases, the Company argued that it had substantially implemented the majority 
vote proposal and stated its belief that retention of the consent provision is in the interests of 
stockholders, including “by increasing the likelihood that, in the absence of overwhelming 
shareholder support, important shareholder actions are accompanied by the dialogue and 
opportunity for each shareholder’s vote to count that are associated with shareholder meetings.”  
AT&T Inc. (avail. Jan. 18, 2007).  The Staff found a basis for the Company to exclude the 2022 
Proposal, the 2020 Proposal, and the 2007 Proposal under Rule 14a-8(i)(10).  This is consistent 
with Staff precedents that have similarly found substantial implementation of simple majority 
vote proposals where the company’s bylaws and certificate of incorporation did not contain any 
supermajority voting requirements.  See KeyCorp. (avail. Mar. 22, 2019) (concurring with 
exclusion where the company did not propose making any further changes because its governing 
documents did not contain any supermajority voting provisions with respect to its common 
stock); Ferro Corp. (avail Feb. 6, 2019) (concurring with exclusion where all supermajority 
voting provisions had already been eliminated from the company’s governing documents, so no 
further company action was required); General Motors Corp. (avail. Mar. 25, 2008) (concurring 
in exclusion where the company argued that it had met the essential objectives of the proposal 
even though one provision still permitted the company to dispose of certain assets by seeking the 
approval of two thirds of its outstanding shares because the two-thirds vote did not have the 
effect of requiring supermajority voting, but rather gave stockholders the right to vote on the 
disposition of specific assets, which the DGCL otherwise permits a company to do with no 
stockholder vote); Bristol-Myers Squibb Co. (avail. Feb. 14, 2005) (concurring with exclusion 
where the company’s proxy statement included a management proposal to remove supermajority 
voting provisions).  

II. The Proposal May Be Excluded Under Rule 14a-8(i)(3) Because It Is Materially 
False and Misleading 

Rule 14a-8(i)(3) provides that a company may exclude from its proxy materials a 
stockholder proposal if the proposal or supporting statement is “contrary to any of the 
Commission’s proxy rules, including [Rule] 14a-9, which prohibits materially false or 
misleading statements in proxy soliciting materials.”  Specifically, Rule 14a-9 provides that no 
solicitation shall be made by means of any proxy statement “containing any statement which, at 
the time and in light of the circumstances under which it is made, is false or misleading with 
respect to any material fact, or which omits to state any material fact necessary in order to make 
the statements therein not false or misleading.”  In SLB 14B, the Staff stated that exclusion under 
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Rule 14a-8(i)(3) may be appropriate where “the company demonstrates objectively that a factual 
statement is materially false or misleading.”  

The Staff consistently has allowed the exclusion under Rule 14a-8(i)(3) of stockholder 
proposals that contain statements that are materially false or misleading.  See, e.g., Microsoft 
Corp. (avail. Oct. 7, 2016) (concurring in the exclusion of a proposal requesting that the “board 
shall not take any action whose primary purpose is to prevent the effectiveness of shareholder 
vote without a compelling justification for such action” because neither the company nor its 
stockholders could determine which situations the proposal applied to or what types of conduct it 
was intended to address); Ferro Corp. (avail. Mar. 17, 2015) (concurring in the exclusion of a 
proposal requesting that the company reincorporate in Delaware based on misstatements of Ohio 
law, which improperly suggested that the stockholders would have increased rights if the 
Delaware law governed the company instead of Ohio law); General Electric Co. (avail. Jan. 6, 
2009) (concurring in the exclusion of a proposal under which any director who received more 
than 25% in “withheld” votes would not be permitted to serve on any key board committee for 
two years because the company did not typically allow stockholders to withhold votes in director 
elections); Johnson & Johnson (avail. Jan. 31, 2007) (concurring in the exclusion of a proposal 
to provide stockholders a “vote on an advisory management resolution . . . to approve the 
Compensation Committee [R]eport” because the proposal would create the false implication that 
stockholders would receive a vote on executive compensation); State Street Corp. (avail. Mar. 1, 
2005) (concurring in the exclusion of a proposal requesting stockholder action pursuant to a 
section of state law that had been recodified and was thus no longer applicable); General Magic, 
Inc. (avail. May 1, 2000) (concurring in the exclusion of a proposal requesting that the company 
make “no more false statements” to its stockholders because the proposal created the false 
impression that the company tolerated dishonest behavior by its employees when in fact the 
company had corporate policies to the contrary).  “[W]hen a proposal and supporting statement 
will require detailed and extensive editing in order to bring them into compliance with the proxy 
rules, [the Staff] may find it appropriate for companies to exclude the entire proposal, supporting 
statement, or both, as materially false or misleading.”  Staff Legal Bulletin No. 14 (July 13, 
2001) (“SLB 14”).   

In the instant case, the Proposal is materially false and misleading because it implies 
numerous times that the Company has supermajority voting provisions, when in fact the 
Company’s Charter and Bylaws do not call for them.  The Proposal asks the Board to “take each 
step necessary so that each requirement in our charter and bylaws…that calls for a greater than 
simple majority requirement be replaced for a majority requirement for and against applicable 
proposals.”  The Supporting Statement goes on to say that “supermajority requirements have 
been found to be one of 6 entrenching mechanisms that are negatively related to company 
performance”, and that “supermajority requirements are used to block initiatives supported by 
most shareholders but opposed by a status quo management.”  There are no provisions in either 
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the Charter or the Bylaws that require a supermajority vote, and as discussed above in Section 
II.3, the Proposal does not make sense if it is not about voting standards.    

The materiality under Rule 14a-8(i)(3) of false and misleading assertions in the 
Proposal’s Supporting Statement is demonstrated by the court’s holding in Express Scripts 
Holding Co. v. Chevedden, 2014 WL 631538, at *4 (E.D. Mo. Feb. 18, 2014).  There, in the 
context of a proposal that sought to separate the positions of chief executive officer and 
chairman, the court ruled that, “when viewed in the context of soliciting votes in favor of a 
proposed corporate governance measure, statements in the proxy materials regarding the 
company’s existing corporate governance practices are important to the stockholder’s decision 
whether to vote in favor of the proposed measure” and therefore are material.  Just as in Express 
Scripts, the statements discussed above are misleading because they materially misconstrue the 
Company’s “existing governance practices.”  Specifically, they convey the false notion that the 
Company has supermajority voting provisions and falsely suggest that the vote in favor of the 
Proposal could change a situation that does not in fact exist.  Moreover, as in Express Scripts, 
these statements are material because stockholders would assume them to be true and would 
consider them in the context of determining how to vote on the Proposal.  As a result, a 
stockholder’s vote might be based upon the mistaken assumption that the Proposal is necessary 
to avoid this “entrenching mechanism that (is) negatively related to company performance” and 
to prevent the Company from “block(ing) initiatives supported by most shareholders but opposed 
by a status quo management,” when in fact the Company’s Certificate and Bylaws do not contain 
any supermajority voting provisions.  Thus, just as the excludable proposals in General Electric, 
Johnson & Johnson, State Street and General Magic created false impressions upon which 
stockholders would be impermissibly misled in their votes, this series of materially false or 
misleading statements and implications make the Proposal and the Supporting Statement upon 
which it relies so fundamentally misleading that it would “require detailed and extensive editing 
in order to bring [the Proposal and Supporting Statement] into compliance with the proxy rules.”  

Rule 14a-8(i)(3) is intended to protect a company from having to include in its proxy 
materials a proposal that contains materially false and misleading allegations as a means to trick 
stockholders into supporting a proposal.  Accordingly, the Proposal is excludable under Rule 
14a-8(i)(3) for containing materially false and misleading statements that violate Rule 14a-9.  

CONCLUSION 

Because (1) the Company’s Certificate and Bylaws contain no supermajority voting 
requirements and (2) the Company’s stockholders have the means to take action by majority both 
at and outside annual meetings, the Company has substantially implemented the Proposal and 
addressed its underlying concerns.  Furthermore, because the Company’s Certificate and Bylaws 
contain no supermajority voting requirements, the statements made in the Proposal are materially 
false or misleading.  For the foregoing reasons, we believe that the Proposal may be properly 
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excluded from the Company’s 2023 Proxy Statement pursuant to Rule 14a-8(i)(10) and Rule 
14a-8(i)(3).  

Based on the foregoing analysis, we respectfully request that the Staff concur that it will 
take no action if the Company excludes the Proposal from its 2023 Proxy Statement.  We would 
be happy to provide you with any additional information and answer any questions that you may 
have regarding this subject.  Correspondence regarding this letter should be sent to 
shareholderproposals@gibsondunn.com.  If we can be of any further assistance in this matter, 
please do not hesitate to call me at (202) 887-3550. 

Sincerely, 

/s/ Thomas J. Kim 
 
Thomas J. Kim 

 
 
Enclosures 
 
cc: Bryan Hough, AT&T Inc. 
 Moni DeWalt, AT&T Inc. 

John Chevedden  
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