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Via E-mail to shareholderproposals@sec.gov

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

100 F Street, NE

Washington, DC 20549

Re: Discovery, Inc.
Exclusion of Shareholder Proposal by Kenneth Steiner

Ladies and Gentlemen:

We are writing on behalf of our client, Discovery, Inc. (the “Company”), to inform you of the
Company’s intention to exclude from its proxy statement and proxy to be filed and distributed in
connection with its 2021 annual meeting of shareholders (the “Proxy Materials™) the enclosed
shareholder proposal and supporting statement (collectively, the “Proposal”) submitted by
Kenneth Steiner (together with his designated representative, John Chevedden, the “Proponent”).
The Company believes it may properly exclude the Proposal from its Proxy Materials for the
reasons discussed below.

The Company respectfully requests that the staff of the Division of Corporation Finance (the
“Staff”) of the Securities and Exchange Commission (the “Commission”) advise the Company
that it will not recommend any enforcement action to the Commission if the Company excludes
the Proposal from its Proxy Materials pursuant to Rule 14a-8(b) and Rule 14a-8(f) of the
Securities Exchange Act of 1934 (the “Exchange Act”).

Pursuant to Exchange Act Rule 14a-8(j) and Staff Legal Bulletin No. 14D (November 7, 2008)
(“SLB 14D”), the Company is submitting electronically to the Commission this letter, and the
Proposal and related correspondence (attached as Exhibit A to this letter), and is concurrently
sending a copy to the Proponent, no later than eighty calendar days before the Company intends
to file its definitive Proxy Materials with the Commission.

1. Basis for Exclusion

As discussed more fully below, the Company believes that the Proposal may be properly
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excluded from the Proxy Materials pursuant to Rule 14a-8(b) and Rule 14a-8(f)(1) because the
Proponent has failed to establish that he had continuously held at least $2,000 in market value, or
1%, of the Company’s securities entitled to be voted on the Proposal at the Company’s 2021
annual meeting of shareholders (the “2021 Annual Meeting”) for at least one year by the date on
which he submitted the Proposal.

IL. Analysis

The Proposal May Be Excluded Under Rule 14a-8(b) and Rule 14a-8(f) Because the
Proponent Has Failed To Establish That He Continuously Held At Least $2,000 In Market
Value, or 1%, Of the Company’s Securities Entitled To Be Voted On the Proposal At the
Company’s 2021 Annual Meeting.

Rule 14a-8(b)(1) of the Exchange Act provides that, to be eligible to submit a proposal for a
company’s annual meeting, a proponent must (i) have continuously held at least $2,000 in
market value, or 1%, of the company’s securities entitled to be voted on the proposal at the
meeting for at least one year by the date such shareholder submits the proposal and (ii) continue
to hold those securities through the date of the meeting. Under Rule 14a-8(b)(2), if a proponent is
not a registered shareholder of a company and has not made a filing with the SEC detailing the
proponent’s beneficial ownership of shares in the company (as described in Rule 14a-8(b)(2)(i1)),
such proponent has the burden to prove that he meets the beneficial ownership requirements of
Rule 14a-8(b)(1) by submitting to the Company (i) a written statement from the “record” holder
of the securities verifying that, at the time the proponent submitted the proposal, the proponent
continuously held the requisite amount of such securities for at least one year and (ii) the
proponent’s own written statement that he intends to continue to hold such securities through the
date of the meeting. If the proponent fails to provide such proof of ownership, the company may
exclude the proposal, but only if the company notifies the proponent in writing of such
deficiency within 14 calendar days of receiving the proposal and the proponent fails to
adequately correct it. A proponent’s response to such notice of deficiency must be postmarked or
transmitted electronically to the Company no later than 14 days from the date the proponent
receives the notice of deficiency.

The Company received the Proposal on December 28, 2020. In the letter accompanying the
Proposal, the Proponent represented that he “will meet Rule 14a-8 requirements including the
continuous ownership of the required stock value until after the date of the respective
shareholder meeting.” The Proponent did not, however, provide written proof of his holdings
from the record holder, and the Proponent does not appear on the records of the Company as a
shareholder.

Accordingly, because the Company was unable to verify the Proponent’s eligibility to submit the
Proposal, and in compliance with the timing set forth in Rule 14a-8, the Company sent a notice
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of deficiency, which is attached as Exhibit B to this letter (the “Notice of Deficiency”), to the
Proponent on January 4, 2021, requesting that the Proponent provide the necessary proof
required by Rule 14a-8(b)(2) within 14 calendar days of receiving the Company’s request. The
Notice of Deficiency was sent by e-mail according to the instructions provided in the
Proponent’s letter accompanying the Proposal:

“Please direct all future communications regarding my Rule 14a-8 proposal to
John Chevedden ™

to facilitate prompt and
verifiable communication.”

On January 7, 2021, three days after the Notice of Deficiency was delivered to Mr. Chevedden
by e-mail, the Proponent sent an e-mail attaching proof of stock ownership to the Company (the
“TD Ameritrade Letter,” a copy of which is attached as Exhibit C to this letter). The TD
Ameritrade Letter states that the Proponent has continuously held no less than 500 shares of
“Discovery, Inc Cl C (DISCK)” stock of the Company for at least 13 months from the date of the
TD Ameritrade Letter. The Company has three classes of common stock outstanding: (i) Series
A Common Stock, which is listed on the Nasdaq Global Select Market under the ticker symbol
“DISCA,” (ii) Series B Common Stock, which is listed on the Nasdaq Global Select Market
under the ticker symbol “DISCB,” and (iii) Series C Common Stock, which is listed on the
Nasdaq Global Select Market under the ticker symbol “DISCK.” The TD Ameritrade Letter lists
the Proponent’s ownership of shares of the Company as shares of “Discovery, Inc Cl1 C
(DISCK),” which identifies the Company’s Series C Common Stock. To date, the TD
Ameritrade Letter is the only response to the Notice of Deficiency that the Company has
received from the Proponent evidencing the Proponent’s ownership of the Company’s securities.

Rule 14a-8(b)(1) provides, among other things, that in order to be eligible to submit a proposal, a
shareholder must hold “securities entitled to be voted on the proposal at the meeting” (emphasis
added). As set forth in the Company’s Restated Certificate of Incorporation, as amended to date
(the “Restated Certificate,” a copy of which is attached as Exhibit D to this letter), “[h]olders of
[the Company’s] Series C Common Stock shall not be entitled to any voting powers, except as
(and then only to the extent) otherwise required by the laws of the State of Delaware.” The
Proposal is not a matter on which Delaware law would require a shareholder vote by the holders
of Series C Common Stock, and therefore, the Restated Certificate does not permit holders of
Series C Common Stock to vote on the Proposal. Accordingly, the TD Ameritrade Letter fails to
provide evidence that the Proponent held the requisite securities entitled to be voted on the
Proposal at the 2021 Annual Meeting.

The Staff has consistently concurred that a company may exclude from its proxy materials
shareholder proposals submitted by proponents who do not hold a class of stock entitled to be
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voted on the proposal. See Scripps Networks Interactive, Inc. (January 14, 2016) (concurring in
exclusion of a proposal under Rule 14a-8(b) and Rule 14a-8(f) because the proponent held a
class of stock that would not be entitled to be voted on the proposal) and The New York Times
Company (December 31, 2008) (concurring in exclusion of a proposal under Rule 14a-8(b)
because the proponent held a class of the company’s stock not entitled to be voted on the
proposal). See also Comcast Corporation (March 26, 2012) (concurring in exclusion of a
proposal under Rule 14a-8(b) and Rule 14a-8(f) because the proponent failed to supply
documentary support sufficiently evidencing that it held the minimum amount of securities
entitled to be voted on the proposal for the requisite period). Similarly, the TD Ameritrade Letter
indicates that the Proponent holds a class of the Company’s stock that would not be entitled to be
voted on the Proposal. The Proponent therefore failed to establish that he held the requisite
securities entitled to be voted on the Proposal at the 2021 Annual Meeting.

Under Rule 14a-8(f), a company may exclude from its proxy materials a proposal submitted by a
proponent who fails to satisfy the eligibility requirements set forth in Rule 14a-8(b). The
Proponent failed to adequately correct the failure to supply documentary support that it held the
requisite securities entitled to be voted on the Proposal within 14 days of receiving the
Company’s Notice of Deficiency. Accordingly, we believe the Company may exclude the
Proposal pursuant to Rule 14a-8(b) and Rule 14a-8(f).

111. Conclusion

For the foregoing reasons, and consistent with the Staff’s prior no-action letters, we respectfully
request that the Staff concur that it will take no action if the Company excludes the Proposal
from its Proxy Materials on the basis set forth herein.

If the Staff has any questions with respect to the foregoing, or if for any reason the Staff does not
agree that the Company may exclude the Proposal from its Proxy Materials, please do not
hesitate to contact me at lillian.brown@wilmerhale.com or Tara L. Smith, Senior Vice President,
Securities & Executive Compensation and Corporate Secretary of the Company at

Tara Smith@discovery.com. In addition, should the Proponent choose to submit any response or
other correspondence to the Commission, we request that the Proponent concurrently submit that
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response or other correspondence to the Company, as required pursuant to Rule 14a-8(k) and
SLB 14D, and copy the undersigned.

Best regards,

Lillian Brown

Enclosures

cc:  Tara L. Smith, Senior Vice President, Securities & Executive Compensation and

Corporate Secretary, Discovery, Inc.
John Chevedden
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From: John Chevedden < >

Sent: Monday, December 28, 2020 2:26 PM

To: Savalle Sims <Savalle Sims@discovery.com>

Cc: Tara Smith <Tara_Smith@discovery.com>; Gunnar Wiedenfels
<Gunnar_Wiedenfels@discovery.com>; Stephanie Marks <Stephanie Marks@discovery.com>
Subject: Rule 14a-8 Proposal (DISCA)™

Dear Ms. Sims,

Please see the attached rule 14a-8 proposal to improve corporate governance and enhance long-term
shareholder value at de minimis up-front cost — especially considering the substantial market
capitalization of the company.

I expect to forward a broker letter soon so if you acknowledge this proposal in an email message it
may very well save you from requesting a broker letter from me.

Sincerely,
John Chevedden



Kenneth Steiner

Ms. Savalle C. Sims
Corporate Secretary
Discovery, Inc. (DISCA)

8403 Colesville Road

Silver Spring, Maryland 20910
PH: 240-662-2000

Dear Ms. Sims,

I purchased stock in our company because I belicved our company had potential for improved
performance. My attached Rule 14a-8 proposal is submitted in support of the long-term
performance of our company. This Rule 14a-8 proposal is submitted as a low-cost method to
improve company performance. -

My proposal is for the next annual shareholder meeting. I will meet Rule 14a-8 requirements
including the continuous ownership of the required stock value until after the date of the
respective shareholder meeting. My submitted format, with the shareholder-supplied emphasis,
is intended to be used for definitive proxy publication. This is my proxy for John Chevedden
and/or his designee to forward this Rule 14a-8 proposal to the company and to act on my behalf
regarding this Rule 14a-8 proposal, and/or modification of it, for the forthcoming shareholder
meeting before, during and after the forthcoming shareholder meeting. Please direct all future
communications regardine mv rule ]14a-8 nronosal to John Chevedden

at:

to facilitate prompt and verifiable communications. Please identify this proposal as my proposal
exclusively.

This letter does not cover proposals that are not rule 14a-8 proposals. This letter does not grant

the power to vote. Your consideration and the consideration of the Board of Directors is

appremated in support of the long-term performance of our company. Please acknowledge
]ipt of my proposal promptly by email to "

3 W e

Kenneth Steiner Date

cc: Brandi Stallings <brandi_stallings@discovery.com>
Andrew Slabin <andrew_slabin@discovery.com

Gunnar Wiedenfels <Gunnar Wiedenfels@discovery.com>
Chief Financial Officer

Tara Smith <Tara Smith@discovery.com>

Stephanie Marks <Stephanie_Marks@discovery.com>



[DISCA: Rule 14a-8 Proposal, December 28, 2020] i
[This line and any line above it — Not for publication.] '
Proposal 4 — Simple Majority Vote

RESOLVED, Shareholders request that our board take each step necessary so that each voting
requirement in our charter and bylaws (that is explicit or implicit due to default to state law) that
calls for a greater than simple majority vote be eliminated, and replaced by a requirement for a
majority of the votes cast for and against applicable proposals, or a simple majority in
compliance with applicable laws. If necessary this means the closest standard to a majority of the
votes cast for and against such proposals consistent with applicable laws.

Shareholders are willing to pay a premium for shares of companies that have excellent corporate
governance. Supermajority voting requirements have been found to be one of 6 entrenching
mechanisms that are negatively related to company performance according to “What Matters in
Corporate Governance” by Lucien Bebchuk, Alma Cohen and Allen Ferrell of the Harvard Law
School. Supermajority requirements are used to block initiatives supported by most shareowners
but opposed by a status quo management.

This proposal topic won from 74% to 88% support at Weyerhaeuser, Alcoa, Waste Management,
Goldman Sachs, FirstEnergy, McGraw-Hill and Macy’s. These votes would have been higher
than 74% to 88% if more shareholders had access to independent proxy voting advice. The
proponents of these proposals included Ray T. Chevedden and William Steiner.

Currently a 1%-minority can frustrate the will of our 79%-shareholder majority in an election
with 80% of shares casting ballots. In other words a 1%-minority could have the power to
prevent shareholders from improving the governance of our company. This can be particularly
important during periods of management underperformance and/or an economic downturn.
Currently the role of shareholders is downsized because management can simply say out-to-
lunch in response to an overwhelming 79%-vote of shareholders.

This proposal is especially important for Discovery shareholders due to Discovery’s litany of
poor governance practices:

Insider shares have 10-times the voting power of retail shareholders.

Executive pay is untouchable by a shareholder vote for 3-year stretches.

Directors are untouchable by a shareholder vote for 3-year stretches.

Directors need only vote for themselves to be elected.

Shareholders cannot act by written consent or call special shareholder meetings.
Directors can only be removed for cause which means they cannot be removed as a practical

matter.

Robert Bennett was rejected by 47 million shares in 2020.
John Malone was rejected by 63 million shares.

David Zaslav was rejected by 36 million shares.

David Zaslav received a $129 million paycheck.
Management pay was rejected by 98 million shares.

Meanwhile our stock has not seen $45 since 2013.
Please vote yes:

Simple Majority Vote — Proposal 4
[The line above — Is for publication. Please assign the correct proposal number in 2 places.]



Notes:
This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15,
2004 including (emphasis added):

Accordingly, going forward, we believe that it would not be appropriate for companies to
exclude supporting statement language and/or an entire proposal in reliance on rule
14a-8(1)(3) in the following circumstances:

= the company objects to factual assertions because they are not supported;

« the company objects to factual assertions that, while not materially false or misleading,
may be disputed or countered; _

« the company objects to factual assertions because those assertions may be
interpreted by shareholders in a manner that is unfavorable to the company, its
directors, or its officers; and/or

-~ the company objects to statements because they represent the opinion of the
shareholder proponent or a referenced source, but the statements are not identified
specifically as such.

We believe that it is appropriate under rule 14a-8 for companies to address these
objections in their statements of opposition.

See also: Sun Microsystems, Inc. (July 21, 2005).

The stock supporting this proposal will be held until after the annual meeting and the proposal
will be presented at the annual meeting. Please acknowledge this proposal promptly by email
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From: Tara Smith <Tara_Smith@discovery.com>

Sent: Monday, January 4, 2021 10:36 AM

TO: ek

Cc Savalle Sims; Haley Park

Subject: Discovery, Inc. Notice of Deficiency - Rule 14a-8 Proposal
Attachments:

Letter of Deficiency - Jan 4 2021.pdf; Exchange Act Rule 14a-8.pdf; Staff Legal Bulletin No. 14F
(Shareholder Proposals).pdf; Staff Legal Bulletin No. 14G (Shareholder Proposals).pdf

Dear Mr. Chevedden,

Please see the attached notice of deficiency relating to the Rule 14a-8 proposal that was submitted for the Discovery,
Inc. 2021 annual meeting.

Regards,
Tara

‘DI Scove ry Tara L. Smith | Senior Vice President, Securities & Executive Compensation and

Corporate Secretary
Discovery, Inc.

EX pLO R E 0: 212-548-5159

YOUR WORLD M: 646-701-3996

E: tara_smith@discovery.com

corporate.discovery.com




TARA L. SMITH

‘ )I S‘ ove ry Senior Vice President — Securities and Executive Compensation

& Corporate Secretary

1180 Avenue of the Americas E Tara_Smith@discovery com
14t floor mailroom T+1212 548 5159
NEW YORK, NY 10036 M +1 646 701 3996

January 4, 2021

VIA EMAIL AND OVERNIGHT COURIER

Tohn Chevedden

Re: Notice of Deficiency Relating to Shareholder Proposal

Dear Mr. Chevedden:

On December 28, 2020, Discovery, Inc. (the “Company”), received the shareholder proposal
submitted by you on behalf of Kenneth Steiner (the “Proponent) for consideration at the
Company’s 2021 Annual Meeting (the “Submission”). The Submission indicates that
communications regarding it should be directed to you. Based on the date of electronic
transmission of the Submission, the Company has determined that the date of submission was
December 28, 2020 (the “Submission Date”).

Rule 14a-8(b) under the Securities Exchange Act of 1934, as amended (the “Exchange Act”),
provides that a shareholder proponent must submit sufficient proof of their continuous ownership
of at least $2,000 in market value, or 1%, of a company’s shares entitled to vote on the proposal
for at least one year as of the Submission Date. The Company’s stock records do not indicate
that the Proponent is the record owner of sufficient shares to satisfy this requirement. Therefore,
under Rule 14a-8(b), the Proponent must prove its eligibility by submitting either:

e A written statement from the “record” holder of the Proponent’s shares (usually a broker
or a bank) verifying that, as of the Submission Date, the Proponent continuously held the
requisite number of Company shares for at least one year. As addressed by the SEC staff
in Staff Legal Bulletin 14G, please note that if the Proponent’s shares are held by a bank,
broker or other securities intermediary that is a Depository Trust Company (“DTC”)
participant or an affiliate thereof, proof of ownership from either that DTC participant or
its affiliate will satisfy this requirement. Alternatively, if the Proponent’s shares are held
by a bank, broker or other securities intermediary that is not a DTC participant or an
affiliate of a DTC participant, proof of ownership must be provided by both (1) the bank,
broker or other securities intermediary and (2) the DTC participant (or an affiliate
thereof) that can verify the holdings of the bank, broker or other securities intermediary.
You can confirm whether a particular bank, broker or other securities intermediary is a
DTC participant by checking DTC’s participant list, which is available on the Internet at
http://www.dtcc.com/downloads/membership/directories/dtc/alpha.pdf. The Proponent
should be able to determine who the DTC participant is by asking the Proponent’s bank,
broker or other securities intermediary; or



e If the Proponent has filed with the SEC a Schedule 13D, Schedule 13G, Form 3, Form 4
or Form 5, or amendments to those documents or updated forms, reflecting its ownership
of the requisite number of Company shares as of or before the date on which the one-year
eligibility period begins, a copy of the schedule and/or form, and any subsequent
amendments reporting a change in the ownership level and a written statement that the
Proponent continuously held the requisite number of Company shares for the one-year
period.

Your submission email indicated that certification of the Proponent’s ownership from the record
owner would be forthcoming. To date, the Company has not received proof that the Proponent
has satisfied Rule 14a-8’s ownership requirements as of the Submission Date. To remedy this
defect, the Proponent must submit sufficient proof of its ownership of the requisite number of
Company shares during the time period of one year preceding and including the Submission
Date.

The SEC’s rules require that any response to this letter be postmarked or transmitted
electronically no later than 14 calendar days from the date you receive this letter. Please address
any response to the undersigned, Senior Vice President, Securities & Executive Compensation
and Corporate Secretary of the Company, at Tara Smith@discovery.com. The failure to correct
the deficiencies within this timeframe will provide the Company with a basis to exclude the
proposal contained in the Submission from the Company’s proxy materials for the 2021 Annual
Meeting.

If you have any questions with respect to the foregoing, please email me. For your reference, |
enclose copies of Rule 14a-8 and Staff Legal Bulletins 14F and 14G.

Sincerely,

oAt

Tara L. Smith

Senior Vice President,

Securities & Executive Compensation and
Corporate Secretary

Enclosures — Exchange Act Rule 14a-8
Staff Legal Bulletins 14F and 14G
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17 CFR § 240.14a-8 - Shareholder proposals.

CFR  Table of Popular Names

§ 240.14a-8 Shareholder proposals.
Link to an amendment published at 85 FR 70294, Nov. 4, 2020.

proposal in its proxy statement and identify the proposal in its form of proxy
when the company holds an annual or special meeting of shareholders. In
summary, in order to have your shareholder proposal included on a
company's proxy card, and included along with any supporting statement in
its proxy statement, you must be eligible and follow certain procedures.
Under a few specific circumstances, the company is permitted to exclude
your proposal, but only after submitting its reasons to the Commission. We
structured this section in a question-and-answer format so that it is easier
to understand. The references to “you” are to a shareholder seeking to
submit the proposal.

(a) Question 1: What is a proposal? A shareholder proposal is your
recommendation or requirement that the company and/or its board of
company's shareholders. Your proposal should state as clearly as possible
the course of action that you believe the company should follow. If your

choice between approval or disapproval, or abstention. Unless otherwise
indicated, the word “proposal”
proposal, and to your corresponding statement in support of your proposal

(if any).

(b) Question 2: Who is eligible to submit a proposal, and how do I
demonstrate to the company that I am eligible? (1) In order to be eligible to
submit a proposal, you must have continuously held at least $2,000 in

https:/iwww law cormnell edu/cfritext/17/240.14a-8 110
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market value, or 1%, of the company's securities entitled to be voted on the
proposal at the meeting for at least one year by the date you submit the
proposal. You must continue to hold those securities through the date of the
meeting.

(2) If you are the registered holder of your securities, which means that
your name appears in the company's records as a shareholder, the
company can verify your eligibility on its own, although you will still have
to provide the company with a written statement that you intend to
continue to hold the securities through the date of the meeting of
shareholders. However, if like many shareholders you are not a registered
holder, the company likely does not know that you are a shareholder, or
how many shares you own. In this case, at the time you submit your
proposal, you must prove your eligibility to the company in one of two
ways:

(i) The first way is to submit to the company a written statement from
the “record” holder of your securities (usually a broker or bank)
verifying that, at the time you submitted your proposal, you
continuously held the securities for at least one year. You must also
include your own written statement that you intend to continue to hold
the securities through the date of the meeting of shareholders; or

your eligibility by submitting to the company:

(A) A copy of the schedule and/or form, and any subsequent
amendments reporting a change in your ownership level;

(B) Your written statement that you continuously held the required

statement; and

(C) Your written statement that you intend to continue ownership of

meeting.

https://www.law.cornell.edu/cfr/text/17/240.14a-8

2/10
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(c) Question 3: How many proposals may I submit? Each shareholder
may submit no more than one proposal to a company for a particular
shareholders' meeting.

(d) Question 4: How long can my proposal be? The proposal, including
any accompanying supporting statement, may not exceed 500 words.

(e) Question 5: What is the deadline for submitting a proposal? (1) If you
are submitting your proposal for the company's annual meeting, you can in
most cases find the deadline in last year's proxy statement. However, if the
company did not hold an annual meeting last year, or has changed the date
of its meeting for this year more than 30 days from last year's meeting, you
can usually find the deadline in one of the company's quarterly reports on

Company Act of 1940. In order to avoid controversy, shareholders should
submit their proposals by means, including electronic means, that permit
them to prove the date of delivery.

(2) The deadline is calculated in the following manner if the proposal is
submitted for a regularly scheduled annual meeting. The proposal must
be received at the company's principal executive offices not less than 120
calendar days before the date of the company's proxy statement released
to shareholders in connection with the previous year's annual meeting.
However, if the company did not hold an annual meeting the previous
year, or if the date of this year's annual meeting has been changed by
more than 30 days from the date of the previous year's meeting, then the
deadline is a reasonable time before the company begins to print and

(3) If you are submitting your proposal for a meeting of shareholders
other than a regularly scheduled annual meeting, the deadline is a

materials.

(f) Question 6: What if I fail to follow one of the eligibility or procedural
requirements explained in answers to Questions 1 through 4 of this section?
(1) The company may exclude your proposal, but only after it has notified
you of the problem, and you have failed adequately to correct it. Within 14
calendar days of receiving your proposal, the company must notify you in
writing of any procedural or eligibility deficiencies, as well as of the time
frame for your response. Your response must be postmarked, or transmitted
electronically, no later than 14 days from the date you received the

https://www.law.cornell.edu/cfr/text/17/240.14a-8 3/10



12/17/2020

17 CFR § 240.14a-8 - Shareholder proposals. | CFR | US Law | LIl / Legal Information Institute

company's notification. A company need not provide you such notice of a
deficiency if the deficiency cannot be remedied, such as if you fail to submit
a proposal by the company's properly determined deadline. If the company
intends to exclude the proposal, it will later have to make a submission
under § 240.14a-8 and provide you with a copy under Question 10 below, §
240.14a-8(j).

(2) If you fail in your promise to hold the required number of securities
through the date of the meeting of shareholders, then the company will
be permitted to exclude all of your proposals from its proxy materials for
any meeting held in the following two calendar years.

(g) Question 7: Who has the burden of persuading the Commission or its
staff that my proposal can be excluded? Except as otherwise noted, the
burden is on the company to demonstrate that it is entitled to exclude a
proposal.

(h) Question 8: Must I appear personally at the shareholders' meeting to
present the proposal? (1) Either you, or your representative who is qualified
under state law to present the proposal on your behalf, must attend the
meeting to present the proposal. Whether you attend the meeting yourself
or send a qualified representative to the meeting in your place, you should
make sure that you, or your representative, follow the proper state law
procedures for attending the meeting and/or presenting your proposal.

(2) If the company holds its shareholder meeting in whole or in part via
electronic media, and the company permits you or your representative to
present your proposal via such media, then you may appear through
electronic media rather than traveling to the meeting to appear in person.

(3) If you or your qualified representative fail to appear and present the
proposal, without good cause, the company will be permitted to exclude
all of your proposals from its proxy materials for any meetings held in the
following two calendar years.

(i) Question 9: If I have complied with the procedural requirements,
on what other bases may a company rely to exclude my proposal? (1)
Improper under state law: If the proposal is not a proper subject for

company's organization;

NOTE TO P... GRAPH (I)(1):

https://www.law.cornell.edu/cfr/text/17/240.14a-8

4/10
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Depending on the subject matter, some proposals are not considered proper
under state law if they would be binding on the company if approved by
shareholders. In our experience, most proposals that are cast as
recommendations or requests that the board of directors take specified
proposal drafted as a recommendation or suggestion is proper unless the
company demonstrates otherwise.

(2) Violation of law: If the proposal would, if implemented, cause the

company to violate any state, federal, or foreign law to which it is subject;

NOTE 1O P... GRAPH (I)(2):
We will not apply this basis for exclusion to permit exclusion of a proposal
on grounds that it would violate foreign law if compliance with the foreign
law would result in a violation of any state or federal law.

(3) Violation of proxy rules: If the proposal or supporting statement is

soliciting materials;

(4) Personal grievance; special interest: If the proposal relates to
the redress of a personal claim or grievance against the company or any
other person, or if it is designed to result in a benefit to you, or to further

large;

(5) Relevance: If the proposal relates to operations which account for
less than 5 percent of the company's total assets at the end of its most

significantly related to the company's business;

(6) Absence of power/authority: If the company would lack the
power or authority to implement the proposal;

(7) Management functions: If the proposal deals with a matter relating
to the company's ordinary business operations;

(8) Director elections: If the proposal:
(i) Would disqualify a nominee who is standing for election;

(ii) Would remove a director from office before his or her term expired;
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(iii) Questions the competence, business judgment, or character of one
or more nominees or directors;

(v) Otherwise could affect the outcome of the upcoming election of
directors.

(9) Conflicts with company's proposal: If the proposal directly
conflicts with one of the company's own proposals to be submitted to
shareholders at the same meeting;

NOTE TO P... GRAPH (I)(9):

specify the points of conflict with the company's proposal.
(10) Substantially implemented: If the company has already
substantially implemented the proposal;

NOTE TO PARAGRAPH (I)(10):
A company may exclude a shareholder proposal that would provide an
advisory vote or seek future advisory votes to approve the compensation of
of this chapter) or any successor to Item 402 (a “say-on-pay vote”) or that
relates to the frequency of say-on-pay votes, provided that in the most
recent shareholder vote required by § 240.14a-21(b) of this chapter a
single year (i.e., one, two, or three years) received approval of a majority of
votes cast on the matter and the company has adopted a policy on the
frequency of say-on-pay votes that is consistent with the choice of the
majority of votes cast in the most recent shareholder vote required by §
240.14a-21(b) of this chapter.

(11) Duplication: If the proposal substantially duplicates another

proposal previously submitted to the company by another proponent that

will be included in the company's proxy materials for the same meeting;

(12) Resubmissions: If the proposal deals with substantially the same
subject matter as another proposal or proposals that has or have been
previously included in the company's proxy materials within the preceding
5 calendar years, a company may exclude it from its proxy materials for
any meeting held within 3 calendar years of the last time it was included if
the proposal received:

https://www.law.cornell.edu/cfr/text/17/240.14a-8
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(i) Less than 3% of the vote if proposed once within the preceding 5
calendar years;

(ii) Less than 6% of the vote on its last submission to shareholders if
proposed twice previously within the preceding 5 calendar years; or

(iii) Less than 10% of the vote on its last submission to shareholders if
proposed three times or more previously within the preceding 5
calendar years; and

(13) Specific amount of dividends: If the proposal relates to specific

(j) Question 10: What procedures must the company follow if it intends to
exclude my proposal? (1) If the company intends to exclude a proposal

provide you with a copy of its submission. The Commission staff may permit
the company to make its submission later than 80 days before the company

(i) The proposal;

(ii) An explanation of why the company believes that it may exclude
the proposal, which should, if possible, refer to the most recent
applicable authority, such as prior Division letters issued under the rule;
and

(iii) A supporting opinion of counsel when such reasons are based on
matters of state or foreign law.

(k) Question 11: May I submit my own statement to the Commission
responding to the company's arguments?

Yes, you may submit a response, but it is not required. You should try to
submit any response to us, with a copy to the company, as soon as possible
after the company makes its submission. This way, the Commission staff
will have time to consider fully your submission before it issues its
response. You should submit six paper copies of your response.

(1) Question 12: If the company includes my shareholder proposal in its

proposal itself?

https://www.law.cornell.edu/cfr/text/17/240.14a-8
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(1) The company's proxy statement must include your name and
address, as well as the number of the company's voting securities that
you hold. However, instead of providing that information, the company
may instead include a statement that it will provide the information to
shareholders promptly upon receiving an oral or written request.

(2) The company is not responsible for the contents of your proposal or
supporting statement.

my proposal, and I disagree with some of its statements?

(1) The company may elect to include in its proxy statement reasons why
it believes shareholders should vote against your proposal. The company
is allowed to make arguments reflecting its own point of view, just as you
may express your own point of view in your proposal's supporting
statement.

(2) However, if you believe that the company's opposition to your
proposal contains materially false or misleading statements that may
violate our anti-fraud rule, § 240.14a-9, you should promptly send to the
Commission staff and the company a letter explaining the reasons for
your view, along with a copy of the company's statements opposing your
proposal. To the extent possible, your letter should include specific factual
information demonstrating the inaccuracy of the company's claims. Time
permitting, you may wish to try to work out your differences with the
company by yourself before contacting the Commission staff.

(3) We require the company to send you a copy of its statements
may bring to our attention any materially false or misleading statements,
under the following timeframes:

(i) If our no-action response requires that you make revisions to your
proposal or supporting statement as a condition to requiring the
provide you with a copy of its opposition statements no later than 5
calendar days after the company receives a copy of your revised
proposal; or

(ii) In all other cases, the company must provide you with a copy of its

https://www.law.cornell.edu/cfr/text/17/240.14a-8 8/10
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U.S. Securities and Exchange Commissio

Division of Corporation Finance
Securities and Exchange Commission

Shareholder Proposals
Staff Legal Bulletin No. 14F (CF)

Action: Publication of CF Staff Legal Bulletin
Date: October 18, 2011

Summary: This staff legal bulletin provides information for companies and
shareholders regarding Rule 14a-8 under the Securities Exchange Act of
1934,

Supplementary Information: The statements in this bulletin represent
the views of the Division of Corporation Finance (the “Division”). This
bulletin is not a rule, regulation or statement of the Securities and
Exchange Commission (the "Commission”). Further, the Commission has
neither approved nor disapproved its content.

Contacts: For further information, please contact the Division’s Office of
Chief Counsel by calling (202) 551-3500 or by submitting a web-based
request form at https://www.sec.gov/forms/corp_fin_interpretive.

A. The purpose of this bulletin

Thi bulletin i part of a continuing effort by the Divi ion to provide
guidance on importanti ue ari ing under E change Act Rule 14a 8.
Specifically, thi bulletin contain information regarding:

e Brokers and banks that constitute “record” holders under Rule 14a-
8(b)(2)(i) for purposes of verifying whether a beneficial owner is
eligible to submit a proposal under Rule 14a-8;

« Common errors shareholders can avoid when submitting proof of
ownership to companies;

o The submission of revised proposals;

* Procedures for withdrawing no-action requests regarding proposals
submitted by multiple proponents; and

o The Division’s new process for transmitting Rule 14a-8 no-action
responses by email.

You can find additional guidance regarding Rule 14a-8 in the following
bulletins that are available on the Commission’s website: SLB No. 14, SLB
No. 14A, SLB No. 14B, SLB No. 14C, SLB No. 14D and SLB No. 14E.

B. The types of brokers and banks that constitute “record” holders
under Rule 14a 8(b)(2)(i) for purposes of verifying whether a
beneficial owner is eligible to submit a proposal under Rule 14a 8

1. Eligibility to submit a proposal under Rule 14a-8

https://www.sec.gov/interps/legal/cfslb14f.htm 1/8
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To be eligible to submit a shareholder proposal, a shareholder must have
continuously held at least $2,000 in market value, or 1%, of the company’s
securities entitled to be voted on the proposal at the shareholder meeting
for at least one year as of the date the shareholder submits the proposal.
The shareholder must also continue to hold the required amount of
securities through the date of the meeting and must provide the company

with a written statement of intent to do so.L1

The steps that a shareholder must take to verify his or her eligibility to
submit a proposal depend on how the shareholder owns the securities.
There are two types of security holders in the U.S.: registered owners and

beneficial owners.2 Registered owners have a direct relationship with the
issuer because their ownership of shares is listed on the records maintained
by the issuer or its transfer agent. If a shareholder is a registered owner,
the company can independently confirm that the shareholder’s holdings
satisfy Rule 14a-8(b)’s eligibility requirement.

The vast majority of investors in shares issued by U.S. companies, however,
are beneficial owners, which means that they hold their securities in book-
entry form through a securities intermediary, such as a broker or a bank.
Beneficial owners are sometimes referred to as “street name” holders. Rule
14a-8(b)(2)(i) provides that a beneficial owner can provide proof of
ownership to support his or her eligibility to submit a proposal by
submitting a written statement “from the ‘record’ holder of [the] securities
(usually a broker or bank),” verifying that, at the time the proposal was
submitted, the shareholder held the required amount of securities

continuously for at least one year.3
2. The role of the Depository Trust Company

Most large U.S. brokers and banks deposit their customers’ securities with,
and hold those securities through, the Depository Trust Company ("DTC"), a
registered clearing agency acting as a securities depository. Such brokers

and banks are often referred to as “participants” in DTC.% The names of
these DTC participants, however, do not appear as the registered owners of
the securities deposited with DTC on the list of shareholders maintained by
the company or, more typically, by its transfer agent. Rather, DTC's
nominee, Cede & Co., appears on the shareholder list as the sole registered
owner of securities deposited with DTC by the DTC participants. A company
can request from DTC a “securities position listing” as of a specified date,
which identifies the DTC participants having a position in the company’s
securities and the number of securities held by each DTC participant on that

date.2

3. Brokers and banks that constitute “record” holders under Rule
14a-8(b)(2)(i) for purposes of verifying whether a beneficial
owner is eligible to submit a proposal under Rule 14a-8

In The Hain Celestial Group, Inc. (Oct. 1, 2008), we took the position that
an introducing broker could be considered a “record” holder for purposes of
Rule 14a-8(b)(2)(i). An introducing broker is a broker that engages in sales
and other activities involving customer contact, such as opening customer
accounts and accepting customer orders, but is not permitted to maintain

custody of customer funds and securities. Instead, an introducing broker
engages another broker, known as a “clearing broker,” to hold custody of
client funds and securities, to clear and execute customer trades, and to
handle other functions such as issuing confirmations of customer trades and
customer account statements. Clearing brokers generally are DTC
participants; introducing brokers generally are not. As introducing brokers
generally are not DTC participants, and therefore typically do not appear on
DTC's securities position listing, Hain Celestial has required companies to
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accept proof of ownership letters from brokers in cases where, unlike the
positions of registered owners and brokers and banks that are DTC
participants, the company is unable to verify the positions against its own
or its transfer agent’s records or against DTC's securities position listing.

In light of que tion we have received following two recent court ca e

relating to proof of ownership under Rule 14a-8Z and in light of the
Commission’s discussion of registered and beneficial owners in the Proxy
Mechanics Concept Release, we have reconsidered our views as to what
types of brokers and banks should be considered “record” holders under
Rule 14a-8(b)(2)(i). Because of the transparency of DTC participants’
positions in a company's securities, we will take the view going forward
that, for Rule 14a-8(b)(2)(i) purposes, only DTC participants should be
viewed as “record” holders of securities that are deposited at DTC. As a
result, we will no longer follow Hain Celestial.

We believe that taking this approach as to who constitutes a “record” holder
for purposes of Rule 14a-8(b)(2)(i) will provide greater certainty to
beneficial owners and companies. We also note that this approach is
consistent with Exchange Act Rule 12g5-1 and a 1988 staff no-action letter

addre ing that rule,8 under which broker and bank that are DTC
participant are con idered to be the record holder of ecuritie on depo it
with DTC when calculating the number of record holder for purpo e of
Section 12(g) and 15(d) of the E change Act.

Companies have occasionally expressed the view that, because DTC’s
nominee, Cede & Co., appears on the shareholder list as the sole registered
owner of securities deposited with DTC by the DTC participants, only DTC or
Cede & Co. should be viewed as the "record” holder of the securities held
on deposit at DTC for purposes of Rule 14a-8(b)(2)(i). We have never
interpreted the rule to require a shareholder to obtain a proof of ownership
letter from DTC or Cede & Co., and nothing in this guidance should be
construed as changing that view.

How can a shareholder determine whether his or her broker or bank is a
DTC participant?

Shareholder and companie can confirm whether a particular broker or
bank i a DTC participant by checking DTC" participant li t, which i
currently available on the Internet at
http://www.dtcc.com/~/media/File /Download /client
center/DTC/alpha.a h .

What if a shareholder’s broker or bank is not on DTC’s participant list?

The shareholder will need to obtain proof of ownership from the DTC
participant through which the securities are held. The shareholder
should be able to find out who this DTC participant is by asking the

shareholder’s broker or bank.2

If the DTC participant knows the shareholder’s broker or bank's
holdings, but does not know the shareholder’s holdings, a shareholder
could satisfy Rule 14a-8(b)(2)(i) by obtaining and submitting two proof
of ownership statements verifying that, at the time the proposal was
submitted, the required amount of securities were continuously held for
at least one year - one from the shareholder’s broker or bank
confirming the shareholder’s ownership, and the other from the DTC
participant confirming the broker or bank’s ownership.

How will the taff proce no action reque t that argue for exclu ion on
the ba i that the hareholder’ proof of owner hipi not from a DTC

https:/iwww_sec gov/interps/legal/cfslb14f htm
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participant?

The staff will grant no-action relief to a company on the basis that the
shareholder’s proof of ownership is not from a DTC participant only if
the company’s notice of defect describes the required proof of
ownership in a manner that is consistent with the guidance contained in
this bulletin. Under Rule 14a-8(f)(1), the shareholder will have an
opportunity to obtain the requisite proof of ownership after receiving the
notice of defect.

C. Common errors shareholders can avoid when submitting proof of
ownership to companies

In this section, we describe two common errors shareholders make when
submitting proof of ownership for purposes of Rule 14a-8(b)(2), and we
provide guidance on how to avoid these errors.

First, Rule 14a-8(b) requires a shareholder to provide proof of ownership
that he or she has "continuously held at least $2,000 in market value, or
1%, of the company’s securities entitled to be voted on the proposal at the
meeting for at least one year by the date you submit the proposal”

(emphasis added).12 We note that many proof of ownership letters do not
satisfy this requirement because they do not verify the shareholder’s
beneficial ownership for the entire one-year period preceding and including
the date the proposal is submitted. In some cases, the letter speaks as of a
date before the date the proposal is submitted, thereby leaving a gap
between the date of the verification and the date the proposal is submitted.
In other cases, the letter speaks as of a date after the date the proposal
was submitted but covers a period of only one year, thus failing to verify
the shareholder’s beneficial ownership over the required full one-year
period preceding the date of the proposal’s submission.

Second, many letters fail to confirm continuous ownership of the securities.
This can occur when a broker or bank submits a letter that confirms the
shareholder’s beneficial ownership only as of a specified date but omits any
reference to continuous ownership for a one-year period.

We recognize that the requirements of Rule 14a-8(b) are highly prescriptive
and can cause inconvenience for shareholders when submitting proposals.
Although our administration of Rule 14a-8(b) is constrained by the terms of
the rule, we believe that shareholders can avoid the two errors highlighted
above by arranging to have their broker or bank provide the required
verification of ownership as of the date they plan to submit the proposal
using the following format:

“As of [date the proposal is submitted], [name of shareholder]
held, and has held continuously for at least one year, [number of

securities] shares of [company name] [class of securities].”LL

As discussed above, a shareholder may also need to provide a separate
written statement from the DTC participant through which the shareholder’s
securities are held if the shareholder’s broker or bank is not a DTC
participant.

D. The submission of revised proposals

On occasion, a shareholder will revise a proposal after submitting it to a
company. This section addresses questions we have received regarding
revisions to a proposal or supporting statement.
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1. A shareholder submits a timely proposal. The shareholder then
submits a revised proposal before the company’s deadline for
receiving proposals. Must the company accept the revisions?

Yes. In this situation, we believe the revised proposal serves as a

replacement of the initial proposal. By submitting a revised proposal, the
shareholder has effectively withdrawn the initial proposal. Therefore, the
shareholder is not in violation of the one-proposal limitation in Rule 14a-

8(c).12 If the company intends to submit a no-action request, it must do so
with respect to the revised proposal.

We recognize that in Question and Answer E.2 of SLB No. 14, we indicated
that if a shareholder makes revisions to a proposal before the company
submits its no-action request, the company can choose whether to accept
the revisions. However, this guidance has led some companies to believe
that, in cases where shareholders attempt to make changes to an initial
proposal, the company is free to ignore such revisions even if the revised
proposal is submitted before the company’s deadline for receiving
shareholder proposals. We are revising our guidance on this issue to make

clear that a company may not ignore a revised proposal in this situation.13

2. A shareholder submits a timely proposal. After the deadline for
receiving proposals, the shareholder submits a revised proposal.
Must the company accept the revisions?

No. If a shareholder submits revisions to a proposal after the deadline for
receiving proposals under Rule 14a-8(e), the company is not required to
accept the revisions. However, if the company does not accept the
revisions, it must treat the revised proposal as a second proposal and
submit a notice stating its intention to exclude the revised proposal, as
required by Rule 14a-8(j). The company’s notice may cite Rule 14a-8(e) as
the reason for excluding the revised proposal. If the company does not
accept the revisions and intends to exclude the initial proposal, it would
also need to submit its reasons for excluding the initial proposal.

3. If a shareholder submits a revised proposal, as of which date
must the shareholder prove his or her share ownership?

A shareholder must prove ownership as of the date the original proposal is

submitted. When the Commission has discussed revisions to proposals, 12 it
has not suggested that a revision triggers a requirement to provide proof of
ownership a second time. As outlined in Rule 14a-8(b), proving ownership
includes providing a written statement that the shareholder intends to
continue to hold the securities through the date of the shareholder meeting.
Rule 14a-8(f)(2) provides that if the shareholder “fails in [his or her]
promise to hold the required number of securities through the date of the
meeting of shareholders, then the company will be permitted to exclude all
of [the same shareholder’s] proposals from its proxy materials for any
meeting held in the following two calendar years.” With these provisions in
mind, we do not interpret Rule 14a-8 as requiring additional proof of

ownership when a shareholder submits a revised proposal.12

E. Procedures for withdrawing no-action requests for proposals
submitted by multiple proponents

We have previously addressed the requirements for withdrawing a Rule
14a-8 no-action request in SLB Nos. 14 and 14C. SLB No. 14 notes that a
company should include with a withdrawal letter documentation
demonstrating that a shareholder has withdrawn the proposal. In cases
where a proposal submitted by multiple shareholders is withdrawn, SLB No.
14C states that, if each shareholder has designated a lead individual to act
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on its behalf and the company is able to demonstrate that the individual is
authorized to act on behalf of all of the proponents, the company need only
provide a letter from that lead individual indicating that the lead individual
is withdrawing the proposal on behalf of all of the proponents.

Becau e there i no relief granted by the taff in ca e where a no action
reque ti withdrawn following the withdrawal of the related propo al, we
recognize that the thre hold for withdrawing a no action reque t need not
be overly burden ome. Going forward, we will proce a withdrawal reque t
if the company provide a letter from the lead filer that include a

repre entation that the lead filer i authorized to withdraw the propo al on

behalf of each proponent identified in the company’s no-action request.1&

F. Use of email to transmit our Rule 14a-8 no-action responses to
companies and proponents

To date, the Division has transmitted copies of our Rule 14a-8 no-action
responses, including copies of the correspondence we have received in
connection with such requests, by U.S. mail to companies and proponents.
We also post our response and the related correspondence to the
Commission’s website shortly after issuance of our response.

In order to accelerate delivery of staff responses to companies and
proponents, and to reduce our copying and postage costs, going forward,
we intend to transmit our Rule 14a-8 no-action responses by email to
companies and proponents. We therefore encourage both companies and
proponents to include email contact information in any correspondence to
each other and to us. We will use U.S. mail to transmit our no-action
response to any company or proponent for which we do not have email
contact information.

Given the availability of our responses and the related correspondence on
the Commission’s website and the requirement under Rule 14a-8 for
companies and proponents to copy each other on correspondence
submitted to the Commission, we believe it is unnecessary to transmit
copies of the related correspondence along with our no-action response.
Therefore, we intend to transmit only our staff response and not the
correspondence we receive from the parties. We will continue to post to the
Commission’s website copies of this correspondence at the same time that
we post our staff no-action response.

1 See Rule 14a 8(b).

2 For an explanation of the types of share ownership in the U.S., see
Concept Release on U.S. Proxy System, Release No. 34-62495 (July 14,
2010) [75 FR 42982] (“Proxy Mechanics Concept Release”), at Section II.A.
The term “beneficial owner” does not have a uniform meaning under the
federal securities laws. It has a different meaning in this bulletin as
compared to “beneficial owner” and “beneficial ownership” in Sections 13
and 16 of the Exchange Act. Our use of the term in this bulletin is not
intended to suggest that registered owners are not beneficial owners for
purposes of those Exchange Act provisions. See Proposed Amendments to
Rule 14a-8 under the Securities Exchange Act of 1934 Relating to Proposals
by Security Holders, Release No. 34-12598 (July 7, 1976) [41 FR 29982],
at n.2 ("The term ‘beneficial owner’ when used in the context of the proxy
rules, and in light of the purposes of those rules, may be interpreted to
have a broader meaning than it would for certain other purpose[s] under
the federal securities laws, such as reporting pursuant to the Williams
Act.”).

https://www.sec.gov/interps/legal/cfslb14f.htm 6/8



12/17/2020 Staff Legal Bulletin No. 14F (Shareholder Proposals)

3 If a shareholder has filed a Schedule 13D, Schedule 13G, Form 3, Form 4
or Form 5 reflecting ownership of the required amount of shares, the
shareholder may instead prove ownership by submitting a copy of such
filings and providing the additional information that is described in Rule
14a-8(b)(2)(ii).

4 DTC holds the deposited securities in “fungible bulk,” meaning that there
are no specifically identifiable shares directly owned by the DTC
participants. Rather, each DTC participant holds a pro rata interest or
position in the aggregate number of shares of a particular issuer held at
DTC. Correspondingly, each customer of a DTC participant - such as an
individual investor — owns a pro rata interest in the shares in which the DTC
participant has a pro rata interest. See Proxy Mechanics Concept Release,
at Section II.B.2.a.

2 See Exchange Act Rule 17Ad-8.

6 See Net Capital Rule, Release No. 34-31511 (Nov. 24, 1992) [57 FR
56973] (“Net Capital Rule Release”), at Section II.C.

Z See KBR Inc. v. Chevedden, Civil Action No. H-11-0196, 2011 U.S. Dist.
LEXIS 36431, 2011 WL 1463611 (S.D. Tex. Apr. 4, 2011); Apache Corp. v.
Chevedden, 696 F. Supp. 2d 723 (S.D. Tex. 2010). In both cases, the court
concluded that a securities intermediary was not a record holder for
purposes of Rule 14a-8(b) because it did not appear on a list of the
company’s non-objecting beneficial owners or on any DTC securities
position listing, nor was the intermediary a DTC participant.

8 Techne Corp. (Sept. 20, 1988).

2 In addition, if the shareholder’s broker is an introducing broker, the
shareholder’s account statements should include the clearing broker’s
identity and telephone number. See Net Capital Rule Release, at Section
I1.C.(iii). The clearing broker will generally be a DTC participant.

10 For purposes of Rule 14a-8(b), the submission date of a proposal will
generally precede the company’s receipt date of the proposal, absent the
use of electronic or other means of same-day delivery.

11 This format is acceptable for purposes of Rule 14a-8(b), but it is not
mandatory or exclusive.

12 As such, it is not appropriate for a company to send a notice of defect for
multiple proposals under Rule 14a-8(c) upon receiving a revised proposal.

13 This position will apply to all proposals submitted after an initial proposal
but before the company’s deadline for receiving proposals, regardless of
whether they are explicitly labeled as “revisions” to an initial proposal,
unless the shareholder affirmatively indicates an intent to submit a second,
additional proposal for inclusion in the company’s proxy materials. In that
case, the company must send the shareholder a notice of defect pursuant
to Rule 14a-8(f)(1) if it intends to exclude either proposal from its proxy
materials in reliance on Rule 14a-8(c). In light of this guidance, with
respect to proposals or revisions received before a company’s deadline for
submission, we will no longer follow Layne Christensen Co. (Mar. 21, 2011)
and other prior staff no-action letters in which we took the view that a
proposal would violate the Rule 14a-8(c) one-proposal limitation if such
proposal is submitted to a company after the company has either submitted
a Rule 14a-8 no-action request to exclude an earlier proposal submitted by
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the same proponent or notified the proponent that the earlier proposal was
excludable under the rule.

14 see, e.g., Adoption of Amendments Relating to Proposals by Security
Holders, Release No. 34-12999 (Nov. 22, 1976) [41 FR 52994].

15 Because the relevant date for proving ownership under Rule 14a-8(b) is
the date the proposal is submitted, a proponent who does not adequately
prove ownership in connection with a proposal is not permitted to submit
another proposal for the same meeting on a later date.

16 Nothing in this staff position has any effect on the status of any

shareholder proposal that is not withdrawn by the proponent or its
authorized representative.
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Division of Corporation Finance
Securities and Exchange Commission

Shareholder Proposals
Staff Legal Bulletin No. 14G (CF)

Action: Publication of CF Staff Legal Bulletin
Date: October 16, 2012

Summary: This staff legal bulletin provides information for companies and
shareholders regarding Rule 14a-8 under the Securities Exchange Act of
1934,

Supplementary Information: The statements in this bulletin represent
the views of the Division of Corporation Finance (the “Division”). This
bulletin is not a rule, regulation or statement of the Securities and
Exchange Commission (the "Commission”). Further, the Commission has
neither approved nor disapproved its content.

Contacts: For further information, please contact the Division’s Office of
Chief Counsel by calling (202) 551-3500 or by submitting a web-based
request form at https://www.sec.gov/forms/corp_fin_interpretive.

A. The purpose of this bulletin

Thi bulletin i part of a continuing effort by the Divi ion to provide
guidance on importanti ue ari ing under E change Act Rule 14a 8.
Specifically, thi bulletin contain information regarding:

o the parties that can provide proof of ownership under Rule 14a-8(b)
(2)(i) for purposes of verifying whether a beneficial owner is eligible
to submit a proposal under Rule 14a-8;

« the manner in which companies should notify proponents of a failure
to provide proof of ownership for the one-year period required under
Rule 14a-8(b)(1); and

e the u e of web ite reference in propo al and upporting
tatement .

You can find additional guidance regarding Rule 14a-8 in the following
bulletins that are available on the Commission’s website: SLB No. 14, SLB
No. 14A, SLB No. 14B, SLB No. 14C, SLB No. 14D, SLB No. 14E and SLB
No. 14F.

B. Parties that can provide proof of ownership under Rule 14a-8(b)
(2)(i) for purposes of verifying whether a beneficial owner is
eligible to submit a proposal under Rule 14a-8

1. Sufficiency of proof of ownership letters provided by
affiliates of DTC participants for purposes of Rule 14a 8(b)(2)
(i)
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To be eligible to submit a proposal under Rule 14a-8, a shareholder must,
among other things, provide documentation evidencing that the
shareholder has continuously held at least $2,000 in market value, or 1%,
of the company’s securities entitled to be voted on the proposal at the
shareholder meeting for at least one year as of the date the shareholder
submits the proposal. If the shareholder is a beneficial owner of the
securities, which means that the securities are held in book-entry form
through a securities intermediary, Rule 14a-8(b)(2)(i) provides that this
documentation can be in the form of a “written statement from the ‘record’
holder of your securities (usually a broker or bank)....”

In SLB No. 14F, the Division described its view that only securities
intermediaries that are participants in the Depository Trust Company
(“"DTC") should be viewed as “record” holders of securities that are
deposited at DTC for purposes of Rule 14a-8(b)(2)(i). Therefore, a
beneficial owner must obtain a proof of ownership letter from the DTC
participant through which its securities are held at DTC in order to satisfy
the proof of ownership requirements in Rule 14a-8.

During the most recent proxy season, some companies questioned the
sufficiency of proof of ownership letters from entities that were not

themselves DTC participants, but were affiliates of DTC participants.L By
virtue of the affiliate relationship, we believe that a securities intermediary
holding shares through its affiliated DTC participant should be in a position
to verify its customers’ ownership of securities. Accordingly, we are of the
view that, for purposes of Rule 14a-8(b)(2)(i), a proof of ownership letter
from an affiliate of a DTC participant satisfies the requirement to provide a
proof of ownership letter from a DTC participant.

2. Adequacy of proof of ownership letters from securities
intermediaries that are not brokers or banks

We understand that there are circumstances in which securities
intermediaries that are not brokers or banks maintain securities accounts in
the ordinary course of their business. A shareholder who holds securities
through a securities intermediary that is not a broker or bank can satisfy
Rule 14a-8’s documentation requirement by submitting a proof of

ownership letter from that securities intermediary.2 If the securities
intermediary is not a DTC participant or an affiliate of a DTC participant,
then the shareholder will also need to obtain a proof of ownership letter
from the DTC participant or an affiliate of a DTC participant that can verify
the holdings of the securities intermediary.

C. Manner in which companies should notify proponents of a failure
to provide proof of ownership for the one-year period required
under Rule 14a-8(b)(1)

As discussed in Section C of SLB No. 14F, a common error in proof of
ownership letters is that they do not verify a proponent’s beneficial
ownership for the entire one-year period preceding and including the date
the proposal was submitted, as required by Rule 14a-8(b)(1). In some
cases, the letter speaks as of a date before the date the proposal was
submitted, thereby leaving a gap between the date of verification and the
date the proposal was submitted. In other cases, the letter speaks as of a
date after the date the proposal was submitted but covers a period of only
one year, thus failing to verify the proponent’s beneficial ownership over the
required full one-year period preceding the date of the proposal’s
submission.

Under Rule 14a-8(f), if a proponent fails to follow one of the eligibility or
procedural requirements of the rule, a company may exclude the proposal
only if it notifies the proponent of the defect and the proponent fails to
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correct it. In SLB No. 14 and SLB No. 14B, we explained that companies
should provide adequate detail about what a proponent must do to remedy
all eligibility or procedural defects.

We are concerned that companie ' notice of defect are not adequately

de cribing the defect or e plaining what a proponent mu t do to remedy

defect in proof of owner hip letter . For e ample, ome companie ' notice

of defect make no mention of the gap in the period of owner hip covered by

the proponent’ proof of owner hip letter or other pecific deficiencie that

the company ha identified. We do not believe that uch notice of defect
erve the purpo e of Rule 14a 8(f).

Accordingly, going forward, we will not concur in the exclusion of a proposal
under Rules 14a-8(b) and 14a-8(f) on the basis that a proponent’s proof of
ownership does not cover the one-year period preceding and including the
date the proposal is submitted unless the company provides a notice of
defect that identifies the specific date on which the proposal was submitted
and explains that the proponent must obtain a new proof of ownership
letter verifying continuous ownership of the requisite amount of securities
for the one-year period preceding and including such date to cure the
defect. We view the proposal’s date of submission as the date the proposal
is postmarked or transmitted electronically. Identifying in the notice of
defect the specific date on which the proposal was submitted will help a
proponent better understand how to remedy the defects described above
and will be particularly helpful in those instances in which it may be difficult
for a proponent to determine the date of submission, such as when the
proposal is not postmarked on the same day it is placed in the mail. In
addition, companies should include copies of the postmark or evidence of
electronic transmission with their no-action requests.

D. Use of website addresses in proposals and supporting
statements

Recently, a number of proponent have included in their propo al orin
their upporting tatement the addre e to web ite that provide more
information about their propo al . In ome ca e , companie have ought
to e clude either the web ite addre or the entire propo al due to the
reference to the web ite addre

In SLB No. 14, we explained that a reference to a website address in a
proposal does not raise the concerns addressed by the 500-word limitation
in Rule 14a-8(d). We continue to be of this view and, accordingly, we will
continue to count a website address as one word for purposes of Rule 14a-
8(d). To the extent that the company seeks the exclusion of a website
reference in a proposal, but not the proposal itself, we will continue to
follow the guidance stated in SLB No. 14, which provides that references to
website addresses in proposals or supporting statements could be subject
to exclusion under Rule 14a-8(i)(3) if the information contained on the
website is materially false or misleading, irrelevant to the subject matter of
the proposal or otherwise in contravention of the proxy rules, including Rule

14a-9.3

In light of the growing interest in including references to website addresses
in proposals and supporting statements, we are providing additional
guidance on the appropriate use of website addresses in proposals and

supporting statements.2

1. References to website addresses in a proposal or supporting
statement and Rule 14a-8(i)(3)

Reference to web ite in a propo al or upporting tatement may rai e
concern under Rule 14a 8(i)(3). In SLB No. 14B, we tated that the
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exclusion of a proposal under Rule 14a-8(i)(3) as vague and indefinite may
be appropriate if neither the shareholders voting on the proposal, nor the
company in implementing the proposal (if adopted), would be able to
determine with any reasonable certainty exactly what actions or measures
the proposal requires. In evaluating whether a proposal may be excluded
on this basis, we consider only the information contained in the proposal
and supporting statement and determine whether, based on that
information, shareholders and the company can determine what actions the
proposal seeks.

If a proposal or supporting statement refers to a website that provides
information necessary for shareholders and the company to understand
with reasonable certainty exactly what actions or measures the proposal
requires, and such information is not also contained in the proposal or in
the supporting statement, then we believe the proposal would raise
concerns under Rule 14a-9 and would be subject to exclusion under Rule
14a-8(i)(3) as vague and indefinite. By contrast, if shareholders and the
company can understand with reasonable certainty exactly what actions or
measures the proposal requires without reviewing the information provided
on the website, then we believe that the proposal would not be subject to
exclusion under Rule 14a-8(i)(3) on the basis of the reference to the
website address. In this case, the information on the website only
supplements the information contained in the proposal and in the
supporting statement.

2. Providing the company with the materials that will be
published on the referenced website

We recognize that if a proposal references a website that is not operational
at the time the proposal is submitted, it will be impossible for a company or
the staff to evaluate whether the website reference may be excluded. In
our view, a reference to a non-operational website in a proposal or
supporting statement could be excluded under Rule 14a-8(i)(3) as
irrelevant to the subject matter of a proposal. We understand, however,
that a proponent may wish to include a reference to a website containing
information related to the proposal but wait to activate the website until it
becomes clear that the proposal will be included in the company’s proxy
materials. Therefore, we will not concur that a reference to a website may
be excluded as irrelevant under Rule 14a-8(i)(3) on the basis that it is not
yet operational if the proponent, at the time the proposal is submitted,
provides the company with the materials that are intended for publication
on the website and a representation that the website will become
operational at, or prior to, the time the company files its definitive proxy
materials.

3. Potential issues that may arise if the content of a
referenced website changes after the proposal is submitted

To the extent the information on a website changes after submission of a
proposal and the company believes the revised information renders the
website reference excludable under Rule 14a-8, a company seeking our
concurrence that the website reference may be excluded must submit a
letter presenting its reasons for doing so. While Rule 14a-8(j) requires a
company to submit its reasons for exclusion with the Commission no later
than 80 calendar days before it files its definitive proxy materials, we may
concur that the changes to the referenced website constitute “good cause”
for the company to file its reasons for excluding the website reference after
the 80-day deadline and grant the company’s request that the 80-day
requirement be waived.
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1 An entity is an “affiliate” of a DTC participant if such entity directly, or
indirectly through one or more intermediaries, controls or is controlled by,
or is under common control with, the DTC participant.

2 Rule 14a-8(b)(2)(i) itself acknowledges that the record holder is “usually,”
but not always, a broker or bank.

3 Rule 14a-9 prohibits statements in proxy materials which, at the time and
in the light of the circumstances under which they are made, are false or
misleading with respect to any material fact, or which omit to state any
material fact necessary in order to make the statements not false or
misleading.

4 A website that provides more information about a shareholder proposal
may constitute a proxy solicitation under the proxy rules. Accordingly, we
remind shareholders who elect to include website addresses in their

proposals to comply with all applicable rules regarding proxy solicitations.
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From: John Chevedden >

Sent: Thursday, January 7, 2021 3:29 PM

To: Tara Smith <Tara_Smith@discovery.com>

Cc: Savalle Sims <Savalle_Sims@discovery.com>; Haley Park <Haley Park@discovery.com>
Subject: Rule 14a-8 Proposal (DISCK) blb

Dear Ms. Smith,
Please see the attached broker letter.
Please confirm receipt within a day.

Sincerely,
John Chevedden



Ameritvade

01/07/2021

Kenneth Steiner
EE 4

Re: Account ending *** in TD Ameritrade Clearing Inc DTC# 0188

Dear Kenneth Steiner,

As you requested this letter confirms that as of the date of this letter you have continuously held no
less than 500 shares of each of the following stocks in the above reference account since August

17, 2019:

Vector Group Ltd (VGR)
Discovery, Inc Cl C {DISCK)

If we can be of any further assistance, please let us know. Just log in to your account and go to the
Message Center to write us. You ¢an also call Client Services at 800-669-3900. We're available 24

hours a day, seven days a week.

Sincerely,

Andrew P. Haag
Resource Specialist
TD Ameritrade

This information is furnished as part of a general information service and TD Ameritrade shall not be liable for any damages
arising out of any inaccuracy in the information. Because this information may differ from your TD Ameritrade monthly
statement, you should rely only on the TD Ameritrade monthly statement as the official record of your TD Ameritrade

account.

Markat volatility, volume, and system availabilty may delay account access and trade executions.

TD Ameritrade, Inc., member FINRAYSIPG ( www.finra.org . wiww.sipc.org ). TD Ameritrade is a trademark jointly owned by
TD Ameiitrade IP Company, Inc. and The Toronto-Daminion Bank. © 2015 TD Ameritrade IP Campany, Ine. All rights

reserved. Used with permission.
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FORM OF
RESTATED CERTIFICATE OF INCORPORATION
OF
DISCOVERY COMMUNICATIONS, INC.

DISCOVERY COMMUNICATIONS, INC., a corporation organized and existing under the laws of the State of Delaware,
hereby certifies as follows:

(1) The name of the Corporation is Discovery Communications, Inc. The original Certificate of Incorporation of the
Corporation was filed on April 28, 2008.

(2) This Restated Certificate of Incorporation amends and restates the Certificate of Incorporation of the Corporation.

(3) This Restated Certificate of Incorporation has been duly adopted in accordance with Sections 242 and 245 of the
General Corporation Law of the State of Delaware.

(4) This Restated Certificate of Incorporation shall become effective upon its filing with the Secretary of State of the State
of Delaware

(5) Pursuant to Sections 242 and 245 of the General Corporation Law of the State of Delaware, the text of the Certificate
of Incorporation is hereby amended and restated to read in its entirety as follows

ARTICLE]
NAME

The name of the corporation is Discovery Communications, Inc (the “Corporation™).

ARTICLE IT
REGISTERED OFFICE

The address of the registered office of the Corporation in the State of Delaware is 2711 Centerville Road, Suite 400, in the City of
Wilmington, County of New Castle, 19808. The name of its registered agent at such address is the Corporation Service Company.

ARTICLE 11
PURPOSE

The purpose of the Corporation is to engage in any lawful act or activity for which corporations may be organized under the General
Corporation Law of Delaware (as the same may be amended from time to time, “DGCL™).

ARTICLE IV
AUTHORIZED STOCK

The total number of shares of capital stock which the Corporation shall have authority to issue is four billion (4.000.000.000)
shares, of which three billion eight hundred million (3,800.000.000) shares shall be of a class designated as Common Stock, par value
$0.01 per share (“Commeon Stock™), such class to be issuable in series as follows:

a.  One billion seven hundred million (1,700.000.,000) shares of Commeon Stock shall be of a series designated as “Series A
Common Stock™ (the “Series A Common Stock™):




b.  One hundred million (100,000,000) shares of Common Stock shall be of a series designated as “Series B Common Stock”
(the “Series B Common Stock™);

c.  Two billion (2,000,000,000) shares of Common Stock shall be of a series designated as “Series C Common Stock” (the
“Series C Common Stock™);

and two hundred million (200,000,000) shares shall be of a class designated as Preferred Stock, par value $0.01 per share
(“Preferred Stock™), such class to be issuable in series as follows:

d.  Seventy five million (75,000,000) shares of Preferred Stock shall be of a series designated as “Series A Convertible
Participating Preferred Stock” (the “Series A Preferred Stock™);

e. Seventy five million (75,000,000) shares of Preferred Stock shall be of a series designated as “Series C Convertible
Participating Preferred Stock” (the “Series C Preferred Stock™ and, together with the Series A Preferred Stock, the
“Convertible Preferred Stock™); and

f.  Fifty million (50,000,000) shares of Preferred Stock which are undesignated as to series and are issuable in accordance with
the provisions of Article IV, Section D (the “Series Preferred Stock™).

Other than shares issued in connection with (x) the Merger (as defined in the Merger Agreement), (y) the exercise of any stock
options or stock appreciation rights of the Corporation outstanding immediately following the effectiveness of the Merger, or (z) a
Share Distribution in accordance with Article IV, Section B.4(a) below (such issuance pursuant to clause (x), (y) or (z) above, a
“Permitted Series B Share Issuance™), so long as any shares of Series B Common Stock are issued and outstanding, the Corporation
shall not issue, or enter into any agreement to issue, any shares of Series B Common Stock without the prior consent of the holders of
at least 75% of the outstanding shares of Series B Common Stock, voting as a separate class (such consent of the holders of Series B
Common Stock, a “Series B Consent”). The Series B Consent may be obtained at a meeting of stockholders of the Corporation or by
written consent pursuant to Article VI, Section B of this Restated Certificate of Incorporation (as it may from time to time hereafter be
amended or restated, the “Restated Certificate”).

The description of the Common Stock and the Preferred Stock of the Corporation, and the relative rights, preferences and
limitations thereof, or the method of fixing and establishing the same, are as hereinafter set forth in this Article IV.

SECTION A
CERTAIN DEFINITIONS AND INTERPRETATIONS

Unless the context otherwise requires, the terms defined below shall have, for all purposes of this Restated Certificate, the meanings
herein specified:




“Affiliate” means, with respect to any Person, any other Person that directly or indirectly through one or more intermediaries
Controls, is Controlled by, or is under common Control with such Person.

“ANPP” means Advance/Newhouse Programming Partnership, a New York general partnership.

“ANPP Permitted Transferee” means a Person that acquires record and Beneficial Ownership of shares of Series A Preferred Stock
from a member of the ANPP Stockholder Group or an ANPP Permitted Transferee, in each case, in a Permitted Transfer.

“ANPP Stockholder Group” means Advance Publications, Inc., Newhouse Broadcasting Corporation and, as of the date of
determination, any direct or indirect Subsidiary of Advance Publications, Inc. or Newhouse Broadcasting Corporation.

“Annual Business Plan” means for any fiscal year of the Corporation, a comprehensive statement of the objectives and projections
of the Corporation (including its Subsidiaries) with respect to the operations of its business, including objectives and projections
concerning capital expenditures, cable television programming developments, license fees, subscriber discounts, revenues and
expenses.

“Base Amount” means the sum of (x) the number of shares of Series A Preferred Stock issued to the members of the ANPP
Stockholder Group as of the Issue Date (other than any such shares of Series A Preferred Stock that are Escrow Shares as of the Issue
Date) and (y) as of the date of determination, the number of Released Series A Shares.

“Beneficial Ownership” or “Beneficially Own” has the meaning given to such term in Rule 13d-3 under the Securities Exchange
Act of 1934, as amended; provided, however, that for purposes of determining Beneficial Ownership, (i) a Person shall be deemed to
be the Beneficial Owner of any securities which such Person has the right to acquire (whether such right is exercisable immediately or
only after the passage of time or occurrence of conditions) pursuant to any agreement, arrangement or understanding (other than
customary agreements with and between underwriters and selling group members with respect to a bona fide public offering of
securities) or upon the exercise of conversion rights, exchange rights, warrants, options, rights or otherwise, and (ii) a Person shall not
be deemed the Beneficial Owner of, or to Beneficially Own, securities that such Person has a right to acquire upon the exercise of
Rights.

“Board of Directors” or “Board” means the Board of Directors of the Corporation and, unless the context indicates otherwise, also
means, to the extent permitted by law, any committee thereof authorized, with respect to any particular matter, to exercise the power of
the Board of Directors of the Corporation with respect to such matter.

“Business Day” means any day other than a Saturday, Sunday or a day on which banks are required or permitted to close in New
York, New York.

“capital stock” means any and all shares, interests, rights to purchase, warrants, options, participations or other equivalents of or
interests in corporate stock (however designated).




“Capitalized Lease Obligations” of any Person means any obligations to pay rent or other amounts under a lease of (or other
arrangement conveying the right to use) real or personal property, or a combination thereof, which are required to be classified and
accounted for as capital leases on a balance sheet of such Person under GAAP and the amount of such obligations at any time will be
the capitalized amount thereof at such time determined in accordance with GAAP.

“Cash Flow” means for any Person, for any period, gross operating revenues of such Person and any entities required to be
consolidated with such Person on a financial statement in accordance with GAAP (the “Consolidated Group”) for such period derived
in the ordinary course of business from continuing operations minus all operating expenses from continuing operations of such
Consolidated Group for such period, including, without limitation, technical, programming, selling, advertising, general and
administrative expenses and corporate overhead incurred to the extent deducted in calculating operating income by such Consolidated
Group during such period and all income taxes paid, but excluding depreciation, amortization, deferred taxes and other non-cash
charges and interest expense, all the foregoing otherwise being determined in accordance with GAAP. Interest income, extraordinary
items and gains or losses on sales or dispositions of property will be excluded from the calculation of Cash Flow. In the event of a sale,
transfer or other disposition of any asset by any member of the Consolidated Group during any period, Cash Flow will be adjusted
(x) to give effect to such sale, transfer or other disposition by excluding from Cash Flow the actual cash flow derived from such asset
as if such sale, transfer or other disposition occurred on the first day of such period, and (y) by adding to Cash Flow all sale, transfer
and other disposition-related operating expenses incurred by such member in connection with the sale, transfer or other disposition of
such asset. In the event of an acquisition of any asset by any member of the Consolidated Group during any period, Cash Flow will be
adjusted (x) to give effect to such acquisition by including in Cash Flow the actual cash flow derived from such asset as if such
acquisition occurred on the first day of such period, and (y) by adding to Cash Flow all acquisition-related operating expenses incurred
by such member in connection with the acquisition of such asset.

“Cause” means (1) commission of an act of fraud, misappropriation, embezzlement or similar conduct against the Corporation,
(2) conviction of, or plea of guilty or nolo contendere to, any crime (whether or not involving the Corporation) constituting a felony, or
(3) the willful engaging by the director in misconduct that is materially injurious to the Corporation or its Subsidiaries, monetarily or
otherwise; provided that, for purposes of this subclause (3), no action or failure to act on a director’s part shall be considered “willful”
unless done, or omitted to be done, by the director in bad faith and without reasonable belief that such action or omission was in the
best interests of the Corporation.

“Commission” means the Securities and Exchange Commission, and any successor commission or agency having similar powers.

“Company Rights Plan” means the Rights Agreement, dated as of [ ], 2008, between the Corporation and
Computershare Trust Company, N.A., as Rights Agent (and any successor or substitute shareholder rights plan).
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“Control” means the possession, directly or indirectly, of the power to direct or cause the direction of the management and policies
of a Person, whether through the ownership of voting securities, by agreement, or otherwise. The terms “Controls”, “Controlled” and
“Controlling” will have corresponding meanings.

“Conversion Shares” means the Series A Conversion Shares and shares of Common Stock or other securities of the Corporation
issued or issuable upon conversion of the shares of Series C Preferred Stock.

“Convertible Securities” means (x) any securities of the Corporation (other than any series of Common Stock) that are directly or
indirectly convertible into or exchangeable for, or that evidence the right to purchase, directly or indirectly, securities of the
Corporation or any other Person, whether upon conversion, exercise, exchange, pursuant to anti-dilution provisions of such securities
or otherwise, and (y) any securities of any other Person that are directly or indirectly convertible into or exchangeable for, or that
evidence the right to purchase, directly or indirectly, securities of such Person or any other Person (including the Corporation), whether
upon conversion, exercise, exchange, pursuant to anti-dilution provisions of such securities or otherwise.

“Debt Service” means for any period, the sum of (x) all principal due and payable with respect to any item of Indebtedness during
such period and (y) all interest, premium, commitment, and other recurring or nonrecurring charges that are payable and should be
accrued in accordance with GAAP with respect to any item of Indebtedness during such period.

“Discovery” means Discovery Communications Holding, LLC, a Delaware limited liability company.

“Escrow Shares” means any shares of Series A Preferred Stock or shares of Series C Preferred Stock that, on any date of
determination, are held by [ ], as Escrow Agent, pursuant to the Escrow Agreement, dated as of [ ], 2008 (the
“Escrow Agreement”), by and among ANPP, the Corporation and the Escrow Agent.

“GAAP” means generally accepted accounting principles as accepted by the accounting profession in the United States as in effect
from time to time.

“Indebtedness” means with respect to any Person, any indebtedness or obligations, direct or indirect, secured or unsecured,
contingent or otherwise (whether or not the recourse of the lender is to the whole of the assets of such Person or only to a portion
thereof) for borrowed money, and any deposits or advances of any kind held by such Person, and all obligations with respect to which
interest charges are customarily paid, and all obligations evidenced by bonds, notes, debentures or similar instruments or representing
the balance deferred and unpaid of the purchase price of any property or payment for any services (other than accounts payable to
suppliers incurred in the ordinary course of business and paid in the ordinary course of business), if and to the extent any of the
foregoing obligations or indebtedness would appear as a liability upon a balance sheet of such Person prepared in accordance with
GAAP, and will also include, to the extent not otherwise included (but without duplication), (i) any Capitalized Lease
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Obligations, (ii) obligations secured by a lien to which the property or assets owned or held by such Person are subject, whether or not
the obligation or obligations secured thereby will have been assumed, (iii) any obligations, contingent or otherwise, guaranteeing or
having the economic effect of guaranteeing any debt or obligation of any other Person, (iv) the face value of any letters of credit and
bankers acceptances less amounts drawn thereunder and for which reimbursement has been made, (v) the amount of any obligations of
such Person under conditional sales and title retention agreements and (vi) obligations of any such Person under any interest rate
agreement applicable to any of the foregoing.

“Independent Director” means a director who satisfies the independence requirements set forth in the Corporate Governance Rules
of NASDAQ (or the rules and regulations of the principal securities exchange on which the Corporation’s equity securities are then
listed) in effect from time to time; provided, however, that if, at any particular time, NASDAQ (or the principal securities exchange on
which the Corporation’s equity securities are then listed) has not then adopted a definition of “independent director”, “Independent
Director” means a director who, as determined in good faith by the Board (other than the “Independent Director” in question), has no
relationship to the Corporation that may interfere with the exercise of his or her independence in carrying on his or her duties to the
Corporation under the DGCL or any other applicable laws.

“Issue Date” means the date on which shares of Convertible Preferred Stock are first issued.

“Junior Stock™ means, as the context requires, (i) the Common Stock, (ii) any other class or series of capital stock, whether now
existing or hereafter created, of the Corporation, other than (A) the Convertible Preferred Stock, (B) any class or series of Parity Stock
(except to the extent provided under clause (iii) hereof) and (C) any Senior Stock, and (iii) any class or series of Parity Stock to the
extent that it ranks junior to the Convertible Preferred Stock as to dividend rights, rights of redemption and/or rights on liquidation, as
the case may be. For purposes of clause (iii) above, a class or series of Parity Stock shall rank junior to the Convertible Preferred Stock
as to dividend rights, rights of redemption and/or rights on liquidation if the holders of shares of Convertible Preferred Stock shall be
entitled to dividend payments, payments on redemption or payments of amounts distributable upon dissolution, liquidation or winding
up of the Corporation, as the case may be, in preference or priority to the holders of shares of such class or series.

“Liquidation Preference” measured per share of the Convertible Preferred Stock as of the date in question (the “Determination
Date”), means an amount equal to $0.01 (as appropriately adjusted to take into account any stock splits, reverse splits and the like
affecting the Convertible Preferred Stock occurring after the Issue Date). In connection with the determination of the Liquidation
Preference of a share of Convertible Preferred Stock upon any liquidation, dissolution or winding up of the Corporation, the
Determination Date shall be the record date for the distribution of amounts payable to stockholders in connection with any such
liquidation, dissolution or winding up.




“Maximum Amount” means a number of shares of Common Stock equal to (i) 7.5% of the sum of (A) the number of shares of
Common Stock of the Corporation outstanding (with Conversion Shares (other than Conversion Shares issuable in respect of Escrow
Shares) deemed outstanding for this purpose) immediately following the effectiveness of the Merger, (B) the number of Conversion
Shares issued or issuable in respect of Released Shares as of the date of determination, and (C) the number of shares of Common Stock
issuable upon exercise of the Converted Options (as defined in the Merger Agreement); plus (ii) the number of Conversion Shares
issuable upon conversion of shares of Convertible Preferred Stock issued to the members of the ANPP Stockholder Group upon the
effectiveness of the Merger (other than any such Conversion Shares issuable in respect of Escrow Shares); plus (iii) the number of
Conversion Shares issued or issuable in respect of Released Shares as of the date of determination; provided, that, in the event any
member of the ANPP Stockholder Group or any ANPP Permitted Transferee Transfers shares of Convertible Preferred Stock or
Conversion Shares following the effectiveness of the Merger (other than (1) in a Transfer that constitutes a Permitted Transfer or (2) in
a Transfer to the Corporation as a result of the retirement or cancellation of any Escrow Shares pursuant to the terms of the Escrow
Agreement) then the amount of shares calculated above will be reduced by such number of shares of Conversion Shares issuable upon
conversion of shares of Convertible Preferred Stock, or Conversion Shares, so Transferred. Notwithstanding the foregoing, in the event
any member of the ANPP Stockholder Group or any of its Affiliates, or any ANPP Permitted Transferee or any of its Affiliates
(x) acquires, or enters into any agreement, arrangement or understanding to acquire, Beneficial Ownership of shares of Common Stock
following the effectiveness of the Merger, or (y) Transfers or enters into any agreement, arrangement or understanding to Transfer,
Beneficial Ownership of shares of Convertible Preferred Stock to any third party, then such acquisition or Transfer, as the case may be,
will be deemed, upon the execution or entry of any such agreement, arrangement or understanding or the consummation of any such
acquisition or Transfer, to result in the Maximum Amount being exceeded to the extent that after giving effect to such acquisition of
Beneficial Ownership of shares of Common Stock or such Transfer of Beneficial Ownership of shares of Convertible Preferred Stock
(other than the Transfer of any Escrow Shares to the Corporation as a result of the retirement or cancellation of any Escrow Shares
pursuant to the terms of the Escrow Agreement), the aggregate voting power (stated as a percentage) of all shares of Common Stock
Beneficially Owned by the members of the ANPP Stockholder Group and its Affiliates, the ANPP Permitted Transferee and its
Affiliates, or such third-party Transferee and its Affiliates (including for these purposes Conversion Shares, other than Conversion
Shares issued or issuable in respect of any Escrow Shares), as applicable, would exceed by more than one percentage point the
aggregate voting power of the ANPP Stockholder Group to vote with the holders of the Common Stock, voting together as a single
class, on matters that may be submitted to a vote of stockholders of the Corporation (other than the election of directors) immediately
following the effectiveness of the Merger; provided, that Escrow Shares will be excluded for purposes of calculating whether the one
percentage point voting power threshold has been exceeded, and (x) any Released Series A Shares or Series A Conversion Shares and
(y) any shares of Common Stock issuable upon exercise of the Converted Options, will, in each case, be deemed to have been
outstanding immediately following the effectiveness of the Merger for purposes of calculating whether the one percentage point voting
power threshold has been exceeded.




“Merger Agreement” means the Agreement and Plan of Merger, dated as of June 4, 2008, by and among the Corporation, Discovery
Holding Company and DHC Merger Sub, Inc.

“NASDAQ” means The Nasdaq Stock Market, Inc.

“Parity Stock” means, as the context requires, any class or series of capital stock, whether now existing or hereafter created, of the
Corporation ranking on a parity basis with the Convertible Preferred Stock as to dividend rights, rights of redemption and/or rights on
liquidation, as the case may be. Capital stock of any class or series shall rank on a parity basis as to dividend rights, rights of
redemption or rights on liquidation with the Convertible Preferred Stock, whether or not the dividend rates, dividend payment dates,
redemption or liquidation prices per share or sinking fund or mandatory redemption provisions, if any, are different from those of the
Convertible Preferred Stock, if the holders of shares of such class or series shall be entitled to dividend payments, payments on
redemption or payments of amounts distributable upon dissolution, liquidation or winding up of the Corporation, as the case may be, in
proportion to their respective accrued and unpaid dividends, redemption prices or liquidation prices, respectively, without preference or
priority, one over the other, as between the holders of shares of such class or series and the holders of Convertible Preferred Stock. No
class or series of capital stock that ranks junior to the Convertible Preferred Stock as to rights on liquidation shall rank or be deemed to
rank on a parity basis with the Convertible Preferred Stock as to dividend rights or rights of redemption, unless the instrument creating
or evidencing such class or series of capital stock otherwise expressly provides. The Series A Preferred Stock and the Series C
Preferred Stock shall each be deemed to be Parity Stock as to each of the other such series.

“Permitted Transfer” means the Transfer of (i) all shares of Series A Preferred Stock then outstanding, (ii) all shares of Series A
Conversion Shares held by such Person Transferring shares of Series A Preferred Stock and its Affiliates, and (iii) all shares of Series A
Preferred Stock and Series A Conversion Shares that are Escrow Shares, to any Transferee so long as after giving effect to such
Transfer to it, the shares of Convertible Preferred Stock and Common Stock Beneficially Owned by such Transferee and its Affiliates
(including any Conversion Shares) immediately following such Transfer do not result in such Transferee and its Affiliates collectively
Beneficially Owning a number of shares that is in excess of the Maximum Amount.

“Person” means any individual, corporation, partnership, limited liability company, joint venture, association, joint stock company,
trust, unincorporated organization, government or agency or political subdivision thereof, or other entity, whether acting in an
individual, fiduciary or other capacity.

“Related Party” means any Affiliate of a Person; provided, that, for the purposes of this definition only, without limiting the
generality of the definition of Affiliate, any Person (“First Person”) that directly or indirectly owns and has the right to vote or direct
the vote (in the election of directors) of securities of another Person (“Other Person”) constituting 25% or more of the outstanding
voting power of such Other Person will be deemed to Control such Other Person, so long as no other securityholder of such Other
Person directly or indirectly owns and has the right to vote or direct the vote (in the election of directors) of securities of such Other
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Person constituting a greater percentage of the outstanding voting power that is owned by such First Person in such Other Person.

“Released Series A Shares” means any issued and outstanding shares of Series A Preferred Stock that were Escrow Shares, which,
as of the date of determination, are no longer subject to the Escrow Agreement.

“Released Series C Shares” means any issued and outstanding shares of Series C Preferred Stock that were Escrow Shares, which,
as of the date of determination, are no longer subject to the Escrow Agreement.

“Released Shares” means, as of the date of determination, Released Series A Shares and Released Series C Shares.

“Rights” has the meaning ascribed thereto in the Company Rights Plan (or the comparable right under any successor or substitute
shareholder rights plan).

“Series A Conversion Shares” shares of Common Stock or other securities of the Corporation issued or issuable upon conversion of
the shares of Series A Preferred Stock.

“Series A Convertible Securities” means Convertible Securities convertible into or exercisable or exchangeable for Series A
Common Stock.

“Series B Convertible Securities” means Convertible Securities convertible into or exercisable or exchangeable for Series B
Common Stock.

“Series C Convertible Securities” means Convertible Securities convertible into or exercisable or exchangeable for Series C
Common Stock.

“Senior Stock™ means, as the context requires, (i) any class or series of Series Preferred Stock hereafter created, or (ii) any class or
series of capital stock, whether now existing or hereafter created, of the Corporation, in each case, ranking prior to the Convertible
Preferred Stock as to dividend rights, rights of redemption and/or rights on liquidation, as the case may be. Capital stock of any class or
series shall rank prior to the Convertible Preferred Stock as to dividend rights, rights of redemption or rights on liquidation if the
holders of shares of such class or series shall be entitled to dividend payments, payments on redemption or payments of amounts
distributable upon dissolution, liquidation or winding up of the Corporation, as the case may be, in preference or priority to the holders
of shares of Convertible Preferred Stock. No class or series of capital stock that ranks on a parity basis with or junior to the Convertible
Preferred Stock as to rights on liquidation shall rank or be deemed to rank prior to the Convertible Preferred Stock as to dividend rights
or rights of redemption, notwithstanding that the dividend rate, dividend payment dates, sinking fund provisions, if any, or redemption
provisions thereof are different from those of the Convertible Preferred Stock, unless the instrument creating or evidencing such class
or series of capital stock otherwise expressly provides. Notwithstanding the foregoing, any class or series of capital stock which
requires the Corporation to cumulate or accrue dividends on such shares, or to pay such dividends in shares of capital stock in the event
such dividends are not declared and paid during any dividend period
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applicable to such class or series, or to add any such unpaid dividends to the liquidation or redemption price of any such class or series
of capital stock, shall constitute Senior Stock.

“Subsidiary” when used with respect to any Person, means any other Person (1) of which (x) in the case of a corporation, at least
(A) a majority of the equity and (B) a majority of the voting interests are owned or Controlled, directly or indirectly, by such first
Person, by any one or more of its Subsidiaries, or by such first Person and one or more of its Subsidiaries or (y) in the case of any
Person other than a corporation, such first Person, one or more of its Subsidiaries, or such first Person and one or more of its
Subsidiaries (A) owns a majority of the equity interests thereof and (B) has the power to elect or direct the election of a majority of the
members of the governing body thereof or otherwise has Control over such organization or entity; or (2) that is required to be
consolidated with such first Person for financial reporting purposes under GAAP.

“Transaction Agreement” means the Transaction Agreement, dated as of June 4, 2008, by and among Discovery Holding Company,
the Corporation, DHC Merger Sub, Inc., Advance/Newhouse Programming Partnership, and, with respect to Section 5.14 thereof only,
Advance Publications, Inc. and Newhouse Broadcasting Corporation.

“Transfer” means, directly or indirectly, to sell, transfer, assign, pledge, encumber, hypothecate or similarly dispose of, either
voluntarily or involuntarily, or to enter into any contract, option or other arrangement or understanding with respect to the sale, transfer,
assignment, pledge, encumbrance, hypothecation or similar disposition of, any capital stock Beneficially Owned by a stockholder or
any interest in any capital stock Beneficially Owned by a stockholder and “Transferee” means any Person to whom such a Transfer is
made.

“Wholly-Owned Subsidiary” means, as to any Person, a Subsidiary of such Person, 100% of the equity and voting interest in which
is owned beneficially or of record, directly and/or indirectly, by such Person.

“Underlying Securities” means, with respect to any class or series of Convertible Securities, the class or series of securities into
which such class or series of Convertible Securities are directly or indirectly convertible, or for which such Convertible Securities are
directly or indirectly exchangeable, or that such Convertible Securities evidence the right to purchase or otherwise receive, directly or
indirectly.

If, after the effectiveness of the Merger, there is a subdivision, split, stock dividend, combination, reclassification or similar event
with respect to any shares of the capital stock of the Corporation, then, in any such event, the numbers and types of shares of such
capital stock referred to in this Restated Certificate shall be appropriately adjusted.
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SECTION B

SERIES A COMMON STOCK, SERIES B COMMON STOCK
AND SERIES C COMMON STOCK

Each share of common stock, par value $0 01 per share (“Old Common Stock™), of the Corporation issued and outstanding
immediately prior to the effectiveness of this Restated Certificate (the time of such effectiveness being referred to herein as the
“Effective Time”) shall be changed into and reclassified into one fully paid and non assessable share of Series A Common Stock such
that at the Effective Time each holder of record of Old Common Stock shall, without further action, be and become the holder of one
share of Series A Common Stock for each share of Old Common Stock theretofore held of record by such holder

Each share of Series A Common Stock, each share of Series B Common Stock and each share of Series C Common Stock shall,
except as otherwise provided in this Article IV, Section B, be identical in all respects and shall have equal rights, powers and privileges

1 Voting Rights.

Holders of Series A Common Stock shall be entitled to one vote for each share of such stock held, and holders of Series B
Common Stock shall be entitled to ten votes for each share of such stock held, on all matters that may be submitted to a vote of
stockholders of the Corporation (regardless of whether such holders are voting together with the holders of all Voting Securities (as
defined below), or as a separate class with the holders of one or more series of Common Stock, or as a separate series of Common
Stock, or otherwise). Holders of Series C Common Stock shall not be entitled to any voting powers, except as (and then only to the
extent) otherwise required by the laws of the State of Delaware. If a vote or consent of the holders of Series C Common Stock should
at any time be required by the laws of the State of Delaware on any matter, the holders of Series C Common Stock shall be entitled to
1/100th of a vote on such matter for each share of Series C Common Stock held. Except as may otherwise be required by the laws of
the State of Delaware or as may otherwise be provided in this Restated Certificate, or, with respect to any series of Series Preferred
Stock, in any resolution or resolutions establishing such series pursuant to authority vested in the Board of Directors by Article IV of
this Restated Certificate, the holders of outstanding shares of Series A Common Stock, the holders of outstanding shares of Series B
Common Stock, the holders of outstanding shares of Series A Preferred Stock, and the holders of outstanding shares of each series of
Series Preferred Stock entitled to vote thereon, if any, shall vote as one class with respect to all matters to be voted on by stockholders
of the Corporation (excluding, with respect to the Series A Preferred Stock, the election of directors and any matter provided by
Section 242 of the DGCL, but including, without limitation, and irrespective of the provisions of Section 242(b)(2) of the DGCL, any
proposed amendment to this Restated Certificate that would (x) increase (i) the number of authorized shares of Common Stock or any
series thereof, (ii) the number of authorized shares of Preferred Stock or any series thereof or (iii) the number of authorized shares of
any other class or series of capital stock of the Corporation hereafter established or (y) decrease (i) the number of authorized shares of
Common Stock or any series thereof, (ii) the number of authorized shares of Preferred Stock or any series thereof or (iii) the number of
authorized shares of any other class or series of capital stock of the Corporation hereafter established (but not below the number of
shares of such class or series of capital stock, as the case may be, then outstanding)), and no separate class or series vote or consent of
the holders of shares of any class or series of capital stock of the Corporation shall be required for the approval of any such matter. As
provided for in Article V of this Restated Certificate, the Series A Preferred Stock Directors shall be elected by the holders of the
Series A Preferred Stock (and holders of Series A Common Stock or Series B Common Stock shall have no right to vote or participate
in the election of the Series A Preferred Stock Directors), and the Common Stock Directors (as defined in Article V, Section A.2) shall
be elected by the holders of the Series A
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Common Stock, Series B Common Stock and any series of Series Preferred Stock authorized to vote thereon (and the holders of the
Series A Preferred Stock shall have no right to vote or participate in the election of the Common Stock Directors). The term “Voting
Securities” means the shares of Series A Common Stock, Series B Common Stock, and, subject to Article IV, Section C.5, shares of
Series A Preferred Stock, on an as converted basis, and any series of Series Preferred Stock and any other class or series of securities of
the Corporation hereafter established the holders of which are entitled to vote with the holders of the Series A Common Stock and the
Series B Common Stock generally upon all matters that may be submitted to a vote of stockholders.

2. Conversion Rights.

(a) Each share of Series B Common Stock shall be convertible, at the option of the holder thereof, into one fully paid and non-
assessable share of Series A Common Stock. Any such conversion may be effected by any holder of Series B Common Stock by
surrendering such holder’s certificate or certificates for the Series B Common Stock to be converted, duly endorsed, at the office of the
Corporation or any transfer agent for the Series B Common Stock, together with a written notice to the Corporation at such office that
such holder elects to convert all or a specified number of shares of Series B Common Stock represented by such certificate and stating
the name or names in which such holder desires the certificate or certificates representing shares of Series A Common Stock to be
issued and, if less than all of the shares of Series B Common Stock represented by one certificate are to be converted, the name or
names in which such holder desires the certificate representing such remaining shares of Series B Common Stock to be issued. If so
required by the Corporation, any certificate representing shares surrendered for conversion in accordance with this Section shall be
accompanied by instruments of transfer, in form satisfactory to the Corporation, duly executed by the holder of such shares or the duly
authorized representative of such holder, and shall, if required by the last sentence of Article IV, Section B.2(b), be accompanied by
payment, or evidence of payment, of applicable issue or transfer taxes. Promptly thereafter, the Corporation shall issue and deliver to
such holder or such holder’s nominee or nominees, a certificate or certificates representing the number of shares of Series A Common
Stock to which such holder shall be entitled as herein provided. If less than all of the shares of Series B Common Stock represented by
any one certificate are to be converted, the Corporation shall issue and deliver to such holder or such holder’s nominee or nominees a
new certificate representing the shares of Series B Common Stock not converted. Such conversion shall be deemed to have been made
at the close of business on the date of receipt by the Corporation or any such transfer agent of the certificate or certificates, notice and,
if required, instruments of transfer and payment or evidence of payment of taxes referred to above, and the person or persons entitled to
receive the Series A Common Stock issuable on such conversion shall be treated for all purposes as the record holder or holders of such
Series A Common Stock on that date. A number of shares of Series A Common Stock equal to the number of shares of Series B
Common Stock outstanding from time to time shall be set aside and reserved for issuance upon conversion of shares of Series B
Common Stock. Shares of Series B Common Stock that have been converted hereunder shall become treasury shares that may be
issued or retired by resolution of the Board of Directors. Shares of Series A Common Stock and shares of Series C Common Stock
shall not be convertible into shares of any other series of Common Stock.
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(b) The Corporation shall pay any and all documentary, stamp or similar issue or transfer taxes that may be payable in respect of the
issue or delivery of certificates representing shares of Common Stock on conversion of shares of Series B Common Stock pursuant to
this Article IV, Section B.2. The Corporation shall not, however, be required to pay any tax that may be payable in respect of any issue
or delivery of certificates representing any shares of Common Stock in a name other than that in which the shares of Series B Common
Stock so converted were registered and no such issue or delivery shall be made unless and until the person requesting the same has paid
to the Corporation the amount of any such tax or has established to the satisfaction of the Corporation that such tax has been paid.

3. Dividends.

Whenever a dividend, other than a dividend that constitutes a Share Distribution, is paid to the holders of any series of Common
Stock then outstanding, the Corporation shall also pay to the holders of each other series of Common Stock then outstanding an equal
dividend per share. Dividends shall be payable only as and when declared by the Board of Directors of the Corporation out of assets of
the Corporation legally available therefor. Whenever a Share Distribution is paid to the holders of any series of Common Stock then
outstanding, the Corporation shall also pay a Share Distribution to the holders of each other series of Common Stock then outstanding,
as provided in Article IV, Section B.4 below. For purposes of this Article I'V, Section B.3 and Article IV, Section B.4 below, a “Share
Distribution” means a dividend or distribution (including a distribution made in connection with any dissolution, winding up or full or
partial liquidation of the Corporation) payable in shares of any class or series of capital stock, Convertible Securities or other securities
of the Corporation or any other Person.

4. Share Distributions.

If at any time a Share Distribution is to be made with respect to any series of Common Stock, such Share Distribution may be
declared and paid only as follows:

(a) a Share Distribution (i) consisting of shares of Series C Common Stock or Series C Convertible Securities may be declared
and paid to holders of Series A Common Stock, Series B Common Stock and Series C Common Stock, on an equal per share basis, or
(i) consisting of (x) shares of Series A Common Stock or Series A Convertible Securities may be declared and paid to holders of
Series A Common Stock, on an equal per share basis, (y) shares of Series B Common Stock or Series B Convertible Securities may be
declared and paid to holders of Series B Common Stock, on an equal per share basis, and (z) shares of Series C Common Stock or
Series C Convertible Securities may be declared and paid to holders of Series C Common Stock, on an equal per share basis; or

(b) subject to Section B.4(c) below, a Share Distribution consisting of any class or series of securities of the Corporation or any
other Person other than Series A Common Stock, Series B Common Stock or Series C Common Stock (or Series A Convertible
Securities, Series B Convertible Securities or Series C Convertible Securities), may be declared and paid on the basis of a distribution
of (i) identical securities, on an equal per share basis, to holders of
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Series A Common Stock, Series B Common Stock and Series C Common Stock, (ii) separate classes or series of securities, on an equal
per share basis, to the holders of each such series of Common Stock or (iii) a separate class or series of securities to the holders of one
or more series of Common Stock and, on an equal per share basis, a different class or series of securities to the holders of all other
series of Common Stock; provided, that, in connection with a Share Distribution pursuant to clause (ii) or clause (iii), (1) such separate
classes or series of securities (and, if the distribution consists of Convertible Securities, the Underlying Securities) do not differ in any
respect other than their relative voting rights (and any related differences in designation, conversion, redemption and share distribution
provisions, as applicable), with holders of shares of Series B Common Stock receiving the class or series of securities having (or
convertible into or exercisable or exchangeable for securities having) the highest relative voting rights and the holders of shares of each
other series of Common Stock receiving securities of a class or series having (or convertible into or exercisable or exchangeable for
securities having) lesser relative voting rights, in each case, without regard to whether such rights differ to a greater or lesser extent
than the corresponding differences in voting rights (and any related differences in designation, conversion, redemption and share
distribution, as applicable) among the Series A Common Stock, the Series B Common Stock and the Series C Common Stock, and

(2) in the event the securities to be received by the holders of shares of Common Stock other than the Series B Common Stock consist
of different classes or series of securities, with each such class or series of securities (or the Underlying Securities into which such class
or series is convertible or for which such class or series is exercisable or exchangeable) differing only with respect to the relative voting
rights of such class or series (and any related differences in designation, conversion, redemption and share distribution provisions, as
applicable), then such classes or series of securities will be distributed to the holders of each series of Common Stock (other than the
Series B Common Stock) (A) as the Board of Directors determines or (B) such that the relative voting rights (and any related
differences in designation, conversion, redemption and share distribution provisions, as applicable) of the class or series of securities
(or the Underlying Securities) to be received by the holders of each series of Common Stock (other than the Series B Common Stock)
corresponds to the extent practicable to the relative voting rights (and any related differences in designation, conversion, redemption
and share distribution provisions, as applicable) of such series of Common Stock, as compared to the other series of Common Stock
(other than the Series B Common Stock).

(c) So long as any shares of Series B Common Stock are issued and outstanding, unless a Series B Consent has been received
approving the terms of such Share Distribution, (i) no Share Distribution may be declared or paid if the securities to be received by the
holders of the Series C Common Stock in such Share Distribution (and, if the Share Distribution consists of Convertible Securities, the
Underlying Securities with respect thereto) are entitled to vote with respect to matters upon which security holders of the issuer thereof
are generally entitled to vote (other than to an extent no greater than the holders of Series C Common Stock are entitled to vote upon
matters as provided in this Restated Certificate); and (ii) no Share Distribution of securities entitled to vote generally upon matters that
may be submitted to a vote of security holders of the issuer thereof, whether consisting of any class or series of securities of the
Corporation or any other Person (or Convertible Securities that are convertible into, exchangeable for or evidence the right to purchase
such securities), may be declared or paid unless the securities to be received by the holders of Series B Common Stock in such Share
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Distribution (and, if the Share Distribution consists of Convertible Securities, the Underlying Securities with respect thereto) at all
times have voting power with respect to matters upon which security holders of the issuer thereof are generally entitled to vote per
share or other unit (“Per Share Voting Power”) of not less than ten times the Per Share Voting Power of the securities (and, if the Share
Distribution consists of Convertible Securities, the Underlying Securities with respect thereto) to be received in such Share Distribution
by the holders of each other series of Common Stock receiving securities entitled to such voting power, if any.

5. Reclassification.

The Corporation shall not reclassify, subdivide or combine one series of Common Stock without reclassifying, subdividing or
combining each other series of Common Stock, on an equal per share basis. Any such reclassification, subdivision or combination must
also satisfy the requirements set forth in Article VII of this Restated Certificate.

6. Ligquidation and Dissolution.

In the event of a liquidation, dissolution or winding up of the Corporation, whether voluntary or involuntary, after payment or
provision for payment of the debts and liabilities of the Corporation and subject to the prior payment in full of the preferential amounts
to which any series of Series Preferred Stock and the Convertible Preferred Stock are entitled, the holders of shares of Series A
Common Stock, the holders of shares of Series B Common Stock, the holders of shares of Series C Common Stock and the holders of
shares of Convertible Preferred Stock shall share equally, on a share for share basis (and, in the case of the Convertible Preferred Stock,
on an as converted into Common Stock basis), in the assets of the Corporation remaining for distribution to the holders of Common
Stock. Neither the consolidation or merger of the Corporation with or into any other Person or Persons nor the sale, transfer or lease of
all or substantially all of the assets of the Corporation shall itself be deemed to be a liquidation, dissolution or winding up of the
Corporation within the meaning of this Article IV, Section B.6.

SECTION C
SERIES A PREFERRED STOCK AND SERIES C PREFERRED STOCK
The Convertible Preferred Stock shall have the following preferences, limitations and relative rights.
1. Dividends.

(a) Cash Dividend Rights. Subject to the prior preferences and other rights of any Senior Stock and the provisions of Article IV,
Section C.3 hereof, the holders of shares of Convertible Preferred Stock shall be entitled to receive cash dividends per share in an
amount (the “Participating Dividend”) equal to the product of (x) the amount of the cash dividend declared and to be paid on a single
share of Common Stock and (y) the number of shares of Common Stock into which a share of Convertible Preferred Stock may be
converted as of the record date for the determination of holders of Common Stock entitled to receive such dividend. Except for a
dividend of the Rights pursuant to the Company Rights Plan (a “Rights Dividend”),
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the Participating Dividends shall be the only dividends payable to holders of Convertible Preferred Stock and such Participating
Dividends shall be declared and paid only when, as and if a cash dividend is declared and paid upon the outstanding shares of Common
Stock. Dividends or distributions on the Common Stock which are paid or made in Common Stock or other securities, properties or
other assets of the Corporation or any other Person other than cash shall not constitute Participating Dividends and holders of
Convertible Preferred Stock shall have no rights with respect thereto, other than as may be provided in Article IV, Section C.4.
Participating Dividends shall be payable to holders of record of shares of Convertible Preferred Stock as of the record date for the
determination of holders of Common Stock entitled to receive such dividend and shall be payable on the payment date established by
the Corporation for the payment of such cash dividend to holders of Common Stock. To the extent that the Convertible Preferred Stock
is, at the time of the declaration of any such cash dividend, convertible into any other securities of the Corporation in addition to or in
lieu of being convertible into Common Stock, then the Corporation shall pay to the holders of Convertible Preferred Stock, in addition
to the amount of the dividend calculated above in respect of the number of shares of Common Stock into which such share of
Convertible Preferred Stock is then convertible, if any, an amount equal to the amount of the dividend payable per share or other unit of
securities into which the Convertible Preferred Stock is then convertible multiplied by the number of shares or other units issuable to
such holder upon conversion of a share of Convertible Preferred Stock.

(b) Method of Payment. All dividends (other than a Rights Dividend) payable with respect to the shares of Convertible Preferred
Stock pursuant to Article IV, Section C.1(a) shall be declared and paid in cash. All cash dividends paid with respect to the shares of
Convertible Preferred Stock pursuant to Article IV, Section C.1(a) shall be paid pro rata to all the holders of shares of Convertible
Preferred Stock outstanding on the applicable record date, on an as converted basis.

2. Distribution Upon Liquidation, Dissolution or Winding Up. Subject to the prior payment in full of the preferential amounts to
which any Senior Stock is entitled, in the event of any liquidation, dissolution or winding up of the Corporation, whether voluntary or
involuntary, the holders of Convertible Preferred Stock shall be entitled to receive from the assets of the Corporation available for
distribution to stockholders, before any payment or distribution shall be made to the holders of any Junior Stock, an amount in cash or
property at its fair market value, as determined by the Board of Directors in good faith, or a combination thereof, per share, equal to the
Liquidation Preference of a share of Convertible Preferred Stock as of the date of payment or distribution, which payment or
distribution shall be made pari passu with any such payment or distribution made to the holders of any Parity Stock ranking on a parity
basis with the Convertible Preferred Stock with respect to distributions upon liquidation, dissolution or winding up of the Corporation.
Following the payment of all amounts owing to holders of each class or series of capital stock of the Corporation having a preference
or priority over the Common Stock as to distributions upon the liquidation, dissolution or winding up of the Corporation, then the
holders of the Convertible Preferred Stock shall be entitled to participate, with the holders of the Common Stock and with the holders
of any other securities of the Corporation entitled to participate, pro rata, based upon the number of shares of Common Stock into
which the shares of Convertible Preferred Stock are then convertible, as to any amounts remaining for distribution to the holders of
Common Stock upon the liquidation, dissolution or
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winding up of the Corporation. If, upon distribution of the Corporation’s assets in liquidation, dissolution or winding up, the assets of
the Corporation to be distributed among the holders of the Convertible Preferred Stock and to all holders of any Parity Stock ranking
on a parity basis with the Convertible Preferred Stock with respect to distributions upon liquidation, dissolution or winding up shall be
insufficient to permit payment in full to such holders of the respective preferential amounts to which they are entitled, then the entire
assets of the Corporation to be distributed to holders of the Convertible Preferred Stock and such Parity Stock shall be distributed to
such holders based upon and in proportion to the full preferential amounts to which the shares of Convertible Preferred Stock and such
Parity Stock would otherwise be entitled. Neither the consolidation or merger of the Corporation with or into any other corporation or
corporations nor the sale, transfer or lease of all or substantially all of the assets of the Corporation shall itself be deemed to be a
liquidation, dissolution or winding up of the Corporation within the meaning of this Article I'V, Section C.2. Notice of the liquidation,
dissolution or winding up of the Corporation shall be given, not less than 20 days prior to the date on which such liquidation,
dissolution or winding up is expected to take place or become effective, to the holders of record of the shares of Convertible Preferred
Stock.

3. Limitations on Dividends. If at any time the Corporation shall have declared a dividend on the Convertible Preferred Stock and
failed to pay or set aside consideration sufficient to pay such dividend, or if the Corporation declares a cash dividend on the shares of
Common Stock and fails to pay or set aside the Participating Dividend required to be paid to the holders of the Convertible Preferred
Stock, then (i) the Corporation shall not declare or pay any dividend on or make any distribution with respect to any Parity Stock or
Junior Stock or set aside any money or assets for any such purpose until such dividend payable to the holders of Convertible Preferred
Stock has been paid or consideration sufficient to pay such dividend has been set aside for such purpose, and (ii) neither the
Corporation nor any Subsidiary thereof shall redeem, exchange, purchase or otherwise acquire any shares of Convertible Preferred
Stock, Parity Stock or Junior Stock, or set aside any money or assets for any such purpose, a sinking fund or otherwise, unless all then
outstanding shares of any class or series of Parity Stock that by the terms of the instrument creating or evidencing such Parity Stock is
required to be redeemed under such circumstances are redeemed or exchanged pursuant to the terms hereof and thereof.

Neither the Corporation nor any Subsidiary thereof shall redeem, exchange, purchase or otherwise acquire any Parity Stock or
Junior Stock, or set aside any money or assets for any such purpose, if after giving effect to such redemption, exchange, purchase or
other acquisition, the amount (as determined by the Board of Directors in good faith) that would be available for distribution to the
holders of the Convertible Preferred Stock upon liquidation, dissolution or winding up of the Corporation if such liquidation,
dissolution or winding up were to occur on the date fixed for such redemption, exchange, purchase or other acquisition of such Parity
Stock or Junior Stock would be less than the aggregate Liquidation Preference as of such date of all shares of Convertible Preferred
Stock then outstanding.

Nothing contained in this Article IV, Section C.3 shall prevent (i) the payment of dividends on any Junior Stock solely in shares of
Junior Stock or the redemption, purchase or other acquisition of Junior Stock solely in exchange for (together with a cash adjustment
for fractional shares, if any) shares of Junior Stock, or (ii) the payment of dividends on any Parity
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Stock solely in shares of Parity Stock and/or Junior Stock or the redemption, exchange, purchase or other acquisition of Parity Stock
solely in exchange for (together with a cash adjustment for fractional shares, if any), or through the application of the proceeds from
the sale of, shares of Parity Stock and/or Junior Stock.

All provisions of this Article IV, Section C.3 are for the sole benefit of the holders of Convertible Preferred Stock and accordingly, if
the holders of shares of Convertible Preferred Stock shall have waived (as provided in Article IV, Section C.6) in whole or in part the
benefit of the applicable provisions, either generally or in the specific instance, such provision shall not (to the extent of such waiver, in
the case of a partial waiver) restrict the redemption, exchange, purchase or other acquisition of, or declaration, payment or making of
any dividends or distributions on the Convertible Preferred Stock, any Parity Stock or any Junior Stock.

4. Conversion.

(a) Series A Preferred Stock Optional and Mandatory Conversion. Each outstanding share of Series A Preferred Stock is
convertible at the option of the holder at any time into fully paid and non-assessable full share(s) of Series A Common Stock at the then
effective Series A Conversion Rate (as defined below). In addition, (i) the holder of each outstanding share of Series A Preferred Stock
shall be deemed to have automatically converted such share into fully paid and non-assessable share(s) of Series A Common Stock at
the then effective Series A Conversion Rate immediately upon the Transfer (other than a Transfer that is a Permitted Transfer or a
Transfer from one member of the ANPP Stockholder Group to another member of the ANPP Stockholder Group) of such share to any
Person, and (ii) the holders of all outstanding shares of Series A Preferred Stock shall be deemed to have automatically converted all
such shares of Series A Preferred Stock into fully paid and non-assessable share(s) of Series A Common Stock at such time as the
number of issued and outstanding shares of Series A Preferred Stock (other than any such shares that are Escrow Shares as of the date
of determination) is less than 80% of the Base Amount. Such conversion pursuant to clauses (i) or (ii) above is referred to herein as the
“Series A Mandatory Conversion”. In the event of a Series A Mandatory Conversion, the share(s) of Series A Preferred Stock subject to
such Series A Mandatory Conversion shall be automatically converted into fully paid and non-assessable share(s) of Series A Common
Stock at the then effective Series A Conversion Rate without any further action by the Corporation or holders of Series A Preferred
Stock and whether or not the certificate(s) representing such share(s) of Series A Preferred Stock are surrendered to the Corporation;
and the Corporation shall not be obligated to issue certificate(s) evidencing the share(s) of Series A Common Stock issuable upon such
Series A Mandatory Conversion unless the certificate(s) evidencing such share(s) of Series A Preferred Stock are delivered to the
Corporation, or the holder thereof notifies the Corporation that such certificate(s) have been lost, stolen or destroyed and executes an
agreement satisfactory to the Corporation to indemnify the Corporation from any loss incurred by it in connection with such
certificate(s). In case cash, securities or property other than Series A Common Stock shall be payable, deliverable or issuable upon
conversion as provided herein, then all references to Series A Common Stock in this Article IV, Section C.4 shall be deemed to apply,
so far as appropriate and as nearly as may be, to such cash, property or other securities. Subject to the provisions for adjustment
hereinafter set forth in this Article IV, Section C.4, the Series A Preferred Stock may be converted into
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Series A Common Stock at the initial conversion rate of one fully paid and non-assessable share of Series A Common Stock for each
share of Series A Preferred Stock so converted (this conversion rate as from time to time adjusted cumulatively pursuant to the
provisions of this Section is hereinafter referred to as the “Series A Conversion Rate”).

(b) Series C Preferred Stock Optional and Mandatory Conversion. Each outstanding share of Series C Preferred Stock is
convertible at the option of the holder at any time into fully paid and non-assessable full share(s) of Series C Common Stock at the then
effective Series C Conversion Rate. In addition, (i) the holder of each outstanding share of Series C Preferred Stock shall be deemed to
have automatically converted such share into fully paid and non-assessable share(s) of Series C Common Stock at the then effective
Series C Conversion Rate immediately upon the Transfer of such share to any Person that is not a member of the ANPP Stockholder
Group, and (ii) the holders of all outstanding shares of Series C Preferred Stock shall be deemed to have automatically converted all
such shares of Series C Preferred Stock into fully paid and non-assessable share(s) of Series C Common Stock at such time as a
Series A Mandatory Conversion shall be deemed to have occurred pursuant to Article IV, Section C.4(a)(ii). Such conversion pursuant
to (i) or (ii) referred to above is referred to herein as the “Series C Mandatory Conversion” and, together with any Series A Mandatory
Conversion, the “Mandatory Conversion”. In the event of a Series C Mandatory Conversion, the share(s) of Series C Preferred Stock
subject to such Series C Mandatory Conversion shall be automatically converted into fully paid and non-assessable share(s) of Series C
Common Stock at the then effective Series C Conversion Rate without any further action by the Corporation or holders of Series C
Preferred Stock and whether or not the certificate(s) representing such share(s) of Series C Preferred Stock are surrendered to the
Corporation; and the Corporation shall not be obligated to issue certificate(s) evidencing the share(s) of Series C Common Stock
issuable upon such Series C Mandatory Conversion unless the certificate(s) evidencing such share(s) of Series C Preferred Stock are
delivered to the Corporation, or the holder thereof notifies the Corporation that such certificate(s) have been lost, stolen or destroyed
and executes an agreement satisfactory to the Corporation to indemnify the Corporation from any loss incurred by it in connection with
such certificate(s). In case cash, securities or property other than Series C Common Stock shall be payable, deliverable or issuable upon
conversion as provided herein, then all references to Series C Common Stock in this Article IV, Section C.4 shall be deemed to apply,
so far as appropriate and as nearly as may be, to such cash, property or other securities. Subject to the provisions for adjustment
hereinafter set forth in this Article IV, Section C.4, the Series C Preferred Stock may be converted into Series C Common Stock at the
initial conversion rate of one fully paid and non-assessable share of Series C Common Stock for each share of Series C Preferred Stock
so converted (this conversion rate as from time to time adjusted cumulatively pursuant to the provisions of this Section is hereinafter
referred to as the “Series C Conversion Rate” and, together with the Series A Conversion Rate, the “Conversion Rate”).

Notwithstanding anything to the contrary in this Article IV, subject to the provisions for adjustment hereinafter set forth in this
Article IV, Section C.4, any provisions in this Article that refers to a conversion of the Convertible Preferred Stock shall mean, (x) in
the case of the Series A Preferred Stock, the conversion of the Series A Preferred Stock into the Series A Common

19




Stock and (y) in the case of the Series C Preferred Stock, the conversion of the Series C Preferred Stock into the Series C Common
Stock.

(c) Adjustments for Stock Splits, Stock Dividends, Etc.

(1) In case after the Issue Date the Corporation shall (1) pay a dividend or make a distribution on its outstanding shares of
Series A Common Stock in shares of its Common Stock, (2) subdivide the then outstanding shares of Series A Common Stock into a
greater number of shares of Series A Common Stock, (3) combine the then outstanding shares of Series A Common Stock into a
smaller number of shares of Series A Common Stock, or (4) issue by reclassification of its shares of Series A Common Stock any
shares of any other class of capital stock of the Corporation (including any such reclassification in connection with a merger in which
the Corporation is the continuing corporation), then the Series A Conversion Rate in effect immediately prior to the opening of
business on the record date for such dividend or distribution or the effective date of such subdivision, combination or reclassification
shall be adjusted so that the holder of each share of the Series A Preferred Stock thereafter surrendered for conversion shall be entitled
to receive the number and kind of shares of capital stock of the Corporation that such holder would have owned or been entitled to
receive immediately following such action had such shares of Series A Preferred Stock been converted immediately prior to such time.

(i1) In case after the Issue Date the Corporation shall (1) pay a dividend or make a distribution on its outstanding shares of
Series C Common Stock in shares of its Common Stock, (2) subdivide the then outstanding shares of Series C Common Stock into a
greater number of shares of Series C Common Stock, (3) combine the then outstanding shares of Series C Common Stock into a
smaller number of shares of Series C Common Stock, or (4) issue by reclassification of its shares of Series C Common Stock any
shares of any other class of capital stock of the Corporation (including any such reclassification in connection with a merger in which
the Corporation is the continuing corporation), then the Series C Conversion Rate in effect immediately prior to the opening of
business on the record date for such dividend or distribution or the effective date of such subdivision, combination or reclassification
shall be adjusted so that the holder of each share of the Series C Preferred Stock thereafter surrendered for conversion shall be entitled
to receive the number and kind of shares of capital stock of the Corporation that such holder would have owned or been entitled to
receive immediately following such action had such shares of Series C Preferred Stock been converted immediately prior to such time.

(iii) An adjustment made pursuant to this Article I'V, Section C.4(c) for a dividend or distribution shall become effective
immediately after the record date for the dividend or distribution and an adjustment made pursuant to this Article IV, Section C.4(c) for
a subdivision, combination or reclassification shall become effective immediately after the effective date of the subdivision,
combination or reclassification. Such adjustment shall be made successively whenever any action listed above shall be taken.

(d) Adjustments for Rights, Warrants, etc.
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(1) In case the Corporation shall after the Issue Date issue any rights or warrants to all holders of shares of Series A Common
Stock entitling them (for a period of not more than 45 days after the record date for the determination of stockholders entitled to
receive such rights or warrants) to subscribe for or purchase shares of Series A Common Stock (or Series A Convertible Securities) at a
price per share of the Series A Common Stock (or having an initial exercise price or conversion price per share of Series A Common
Stock) less than the then current market price per share of such Series A Common Stock on such record date, the number of shares of
Series A Common Stock into which each share of Series A Preferred Stock shall thereafter be convertible shall be determined by
multiplying the number of shares of Series A Common Stock into which such share of Series A Preferred Stock was theretofore
convertible immediately prior to such record date by a fraction, the numerator of which shall be the number of shares of Series A
Common Stock outstanding on such record date plus the number of additional shares of Series A Common Stock offered for
subscription or purchase (or into which the Series A Convertible Securities so offered are initially convertible) and the denominator of
which shall be the number of shares of Series A Common Stock outstanding on such record date plus the number of shares of Series A
Common Stock, which the aggregate offering price of the total number of shares of Series A Common Stock so offered (or the
aggregate initial conversion or exercise price of the Series A Convertible Securities so offered) would purchase at the then current
market price per share of Series A Common Stock on such record date. Such adjustment shall be made successively whenever any such
rights or warrants are issued and shall become effective immediately after the record date for the determination of stockholders entitled
to receive such rights or warrants. In the event that all of the shares of Series A Common Stock (or all of the Series A Convertible
Securities) subject to such rights or warrants have not been issued when such rights or warrants expire (or, in the case of rights or
warrants to purchase Series A Convertible Securities which have been exercised, all of the shares of Series A Common Stock issuable
upon conversion of such Series A Convertible Securities have not been issued prior to the expiration of the conversion right thereof),
then the Series A Conversion Rate shall be readjusted retroactively to be the Series A Conversion Rate which would then be in effect
had the adjustment upon the issuance of such rights or warrants been made on the basis of the actual number of shares of Series A
Common Stock (or Series A Convertible Securities) issued upon the exercise of such rights or warrants (or the conversion of such
Series A Convertible Securities); but such subsequent adjustment shall not affect the number of shares of Series A Common Stock
issued upon the conversion of any share of Series A Preferred Stock prior to the date such subsequent adjustment is made. Any
determination of the current market price per share of Series A Common Stock under this Section shall be in accordance with
Article IV, Section C.4(n).

(i1) In case the Corporation shall after the Issue Date issue any rights or warrants to all holders of shares of Series C Common
Stock entitling them (for a period expiring not more than 45 days after the record date for the determination of stockholders entitled to
receive such rights or warrants) to subscribe for or purchase shares of Series C Common Stock (or Series C Convertible Securities) at a
price per share of Series C Common Stock (or having an initial exercise price or conversion price per share of Series C Common
Stock) less than the then current market price per share of Series C Common Stock on such record date, the number of shares of
Series C Common Stock into which each share of Series C Preferred Stock shall thereafter be convertible shall be determined by
multiplying the number of

21




shares of Series C Common Stock into which such share of Series C Preferred Stock was theretofore convertible immediately prior to
such record date by a fraction, the numerator of which shall be the number of shares of Series C Common Stock outstanding on such
record date plus the number of additional shares of Series C Common Stock offered for subscription or purchase (or into which the
Series C Convertible Securities so offered are initially convertible) and of which the denominator shall be the number of shares of
Series C Common Stock outstanding on such record date plus the number of shares of Series C Common Stock, which the aggregate
offering price of the total number of shares of Series C Common Stock so offered (or the aggregate initial conversion or exercise price
of the Series C Convertible Securities so offered) would purchase at the then current market price per share of Series C Common Stock
on such record date. Such adjustment shall be made successively whenever any such rights or warrants are issued and shall become
effective immediately after the record date for the determination of stockholders entitled to receive such rights or warrants. In the event
that all of the shares of Series C Common Stock (or all of the Series C Convertible Securities) subject to such rights or warrants have
not been issued when such rights or warrants expire (or, in the case of rights or warrants to purchase Series C Convertible Securities
which have been exercised, all of the shares of Series C Common Stock issuable upon conversion of such Series C Convertible
Securities have not been issued prior to the expiration of the conversion right thereof), then the Series C Conversion Rate shall be
readjusted retroactively to be the Series C Conversion Rate which would then be in effect had the adjustment upon the issuance of such
rights or warrants been made on the basis of the actual number of shares of Series C Common Stock (or Series C Convertible
Securities) issued upon the exercise of such rights or warrants (or the conversion of such Series C Convertible Securities); but such
subsequent adjustment shall not affect the number of shares of Series C Common Stock issued upon the conversion of any share of
Series C Preferred Stock prior to the date such subsequent adjustment is made. Any determination of the current market price per share
of Series C Common Stock under this Section shall be in accordance with Article IV, Section C.4(n).

(e) Adjustments for Other Distributions and Dividends.

(1) In case the Corporation shall distribute after the Issue Date to all holders of shares of Series A Common Stock (including
any such distribution made in connection with a merger in which the Corporation is the continuing corporation, other than a merger to
which Article IV, Section C.4(f) is applicable) any securities, evidences of its indebtedness or assets (other than cash dividends or with
respect to stock dividends, subdivisions, combinations or reclassifications on the Series A Common Stock in respect of which an
adjustment is made pursuant to Article IV, Section C.4(c)(i) hereof) or rights or warrants to purchase shares of Series A Common Stock
or securities convertible into shares of Series A Common Stock (excluding a Rights Dividend and those referred to in Article IV,
Section C.4(d)(i) above), then in each such case the number of shares of Series A Common Stock into which each share of Series A
Preferred Stock shall thereafter be convertible shall be determined by multiplying the number of shares of Series A Common Stock into
which such share was theretofore convertible immediately prior to the record date for the determination of stockholders entitled to
receive the distribution by a fraction, the numerator of which shall be the then current market price per share of Series A Common
Stock on such record date and the denominator of which shall be such current market price per share of Series A Common Stock
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less the fair market value on such record date (as determined in good faith by the Board of Directors of the Corporation, whose good
faith determination shall be conclusive) of the portion of the securities, assets or evidences of indebtedness or rights or warrants so to
be distributed applicable to one share of Series A Common Stock. Such adjustment shall be made successively whenever any such
distribution is made and shall become effective immediately after the record date for the determination of stockholders entitled to
receive such distribution is made. Any determination of the current market price per share of Series A Common Stock under this
Section shall be in accordance with Article IV, Section C.4(n).

(i1) In case the Corporation shall distribute after the Issue Date to all holders of shares of Series C Common Stock (including
any such distribution made in connection with a merger in which the Corporation is the continuing corporation, other than a merger to
which Article IV, Section C.4(f) is applicable) any securities, evidences of its indebtedness or assets (other than cash dividends or with
respect to stock dividends, subdivisions, combinations or reclassifications on the Series C Common Stock in respect of which an
adjustment is made pursuant to Article IV, Section C.4(c)(ii) hereof) or rights or warrants to purchase shares of Series C Common
Stock or securities convertible into shares of Series C Common Stock (excluding a Rights Dividend and those referred to in Article IV,
Section C.4(d)(ii) above), then in each such case the number of shares of Series C Common Stock into which each share of Series C
Preferred Stock shall thereafter be convertible shall be determined by multiplying the number of shares of Series C Common Stock into
which such share was theretofore convertible immediately prior to the record date for the determination of stockholders entitled to
receive the distribution by a fraction, the numerator of which shall be the then current market price per share of Series C Common
Stock on such record date and the denominator of which shall be such current market price per share of Series C Common Stock less
the fair market value on such record date (as determined in good faith by the Board of Directors of the Corporation, whose good faith
determination shall be conclusive) of the portion of the securities, assets or evidences of indebtedness or rights or warrants so to be
distributed applicable to one share of Series C Common Stock. Such adjustment shall be made successively whenever any such
distribution is made and shall become effective immediately after the record date for the determination of stockholders entitled to
receive such distribution is made. Any determination of the current market price per share of Series C Common Stock under this
Section shall be in accordance with Article IV, Section C.4(n).

(f) Adjustments for Reclassification, Merger, Etc. In case of any reclassification or change in the Series A Common Stock,
Series B Common Stock or Series C Common Stock (other than any reclassification or change referred to in Article IV, Section C.4(c)
and other than a change in par value) or in case of any consolidation of the Corporation with any other corporation or any merger of the
Corporation into another corporation or of another corporation into the Corporation (other than a merger in which the Corporation is
the continuing corporation and which does not result in any reclassification or change (other than a change in par value or any
reclassification or change to which Article IV, Section C.4(c) is applicable) in the outstanding Series A Common Stock, Series B
Common Stock or Series C Common Stock), or in case of any sale or transfer to another corporation or entity (other than by mortgage
or pledge) of all or substantially all of the properties and assets of the Corporation, in any such case after the Issue Date, the
Corporation (or its successor in such consolidation or
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merger) or the purchaser of such properties and assets shall make appropriate provision so that the holder of a share of the Convertible
Preferred Stock shall have the right thereafter to convert such share into the kind and amount of shares of stock and other securities and
property that such holder would have owned immediately after such reclassification, change, consolidation, merger, sale or transfer if
such holder had converted such share immediately prior to the effective date of such reclassification, change, consolidation, merger,
sale or transfer (assuming for this purpose (to the extent applicable) that such holder failed to exercise any rights of election and
received per share the kind and amount of shares of stock and other securities and property received per share by a plurality of the non-
electing shares), and the holders of the Convertible Preferred Stock shall have no other conversion rights under these provisions;
provided, that effective provision shall be made, in the articles or certificate of incorporation of the resulting or surviving corporation
or otherwise or in any contracts of sale or transfer, so that the provisions set forth herein for the protection of the conversion rights of
the Convertible Preferred Stock shall thereafter be made applicable, as nearly as reasonably may be to any such other shares of stock
and other securities and property deliverable upon conversion of the Convertible Preferred Stock remaining outstanding or other
Convertible Preferred Stock or other Convertible Securities received by the holders of Convertible Preferred Stock in place thereof; and
provided, further, that any such resulting or surviving corporation or purchaser shall expressly assume the obligation to deliver, upon
the exercise of the conversion privilege, such shares, securities or property as the holders of the Convertible Preferred Stock remaining
outstanding, or other Convertible Preferred Stock or other Convertible Securities received by the holders in place thereof, shall be
entitled to receive pursuant to the provisions hereof, and to make provisions for the protection of the conversion rights as above
provided.

(g) Notice of Adjustments in Conversion Rates.

(1) Whenever the Series A Conversion Rate or the conversion privilege shall be adjusted as provided in Article IV,
Sections C.4(c)(1), (d)(i), (e)(i) or (f), the Corporation shall promptly cause a notice to be mailed to the holders of record of the Series A
Preferred Stock describing the nature of the event requiring such adjustment and the Series A Conversion Rate in effect immediately
thereafter, the kind and amount of stock or other securities or property into which the Series A Preferred Stock shall be convertible after
such event. In case of an adjustment pursuant to Article IV, Section C.4(e)(i), such notice shall enclose the resolution of the Board of
Directors of the Corporation making the fair market value determination of the Series A Common Stock for the purpose of calculating
the Series A Conversion Rate. Where appropriate, such notice may be given in advance and included as a part of a notice required to be
mailed under the provisions of Article IV, Section C.4(i).

(i1) Whenever the Series C Conversion Rate or the conversion privilege shall be adjusted as provided in Article IV,
Sections C.4(c)(ii), (d)(ii), (e)(ii) or (f), the Corporation shall promptly cause a notice to be mailed to the holders of record of the
Series C Preferred Stock describing the nature of the event requiring such adjustment, the Series C Conversion Rate in effect
immediately thereafter and the kind and amount of stock or other securities or property into which the Series C Preferred Stock shall be
convertible after such event. In case of an adjustment pursuant to Article IV, Section C.4(e)(ii), such notice shall enclose the resolution
of the Board of Directors of the Corporation making the fair market value
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determination of the Series C Common Stock for the purpose of calculating the Series C Conversion Rate. Where appropriate, such
notice may be given in advance and included as a part of a notice required to be mailed under the provisions of Article IV,
Section C.4(1).

(h) Calculation and Timing of Adjustments. The Corporation may, but shall not be required to, (i) make any adjustment of the
Series A Conversion Rate if such adjustment would require an increase or decrease of less than 1% in the Series A Conversion Rate, or
(ii) make any adjustment of the Series C Conversion Rate if such adjustment would require an increase or decrease of less than 1% in
the Series C Conversion Rate; provided, however, that, in each case, any adjustments which by reason of this Article I'V, Section C.4(h)
are not required to be made shall be carried forward and taken into account in any subsequent adjustment. All calculations under this
Article IV, Section C.4(h) shall be made to the nearest 1/100th of a share. In any case in which this Article IV, Section C.4(h) shall
require that an adjustment shall become effective immediately after a record date for such event, the Corporation may defer until the
occurrence of such event (x) issuing to the holder of any shares of Convertible Preferred Stock converted after such record date and
before the occurrence of such event the additional shares of Series A Common Stock or Series C Common Stock, as applicable, or
other capital stock issuable upon such conversion by reason of the adjustment required by such event over and above the shares of
Series A Common Stock or Series C Common Stock, as applicable, or other capital stock issuable upon such conversion before giving
effect to such adjustment and (y) paying to such holder cash in lieu of any fractional interest to which such holder is entitled pursuant
to Article IV, Section C.4(n); provided, however, that, if requested by such holder, the Corporation shall deliver to such holder a due
bill or other appropriate instrument evidencing such holder’s right to receive such additional shares of Series A Common Stock or
Series C Common Stock, as applicable, or other capital stock, and such cash, upon the occurrence of the event requiring such
adjustment.

(1) Notice of Certain Events. In case at any time:

(1) the Corporation shall take any action which would require an adjustment in the Conversion Rate pursuant to Article IV,
Section C.4;

(i1) there shall be any capital reorganization or reclassification of the Common Stock (other than a change in par value), or
any consolidation or merger to which the Corporation is a party and for which approval of any stockholders of the Corporation is
required, or any sale, transfer or lease of all or substantially all of the properties and assets of the Corporation, or a tender offer for
shares of Common Stock representing at least a majority of the total voting power represented by the outstanding shares of Common
Stock which has been recommended by the Board of Directors as being in the best interests of the holders of Common Stock; or

(iii) there shall be a voluntary or involuntary dissolution, liquidation or winding up of the Corporation;

then, in any such event, the Corporation shall give written notice to the holders of the Convertible Preferred Stock at their respective
addresses as the same appear on the books of the
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Corporation, at least twenty days (or ten days in the case of a recommended tender offer as specified in clause (ii) above) prior to any
record date for such action, dividend or distribution or the date as of which it is expected that holders of Common Stock of record shall
be entitled to exchange their shares of Common Stock for securities or other property, if any, deliverable upon such reorganization,
reclassification, consolidation, merger, sale, transfer, lease, tender offer, dissolution, liquidation or winding up, during which period
such holders may exercise their conversion rights; provided, however, that any notice required by any event described in clause (ii) of
this Article IV, Section C.4(i) shall be given in the manner and at the time that such notice is given to the holders of Common Stock.
Without limiting the obligations of the Corporation to provide notice of corporate actions hereunder, the failure to give the notice
required by this Article IV, Section C.4(i) or any defect therein shall not affect the legality or validity of any such corporate action of
the Corporation or the vote upon such action.

(j) Procedures for Conversion. Before any holder of Convertible Preferred Stock shall be entitled to convert the same into
Series A Common Stock or Series C Common Stock, as applicable (or, in the case of the Mandatory Conversion, before any holder of
Convertible Preferred Stock so converted shall be entitled to receive certificate(s) evidencing the shares of Series A Common Stock,
Series C Common Stock or other securities or property, as applicable, issuable upon such conversion), such holder shall surrender the
certificate(s) for such Convertible Preferred Stock at the office of the Corporation or at the office of the transfer agent for the
Convertible Preferred Stock, which certificate(s), if the Corporation shall so request, shall be duly endorsed to the Corporation or in
blank or accompanied by proper instruments of transfer to the Corporation or in blank (such endorsements or instruments of transfer to
be in form satisfactory to the Corporation), and shall give written notice to the Corporation at said office that such holder elects to
convert all or a part of the shares represented by said certificate(s) (or, in the case of the Mandatory Conversion, that such holder is
surrendering the same) in accordance with the terms of this Article IV, Section C.4(j), and shall state in writing therein the name or
names in which such holder wishes the certificate(s) for Series A Common Stock, Series C Common Stock or other securities or
property, as applicable, to be issued. Every such notice of election to convert shall constitute a contract between the holder of such
Convertible Preferred Stock and the Corporation, whereby the holder of such Convertible Preferred Stock shall be deemed to subscribe
for the amount of Series A Common Stock, Series C Common Stock or other securities or property, as applicable, which such holder
shall be entitled to receive upon conversion of the number of share(s) of Convertible Preferred Stock to be converted, and, in
satisfaction of such subscription, to deposit the share(s) of Convertible Preferred Stock to be converted, and thereby the Corporation
shall be deemed to agree that the surrender of the shares of Convertible Preferred Stock to be converted shall constitute full payment of
such subscription for Series A Common Stock or Series C Common Stock, as applicable, to be issued upon such conversion. The
Corporation will as soon as practicable after such deposit of the certificate(s) for Convertible Preferred Stock, accompanied by the
written notice and the statement above prescribed, issue and deliver at the office of the Corporation or of said transfer agent to the
Person for whose account such Convertible Preferred Stock was so surrendered, or to his nominee(s) or, subject to compliance with
applicable law, transferee(s), certificate(s) for the number of full share(s) of Series A Common Stock or Series C Common Stock, as
applicable, to which such holder shall be entitled, together with cash in lieu of any fraction of a share as hereinafter provided together
with an amount in cash equal to the full
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amount of any cash dividend declared (or required to be declared) on the Convertible Preferred Stock which, as of the date of such
conversion, remains unpaid (provided, that the Corporation will use commercially reasonable efforts to make such delivery within two
Business Days after such deposit and such notice and statement). If surrendered certificate(s) for Convertible Preferred Stock are
converted only in part, the Corporation will issue and deliver to the holder, or to his nominee(s), without charge therefor, new
certificate(s) representing the aggregate of the unconverted shares. Such conversion shall be deemed to have been made as of the date
of such surrender of the Convertible Preferred Stock to be converted or date of the event that gives rise to the Mandatory Conversion;
and the Person(s) entitled to receive the Series A Common Stock or Series C Common Stock, as applicable, issuable upon conversion
of such Convertible Preferred Stock shall be treated for all purposes as the record holder or holders of such Series A Common Stock or
Series C Common Stock, as applicable, on such date.

(k) Transfer Taxes. The issuance of certificate(s) for share(s) of Series A Common Stock or Series C Common Stock, as
applicable, upon conversion of share(s) of Convertible Preferred Stock shall be made without charge for any issue, stamp or other
similar tax in respect of such issuance; provided, however, if any such certificate is to be issued in a name other than that of the
registered holder of the share(s) of Convertible Preferred Stock converted, the Person(s) requesting the issuance thereof shall pay to the
Corporation the amount of any tax which may be payable in respect of any transfer involved in such issuance or shall establish to the
satisfaction of the Corporation that such tax has been paid.

(1) Reservation of Shares. The Corporation shall reserve and keep available at all times thereafter, solely for the purpose of
issuance upon conversion of the outstanding shares of Convertible Preferred Stock, such number of shares of Series A Common Stock
and Series C Common Stock as shall be issuable upon the conversion of all outstanding shares of Convertible Preferred Stock;
provided, that nothing contained herein shall be construed to preclude the Corporation from satisfying its obligations in respect of the
conversion of the outstanding shares of Convertible Preferred Stock by delivery of shares of Series A Common Stock or Series C
Common Stock, as applicable, which are held in the treasury of the Corporation. The Corporation shall take all such corporate and
other actions as from time to time may be necessary to insure that all shares of Series A Common Stock and Series C Common Stock
issuable upon conversion of shares of Convertible Preferred Stock at the applicable Conversion Rate in effect from time to time will,
upon issue, be duly and validly authorized and issued, fully paid and nonassessable and free of any preemptive or similar rights.

(m) Retirement of Convertible Preferred Stock. All shares of Convertible Preferred Stock received by the Corporation upon
conversion thereof shall be retired and shall not be reissued

(n) Payment in Lieu of Fractional Shares. The Corporation shall not be required to issue fractional shares of Series A Common
Stock or Series C Common Stock, as applicable, or scrip upon conversion of the Convertible Preferred Stock. As to any final fraction
of a share of Series A Common Stock or Series C Common Stock, as applicable, which a holder of one or more shares of Convertible
Preferred Stock would otherwise be entitled to receive upon conversion of such shares in the same transaction, the Corporation shall
make a cash payment in
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respect of such final fraction in an amount equal to the same fraction of the current market price of a full share of Series A Common
Stock or Series C Common Stock as applicable, as determined in good faith by the Board of Directors. For the purpose of any
computation of current market price under this Restated Certificate, current market price of any security on any date shall be deemed to
be the average of the daily closing prices per share of such security for the 20 consecutive Trading Days immediately prior to such date
or, with respect to any adjustment in conversion rights as set forth herein, the earlier of the date in question and the date immediately
prior to the Ex Date; provided, however, that if any other transaction occurs requiring an adjustment in the conversion rights as set
forth herein, and the Ex Date for such other transaction falls during such 20 consecutive Trading Day period, then, and in each such
case, the current per share market price shall be appropriately adjusted. The closing price for each day shall be the last sale price,
regular way, or, in case no such sale takes place on such day, the average of the closing bid and asked prices, regular way, in either case
as reported on the principal national securities exchange on which the security is listed or admitted to trading or, if the security is not
listed or admitted to trading on any national securities exchange, the last quoted price or, if not so quoted, the average of the high bid
and low asked prices in the over-the-counter market, as reported by NASDAQ or such other system then in use, or, if on any such date
the security is not quoted by any such organization, the average of the closing bid and asked prices as furnished by a professional
market maker making a market in the security selected by the Board of Directors of the Corporation. “Trading Day” means a day on
which the principal national securities exchange on which the security is listed or admitted to trading is open for the transaction of
business or, if the security is not listed or admitted to trading on any national securities exchange, a Business Day. “Ex Date” means

(i) when used with respect to any dividend, distribution or issuance, the first date on which the Common Stock trades regular way on
the relevant exchange or in the relevant market from which the closing price is obtained without the right to receive such dividend,
distribution or issuance, (ii) when used with respect to any subdivision or combination of shares of Common Stock, the first date on
which the Common Stock trades regular way on such exchange or in such market after the time at which such subdivision or
combination becomes effective, (iii) when used with respect to any tender or exchange offer, the first date on which the Common Stock
trades regular way on such exchange or in such market after such tender or exchange offer expires and (iv) when used with respect to
any other transaction, the date of consummation of such transaction.

(o) Regulatory Matters. If any shares of Series A Common Stock or Series C Common Stock, which would be issuable upon
conversion of shares of Convertible Preferred Stock require the approval of any governmental authority before such shares may be
issued upon conversion, the Corporation, at the request and expense of the holder(s) of such Convertible Preferred Stock, will use its
reasonable best efforts to cooperate with the holder(s) of such Convertible Preferred Stock to obtain such approvals.

5. Voting Rights.

(a) General Voting Rights. In connection with any matter as to which the holders of Series A Common Stock and Series B
Common Stock are entitled to vote other than the election of Common Stock Directors, each share of Series A Preferred Stock issued
and outstanding as of the record date for such meeting shall have (and the holder of record thereof
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shall be entitled to cast) the number of votes equal to the number of votes such holder would have been entitled to cast had it converted
its shares of Series A Preferred Stock into shares of Series A Common Stock immediately prior to the record date for the determination
of stockholders entitled to vote upon such matter. In connection with any matter as to which the holders of Series C Common Stock are
entitled to vote pursuant to this Restated Certificate, each share of Series C Preferred Stock issued and outstanding as of the record date
for such meeting shall have (and the holder of record thereof shall be entitled to cast) the number of votes equal to the number of votes
such holder would have been entitled to cast had it converted its shares of Series C Preferred Stock into shares of Series C Common
Stock immediately prior to the record date for the determination of stockholders entitled to vote upon such matter. Except as provided
in this Article IV, Section C.5 and Article IV, Section B.1 and except as otherwise may be required by law or Series Preferred Stock
Designation (as defined below) of any series of Series Preferred Stock, the holders of Common Stock, the holders of Convertible
Preferred Stock and the holders of any other series of Series Preferred Stock shall be entitled to notice of and to attend any, meeting of
stockholders and to vote together as a single class.

(b) Election of Series A Preferred Stock Directors.

(1) Until such time as a Series A Mandatory Conversion shall be deemed to have occurred pursuant to Article IV,
Section C.4(a)(ii), the holders of the Series A Preferred Stock shall have the exclusive right to elect three members of the Board of
Directors (each such director elected by the holders of the Series A Preferred Stock is hereinafter referred to as a “Series A Preferred
Stock Director”). Notwithstanding the foregoing provisions of this Section, so long as the applicable rules and regulations of the
NASDAQ or the Commission (in each case, as may be amended from time to time) require that the Board of Directors or any
committee thereof, include as members thereof, directors who qualify as Independent Directors, then two of the persons proposed,
designated or nominated in writing or otherwise by the holders of the Series A Preferred Stock to serve as a Series A Preferred Stock
Director will, in addition to any other qualifications as a director imposed by the DGCL, qualify as Independent Directors, as
determined by the then current Board, acting in good faith.

(i1) Each Series A Preferred Stock Director will be that person elected, by the written consent of the holders of a majority of
the outstanding shares of Series A Preferred Stock given in accordance with Article IV, Section C.5(d) below or by the affirmative vote
of the holders of a majority of the outstanding shares of Series A Preferred Stock at a meeting called for that purpose.

(iii) A Series A Preferred Stock Director may be removed from office (x) without Cause upon the affirmative vote of the
holders of at least a majority of the outstanding voting shares of the Series A Preferred Stock entitled to vote upon the election of
directors, voting together as a separate class and (y) may be removed with Cause as provided in Article V, Section C below. Any
vacancy in the office of a Series A Preferred Stock Director occurring during the effectiveness of the applicable provisions of
Article IV, Section C.5(b)(i) shall be filled solely by the written consent of the holders of a majority of the outstanding shares of the
Series A Preferred Stock given in accordance with Article I'V, Section C.5(d) below or by the affirmative vote of the holders of a
majority of the outstanding shares of Series A Preferred

29




Stock at a meeting called for that purpose. Any director elected to fill a vacancy shall and serve the same remaining term as that of his
or her predecessor and until his or her successor has been chosen and has qualified.

(c) Special Class Vote Matters. Until such time as a Series A Mandatory Conversion shall be deemed to have occurred pursuant
to Article IV, Section C.4(a)(ii), neither the Corporation nor any of its Subsidiaries will take any of the following actions (any such
action, a “Special Class Vote Matter”) following the Issue Date without having obtained the affirmative vote or written consent of the
holders of a majority of the outstanding shares of the Series A Preferred Stock given in accordance with Article I'V, Section C.5(d)
below or by the affirmative vote of the holders of a majority of the outstanding shares of the Series A Preferred Stock at a meeting
called for that purpose:

(i) any increase in the number of members of the Board of Directors to a number of directors in excess of 11;

(i1) any fundamental change in the business of the Corporation and its Subsidiaries from the business of the Corporation and
its Subsidiaries as conducted as of the Issue Date or the making of any investment, establishment of joint venture, or any acquisition, in
each case, constituting a material departure from the current lines of business of the Corporation and its Subsidiaries (other than any
such change, investment, joint venture or acquisition that has been approved in accordance with Article IV, Section C.5(c)(vi) below);

(iii) the material amendment, alteration or repeal of any provision of this Restated Certificate or the Bylaws (as defined in
Article V, Section F) (or the organizational documents of any Subsidiary of the Corporation) or the addition or insertion of other
provisions therein, other than (i) any amendments to the articles or certificate of incorporation, bylaws or organizational documents of
any Wholly-Owned Subsidiary or (ii) an amendment to or modification of this Restated Certificate that is necessary in order to
implement any action that has been otherwise approved by the holders of a majority of the outstanding shares of the Series A Preferred
Stock;

(iv) any transaction (a “Related Party Transaction”) between (x) the Corporation or any of its Subsidiaries, on the one hand,
and (y) any Related Party of the Corporation, on the other hand, including the amendment of any agreement between the Corporation
or any of its Subsidiaries and any Related Party of the Corporation as in effect on the Issue Date; provided, however, that any
transaction between the Corporation or any of its Subsidiaries and a Related Party of the Corporation will not constitute a Related Party
Transaction if the terms and conditions of such transaction, taken as a whole, are no more favorable to such Related Party than the
terms and conditions made available to similarly situated third parties, or, if there are no such similarly situated third parties, such
transaction is otherwise on arm’s length terms;

(v) the merger, consolidation or other business combination by the Corporation into or with any other entity, other than any
transaction involving only the Corporation and/or one or more direct or indirect Wholly-Owned Subsidiaries of the
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Corporation; provided, however, that the provisions of this Section will not apply to the Merger or apply to transactions that have been
approved in accordance with Article IV, Sections C.5(c)(vi) and (vii) below;

(vi) the acquisition by the Corporation or any of its Subsidiaries of any assets or properties (including stock or other equity
interests of a third party) in one transaction or a series of related transactions, which assets or properties have an aggregate value or
funding commitment by the Corporation in excess of $250 million;

(vii) the disposition (by way of sale, distribution to stockholders of the Corporation of any securities or assets, or any other
means) by the Corporation or any of its Subsidiaries of any assets or properties (including stock or other equity interests of a third
party) in one transaction or a series of related transactions, which assets or properties have an aggregate value in excess of
$250 million;

(viii) the authorization, issuance, reclassification, redemption, exchange, subdivision or recombination of any equity securities
of the Corporation or its material Subsidiaries, other than: (1) any issuance of equity securities to the Corporation or its Subsidiaries of
any entity if subsequent to such issuance, such entity would be a direct or indirect Wholly-Owned Subsidiary of the Corporation,
provided, that such Wholly-Owned Subsidiary may not Transfer such equity securities to any Person other than the Corporation or
another Wholly-Owned Subsidiary; (2) any issuance of equity securities in connection with a transaction that has been approved in
accordance with Article IV, Sections C.5(c)(v) or (vi) above or in connection with an acquisition (or series of related acquisitions) with
respect to which the approval of the holders of the Series A Preferred Stock is not otherwise required, provided, that none of the
Corporation or any of its Subsidiaries pays consideration consisting of or including capital stock of the Corporation or any of its
material Subsidiaries in any such transaction that provides (other than as required by the DGCL) the holders of such security with
voting rights superior in any respect to the voting rights of the holders of the Series A Common Stock, on a per share basis;

(3) pursuant to the terms of the Company Rights Plan or the Rights distributed pursuant thereto; (4) in connection with the exercise of
any stock options or stock appreciation rights of the Corporation or any of its Subsidiaries outstanding immediately following the
effectiveness of the Merger; or (5) pursuant to any equity compensation plan of the Corporation approved by the holders of the

Series A Preferred Stock;

(ix) any action resulting in the voluntary liquidation, dissolution or winding up of the Corporation or any material Subsidiary
of the Corporation;

(x) any substantial change in Discovery’s service distribution policy and practices from the service distribution policy and
practices of Discovery and its Subsidiaries as of the Issue Date;

(xi) the declaration or payment of any dividend on, or the making of any distribution to holders of equity securities of the
Corporation or any Subsidiary of the Corporation, other than (1) cash dividends payable out of current year earnings; (2) dividends or
distributions payable or made in shares of Common Stock or other securities of the Corporation,
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subject to the limitations otherwise provided for herein; (3) dividends or distributions to the Corporation or any Wholly-Owned
Subsidiary of the Corporation that are declared and paid by a Wholly-Owned Subsidiary of the Corporation; and (4) the Rights
Dividend;

(xii) the incurrence of Indebtedness after the Issue Date, by or on behalf of the Corporation or any of its Subsidiaries, if
(1) such Indebtedness, together with all other Indebtedness of the Corporation and its Consolidated Group, would exceed four (4) times
the Cash Flow of the Corporation and its Consolidated Group for the last four (4) consecutive calendar quarters (the “Annualized Cash
Flow”) or (2) the Debt Service for the next twelve (12) calendar months related to such Indebtedness, together with the Debt Service
for the next twelve (12) calendar months for all other Indebtedness of the Corporation and its Consolidated Group, would exceed sixty-
six percent (66%) of the Annualized Cash Flow of the Corporation and its Consolidated Group;

(xiii) the appointment or removal of the Chairman of the Board of Directors of the Corporation and the appointment or
removal of the Chief Executive Officer of the Corporation;

(xiv) any offering of any security of the Corporation or any of its Subsidiaries that would constitute a “public offering” within
the meaning of the Securities Act of 1933, other than, (1) in connection with an acquisition (or series of related acquisitions) with
respect to which the approval of the holders of the Series A Preferred Stock is not otherwise required; (2) an offering of securities
pursuant to the Company Rights Plan; or (3) in connection with any equity compensation plan of the Corporation or any of its
Subsidiaries in effect as of the Issue Date or approved by the holders of the Series A Preferred Stock; provided, that, in the case of (1)
of this subsection, none of the Corporation or any of its Subsidiaries pays consideration consisting of capital stock of the Corporation
or any of its Subsidiaries in any such transaction that provides (other than as required by the DGCL) the holders of such security with
voting rights superior in any respect to the voting rights of the holders of the Series A Common Stock, on a per share basis; and

(xv) the adoption of the Annual Business Plan of the Corporation and any material deviation therefrom.

(d) Action By Written Consent. With respect to actions by the holders of the Series A Preferred Stock upon those matters on
which such holders are entitled to vote as a separate class (including but not limited to the Special Class Vote Matters), such actions
may be taken without a meeting, without prior notice and without a vote, if a consent or consents in writing, setting forth the action so
taken, shall be signed by at least a majority of the outstanding shares of Series A Preferred Stock, and shall be delivered to the
Corporation as provided in the DGCL. Notice shall be given in accordance with the applicable provisions of the DGCL of the taking of
corporate action without a meeting by less than unanimous written consent.

6. Waiver. Unless otherwise provided in this Restated Certificate, any provision which, for the benefit of the holders of the
Convertible Preferred Stock or any series thereof, prohibits, limits or restricts actions by the Corporation, or imposes obligations on the
Corporation, may be
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waived in whole or in part, or the application of all or any part of such provision in any particular circumstance or generally may be
waived, in each case only pursuant to the consent of the holders of a majority (or such greater percentage thereof as may be required by
applicable law or any applicable rules of any national securities exchange) of the outstanding shares of Convertible Preferred Stock, or
the series thereof so affected, consenting together as a single class. Any such waiver shall be binding on all holders, including any
subsequent holders, of the Convertible Preferred Stock.

7. Method of Giving Notices. Any notice required or permitted hereby to be given to the holders of shares of Convertible Preferred
Stock shall be deemed duly given if deposited in the United States mail, first class mail, postage prepaid, and addressed to each holder
of record at the holder’s address appearing on the books of the Corporation or supplied by the holder in writing to the Corporation for
the purpose of such notice.

8. Exclusion of Other Rights. Except as provided in the Bylaws of the Corporation or as may otherwise be required by law and
except for the equitable rights and remedies which may otherwise be available to holders of Convertible Preferred Stock, the shares of
Convertible Preferred Stock shall not have any designations, preferences, limitations or relative rights other than those specifically set
forth herein.

9. Heading of Subdivisions. The headings of the various subdivisions hereof are for convenience of reference only and shall not
affect the interpretation of any of the provisions hereof.

SECTION D
SERIES PREFERRED STOCK

1. The Series Preferred Stock may be divided and issued in one or more series from time to time, with such powers, designations,
preferences and relative, participating, optional or other rights, and qualifications, limitations or restrictions thereof, as shall be stated
and expressed in a resolution or resolutions providing for the issue of each such series adopted by the Board of Directors (a
“Series Preferred Stock Designation”).

2. The Board of Directors, in the Series Preferred Stock Designation with respect to a series of Series Preferred Stock (a copy of
which shall be filed as required by law), shall, without limitation of the foregoing, be authorized to fix the following with respect to
such series of Series Preferred Stock:

(a) the distinctive serial designations and the number of authorized shares of such series, which may be increased or decreased
from time to time, but not below the number of shares thereof then outstanding, by a certificate made, signed and filed as required
by law (except where otherwise provided in a Series Preferred Stock Designation);

(b) the dividend rate or amounts, if any, for such series, the date or dates from which dividends on all shares of such series shall
be cumulative, if dividends on shares of
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such series shall be cumulative, and the relative preferences or rights of priority, if any, or participation, if any, with respect to
payment of dividends on shares of such series;

(c) the rights of the shares of such series in the event of any voluntary or involuntary liquidation, dissolution or winding up of the
Corporation, if any, and the relative preferences or rights of priority, if any, of payment of shares of such series;

(d) the right, if any, of the holders of such series to convert or exchange such shares into or for other classes or series of a class of
stock or indebtedness of the Corporation or of another Person, and the terms and conditions of such conversion or exchange,
including provision for the adjustment of the conversion or exchange rate in such events as the Board of Directors may determine;

(e) the voting powers, if any, of the holders of such series;
(f) the terms and conditions, if any, for the Corporation to purchase or redeem shares of such series; and
(g) any other relative rights, powers, preferences and limitations, if any, of such series.

3. The Board of Directors is hereby expressly authorized to exercise its authority with respect to fixing and designating various
series of the Series Preferred Stock and determining the relative rights, powers and preferences, if any, thereof to the full extent
permitted by applicable law, subject to any stockholder vote that may be required by this Restated Certificate. All shares of any one
series of the Series Preferred Stock shall be alike in every particular. Except to the extent otherwise expressly provided in the
Series Preferred Stock Designation for a series of Series Preferred Stock, the holders of shares of such series shall have no voting rights
except as may be required by the laws of the State of Delaware. Further, unless otherwise expressly provided in the Series Preferred
Stock Designation for a series of Series Preferred Stock, no consent or vote of the holders of shares of Series Preferred Stock or any
series thereof shall be required for any amendment to this Restated Certificate that would increase the number of authorized shares of
Series Preferred Stock or the number of authorized shares of any series thereof or decrease the number of authorized shares of
Series Preferred Stock or the number of authorized shares of any series thereof (but not below the number of authorized shares of
Series Preferred Stock or such series, as the case may be, then outstanding).

4. Except as may be provided by the Board of Directors in a Series Preferred Stock Designation or by law, shares of any series of
Series Preferred Stock that have been redeemed (whether through the operation of a sinking fund or otherwise) or purchased by the
Corporation, or which, if convertible or exchangeable, have been converted into or exchanged for shares of stock of any other class or
classes shall have the status of authorized and unissued shares of Series Preferred Stock and may be reissued as a part of the series of
which they were originally a part or may be reissued as part of a new series of Series Preferred Stock to be created by a
Series Preferred Stock Designation or as part of any other series of Series Preferred Stock.
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ARTICLEV

DIRECTORS

SECTION A
NUMBER OF DIRECTORS

The governing body of the Corporation shall be a Board of Directors and the number of directors of the Corporation shall be
determined in accordance with the Bylaws of the Corporation. The Board of Directors immediately following the effectiveness of the
Merger shall be comprised of the persons listed on Schedule 2.03(f) to the Transaction Agreement. Election of directors need not be by
written ballot.

1. Series A Preferred Stock Directors. The Series A Preferred Stock Directors shall be elected by the holders of the Series A
Preferred Stock, subject to, and in the manner provided in, Article IV, Section C.5(b) of this Restated Certificate. In the event the
holders of Series A Preferred Stock cease to have the right to elect Series A Preferred Stock Directors in accordance with Article TV,
Section C.5(b), any Series A Preferred Stock Director in office at such time shall automatically be removed as a member of the Board
of Directors and the number of directors constituting the Board of Directors at such time shall automatically be reduced by the number
of Series A Preferred Stock Directors immediately prior to such removal. For the avoidance of doubt, the provisions relating to
classification and appointment of directors set forth in Article V. Sections B and D below shall apply only to the Common Stock
Directors and not the Series A Preferred Stock Directors. The Series A Preferred Stock Directors immediately after the effectiveness of
the Merger shall be as provided in Schedule 2.03(f) to the Transaction Agreement.

2. Common Stock Directors. Directors of the Corporation, other than (i) the Series A Preferred Stock Directors, and (ii) directors
elected by the holders of any series of Series Preferred Stock entitled to elect a separate class of directors pursuant to the applicable
Series Preferred Stock Designation. shall be elected. by the holders of the Common Stock, subject to, and in the manner provided in,
this Article V, and shall be designated as “Common Stock Directors.”

SECTION B
CLASSIFICATION OF THE BOARD

Except as otherwise fixed by or pursuant to the provisions of (i) Article TV, Section C hereof relating to the rights of the holders
of Series A Preferred Stock to elect the Series A Preferred Stock Directors who are not required to be classified, and (i1) the
Series Preferred Stock Designation in respect of any series of Series Preferred Stock the holders of which are entitled to separately
elect additional directors. which additional directors are not required to be classified pursuant to the terms of such series of
Series Preferred Stock. the Commeon Stock Directors shall be divided into three classes: Class I, Class IT and Class IT1.
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Each class shall consist, as nearly as possible, of a number of directors equal to one-third (1/3) of the number of Common Stock
Directors. The Common Stock Directors as of immediately following the effectiveness of the Merger shall be designated into classes as
set forth on Schedule 2.03(f) to the Transaction Agreement. The term of office of the initial Class I directors shall expire at the annual
meeting of stockholders in 2009; the term of office of the initial Class II directors shall expire at the annual meeting of stockholders in
2010; and the term of office of the initial Class III directors shall expire at the annual meeting of stockholders in 2011. At each annual
meeting of stockholders of the Corporation the successors of that class of directors whose term expires at that meeting shall be elected
to hold office for a term expiring at the annual meeting of stockholders held in the third year following the year of their election. The
directors of each class will hold office until their respective successors are elected and qualified or until such director’s earlier death,
resignation or removal.

SECTION C
REMOVAL OF DIRECTORS

Subject to the rights of the holders of any series of Series Preferred Stock, Common Stock Directors may be removed from office
only for Cause upon the affirmative vote of the holders of at least a majority of the total voting power of the then outstanding shares of
Series A Common Stock, Series B Common Stock and any series of Series Preferred Stock entitled to vote upon the election of
Common Stock Directors, and the Series A Preferred Stock Directors may be removed from office (x) for Cause upon the affirmative
vote of the holders of at least a majority of the total voting power of the then outstanding shares of Series A Common Stock, Series B
Common Stock, Series A Preferred Stock and any series of Series Preferred Stock entitled to vote upon the election of Common Stock
Directors voting together as a single class, and (y) without Cause by the holders of a majority of the shares of Series A Preferred Stock
outstanding, voting together as a separate class, subject, in the case of the removal of a Series A Preferred Stock Director, to the right of
the holders of Series A Preferred Stock to elect or appoint a replacement to fill such vacancy.

SECTION D
NEWLY CREATED DIRECTORSHIPS AND VACANCIES

Subject to the rights of holders of any series of Series Preferred Stock and except as otherwise provided in the Bylaws, any vacancy
in the office of a Common Stock Director resulting from death, resignation, removal, disqualification or other cause, and newly created
directorships resulting from any increase in the number of directors on the Board of Directors, shall be filled only by the affirmative
vote of a majority of Common Stock Directors then in office (even though less than a quorum) or by the sole remaining Common
Stock Director. Any Common Stock Director elected in accordance with the preceding sentence shall hold office for the remainder of
the full term of the class of directors in which the vacancy occurred or to which the new directorship is apportioned, and until such
director’s successor shall have been elected and qualified or until such director’s earlier death, resignation or removal. No decrease in
the
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number of directors constituting the Board of Directors shall shorten the term of any incumbent director, except as provided by
Article V. Section A or as may be provided in a Series Preferred Stock Designation with respect to any additional director elected by
the holders of the applicable series of Series Preferred Stock.

SECTION E
LIMITATION ON LIABILITY AND INDEMNIFICATION

1. Limitation On Liability. To the fullest extent permitted by the DGCL as the same exists or may hereafter be amended, a director
of the Corporation shall not be liable to the Corporation or any of its stockholders for monetary damages for breach of fiduciary duty as
a director. Any amendment, repeal or modification of this Article V, Section E.1 shall be prospective only and shall not adversely affect
any limitation, right or protection of a director of the Corporation existing at the time of such amendment, repeal or modification.

2. Indemnification.

(a) Right to Indemmnification. The Corporation shall indemnify and hold harmless, to the fullest extent permitted by applicable
law as it presently exists or may hereafter be amended, any person who was or is made or is threatened to be made a party or is
otherwise involved in any action, suit or proceeding, whether civil, criminal, administrative or investigative (a “proceeding™) by reason
of the fact that he, or a person for whom he is the legal representative. is or was a director or officer of the Corporation or while a
director or officer of the Corporation is or was serving at the request of the Corporation as a director. officer, employee, representative
or agent of another corporation or of a partnership, joint venture, limited liability company. trust, enterprise or nonprofit entity,
including service with respect to employee benefit plans, against all liability and loss suffered and expenses (including attorneys’ fees)
incurred by such person. Such right of indemnification shall inure whether or not the claim asserted is based on matters that antedate
the adoption of this Article V, Section E. The Corporation shall be required to indemnify or make advances to a person in connection
with a proceeding (or part thereof) initiated by such person only if the proceeding (or part thereof) was authorized by the Board of
Directors of the Corporation.

(b) Prepayment of Expenses. The Corporation shall pay the expenses (including attorneys’ fees) incurred by a director or officer
in defending any proceeding in advance of its final disposition; provided. however. that the payment of expenses incurred by a director
or officer in advance of the final disposition of the proceeding shall be made only upon receipt of an undertaking by the director or
officer to repay all amounts advanced if it should be ultimately determined that the director or officer is not entitled to be indemnified
under this Section or otherwise.

(c) Claims. If a claim for indemnification or payment of expenses under this Section is not paid in full within 30 days after a
written claim therefor has been received by the Corporation, the claimant may file suit to recover the unpaid amount of such claim and,
to the extent permitted by law, shall be entitled to be paid the expense of prosecuting such claim. In
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any such action the Corporation shall have the burden of proving that the claimant was not entitled to the requested indemnification or
payment of expenses under applicable law.

(d) Non-Exclusivity of Rights. The rights conferred on any person by this Section shall not be exclusive of any other rights
which such person may have or hereafter acquire under any statute, provision of this Restated Certificate, the Bylaws, agreement, vote
of stockholders or resolution of disinterested directors or otherwise.

(e) Insurance. The Board of Directors may, to the full extent permitted by applicable law as it presently exists. or may hereafter
be amended from time to time, authorize an appropriate officer or officers to purchase and maintain at the Corporation’s expense
insurance: (i) to indemnify the Corporation for any obligation which it incurs as a result of the indemnification of directors and officers
under the provisions of this Article V. Section E; and (ii) to indemnify or insure directors and officers against liability in instances in
which they may not otherwise be indemnified by the Corporation under the provisions of this Article V, Section E.

(f) Other Indemnification. The Corporation’s obligation, if any, to indemnify any person who was or is serving at its request as a
director, officer, employee or agent of another corporation, partnership, joint venture, limited liability company, trust, enterprise or
nonprofit entity shall be reduced by any amount such person may collect as indemnification from such other corporation, partnership,
joint venture, limited liability company, trust, enterprise or nonprofit entity.

3. Amendment or Repeal.

Any amendment, modification or repeal of the foregoing provisions of this Article V. Section E shall not adversely affect any right
or protection hereunder of any person in respect of any act or omission occurring prior to the time of such amendment, modification or
repeal.

SECTIONF
AMENDMENT OF BYLAWS

In furtherance and not in limitation of the powers conferred by the DGCL and subject to the rights of the holders of Series A
Preferred Stock as set forth in Article TV, Section C.5(c)(iii). the Board of Directors, by action taken by the affirmative vote of not less
than 75% of the members of the Board of Directors then in office, is hereby expressly authorized and empowered to adopt, amend or
repeal any provision of the Bylaws of this Corporation (“Bylaws™).
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ARTICLE VI
MEETINGS OF STOCKHOLDERS
SECTION A
ANNUAL AND SPECIAL MEETINGS

Subject to the rights of the holders of any series of Series Preferred Stock and the rights of the holders of Series A Preferred Stock
and except as provided in Article VI, Section B, stockholder action may be taken only at an annual or special meeting. Except as
otherwise provided in a Series Preferred Stock Designation with respect to any series of Series Preferred Stock or unless otherwise
prescribed by law or by another provision of this Restated Certificate, special meetings of the stockholders of the Corporation, for any
purpose or purposes, shall be called by the Secretary of the Corporation at the request of at least 75% of the members of the Board of
Directors then in office.

SECTION B
ACTION WITHOUT A MEETING

No action required to be taken or which may be taken at any annual meeting or special meeting of stockholders may be taken
without a meeting. and the power of stockholders to consent in writing, without a meeting, to the taking of any action is specifically
denied: provided, however, that notwithstanding the foregoing, (i) the holders of the Series B Common Stock may take action by
written consent for purposes of consenting to (x) any Share Distribution pursuant to Article TV, Section B.4(c) of this Restated
Certificate, (v) the issuance of shares of Series B Common Stock other than in a Permitted Series B Issuance, and/or (z) any
amendment, alteration. repeal, addition or insertion of any provision of this Restated Certificate for which a Series B Consent is
required in accordance with Article VII of this Restated Certificate, (ii) holders of Convertible Preferred Stock may take action by
written consent as set forth in Article IV, Section C.5(d). and (iii) holders of any series of Series Preferred Stock may take action by
written consent to the extent provided in a Series Preferred Stock Designation with respect to such series.

ARTICLE VII
ACTIONS REQUIRING SUPERMAJORITY STOCKHOLDER VOTE

Subject to the rights of the holders of any series of Series Preferred Stock and the rights of the holders of Series A Preferred Stock
as set forth in Article TV, Section C.5(c), the affirmative vote of the holders of at least 80% of the total voting power of the then
outstanding Voting Securities, voting together as a single class at a meeting specifically called for such purpose, shall be required in
order for the Corporation to take any action to authorize:

(a) the amendment, alteration or repeal of any provision of this Restated Certificate or the addition or insertion of other provisions
herein; provided. however, that this clause (a) shall not apply to any such amendment, alteration. repeal, addition or insertion (i) as to
which the laws of
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the State of Delaware. as then in effect, do not require the consent of this Corporation’s stockholders, or (ii) that at least 75% of the
members of the Board of Directors then in office have approved: provided. further that. notwithstanding the foregoing, so long as any
shares of Series B Common Stock are issued and outstanding, unless the Corporation shall have obtained the Series B Consent with
respect to such amendment, alteration. repeal, addition or insertion. (x) the Corporation will not amend, alter or repeal the provisions of
this clause (a), the second full paragraph of Article IV or any provisions of Article IV, Section B of this Restated Certificate and (y) the
Corporation will not amend. alter or repeal any provision of this Restated Certificate or add to or insert any provision in this Restated
Certificate if (1) such amendment. alteration, repeal, addition or insertion would result. directly or indirectly. in the reclassification or
recapitalization of the then outstanding shares of Common Stock into securities of the Corporation or any other Person (or securities
convertible into or exchangeable for, or which evidence the right to purchase, securities of the Corporation or any other Person) and (2)
the securities to be held or received by the holders of Series B Common Stock as a result of such reclassification or recapitalization
(and, if such securities are Convertible Securities, the Underlying Securities with respect thereto) would have no voting power, or
would have Per Share Voting Power of less than ten times the Per Share Voting Power of the securities (and. if such securities are
Convertible Securities, the Underlying Securities with respect thereto) to be held or received as a result of such reclassification or
recapitalization by the holders of shares of Series A Common Stock, (or, if there are two or more other series of Common Stock then
outstanding, that series of Common Stock holding or receiving, as a result of such reclassification or recapitalization, securities (and. if
such securities are Convertible Securities. the Underlying Securities with respect thereto) having the next highest Per Share Voting
Power relative to the securities (and, if such securities are Convertible Securities, the Underlying Securities with respect thereto) to be
held or received by the holders of Series B Common Stock). or (3) the securities to be held or received by the holders of Series C
Common Stock as a result of such reclassification or recapitalization (and. if such securities are Convertible Securities, the Underlying
Securities with respect thereto) would be entitled to vote with respect to matters upon which securities holders of the issuer thereof are
generally entitled to vote (other than to an extent no greater than the holders of Series C Common Stock are entitled to vote upon
matters as provided in this Restated Certificate);

(b) the adoption, amendment or repeal of any provision of the Bylaws of the Corporation: provided. however, that this clause
(b) shall not apply to, and no vote of the stockholders of the Corporation shall be required to authorize, the adoption, amendment or
repeal of any provision of the Bylaws of the Corporation by the Board of Directors in accordance with the power conferred upon it
pursuant to Article V. Section F of this Restated Certificate:

(c) the merger or consolidation of this Corporation with or into any other Person or any other business combination involving the
Corporation; provided. however, that this clause (c) shall not apply to any such merger or consolidation (i) as to which the laws of the
State of Delaware, as then in effect, do not require the consent of this Corporation’s stockholders, or (ii) that at least 75% of the
members of the Board of Directors then in office have approved:

(d) the sale, lease or exchange of all. or substantially all, of the assets of the Corporation; provided, however, that this clause
(d) shall not apply to any such sale, lease or
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exchange that at least 75% of the members of the Board of Directors then in office have approved; or

(e) the dissolution of the Corporation: provided. however, that this clause (e) shall not apply to such dissolution if at least 75% of
the members of the Board of Directors then in office have approved such dissolution.

Subject to the foregoing provisions of this Article VII, the Corporation reserves the right at any time, and from time to time, to amend,
alter, change or repeal any provision contained in this Restated Certificate, and other provisions authorized by the laws of the State of
Delaware at the time in force may be added or inserted, in the manner now or hereafter prescribed by law; and all rights, preferences
and privileges of whatsoever nature conferred upon stockholders, directors or any other Persons whomsoever by and pursuant to this
Restated Certificate in its present form or as hereafter amended are granted subject to the rights reserved in this Article VII.

ARTICLE VIII
SECTION 203 OF THE DGCL
The Corporation expressly elects not to be governed by Section 203 of the DGCL.

ARTICLE IX
CERTAIN BUSINESS OPPORTUNITIES

1. Certain Acknowledgements: Definitions. In recognition and anticipation that (a) directors and officers of the Corporation and its
Subsidiaries may serve as directors, officers and employees of any other corporation, company. partnership. association, firm or other
entity (“Other Entity™), (b) the Corporation and its Affiliates, directly or indirectly. may engage and are expected to continue to engage
in the same. similar or related lines of business as those engaged in by any Other Entity and other business activities that overlap with
or compete with those in which such Other Entity may engage, (c) the Corporation and its Affiliates may have an interest in the same
areas of business opportunity as any Other Entity, (d) the Corporation and its Affiliates may engage in material business transactions
with any Other Entity and its Affiliates, including (without limitation) receiving services from. providing services to or being a
significant customer or supplier to such Other Entity and its Affiliates, and that the Corporation and such Other Entity or one or more
of their respective Affiliates may benefit from such transactions, and (e) as a consequence of the foregoing, it is in the best interests of
the Corporation that the rights of the Corporation and its Subsidiaries, and the duties of any directors or officers of the Corporation or
any of its Subsidiaries (including any such persons who are also directors, officers or employees of any Other Entity), be determined
and delineated in respect of (x) any transactions between the Corporation and its Affiliates, on the one hand, and such Other Entity and
its Affiliates, on the other hand, and (y) any potential transactions or matters that may be presented to officers and directors or the
Corporation and its Subsidiaries, or of which such officers or directors may otherwise become aware, which potential transactions or
matters may constitute business opportunities of the Corporation or any of its Affiliates, and in recognition of

41




the benefits to be derived by the Corporation through its continued contractual. corporate and business relations with such Other Entity
and of the benefits to be derived by the Corporation by the possible service as directors or officers of the Corporation and its
Subsidiaries of Persons who may also serve from time to time as directors, officers and employees of such Other Entity, the provisions
of this Article IX shall, to the fullest extent permitted by law, regulate and define the conduct of the business and affairs of the
Corporation and its Subsidiaries in relation to such Other Entity and its Affiliates, and as such conduct and affairs may involve such
Other Entity’s respective directors, officers and employees, and the powers, rights, duties and liabilities of the Corporation and its
Subsidiaries and their respective officers and directors in connection therewith and in connection with any potential business
opportunities of the Corporation. Any Person purchasing or otherwise acquiring any shares of capital stock of the Corporation, or any
interest therein, shall be deemed to have notice of and to have consented to the provisions of this Article IX. References in this Article
IX to “directors,” “officers” or “employees” of any Person shall be deemed to include those Persons who hold similar positions or
exercise similar powers and authority with respect to any Other Entity that is a limited liability company. partnership. joint venture or
other non-corporate entity.

2. Duties of Directors and Officers Regarding Potential Business Opportunities: No Liability for Certain Acts or Omissions. Ifa
director or officer of the Corporation or any Subsidiary of the Corporation is offered, or otherwise acquires knowledge of. a potential
transaction or matter that may constitute or present a business opportunity for the Corporation or any of its Affiliates (any such
transaction or matter, and any such actual or potential business opportunity. a “Potential Business Opportunity™). such director or
officer shall, to the fullest extent permitted by law, have no duty or obligation to refer such Potential Business Opportunity to the
Corporation or any of its Subsidiaries, or to refrain from referring such Potential Business Opportunity to any Other Entity. or to give
any notice to the Corporation or any of its Subsidiaries regarding such Potential Business Opportunity (or any matter related thereto).
and such director or officer will not be liable to the Corporation or any of its Subsidiaries. as a director, officer, stockholder or
otherwise, for any failure to refer such Potential Business Opportunity to the Corporation or any of its Subsidiaries. or for referring
such Potential Business Opportunity to any Other Entity. or for any failure to give any notice to the Corporation or any of its
Subsidiaries regarding such Potential Business Opportunity or any matter relating thereto, unless both the following conditions are
satisfied: (A) such Potential Business Opportunity was expressly offered to such director or officer solely in his or her capacity as a
director or officer of the Corporation or as a director or officer of any Subsidiary of the Corporation and (B) such opportunity relates to
a line of business in which the Corporation or any Subsidiary of the Corporation is then directly engaged.

3. Amendment of Article TX. No alteration, amendment or repeal. or adoption of any provision inconsistent with, any provision of
this Article IX shall have any effect upon (a) any agreement between the Corporation or an Affiliate thereof and any Other Entity or an
Affiliate thereof, that was entered into before such time or any transaction entered into in connection with the performance of any such
agreement, whether such transaction is entered into before or after such time, (b) any transaction entered into between the Corporation
or an Affiliate thereof and any Other Entity or an Affiliate thereof, before such time, (c) the allocation of any business opportunity
between the Corporation or an Affiliate thereof and any Other Entity before
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such time, or (d) any duty or obligation owed by any director or officer of the Corporation or any Subsidiary of the Corporation (or the
absence of any such duty or obligation) with respect to any Potential Business Opportunity which such director or officer was offered,
or of which such director or officer otherwise became aware, before such time.
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IN WITNESS WHEREQOF, the undersigned has signed this Restated Certificate of Incorporation this [
2008.

DISCOVERY COMMUNICATIONS, INC.

By:

] day of [

Name:
Title:



CERTIFICATE OF AMENDMENT
OF
CERTIFICATE OF INCORPORATION
OF
DISCOVERY COMMUNICATIONS, INC.

Discovery Communications, Inc. (the “Corporation”), a corporation organized and existing under and by
virtue of the General Corporation Law of the State of Delaware (as amended from time to time, the “DGCL”),
does hereby certify:

FIRST: That the Board of Directors of Discovery Communications, Inc. has duly adopted resolutions
setting forth a proposed amendment of the Certificate of Incorporation of the Corporation, declaring said
amendment to be advisable. The resolution setting forth the proposed amendment is as follows:

RESOLVED: That Article I of the Certificate of Incorporation of the Corporation be amended by
deleting it in its entirety and substituting the following therefor:

“ARTICLE 1

NAME

The name of the corporation is Discovery, Inc. (the “Corporation”).”

SECOND: That amendment of the Certificate of Incorporation of the Corporation has been duly adopted
in accordance with the applicable provisions of Sections 141 and 242 of the DGCL.

THIRD: This amendment shall be effective immediately upon the filing of this Certificate of Amendment
with the Secretary of State of the State of Delaware.

[Remainder of this page intentionally left blank.]

[Signature Page to Certificate of Amendment]



IN WITNESS WHEREOF, the Corporation has caused this certificate to the signed this 6 day of March,
2018.

DISCOVERY COMMUNICATIONS, INC.
By: /s/ David M. Zaslav

Name: David M. Zaslav
Title: President and Chief Executive Officer

[Signature Page to Certificate of Amendment]





