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Ladies and Gentlemen:

On behalf of Mastercard Incorporated, a Delaware corporation (the “Company”), and in accordance
with Rule 14a-8(j) under the Securities Exchange Act of 1934, as amended (the “Exchange Act”),
we are filing this letter with respect to the stockholder proposal dated October 24, 2020, a revised
draft of which was received on December 30, 2020 (the “Proposal”), submitted by John Chevedden
(the “Proponent”) for inclusion in the proxy materials the Company intends to distribute in
connection with its 2021 Annual Meeting of Stockholders (the “2021 Proxy Materials”). The
Proposal is attached hereto as Exhibit A.

We hereby request confirmation that the Staff of the Division of Corporation Finance (the “Staff”) will
not recommend any enforcement action if, in reliance on Rule 14a-8, the Company omits the
Proposal from the 2021 Proxy Materials.

Pursuant to Staff Legal Bulletin No. 14D (CF), Shareholder Proposals (November 7, 2008), Question
C, we have submitted this letter via email to shareholderproposals@sec.gov. Also, in accordance
with Rule 14a-8(j), a copy of this submission is being sent simultaneously to the Proponent as
notification of the Company’s intention to omit the Proposal from the 2021 Proxy Materials. Pursuant
to Rule 14-8(j), we are submitting this letter not less than 80 days before the Company intends to file
its definitive 2021 proxy statement. This letter constitutes the Company’s statement of the reasons it
deems the omission of the Proposal to be proper.

THE PROPOSAL
The Proposal states:

RESOLVED, Shareholders request that our board take each step necessary
so that each voting requirement in our charter and bylaws (that is explicit or
implicit due to default to state law) that calls for a greater than simple majority
vote be eliminated, and replaced by a requirement for a majority of the votes
cast for and against applicable proposals, or a simple majority in compliance
with applicable laws. If necessary this means the closest standard to a
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majority of the votes cast for and against such proposals consistent with
applicable laws.

REASONS FOR EXCLUSION OF THE PROPOSAL

The Company believes that the Proposal may properly be excluded from the 2021 Proxy Materials
pursuant to Rule 14a-8(i)(10) because the Company has substantially implemented the Proposal.

Background

The Company’s current Amended and Restated Certificate of Incorporation, as amended (the
“Charter”) and Amended and Restated Bylaws (the “Bylaws”) contain certain provisions which
require a supermajority of stockholder votes to be effective:

e Section 5.1 of Article V of the Charter requires the affirmative vote of the holders of not less
than 80% of the outstanding shares of capital stock to alter, amend or repeal any provision of
the Company’s Bylaws or to adopt any provision inconsistent therewith; and

e A corresponding provision in Article VIII of the Bylaws requires the affirmative vote of the
holders of not less than 80% of the outstanding shares of capital stock to make, alter,
change, amend, add to or repeal the Bylaws or to adopt any provision inconsistent therewith.

In addition, the Company is subject to a default supermajority provision under Delaware corporate
law under Section 203 of the Delaware General Corporation Law (the “DGCL”), which relates to
stockholder approval of business combinations. In particular, Section 203(a)(3) includes the
following default supermajority provision: “At or subsequent to such time the business combination is
approved by the board of directors and authorized at an annual or special meeting of stockholders,
and not by written consent, by the affirmative vote of at least 66%4% of the outstanding voting stock
which is not owned by the interested stockholder.”

The supermaijority voting provisions in Article V of the Charter, Article VIII of the Bylaws and under
Section 203 of the DGCL as described above are collectively referred to herein as “the
Supermajority Provisions.”

Company Proposal to Eliminate Supermajority Provisions at Special Meeting

As the Board of Directors cannot amend the Charter unilaterally under the DGCL, on January 22,
2021, the Board of Directors adopted a resolution to propose and recommend that stockholders vote
for the approval of amendments to the Charter (the “Revised Amended and Restated Charter”) at
the 2021 annual meeting of stockholders (the “Annual Meeting”) to:

e Amend Section 5.1 of Article V of the Charter to eliminate the supermaijority provisions such
that the affirmative vote of the holders of at least a majority of the voting power of all the then
outstanding shares of stock of the Corporation entitled to vote generally in the election of
directors, voting together as a single class, shall be required for the stockholders to alter,
amend or repeal any provision of the by-laws of the Corporation or to adopt any provision
inconsistent therewith; and
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o Affirmatively opt out of Section 203 of the DGCL and add a provision regarding business
combinations that does not contain a supermajority provision, such that the business
combination with an interested stockholder can then be authorized by the affirmative vote of
at least a majority of the outstanding voting stock of the Corporation.

A copy of the Revised Amended and Restated Charter related to the Supermajority Provisions that
stockholders will be asked to vote on at the Annual Meeting is attached as Exhibit B.

Contingent upon stockholder approval of the Revised Amended and Restated Charter, and the filing
of the Revised Amended and Restated Charter with the Secretary of the State of Delaware, the
Board has also unanimously adopted a resolution to amend the bylaws to eliminate the
supermajority voting requirements in Article VIII of the Bylaws in conformity with the proposed
amendments to Article V of the Charter. A copy of the proposed Bylaw amendment is attached as
Exhibit C.

If the Revised Amended and Restated Charter is approved by the Company’s stockholders at the
Annual Meeting, and upon the necessary filing of the Revised Amended and Restated Charter with
the Secretary of State of Delaware, the Company’s governing documents will no longer include any
supermajority provisions, and the default Delaware state law supermajority vote requirement will, so
long as permitted by Delaware state law, no longer apply to the Company.

Analysis

The purpose of Rule 14a-8(i)(10) is to “avoid the possibility of shareholders having to consider matters
which have already been favorably acted upon by management.” Commission Release No. 34-12598
(July 7, 1976). Although initially interpreted to allow omission of a proposal only when a company “fully
effected” the proposal, the Commission has since evolved its approach to allow for exclusion of
proposals that have been "substantially implemented.” Commission Release Nos. 34-20091 (August
16, 1983) and 34-40018 (May 21, 1998). Accordingly, a company's actions need not implement a
proposal exactly as requested by the proponent but rather must address the “essential objective” of
the proposal. As a result, the Staff has afforded no-action relief under Rule 14a-8(i)(10) when a
company has addressed the underlying concerns and satisfied the essential objective of the proposal,
even if the company (i) did not implement the proposal in every detail and/or (ii) exercised discretion in
determining how to implement the proposal.

The text of the Proposal makes clear that its essential objective is to remove the supermajority vote
requirements contained in the Charter, Bylaws or default state law provisions under the DGCL. The
Company may properly exclude the Proposal from its 2021 Proxy Materials pursuant to Rule 14a-
8(i)(10) because the Company has already substantially implemented the Proposal by recommending
that stockholders approve the Revised Amended and Restated Charter at the Annual Meeting and
determining to amend the Bylaws. If the Revised Amended and Restated Charter is approved by
stockholders, and the Bylaws are adopted by the Board of Directors upon such approval, it will result
in the elimination of all supermajority vote provisions in the Charter, Bylaws and default state law
provisions under the DGCL.

The Staff has consistently concurred in exclusion, under Rule 14a-8(i)(10), of stockholder proposals
substantially similar to the Proposal that seek to eliminate provisions requiring “a greater than simple
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majority vote,” including when companies have taken actions substantially similar to the Company’s
actions and where the company sought to replace the supermajority standard with a majority of
votes entitled to be cast by a voting group such that approval is determined by the affirmative vote of
a majority of outstanding shares. See Best Buy Co., Inc. (March 27, 2020) (replaced supermajority
voting provisions with the affirmative vote of the majority of the voting power of the shares present
and entitled to vote); Eli Lilly and Company (January 31, 2020) (replaced supermajority voting
provisions with a majority of the outstanding shares); and Dollar General Corporation (January 31,
2020) (replaced supermaijority voting provisions with a majority of the voting power of the
outstanding shares entitled to vote). See also AbbVie Inc. (February 27, 2019); HCA Healthcare,
Inc. (February 21, 2019); Dover Corporation (February 6, 2019); QUALCOMM Inc. (December 8,
2017); Korn/Ferry International (July 6, 2017); The Southern Co. (February 24, 2017); and
Windstream Holdings, Inc. (February 14, 2017) (each concurring with the exclusion of a simple
majority shareholder proposal on the basis of substantial implementation under Rule 14a-8(i)(10)
where the board of directors approved amendments to the company's governing documents that
would replace each supermajority vote provision with a majority of shares outstanding standard).

The Staff has also concurred in exclusion under Rule 14a-8(i)(10) where the company substantially
implemented a shareholder proposal regarding simple majority vote by opting out of any state law
standards with supermajority vote provisions that applied. See EMC Corporation (February 20,
2008) where the company provided shareholders with an opportunity to approve amendments to
“opt out” of the default supermajority provisions under the Massachusetts Business Corporation Act.
The Company is taking similar action to opt out of supermajority vote provisions under the DGCL, in
contrast to Abbott Laboratories (December 20, 2019) where that company did not take any steps to
amend its governing documents to supersede any of the default statutory provisions under the
lllinois Business Corporation Act and the Staff denied exclusion.

CONCLUSION

The Company requests confirmation that the Staff will not recommend any enforcement action if, in
reliance on the foregoing, the Company omits the Proposal from its 2021 Proxy Materials. If you
should have any questions or need additional information, please contact the undersigned at (212)
450-4908 or ning.chiu@davispolk.com.

Respectfully
/ -

Ning Chiu
Attachment

cc w/ att: Janet McGinness, Mastercard Incorporated

John Chevedden



Exhibit A

Proposal
Proposal 4 — Simple Maijority Vote

RESOLVED, Shareholders request that our board take each step necessary so that each voting
requirement in our charter and bylaws (that is explicit or implicit due to default to state law) that calls
for a greater than simple majority vote be eliminated, and replaced by a requirement for a majority of
the votes cast for and against applicable proposals, or a simple majority in compliance with
applicable laws. If necessary this means the closest standard to a majority of the votes cast for and
against such proposals consistent with applicable laws.

Shareholders are willing to pay a premium for shares of companies that have excellent corporate
governance. Supermajority voting requirements have been found to be one of 6 entrenching
mechanisms that are negatively related to company performance according to "What Matters in
Corporate Governance" by Lucien Bebchuk, Alma Cohen and Allen Ferrell of the Harvard Law
School. Supermaijority requirements are used to block initiatives supported by most shareowners but
opposed by a status quo management.

This proposal topic won from 74% to 88% support at Weyerhaeuser, Alcoa, Waste Management,
Goldman Sachs and FirstEnergy. These votes would have been higher than 74% to 88% if more
shareholders had access to independent proxy voting advice. The proponents of these proposals
included Ray T. Chevedden and William Steiner. Church & Dwight shareholders gave 99% support
to a 2020 proposal on this same topic.

The current supermajority vote requirement does not make sense. For instance in an election calling
for an 80% shareholder approval in which 81 % of shares cast ballots — then 2% of shares opposed
to an improvement proposal would prevail over the 79% of shares that vote in favor.

Adopting simple majority vote can be one step to make the corporate governance of Mastercard
more competitive and unlock shareholder value.

In anticipation of impressive shareholder support for this proposal topic an enlightened Governance
Committee, lead by Ms. Merit Janow, could expedite adoption of this proposal topic by giving
shareholders an opportunity to vote on a binding management version of this proposal at our 2021
annual meeting.

Hence adoption could take place in 2021 instead of 2022. It has been 5-years since our Board last
adopted a good governance practice such as enabling shareholders to put 2 director candidates on
the management annual meeting ballot (shareholder proxy access).

If Ms. Janow had been more attentive it would not be necessary for a shareholder to take a
leadership role on this topic today. Meanwhile Ms. Janow still has a leadership opportunity in
initiating the steps necessary to give Mastercard shareholders the right to call a special meeting and
to act by written consent.

And our directors could inquire into Mr. Oki Matsumoto receiving 100-times as many negative votes
as at least one other director at our 2020 annual meeting.

Please vote yes:
Simple Majority Vote — Proposal 4
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AMENDED AND RESTATED CERTIFICATE OF INCORPORATION
OF
MASTERCARD INCORPORATED

Mastercard Incorporated (the “Corporation"), a corporation organized and existing
under the laws of the State of Delaware, hereby certifies as follows:

A The name of the Corporation is Mastercard Incorporated. The Corporation
was originally incorporated under the name MasterCard Incorporated. The Corporation's original
Certificate of Incorporation was filed with the Secretary of State of the State of Delaware on May
9, 2001.

B. This Amended and Restated Certificate of Incorporation, which amends and
restates the Corporation’'s Amended and Restated Certificate of Incorporation in its entirety, was
duly adopted in accordance with Sections 242 and 245 of the General Corporation Law of the State
of Delaware (the "DGCL").

C. The Amended and Restated Certificate of Incorporation of the Corporation
shall read in its entirety as follows:

ARTICLE |

Section 1.1. Name. The name of the Corporation is Mastercard Incorporated (the
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Corporation”).

ARTICLE Il

Section 2.1. Address. The registered office of the Corporation in the State of
Delaware is 1209 Orange Street, Wilmington, New Castle County, Delaware 19801; and the name
of the Corporation’s registered agent at such address is The Corporation Trust Company.

ARTICLE Il

Section 3.1. Purpose. The purpose of the Corporation is to engage in any lawful act
or activity for which corporations may be organized under the General Corporation Law of the
State of Delaware (the "DGCL").

ARTICLE IV

Section 4.1. Capitalization. The total number of shares of all classes of stock that
the Corporation is authorized to issue is 4,500,000,000 shares, consisting of (i) 300,000,000 shares
of Preferred Stock, par value $.0001 per share ("Preferred Stock"), (ii) 3,000,000,000 shares of
Class A Common Stock, par value $.0001 per share (“Class A Common Stock") and (iii)
1,200,000,000 shares of Class B Common Stock, par value $.0001 per share ("Class B Common
Stock” and, together with the Class A Common Stock, the “Common Stock"). The number of
authorized shares of any of the Class A Common Stock, Class B Common Stock or Preferred Stock
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may be increased or decreased (but not below the number of shares thereof then outstanding) by
the affirmative vote of the holders of a majority in voting power of the stock of the Corporation
entitled to vote thereon irrespective of the provisions of Section 242(b)(2) of the DGCL (or any
successor provision thereto), and no vote of the holders of any of the Class A Common Stock, Class
B Common Stock or Preferred Stock voting separately as a class shall be required therefor.

Section 4.2. Preferred Stock.

(A) The Board of Directors of the Corporation (the "Board") is hereby expressly
authorized, by resolution or resolutions, to provide, out of the unissued shares of Preferred Stock,
for series of Preferred Stock and, with respect to each such series, to fix the number of shares
constituting such series and the designation of such series, the voting powers (if any) of the shares
of such series, and the powers, preferences and relative, participating, optional or other special
rights, if any, and any qualifications, limitations or restrictions thereof, of the shares of such series.
The powers, preferences and relative, participating, optional and other special rights of each series
of Preferred Stock, and the qualifications, limitations or restrictions thereof, if any, may differ from
those of any and all other series at any time outstanding.

(B) Except as otherwise required by law, holders of a series of Preferred Stock,
as such, shall be entitled only to such voting rights, if any, as shall expressly be granted thereto by
this Amended and Restated Certificate of Incorporation (including any certificate of designations
relating to such series).

Section 4.3. Common Stock.

(A) Voting Rights.

@B) Each holder of Class A Common Stock, as such, shall be entitled to one vote
for each share of Class A Common Stock held of record by such holder on all matters on
which stockholders generally are entitled to vote; provided, however, that to the fullest
extent permitted by law, holders of Class A Common Stock, as such, shall have no voting
power with respect to, and shall not be entitled to vote on any amendment to this Amended
and Restated Certificate of Incorporation (including any certificate of designations relating
to any series of Preferred Stock) that relates solely to the terms of one or more outstanding
series of Preferred Stock if the holders of such affected series are entitled, either separately
or together with the holders of one or more other such series, to vote thereon pursuant to
this Amended and Restated Certificate of Incorporation (including any certificate of
designations relating to any series of Preferred Stock) or pursuant to the DGCL.

2 To the fullest extent permitted by law, holders of Class B Common Stock, as
such, shall have no voting power and shall not be entitled to vote on any matter.

(B) Dividends and Distributions.

Subject to applicable law and the rights, if any, of the holders of any outstanding
series of Preferred Stock or any class or series of stock having a preference over or the right to
participate with the Class A Common Stock and the Class B Common Stock with respect to the

payment of dividends, dividends may be declared and paid on the Class A Common Stock and the
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Class B Common Stock out of the assets of the Corporation that are by law available therefor at
such times and in such amounts as the Board in its discretion shall determine. Except as otherwise
required by the DGCL, in any circumstance where the Corporation may declare dividends or
otherwise make distributions (including, without limitation, any distribution on liquidation,
dissolution or winding-up of the Corporation) on either the Class A Common Stock or Class B
Common Stock, the Corporation shall declare the same per share dividends or make the same per
share distributions, as the case may be, on such other class of Common Stock; provided, however,
that if any such dividends or distributions are declared with respect to the Class A Common Stock in
the form of additional shares of Class A Common Stock, such dividends or distributions shall be
made with respect to the Class B Common Stock in the form of an equivalent number of shares of
Class B Common Stock and if any such dividends or distributions are declared with respect to the
Class B Common Stock in the form of additional shares of Class B Common Stock, such dividends or
distributions shall be made with respect to the Class A Common Stock in the form of an equivalent
number of shares of Class A Common Stock.

(@) Ownership of Class B Common Stock. Class B Common Stock may only be
held by (i) a Class A member or affiliate member of Mastercard International Incorporated
("Mastercard International”), (ii) the Corporation or a subsidiary thereof or (iii) a director, officer or
employee of the Corporation or a subsidiary thereof. Any transfer or purported transfer that would
result in a violation of the immediately preceding sentence shall be void ab initio and any shares of
Class B Common Stock held in violation of this Section 4.3(C) may be redeemed by the Corporation,
or its designee, at a price per share equal to the lesser of (i) the per share consideration paid in the
transaction that resulted in such violative transfer (or, in the case of a devise, gift or other such
transaction without consideration, the Market Price at the time of such devise or gift or other such
transaction) and (ii) the Market Price on the date the Corporation, or its designee, elects to redeem
such shares.

(D) Conversion.

@B) (A) Any holder of Class B Common Stock may, at any time and from time to
time at such holder’s option, convert all or any portion of such holder's shares of Class B
Common Stock into an equal number of fully paid and nonassessable shares of Class A
Common Stock by delivery of written or electronic notice (or such other reasonable means
as the Corporation may establish) to the Corporation (and, if such shares are held in
certificated form, delivery and surrender to the Corporation of the certificates representing
the shares of Class B Common Stock to be so converted); provided, however, that nothing
herein shall entitle any Person to convert Class B Common Stock into Class A Common
Stock if this would result in any Member (including such Person) Beneficially Owning any
share of Class A Common Stock except as permitted pursuant to Section 4.3(D)(1)(B).
Subiject to the provisos contained in the immediately preceding sentence, a conversion
pursuant to this Section 4.3(D)(1)(A) may be effected in connection with a transfer of
shares Beneficially Owned by a Member. Upon such delivery of written notice (and, if
applicable, surrender of certificates) pursuant to this Section 4.3(D)(1)(A), the Corporation
shall deliver or cause to be delivered to or upon the written order of the record owner of
such shares of Class B Common Stock the number of fully paid and nonassessable shares of
Class A Common Stock into which the shares of such Class B Common Stock have been
converted in accordance with the provisions of this Section 4.3(D)(1)(A). The Corporation
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may, in connection with any conversion pursuant to this Section 4.3(D)(1)(A), require such
evidence as the Board may determine in its sole discretion, that following such conversion
the shares shall not be Beneficially Owned by a Member except as permitted pursuant to
Section 4.3(D)(1)(B). The Board may from time to time establish such procedures as it may
in its sole and absolute discretion determine to be necessary or desirable for the orderly
conversion of Class B Common Stock, which procedures shall be binding upon the holders of
Class B Common Stock.

(B) Following the occurrence of a conversion pursuant to Section
4.3(D)(1)(A) and prior to sale, Members shall be permitted to Beneficially Own Class
A Common Stock for a period which shall not exceed 30 days (such period, the
“Transitory Ownership Period"); provided, however, that during the Transitory
Ownership Period, Members shall not be permitted to vote any shares of Class A
Common Stock Beneficially Owned by them.

@) The Corporation will pay any and all documentary, stamp or similar issue or
transfer taxes payable in respect of the issue or delivery of shares of Class A Common Stock
on the conversion of shares of Class B Common Stock pursuant to Section 4.3(D)(1)(A);
provided, however, that the Corporation shall not be required to pay any taxes which may be
payable in respect of any registration of transfer involved in the issue or delivery of shares
of Class A Common Stock in a name other than that of the record owner of Class B
Common Stock converted or to be converted, and no such issue or delivery shall be made
unless and until the person requesting such issue has paid to the Corporation the amount of
any such taxes or has established, to the reasonable satisfaction of the Corporation, that
such taxes have been paid.

€)) As long as any shares of Class B Common Stock shall be outstanding, the
Corporation shall reserve and keep available out of its authorized but unissued shares of
Class A Common Stock, solely for the purpose of effecting the conversion of shares of Class
B Common Stock, that number of shares of Class A Common Stock necessary to effect the
conversion of all of the then outstanding shares of Class B Common Stock. If at any time
the Board determines that the number of authorized but unissued shares of Class A
Common Stock would be insufficient to effect the conversion of all of the then outstanding
shares of Class B Common Stock, the Board shall use all reasonable efforts to cause the
Corporation's authorized but unissued shares of Class A Common Stock to be increased to
such number of shares as shall be sufficient to effect such conversion.

(4) Upon the occurrence of a conversion pursuant to Section 4.3(D)(1)(A), the
Class B Common Stock so converted shall be retired and may not be reissued.

(5 Shares of Class A Common Stock shall not be convertible into any other
class or series.

B Liquidation, Dissolution or Winding Up. In the event of any voluntary or
involuntary liquidation, dissolution or winding up of the affairs of the Corporation, after payment or
provision for payment of the debts and other liabilities of the Corporation and of the preferential
and other amounts, if any, to which the holders of Preferred Stock shall be entitled, the holders of
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all outstanding shares of Class A Common Stock and Class B Common Stock shall be entitled to
receive the remaining assets of the Corporation available for distribution ratably in proportion to
the number of shares held by each such stockholder.

(D) Mergers, Consolidation, Etc. In the event that the Corporation shall enter
into any consolidation, merger, combination or other transaction in which shares of Class A
Common Stock or Class B Common Stock are exchanged for or changed into other stock or
securities, cash and/or any other property, then, and in such event, the shares of each such class of
Common Stock shall be exchanged for or changed into the same per share amount of stock,
securities, cash and/or any other property, as the case may be, into which or for which each share of
the other class of Common Stock is exchanged or changed; provided, however, that if shares of
Class A Common Stock or Class B Common Stock are exchanged for or changed into shares of
capital stock, such shares so exchanged for or changed into may differ to the extent and only to the
extent that the Class A Common Stock and the Class B Common Stock differ as provided herein.

(G) Adjustments. In the event that the Corporation shall, at any time when any
shares of Class B Common Stock are outstanding, effect a subdivision, combination or
consolidation of the outstanding shares of Class A Common Stock (by reclassification or otherwise)
into a greater or lesser number of shares of Class A Common Stock, then in each case the
Corporation shall, at the same time, effect an equivalent subdivision, combination or consolidation
of the outstanding shares of Class B Common Stock (by reclassification or otherwise) into a greater
or lesser number of shares of Class B Common Stock. In the event that the Corporation shall at any
time when any shares of Class A Common Stock are outstanding effect a subdivision, combination
or consolidation of the outstanding shares of Class B Common Stock (by reclassification or
otherwise) into a greater or lesser number of shares of Class B Common Stock, then in each case
the Corporation shall, at the same time, effect an equivalent subdivision, combination or
consolidation of the outstanding shares of Class A Common Stock (by reclassification or otherwise)
into a greater or lesser number of shares of Class A Common Stock.

(H) Limitations on Beneficial Ownership of Class A Common Stock and Class B
Common Stock.

@B) Except as permitted pursuant to Section 4.3(D)(1), no Member or Similar
Person (as defined below) shall Beneficially Own any share of Class A Common Stock or any
share of any other class or series of stock of the Corporation entitled to vote generally in the
election of directors (“"Other Voting Stock™). Any Beneficial Ownership in violation of this
Section 4.3(H)(1) (including, for the avoidance of doubt, any Beneficial Ownership of a
Person that shall thereafter become a Member or Similar Person) shall be subject to the
provisions set forth in Section 4.3(H)(5)-(8).

(2 No Person shall Beneficially Own (a) shares of Class A Common Stock
representing more than 15% of the aggregate outstanding shares or voting power of Class
A Common Stock; (b) shares of any class or series of Other Voting Stock representing more
than 15% of the aggregate outstanding shares or voting power of such class or series of
Other Voting Stock; or (c) shares of Class A Common Stock and/or Other Voting Stock
representing more than 15% of the aggregate voting power of all the then outstanding
shares of stock of the Corporation entitled to vote at an election of directors, voting as a
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single class. Any Beneficial Ownership in violation of this Section 4.3(H)(2) shall be subject
to the provisions set forth in Section 4.3(H)(5)-(8).

€)) (a) Notwithstanding Section 4.3(H)(2), The MasterEcard Foundation may
Beneficially Own more than 15% of the aggregate outstanding shares of Class A Common
Stock; provided that The MasterEcard Foundation shall not Beneficially Own more than
20% of the aggregate outstanding shares of Class A Common Stock.

(b) Notwithstanding Section 4.3(H)(1) and (2), an underwriter that
participates in a public offering or a private placement of Class A Common Stock or
Other Voting Stock (or securities convertible into or exchangeable for Class A
Common Stock or Other Voting Stock) may Beneficially Own shares of Class A
Common Stock or Other Voting Stock (or securities convertible into or exchangeable
for Class A Common Stock or Other Voting Stock) in excess of the limitations on
Beneficial Ownership set forth in Section 4.3(H)(1) and (2) but only to the extent
necessary to facilitate such public offering or private placement.

(c) A Person (including, without limitation, a Member or Similar Person)
shall not be deemed to Beneficially Own shares of Class A Common Stock or Other
Voting Stock (or securities convertible into or exchangeable for Class A Common
Stock or Other Voting Stock) for purposes of Section 4.3(H)(1) and (2) if such
shares of Class A Common Stock or Other Voting Stock (or securities convertible
into or exchangeable for Class A Common Stock or Other Voting Stock) are (x) held
for the benefit of third parties or in customer or fiduciary accounts in the ordinary
course of such Person's business and if such shares are held by such Person without
the purpose or effect of changing or influencing control of the Corporation or (y) are
held by the designated market maker for the Class A Common Stock or the New
York Stock Exchange (or, if the Corporation elects to list the Class A Common Stock
on a different securities exchange, the market maker for the Class A Common Stock
designated by such exchange or, failing such a designation, by the Corporation) in
the ordinary course of such designated market maker's business, if such shares are
held by such designated market maker without the purpose or effect of changing or
influencing control of the Corporation.

(4) Definitions. Capitalized terms defined below shall have the meanings
assigned to them below when used throughout this Amended and Restated Certificate of
Incorporation. In the case of any ambiguity in the definition of any of the capitalized terms
defined below or elsewhere in this Amended and Restated Certificate of Incorporation, the
Board of the Corporation shall have the power to resolve such ambiguity in its sole and
absolute discretion.

(a) "Affiliate” shall have the meaning assigned to such term in Rule 12b-
2 of the General Rules and Regulations under the Securities Exchange Act of 1934,
as amended (the “Exchange Act") (or any successor rule).

(b) “Beneficial Owner” shall have the meaning assigned to such term in
Rule 13d-3 and Rule 13d-5 under the Exchange Act (or any successor rules), except

7



457164v1

that in calculating the beneficial ownership of any particular Person, such Person will
be deemed to have beneficial ownership of all securities that such Person has the
right to acquire by conversion or exercise of other securities, whether such right is
currently exercisable or is exercisable only upon the occurrence of a subsequent
condition. The terms "Beneficially Owns", “"Beneficial Ownership” and “Beneficially
Owned" have a corresponding meaning.

(©) “Charitable Beneficiary” shall mean one or more beneficiaries of the
Trust as determined pursuant to Section 4.3(H)(7)(f), provided that each such
organization must be described in Section 501(c)(3) of the Code and contributions
to each such organization must be eligible for deduction under each of Sections
170(b)(1)(A), 2055 and 2522 of the Code (or any successor provisions).

(d) “Code" shall mean the Internal Revenue Code of 1986, as amended
from time to time.

(e) “Market Price" of a security on any date shall mean the last reported
sale price for such security, or, in case no such sale takes place on such day, the
average of the closing bid and asked prices, for such security, in either case as
reported in the principal consolidated transaction reporting system with respect to
securities listed or admitted to trading on the New York Stock Exchange or, if such
security is not listed or admitted to trading on the New York Stock Exchange, as
reported on the principal consolidated transaction reporting system with respect to
securities listed on the principal national securities exchange on which such security
is listed or admitted to trading or, if such security is not listed or admitted to trading
on any national securities exchange, the last quoted price, or, if not so quoted, the
average of the high bid and low asked prices in the over-the-counter market, as
reported by the National Association of Securities Dealers, Inc. Automated
Quotation System or, if such system is no longer in use, the principal other
automated quotation system that may then be in use or, if such security is not
guoted by any such organization, the average of the closing bid and asked prices as
furnished by a professional market maker making a market in such security selected
by the Board or, in the event that no trading price is available for such security, the
fair market value of such security as determined in good faith by the Board.

() “Member"” shall mean any Person that on May 30, 2006 was or
thereafter shall have become or shall become, a Class A member or affiliate
member of Mastercard International or licensee of any of the Corporation’s or
Mastercard International's brands, or an Affiliate of any of the foregoing, whether
or not such Person continues to retain such status.

(9) "Person” shall mean an individual, corporation, partnership, limited
liability company, estate, trust (including a trust qualified under Sections 401(a) or
501(c)(17) of the Code), a portion of a trust permanently set aside for or to be used
exclusively for the purposes described in Section 642(c) of the Code, association,
private foundation within the meaning of Section 509(a) of the Code, joint stock
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company or other entity and also includes a group as that term is used for purposes
of Section 13(d)(3) of the Securities Exchange Act of 1934, as amended.

(h) “Prohibited Owner" shall mean, with respect to any purported
Transfer, any Person who, but for the provisions of Section 4.3(H)(1) or (2), would
Beneficially Own shares of Class A Common Stock and/or Other Voting Stock, and if
appropriate in the context, shall also mean any Person who would have been the
record owner of the shares that the Prohibited Owner would have so owned.

(i) “Similar Person” shall mean any Person that is an operator, member
or licensee of any general purpose payment card system that competes with the
Corporation, or any Affiliate of such a Person.

) “The MasterCcard Foundation” shall mean The MasterCcard
Foundation, a legal entity incorporated as a corporation without share capital under
the Canada Corporations Act.

k) “Transfer” shall mean any issuance, sale, transfer, gift, assignment,
devise or other disposition, as well as any other event that causes any Person to
acquire Beneficial Ownership, or any agreement to take any such actions or cause
any such events, of Class A Common Stock, Class B Common Stock and/or Other
Voting Stock or the right to vote Class A Common Stock and/or Other Voting Stock,
including (a) the granting or exercise of any option (or any disposition of any option),
(b) any disposition of any securities or rights convertible into or exchangeable for
Class A Common Stock, Class B Common Stock and/or Other Voting Stock or any
interest in Class A Common Stock, Class B Common Stock and/or Other Voting
Stock or any exercise of any such conversion or exchange right and (c) Transfers of
interests in other entities that result in changes in Beneficial Ownership of Class A
Common Stock, Class B Common Stock and/or Other Voting Stock; in each case,
whether voluntary or involuntary, whether owned of record, or Beneficially Owned
and whether by operation of law or otherwise. The terms "Transferring” and
“Transferred” shall have the correlative meanings.

O] "Trust"” shall mean any trust as defined in Section 4.3(H)(5)(a).

(m) "Trustee" shall mean a Person unaffiliated with the Corporation, a
Prohibited Owner or any Member or Similar Person, that is appointed by the
Corporation to serve as trustee of a Trust.

(5 Violative Transfer. If any Transfer is purportedly effected which, if effective,
would result in any Person Beneficially Owning shares of Class A Common Stock and/or
Other Voting Stock in violation of Section 4.3(H)(1) or (2), then the intended transferee
shall acquire no rights in respect of such shares, including, without limitation, voting rights or
rights to dividends or other distributions with respect to such shares and:

(a) that number of shares of the Class A Common Stock and/or Other
Voting Stock the Beneficial Ownership of which otherwise would cause such Person

9



457164v1

to violate Section 4.3(H)(1) or (2) (rounded to the next highest whole share) shall be
automatically transferred to a trust (“Trust") for the benefit of a Charitable
Beneficiary, effective as of the close of business on the business day prior to the
date of such transfer, and such Person shall acquire no rights in such shares; or

(b) if the transfer to the Trust described in clause (a) of this Section
4.3(H)(5) would not be effective for any reason to prevent the violation of Section
4.3(H)(1) or (2), as applicable, then, subject to Section 4.3(H)(9) hereof, the
Transfer of that number of shares of Class A Common Stock and/or Other Voting
Stock that otherwise would cause any Person to violate Section 4.3(H)(1) or (2)
shall be void ab initio.

6) Remedies for Breach. If the Board shall at any time determine in good faith
that a Transfer or other event has purportedly taken place that, if effected would result in a
violation of Section 4.3(H)(1) or (2) or that a Person intends to acquire or has attempted to
acquire Beneficial Ownership of any shares of Class A Common Stock and/or Other Voting
Stock in violation of Section 4.3(H)(1) or (2) (whether or not such violation is intended), the
Board shall take such action as it deems advisable to refuse to give effect to or to prevent
such Transfer or other event, including, without limitation, causing the Corporation to
redeem shares pursuant to Section 4.3(H)(7)(e), refusing to give effect to such Transfer on
the books of the Corporation or instituting proceedings to enjoin such Transfer or other
event; provided, however, that any Transfer or attempted Transfer or other event in
violation of Section 4.3(H)(1) or (2) shall automatically result in the Transfer to a Trust, and,
where applicable, such Transfer (or other event) in violation of Section 4.3(H)(1) or (2) shall
be void ab initio irrespective of any action (or non-action) by the Board.

@) Transfer of Class A Common Stock and/or Other Voting Stock in Trust.

(a) Ownership in Trust. Upon any purported Transfer that would result in
a transfer of shares of Class A Common Stock and/or Other Voting Stock to a Trust
pursuant to Section 4.3(H)(5), such shares shall be deemed to have been
Transferred to the trustee of the Trust for the exclusive benefit of one or more
Charitable Beneficiaries. Such Transfer to the Trustee shall be deemed to be
effective as of the close of business on the business day prior to the date of such
purported Transfer or other event that results in the Transfer to the Trust pursuant
to Section 4.3(H)(5). The Trustee shall be appointed by the Corporation and shall be
a Person unaffiliated with the Corporation and any Prohibited Owner or Member.
Each Charitable Beneficiary shall be designated by the Corporation as provided in
Section 4.3(H)(7)(f).

(b) Status of Shares Held by the Trustee. Shares of Class A Common
Stock and/or Other Voting Stock held by the Trustee shall be issued and outstanding
shares of Class A Common Stock and/or Other Voting Stock, respectively, of the
Corporation. The Prohibited Owner shall have no rights in the shares held by the
Trustee. The Prohibited Owner shall not benefit economically from ownership of any
shares held in trust by the Trustee, shall have no rights to dividends or other

10
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distributions and shall not possess any rights to vote or other rights attributable to
the shares held in the Trust.

(© Dividend and Voting Rights. The Trustee shall have all voting rights
and rights to dividends or other distributions with respect to shares of Class A
Common Stock and/or Other Voting Stock held in the Trust, which rights shall be
exercised for the exclusive benefit of the Charitable Beneficiary. Any dividend or
other distribution paid prior to the discovery by the Corporation that the shares of
Class A Common Stock and/or Other Voting Stock have been transferred to the
Trustee shall be paid by the recipient of such dividend or distribution to the Trustee
upon demand and any dividend or other distribution authorized but unpaid shall be
paid when due to the Trustee. Any dividend or distribution so paid to the Trustee
shall be held in trust for the Charitable Beneficiary. The Prohibited Owner shall have
no voting rights with respect to shares held in the Trust and, subject to the DGCL,
effective as of the date that the shares of Class A Common Stock and/or Other
Voting Stock have been transferred to the Trustee, the Trustee shall have the
authority (at the Trustee's sole discretion) (i) to rescind as void any vote cast by a
Prohibited Owner prior to the discovery by the Corporation that the shares of Class
A Common Stock and/or Other Voting Stock have been transferred to the Trustee
and (i) to recast such vote in accordance with the desires of the Trustee acting for
the benefit of the Charitable Beneficiary; provided, however, that if the Corporation
has already taken corporate action pursuant to such vote, then the Trustee shall not
have the authority to rescind and recast such vote. Notwithstanding the provisions
of this Section 4.3(H), until the Corporation has received notification that shares of
Class A Common Stock and/or Other Voting Stock have been transferred into a
Trust, the Corporation shall be entitled to rely on its share transfer and other
stockholder records for purposes of preparing lists of stockholders entitled to vote
at meetings, determining the validity and authority of proxies and otherwise
conducting votes of stockholders.

(d) Sale of Shares by Trustee. Within 20 days of receiving notice from the
Corporation that shares of Class A Common Stock and/or Other Voting Stock have
been transferred to the Trust, the Trustee of the Trust shall sell the shares held in
the Trust to a Person, designated by the Trustee, whose ownership of the shares will
not violate the ownership limitations set forth in Section 4.3(H)(1) or (2), as
applicable. Upon such sale, the interest of the Charitable Beneficiary in the shares
sold shall terminate and the Trustee shall distribute the net proceeds of the sale to
the Prohibited Owner and to the Charitable Beneficiary as provided in this Section.
The Prohibited Owner shall receive the lesser of (1) the price paid by the Prohibited
Owner for the shares or, if the Prohibited Owner did not give value for the shares in
connection with the event causing the shares to be held in the Trust (e.g., in the case
of a gift, devise or other such transaction), the Market Price of the shares on the day
of the event causing the shares to be held in the Trust and (2) the price per share
received by the Trustee (net of any commissions and other expenses of sale) from
the sale or other disposition of the shares held in the Trust. The Trustee may reduce
the amount payable to the Prohibited Owner by the amount of dividends and

distributions which have been paid to the Prohibited Owner and are owed by the
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Prohibited Owner to the Trustee pursuant to Section 4.3(H)(7)(c). Any net sales
proceeds in excess of the amount payable to the Prohibited Owner shall be
immediately paid to the Charitable Beneficiary. If, prior to the discovery by the
Corporation that shares of Class A Common Stock and/or Other Voting Stock have
been transferred to the Trustee, such shares are sold by a Prohibited Owner, then (i)
such shares shall be deemed to have been sold on behalf of the Trust and (ii) to the
extent that the Prohibited Owner received an amount for such shares that exceeds
the amount that such Prohibited Owner was entitled to receive pursuant to this
Section 4.3(H)(7)(d), such excess shall be paid to the Trustee upon demand.

(e) Right to Redeem Stock Transferred to the Trustee. Shares of Class A
Common Stock and/or Other Voting Stock transferred to the Trustee may be
redeemed by the Corporation, or its designee, at a price per share equal to the lesser
of (i) the per share consideration paid in the transaction that resulted in such
transfer to the Trust (or, in the case of a devise, gift or other such transaction
without consideration, the Market Price at the time of such devise or gift or other
such transaction) and (ii) the Market Price on the date the Corporation, or its
designee, elects to redeem such shares. The Corporation may reduce the amount
payable to the Prohibited Owner by the amount of dividends and distributions which
have been paid to the Prohibited Owner and are owed by the Prohibited Owner to
the Trustee pursuant to Section 4.3(H)(7)(c). The Corporation may pay the amount
of such reduction to the Trustee for the benefit of the Charitable Beneficiary. The
Corporation shall have the right to redeem such shares until the Trustee has sold the
shares held in the Trust pursuant to Section 4.3(H)(7)(d). Upon such a redemption,
the interest of the Charitable Beneficiary in the shares shall terminate and the
Trustee shall distribute the net proceeds of the redemption to the Prohibited Owner.

® Designation of Charitable Beneficiaries. By written notice to the
Trustee, the Corporation shall designate one or more nonprofit organizations to be
the Charitable Beneficiary of the interest in the Trust such that the shares of Class
A Common Stock and/or Other Voting Stock held in the Trust would not violate the
restrictions set forth in Section 4.3(H)(1) or (2) in the hands of such Charitable
Beneficiary.

(8) Notice of Restricted Transfer. Any Person who acquires or attempts or
intends to acquire Beneficial Ownership of shares of Class A Common Stock and/or Other
Voting Stock that will or may violate Section 4.3(H)(1) or (2) or any Person who would have
owned shares of Class A Common Stock and/or Other Voting Stock that resulted in a
transfer to the Trust pursuant to the provisions of Section 4.3(H)(5) shall immediately give
written notice to the Corporation of such event, or in the case of such a proposed or
attempted transaction, give at least 15 days prior written notice, and shall provide to the
Corporation such other information as the Corporation may request in order to determine
the effect, if any, of such Transfer on the Corporation.

O NYSE Transactions. Nothing in Section 4.3(H) shall preclude the settlement
of any transaction entered into through the facilities of the New York Stock Exchange or
any other national securities exchange or automated inter-dealer quotation system. The

12



fact that the settlement of any transaction occurs shall not negate the effect of any other
provision of this Section 4.3(H) and any transferee in such a transaction shall be subject to
all of the provisions and limitations set forth in this Section 4.3(H).

(10)  Ambiguity. In the case of an ambiguity in the application of any of the
provisions of this Section 4.3(H), the Board of the Corporation shall have the power to
determine the application of the provisions of this Section 4.3(H) with respect to any
situation based on the facts known to it. In the event Section 4.3(H)(6) or (7) requires or
permits an action or determination by the Board and this Amended and Restated
Certificate of Incorporation fails to provide specific guidance with respect to such action or
determination, the Board shall have the power to determine the action to be taken or
determination to be made in its sole and absolute discretion so long as such action or
determination is not contrary to the provisions of Section 4.3(H). Absent a decision to the
contrary by the Board (which the Board may make in its sole and absolute discretion), if a
Person would have (but for the remedies set forth in Section 4.3(H)(6)) acquired Beneficial
Ownership of Class A Common Stock and/or Other Voting Stock in violation of Section
4.3(H)(1) or (2), such remedies (as applicable) shall apply first, to the shares of Class A
Common Stock and/or Other Voting Stock which, but for such remedies, would have been
owned directly by such Person, second, to the shares which, but for such remedies, would
have been wholly Beneficially Owned (but not owned directly) by such Person, and
thereafter, to the shares which, but for such remedies, would have been Beneficially Owned
by such Person, pro rata among the Persons who directly own such shares of Class A
Common Stock and/or Other Voting Stock based upon the relative number of the shares of
Class A Common Stock and/or Other Voting Stock held by each such Person.

(11) Enforcement. The Corporation is authorized specifically to seek equitable
relief, including injunctive relief, to enforce the provisions of this Section 4.3(H).

(12)  Non-Waiver. No delay or failure on the part of the Corporation or the Board
in exercising any right hereunder shall operate as a waiver of any right of the Corporation or
the Board, as the case may be, except to the extent specifically waived in writing.

0] Legend. Any certificate for shares of Common Stock shall bear a legend that

the shares represented by such certificates are subject to the restrictions on transferability set
forth herein.

ARTICLE V

Section 5.1. By-Laws. In furtherance and not in limitation of the powers conferred

by the DGCL, the Board is expressly authorized to make, amend, alter, change, add to or repeal the
by-laws of the Corporation without the assent or vote of the stockholders in any manner not
inconsistent with the laws of the State of Delaware or this Amended and Restated Certificate of
Incorporation. Notwithstanding anything to the contrary contained in this Amended and Restated
Certificate of Incorporation, the affirmative vote of the holders of at least 86%a majority of the
voting power of all the then outstanding shares of stock of the Corporation entitled to vote
generally in the election of directors, voting together as a single class, shall be required for the
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stockholders to alter, amend or repeal any provision of the by-laws of the Corporation or to adopt
any provision inconsistent therewith.

ARTICLE VI

Section 6.1. Board of Directors: Composition.

(A) The business and affairs of the Corporation shall be managed by or under
the direction of a Board consisting of not less than three directors or more than fifteen directors,
the exact number of directors to be determined from time to time by resolution adopted by
affirmative vote of a majority of the Board. Any directors that may be elected by the holders of any
series of Preferred Stock shall be included within the number of directors fixed by or pursuant to
this Section 6.1(A).

(B) Subject to the succeeding provisions of this Section 6.1(B), the directors shall
be divided into three classes designated Class |, Class Il and Class lll. Each class shall consist, as
nearly as possible, of one-third of the total number of directors constituting the entire Board and at
each annual meeting of stockholders prior to the 2011 annual meeting of stockholders successors
to the class of directors whose term expires at that annual meeting shall be elected for a term
expiring at the third succeeding annual meeting of stockholders. At each annual meeting of
stockholders commencing with the 2011 annual meeting of stockholders, directors elected to
succeed those directors whose terms then expire shall be elected for a term expiring at the next
annual meeting of stockholders. Commencing with the 2013 annual meeting of stockholders, the
foregoing classification of the Board of Directors shall cease. If the number of directors is changed
prior to the 2013 annual meeting of stockholders, any increase or decrease shall be apportioned
among the classes so as to maintain the number of directors in each class as nearly equal as
possible, and any additional director of any class elected to fill a newly created directorship resulting
from anincrease in such class shall hold office for a term that shall coincide with the remaining
term of that class. If the number of directors is increased at or following the 2013 annual meeting
of stockholders, any additional director elected to fill a newly created directorship resulting from
such increase shall hold office for a term expiring at the next annual meeting of stockholders. In no
case shall a decrease in the number of directors remove or shorten the term of any incumbent
director.

© A majority of the total number of directors then in office (but not less than
one-third of the number of directors constituting the entire Board) shall constitute a quorum for
the transaction of business; provided, that a quorum shall not be constituted unless directors who
are neither Industry Directors nor officers or employees of the Corporation or any of its subsidiaries
represent a majority of the directors present. Except as otherwise provided by law, this Amended
and Restated Certificate of Incorporation or the by-laws of the Corporation, the act of a majority
of the directors present at any meeting at which there is a quorum shall be the act of the Board.
“Industry Director” means any director, other than a director who is an officer or employee of the
Corporation or any of its subsidiaries, who is presently, or who has been, within the prior eighteen
months, previously affiliated with a Member or Similar Person.
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(D) A director shall hold office until the annual meeting for the year in which his
or her term expires and until his or her successor shall be elected and shall qualify, subject, however,
to prior death, resignation, retirement, disqualification or removal from office.

(B) Directors need not be elected by written ballot unless the by-laws shall so
provide.

Section 6.2. Board of Directors: Vacancies. Any newly created directorship on the
Board that results from an increase in the number of directors and any vacancy occurring in the
Board shall be filled only by a majority of the directors then in office who are not Industry Directors,
although less than a quorum, or by a sole remaining director who is not an Industry Director.
Notwithstanding the immediately preceding sentence, if the Board shall be comprised only of
Industry Directors, any newly created directorship on the Board that results from an increase in the
number of directors and any vacancy occurring in the Board shall be filled only by a majority of the
directors then in office, although less than a quorum, or by a sole remaining director. Prior to the
2013 annual meeting of stockholders, if any applicable provision of the DGCL expressly confers
power on stockholders to fill such a directorship at a special meeting of stockholders, such a
directorship may be filled at such meeting only by the affirmative vote of at least 80% of the votes
cast thereon by the outstanding shares of the Corporation then entitled to vote at an election of
directors, voting together as a single class. Any director elected to fill a vacancy not resulting from
an increase in the number of directors shall have the same remaining term as that of his or her
predecessor.

Section 6.3. Removal of Directors. Prior to the 2013 annual meeting of
stockholders, directors may be removed with or without cause, but only by the affirmative vote of
at least 80% in voting power of all the then outstanding shares of stock of the Corporation entitled
to vote at an election of directors, voting as a single class. Commencing with the 2013 annual
meeting of stockholders, directors may be removed with or without cause, by the holders of a
majority of shares then entitled to vote at an election of directors.

Section 6.4. Election of Directors by Preferred Stock Holders. Notwithstanding the
foregoing, whenever the holders of any one or more series of Preferred Stock issued by the
Corporation shall have the right, voting separately as a series or separately as a class with one or
more such other series, to elect directors at an annual or special meeting of stockholders, the
election, term of office, removal, filling of vacancies and other features of such directorships shall
be governed by the terms of this Amended and Restated Certificate of Incorporation (including any
certificate of designations relating to any series of Preferred Stock) applicable thereto, and such
directors so elected shall not be divided into classes pursuant to this Article VI unless expressly
provided by such terms.

ARTICLE VII

Section 7.1. Meetings of Stockholders. Any action required or permitted to be
taken by the holders of the Common Stock of the Corporation must be effected at a duly called
annual or special meeting of such holders and may not be effected by any consent in writing by such
holders; provided, however, that any action required or permitted to be taken by the holders of Class
B Common Stock, voting separately as a class, or, to the extent expressly permitted by the
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certificate of designation relating to one or more series of Preferred Stock, by the holders of such
series of Preferred Stock, voting separately as a series or separately as a class with one or more
other such series, may be taken without a meeting, without prior notice and without a vote, if a
consent or consents in writing, setting forth the action so taken, shall be signed by the holders of
outstanding shares of the relevant class or series having not less than the minimum number of
votes that would be necessary to authorize or take such action at a meeting at which all shares
entitled to vote thereon were present and voted and shall be delivered to the Corporation by
delivery to its registered office in Delaware, its principal place of business, or to an officer or agent
of the Corporation having custody of the book in which proceedings of meetings of stockholders are
recorded. Except as otherwise required by law and subject to the rights of the holders of any series
of Preferred Stock, special meetings of the stockholders of the Corporation may be called only by or
at the direction of the Board, the Chairman of the Board or the Chief Executive Officer of the
Corporation.

ARTICLE VIII

Section 8.1. Limited Liability of Directors. No director of the Corporation will have
any personal liability to the Corporation or its stockholders for monetary damages for any breach of
fiduciary duty as a director, except to the extent such exemption from liability or limitation thereof
is not permitted under the DGCL as the same exists or hereafter may be amended. Neither the
amendment nor the repeal of this Article VIl shall eliminate or reduce the effect thereof in respect
of any matter occurring, or any cause of action, suit or claim that, but for this Article VIl would
accrue or arise, prior to such amendment or repeal.

ARTICLE IX

Section 9.1. Indemnification. To the fullest extent permitted by the law of the
State of Delaware as it presently exists or may hereafter be amended, the Corporation shall
indemnify any person (and such person's heirs, executors or administrators) who was or is made or
is threatened to be made a party to or is otherwise involved in any threatened, pending or
completed action, suit or proceeding (brought in the right of the Corporation or otherwise), whether
civil, criminal, administrative or investigative, and whether formal or informal, including appeals, by
reason of the fact that such person, or a person for whom such person was the legal representative,
is or was a director or officer of the Corporation, or, while a director or officer of the Corporation, is
or was serving at the request of the Corporation as a director, officer, partner, trustee, employee or
agent of another corporation, partnership, joint venture, trust, limited liability company, nonprofit
entity or other enterprise, for and against all loss and liability suffered and expenses (including
attorneys' fees), judgments, fines and amounts paid in settlement reasonably incurred by such
person or such heirs, executors or administrators in connection with such action, suit or proceeding,
including appeals. Notwithstanding the preceding sentence, except as otherwise provided in
Section 9.3, the Corporation shall be required to indemnify a person described in such sentence in
connection with any action, suit or proceeding (or part thereof) commenced by such person only if
the commencement of such action, suit or proceeding (or part thereof) by such person was
authorized by the Board.

Section 9.2. Advance of Expenses. To the fullest extent permitted by the laws of
the State of Delaware, the Corporation shall promptly pay expenses (including attorneys' fees)
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incurred by any person described in Section 9.1 in appearing at, participating in or defending any
action, suit or proceeding in advance of the final disposition of such action, suit or proceeding,
including appeals, upon presentation of an undertaking on behalf of such person to repay such
amount if it shall ultimately be determined that such person is not entitled to be indemnified under
this Article IX or otherwise. Notwithstanding the preceding sentence, except as otherwise provided
in Section 9.3, the Corporation shall be required to pay expenses of a person described in such
sentence in connection with any action, suit or proceeding (or part thereof) commenced by such
person only if the commencement of such action, suit or proceeding (or part thereof) by such person
was authorized by the Board.

Section 9.3. Unpaid Claims. If a claim for indemnification (following the final
disposition of such action, suit or proceeding) or advancement of expenses under this Article IX is
not paid in full within thirty days after a written claim therefor by any person described in Section
9.1 has been received by the Corporation, such person may file suit to recover the unpaid amount of
such claim and, if successful in whole or in part, shall be entitled to be paid the expense of
prosecuting such claim. In any such action the Corporation shall have the burden of proving that
such person is not entitled to the requested indemnification or advancement of expenses under
applicable law.

Section 9.4. Insurance. To the fullest extent permitted by the laws of the State of
Delaware, the Corporation may purchase and maintain insurance on behalf of any person described
in Section 9.1 against any liability asserted against such person, whether or not the Corporation
would have the power to indemnify such person against such liability under the provisions of this
Article IX or otherwise.

Section 9.5. Non-Exclusivity of Rights. The provisions of this Article IX shall be
applicable to all actions, claims, suits or proceedings made or commenced after the adoption
hereof, whether arising from acts or omissions to act occurring before or after its adoption. The
provisions of this Article IX shall be deemed to be a contract between the Corporation and each
director or officer (or legal representative thereof) who serves in such capacity at any time while
this Article IX and the relevant provisions of the laws of the State of Delaware and other applicable
law, if any, are in effect, and any alteration, amendment, or repeal hereof shall not affect any rights
or obligations then existing with respect to any state of facts or any action, suit or proceeding then
or theretofore existing, or any action, suit or proceeding thereafter brought or threatened based in
whole or in part on any such state of facts. If any provision of this Article IX shall be found to be
invalid or limited in application by reason of any law or regulation, it shall not affect the validity of
the remaining provisions hereof. The rights of indemnification provided in this Article IX shall neither
be exclusive of, nor be deemed in limitation of, any rights to which any person may otherwise be or
become entitled or permitted by contract, this Amended and Restated Certificate of Incorporation,
the by-laws of the Corporation, vote of stockholders or directors or otherwise, or as a matter of
law, both as to actions in such person's official capacity and actions in any other capacity, it being
the policy of the Corporation that indemnification of any person whom the Corporation is obligated
to indemnify pursuant to Section 9.1 shall be made to the fullest extent permitted by law.

Section 9.6. For purposes of this Article IX, references to "other enterprises” shall
include employee benefit plans; references to "fines" shall include any excise taxes assessed on a
person with respect to an employee benefit plan; and references to “serving at the request of the
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Corporation” shall include any service as a director, officer, employee or agent of the Corporation
which imposes duties on, or involves services by, such director, officer, employee, or agent with
respect to an employee benefit plan, its participants, or beneficiaries.

Section 9.7. This Article IX shall not limit the right of the Corporation, to the extent
and in the manner permitted by law, to indemnify and to advance expenses to, and purchase and
maintain insurance on behalf of, persons other than persons described in Section 9.1.

ARTICLE X

Section 10.1. Severability. If any provision or provisions of this Amended and
Restated Certificate of Incorporation shall be held to be invalid, illegal or unenforceable as applied
to any circumstance for any reason whatsoever: (i) the validity, legality and enforceability of such
provisions in any other circumstance and of the remaining provisions of this Amended and Restated
Certificate of Incorporation (including, without limitation, each portion of any paragraph of this
Amended and Restated Certificate of Incorporation containing any such provision held to be invalid,
illegal or unenforceable that is not itself held to be invalid, illegal or unenforceable) shall not in any
way be affected or impaired thereby and (ii) to the fullest extent possible, the provisions of this
Amended and Restated Certificate of Incorporation (including, without limitation, each such portion
of any paragraph of this Amended and Restated Certificate of Incorporation containing any such
provision held to be invalid, illegal or unenforceable) shall be construed so as to permit the
Corporation to protect its directors, officers, employees and agents from personal liability in
respect of their good faith service to or for the benefit of the Corporation to the fullest extent
permitted by law.

ARTICLE XI

Section 11.1. Section 203 of the DGCL. The Corporation hereby expressly elects not to be
subject to the provisions of Section 203 of the DGCL.

Section 11.2. Business Combinations with Interested Stockholders. Notwithstanding the
foregoing, the Corporation shall not engage in any business combination (as defined below), with
any interested stockholder (as defined below) for a period of three (3) years following the time that
such stockholder became an interested stockholder, unless:

(a) prior to such time, the Board approved either the business combination or the transaction which
resulted in the stockholder becoming an interested stockholder, or

(b) upon consummation of the transaction which resulted in the stockholder becoming an
interested stockholder, the interested stockholder owned at least eighty-five percent (85%) of the
voting stock (as defined below) of the Corporation outstanding at the time the transaction
commenced, excluding for purposes of determining the voting stock outstanding (but not the
outstanding voting stock owned by the interested stockholder) those shares owned by (i) persons
who are directors and also officers of the Corporation and (ii) employee stock plans in which
employee participants do not have the right to determine confidentially whether shares held subject
to the plan will be tendered in a tender or exchange offer, or
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(c) at or subsequent to such time, the business combination is approved by the Board and
authorized at an annual or special meeting of stockholders, and not by written consent, by the
affirmative vote of at least a majority of the outstanding voting stock of the Corporation which is
not owned by the interested stockholder.

Section 11.3. Exceptions to Prohibition. The restrictions contained in this ARTICLE Xl shall
not apply if:

(a) a stockholder becomes an interested stockholder inadvertently and (i) as soon as practicable
divests itself of ownership of sufficient shares so that the stockholder ceases to be an interested
stockholder; and (ii) would not, at any time within the three-year period immediately prior to a
business combination between the Corporation and such stockholder, have been an interested
stockholder but for the inadvertent acquisition of ownership; or

(b) the business combination is proposed prior to the consummation or abandonment of and
subsequent to the earlier of the public announcement or the notice required hereunder of a
proposed transaction which (i) constitutes one of the transactions described in the second sentence
of this Section 11.3(b) of ARTICLE XI; (ii) is with or by a person who either was not an interested
stockholder during the previous three years or who became an interested stockholder with the
approval of the Board; and (jii) is approved or not opposed by a majority of the directors then in
office (but not less than one) who were directors prior to any person becoming an interested
stockholder during the previous three (3) years or were recommended for election or elected to
succeed such directors by a majority of such directors. The proposed transactions referred to in the
preceding sentence are limited to (x) a merger or consolidation of the Corporation (except for a
merger in respect of which, pursuant to Section 251(f) of the DGCL, no vote of the stockholders of
the Corporation is required); (y) a sale, lease, exchange, mortgage, pledge, transfer or other
disposition (in one transaction or a series of transactions), whether as part of a dissolution or
otherwise, of assets of the Corporation or of any direct or indirect majority-owned subsidiary of the
Corporation (other than to any direct or indirect wholly-owned subsidiary or to the Corporation)
having an aggregate market value equal to fifty percent (50%) or more of either that aggregate
market value of all of the assets of the Corporation determined on a consolidated basis or the
aggregate market value of all the outstanding stock of the Corporation; or (z) a proposed tender or
exchange offer for fifty percent (50%) or more of the outstanding voting stock of the Corporation.
The Corporation shall give not less than twenty (20) days' notice to all interested stockholders prior
to the consummation of any of the transactions described in clause (x) or (y) of the second
sentence of this Section 11.3(b) of ARTICLE XI.

Section 11.4. Certain Definitions. Solely for purposes of this ARTICLE Xl, references to:

(a) "affiliate” means a person that directly, or indirectly through one or more intermediaries,
controls, or is controlled by, or is under common control with, another person.

(b) "associate,” when used to indicate a relationship with any person, means: (i) any corporation,
partnership, unincorporated association or other entity of which such person is a director, officer or
partner or is, directly or indirectly, the owner of twenty percent (20%) or more of any class of voting
stock; (ii) any trust or other estate in which such person has at least a twenty percent (20%)
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beneficial interest or as to which such person serves as trustee or in a similar fiduciary capacity; and
(iii) any relative or spouse of such person, or any relative of such spouse, who has the same
residence as such person.

(c) "business combination,” when used in reference to the Corporation and any interested
stockholder of the Corporation, means:

(i) any merger or consolidation of the Corporation or any direct or indirect majority-owned
subsidiary of the Corporation (a) with the interested stockholder, or (b) with any other corporation,
partnership, unincorporated association or other entity if the merger or consolidation is caused by
the interested stockholder and as a result of such merger or consolidation Section 11.2 is not
applicable to the surviving entity;

(ii) any sale, lease, exchange, mortgage, pledge, transfer or other disposition (in one transaction or a
series of transactions), except proportionately as a stockholder of the Corporation, to or with the
interested stockholder, whether as part of a dissolution or otherwise, of assets of the Corporation
or of any direct or indirect majority-owned subsidiary of the Corporation which assets have an
aggregate market value equal to ten percent (10%) or more of either the aggregate market value
of all the assets of the Corporation determined on a consolidated basis or the aggregate market
value of all the outstanding stock of the Corporation;

(iii) any transaction which results in the issuance or transfer by the Corporation or by any direct or
indirect majority-owned subsidiary of the Corporation of any stock of the Corporation or of such
subsidiary to the interested stockholder, except: (a) pursuant to the exercise, exchange or
conversion of securities exercisable for, exchangeable for or convertible into stock of the
Corporation or any such subsidiary which securities were outstanding prior to the time that the
interested stockholder became such; (b) pursuant to a merger under Section 251(q) of the DGCL;
(c) pursuant to a dividend or distribution paid or made, or the exercise, exchange or conversion of
securities exercisable for, exchangeable for or convertible into stock of the Corporation or any such
subsidiary which security is distributed, pro rata to all holders of a class or series of stock of the
Corporation subsequent to the time the interested stockholder became such; (d) pursuant to an
exchange offer by the Corporation to purchase stock made on the same terms to all holders of said
stock; or (e) any issuance or transfer of stock by the Corporation; provided, however, that in no case
under items (c)-(e) of this subsection (iii) shall there be an increase in the interested stockholder's
proportionate share of the stock of any class or series of the Corporation or of the voting stock of
the Corporation (except as a result of immaterial changes due to fractional share adjustments);

(iv) any transaction involving the Corporation or any direct or indirect majority-owned subsidiary of
the Corporation which has the effect, directly or indirectly, of increasing the proportionate share of
the stock of any class or series, or securities convertible into the stock of any class or series, of the
Corporation or of any such subsidiary which is owned by the interested stockholder, except as a
result of immaterial changes due to fractional share adjustments or as a result of any purchase or
redemption of any shares of stock not caused, directly or indirectly, by the interested stockholder; or

(v) Any receipt by the interested stockholder of the benefit, directly or indirectly (except
proportionately as a stockholder of the Corporation), of any loans, advances, guarantees, pledges
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or other financial benefits (other than those expressly permitted in subsections (c)(1)-(iv) of this
Section 11.4) provided by or through the Corporation or any direct or indirect majority-owned

subsidiary.

nmu

(d) "control," including the terms "controlling,” "controlled by" and "under common control with,"
means the possession, directly or indirectly, of the power to direct or cause the direction of the
management and policies of a person, whether through the ownership of voting stock, by contract,
or otherwise. A person who is the owner of twenty percent (20%) or more of the outstanding voting
stock of any corporation, partnership, unincorporated association or other entity shall be presumed
to have control of such entity, in the absence of proof by a preponderance of the evidence to the
contrary. Notwithstanding the foregoing, a presumption of control shall not apply where such
person holds voting stock, in good faith and not for the purpose of circumventing this ARTICLE XI,
as an agent, bank, broker, nominee, custodian or trustee for one or more owners who do not
individually or as a group have control of such entity.

(e) "interested stockholder” means any person (other than the Corporation or any direct or indirect
majority-owned subsidiary of the Corporation) that (i) is the owner of fifteen percent (15%) or
more of the outstanding voting stock of the Corporation, or (ii) is an affiliate or associate of the
Corporation and was the owner of fifteen percent (15%) or more of the outstanding voting stock of
the Corporation at any time within the three (3) year period immediately prior to the date on which
it is sought to be determined whether such person is an interested stockholder; and the affiliates
and associates of such person; but “interested stockholder” shall not include any person whose
ownership of shares in excess of the fifteen percent (15%) limitation set forth herein is the result of
action taken solely by the Corporation; provided that such person shall be an interested stockholder
if thereafter such person acquires additional shares of voting stock of the Corporation, except as a
result of further corporate action not caused, directly or indirectly, by such person. For the purpose
of determining whether a person is an interested stockholder, the voting stock of the Corporation
deemed to be outstanding shall include stock deemed to be owned by the person through
application of the definition of "owner” below but shall not include any other unissued stock of the
Corporation which may be issuable pursuant to any agreement, arrangement or understanding, or
upon exercise of conversion rights, warrants or options, or otherwise.

(f) "owner," including the terms "own" and "owned," when used with respect to any stock, means a
person that individually or with or through any of its affiliates or associates:

1. beneficially owns such stock, directly or indirectly;

2. has (A) the right to acquire such stock (whether such right is exercisable immediately or
only after the passage of time) pursuant to any agreement, arrangement or
understanding, or upon the exercise of conversion rights, exchange rights, warrants or
options, or otherwise; provided, however, that a person shall not be deemed the owner
of stock tendered pursuant to a tender or exchange offer made by such person or any of
such person's affiliates or associates until such tendered stock is accepted for purchase
or exchange; or (B) the right to vote such stock pursuant to any agreement,
arrangement or understanding; provided, however, that a person shall not be deemed
the owner of any stock because of such person's right to vote such stock if the
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agreement, arrangement or understanding to vote such stock arises solely from a
revocable proxy or consent given in response to a proxy or consent solicitation made to
ten (10) or more persons; or

3. has any agreement, arrangement or understanding for the purpose of acquiring,
holding, voting (except voting pursuant to a revocable proxy or consent as described in
item (B) of subsection (2) above), or disposing of such stock with any other person that
beneficially owns, or whose affiliates or associates beneficially own, directly or indirectly,
such stock.

(9) "person” means any individual, corporation, partnership, unincorporated association or other
entity.

(h) "stock” means, with respect to any corporation, capital stock and, with respect to any other
entity, any equity interest.

(i) "voting stock” means, with respect to any corporation, stock of any class or series entitled to
vote generally in the election of directors and, with respect to any entity that is not a corporation,
any equity interest entitled to vote generally in the election of the governing body of such entity.
Every reference to a percentage of voting stock shall refer to such percentage of the votes of such

voting stock.

* *x %
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IN WITNESS WHEREOF, the undersigned has caused this Amended and Restated
Certificate of Incorporation to be signed by Janet McGinness, Corporate Secretary of the
Corporation, on 2021.

Mastercard Incorporated

/s/ Janet McGinness
Name: Janet McGinness
Title: Corporate Secretary
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Exhibit C

Amended and Restated By-laws



AMENDED AND RESTATED BY-LAWS
OF
MASTERCARD INCORPORATED

ARTICLE |
STOCKHOLDERS

Section 1. The annual meeting of the stockholders of Mastercard Incorporated (the
“Corporation”) for the purpose of electing directors and for the transaction of such other business
as may properly be brought before the meeting shall be held on such date, and at such time and
place, if any, within or without the State of Delaware as may be designated from time to time by
the Board of Directors of the Corporation (the “Board™).

Section 2. Special meetings of the stockholders of the Corporation may be called
only by or at the direction of the Board, the Chairman of the Board or the Chief Executive Officer of
the Corporation.

Section 3. Except as otherwise provided by law, the certificate of incorporation of
the Corporation or these By-Laws, notice of the time, place (if any), the means of remote
communications, if any, by which stockholders and proxy holders may be deemed to be present in
person and vote at such meeting, the record date for determining the stockholders entitled to vote
at the meeting (if such date is different from the record date for stockholders entitled to notice of
the meeting) and, in the case of a special meeting, the purpose or purposes of the meeting of
stockholders shall be given not more than sixty, nor less than ten, days previous thereto, to each
stockholder entitled to vote at the meeting as of the record date for determining stockholders
entitled to notice of the meeting at such address as appears on the records of the Corporation.

Section 4. The holders of a majority in voting power of the stock issued and
outstanding and entitled to vote thereat, present in person or represented by proxy, shall constitute
a quorum at all meetings of the stockholders for the transaction of business, except as otherwise
provided by statute or by the certificate of incorporation of the Corporation; but if at any meeting
of stockholders there shall be less than a quorum present, the chairman of the meeting or the
stockholders present may, to the extent permitted by law, adjourn the meeting from time to time
without further notice other than announcement at the meeting of the date, time and place, if any,
of the adjourned meeting, until a quorum shall be present or represented. At such adjourned
meeting at which a quorum shall be present or represented any business may be transacted which
might have been transacted at the original meeting. If the adjournment is for more than 30 days, a
notice of the adjourned meeting shall be given to each stockholder of record entitled to vote at the
meeting. If after the adjournment a new record date for stockholders entitled to vote is fixed for
the adjourned meeting, the Board shall fix a new record date for notice of such adjourned meeting,
and shall give notice of the adjourned meeting to each stockholder of record entitled to vote at such
adjourned meeting as of the record date for notice of such adjourned meeting. Notwithstanding the
foregoing, where a separate vote by a class or series or classes or series is required, a majority of
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the outstanding shares of such class or series or classes or series, present in person or represented
by proxy, shall constitute a quorum entitled to take action with respect to that vote on that matter.

Section 5. The Chairman of the Board, or in the Chairman’s absence or at the
Chairman's direction, the Chief Executive Officer, or in the Chief Executive Officer's absence or at
the Chief Executive Officer's direction, any officer of the Corporation shall call all meetings of the
stockholders to order and shall act as chairman of any such meetings. The Secretary of the
Corporation or, in such officer's absence, an Assistant Secretary shall act as secretary of the
meeting. If neither the Secretary nor an Assistant Secretary is present, the chairman of the meeting
shall appoint a secretary of the meeting. Unless otherwise determined by the Board prior to the
meeting, the chairman of the meeting shall determine the order of business and shall have the
authority in his or her discretion to regulate the conduct of any such meeting, including, without
limitation, convening the meeting and adjourning the meeting (whether or not a quorum is present),
imposing restrictions on the persons (other than stockholders of record of the Corporation or their
duly appointed proxies) who may attend any such meeting, whether any stockholder or
stockholder’s proxy may be excluded from any meeting of stockholders based upon any
determination by the chairman of the meeting, in his or her sole discretion, that any such person has
unduly disrupted or is likely to disrupt the proceedings thereat, and the circumstances in which any
person may make a statement or ask questions at any meeting of stockholders.

Section 6. At all meetings of stockholders, any stockholder entitled to vote thereat
shall be entitled to vote in person or by proxy, but no proxy shall be voted after three years from its
date, unless such proxy provides for a longer period. Without limiting the manner in which a
stockholder may authorize another person or persons to act for the stockholder as proxy pursuant
to the General Corporation Law of the State of Delaware (the "DGCL"), the following shall
constitute a valid means by which a stockholder may grant such authority: (1) a stockholder may
execute a writing authorizing another person or persons to act for the stockholder as proxy, and
execution of the writing may be accomplished by the stockholder or the stockholder's authorized
officer, director, employee or agent signing such writing or causing his or her signature to be affixed
to such writing by any reasonable means including, but not limited to, by facsimile signature; or (2)
a stockholder may authorize another person or persons to act for the stockholder as proxy by
transmitting or authorizing the transmission of a telegram, cablegram, or other means of electronic
transmission to the person who will be the holder of the proxy or to a proxy solicitation firm, proxy
support service organization or like agent duly authorized by the person who will be the holder of
the proxy to receive such transmission, provided that any such telegram, cablegram or other means
of electronic transmission must either set forth or be submitted with information from which it can
be determined that the telegram, cablegram or other electronic transmission was authorized by the
stockholder. If it is determined that such telegrams, cablegrams or other electronic transmissions
are valid, the inspector or inspectors of stockholder votes or, if there are no such inspectors, such
other persons making that determination shall specify the information upon which they relied.

Any copy, facsimile telecommunication or other reliable reproduction of the writing
or transmission created pursuant to the preceding paragraph of this Section 6 may be substituted
or used in lieu of the original writing or transmission for any and all purposes for which the original
writing or transmission could be used, provided that such copy, facsimile telecommunication or
other reproduction shall be a complete reproduction of the entire original writing or transmission.
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Proxies shall be filed with the secretary of the meeting prior to or at the
commencement of the meeting to which they relate.

Section 7. When a quorum is present at any meeting, the vote of the holders of a
majority of the votes cast shall decide any question brought before such meeting, unless the
guestion is one upon which by express provision of the certificate of incorporation of the
Corporation, these By-Laws, the rules or regulations of any stock exchange applicable to the
Corporation or applicable law or regulation, a different vote is required, in which case such express
provision shall govern and control the decision of such question. Notwithstanding the foregoing,
where a separate vote by a class or series or classes or series is required and a quorum is present,
the affirmative vote of a majority of the votes cast by shares of such class or series or classes or
series shall be the act of such class or series or classes or series, unless the question is one upon
which by express provision of the certificate of incorporation of the Corporation, these By-Laws, the
rules or regulations of any stock exchange applicable to the Corporation or applicable law or
regulation, a different vote is required, in which case such express provision shall govern and control
the decision of such question.

Section 8. (A) In order that the Corporation may determine the
stockholders entitled to notice of any meeting of stockholders or any adjournment thereof, the
Board may fix a record date, which record date shall not precede the date upon which the resolution
fixing the record date is adopted by the Board, and which record date shall, unless otherwise
required by law, not be more than sixty nor less than ten days before the date of such meeting. If
the Board so fixes a date, such date shall also be the record date for determining the stockholders
entitled to vote at such meeting unless the Board determines, at the time it fixes such record date,
that a later date on or before the date of the meeting shall be the date for making such
determination. If no record date is fixed by the Board, the record date for determining stockholders
entitled to notice of or to vote at a meeting of stockholders shall be at the close of business on the
day next preceding the day on which notice is given, or, if notice is waived, at the close of business
on the day next preceding the day on which the meeting is held. A determination of stockholders of
record entitled to notice of or to vote at a meeting of stockholders shall apply to any adjournment
of the meeting; provided, however, that the Board may fix a new record date for determination of
stockholders entitled to vote at the adjourned meeting, and in such case shall also fix as the record
date for stockholders entitled to notice of such adjourned meeting the same or an earlier date as
that fixed for determination of stockholders entitled to vote in accordance herewith at the
adjourned meeting.

(B) In order that the Corporation may determine the stockholders entitled to receive
payment of any dividend or other distribution or allotment of any rights, or entitled to exercise any
rights in respect of any change, conversion or exchange of stock or for the purpose of any other
lawful action, the Board may fix a record date, which shall not be more than sixty days prior to such
other action. If no such record date is fixed, the record date for determining stockholders for any
such purpose shall be at the close of business on the day on which the Board adopts the resolution
relating thereto.
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Section 9. At any time when the certificate of incorporation of the Corporation
permits action by one or more classes of stockholders of the Corporation to be taken by written
consent, the provisions of this section shall apply. All consents properly delivered in accordance with
the certificate of incorporation of the Corporation, this section and the DGCL shall be deemed to be
recorded when so delivered. No written consent shall be effective to take the corporate action
referred to therein unless, within sixty days of the earliest dated consent delivered to the
Corporation as required by this section, written consents signed by the holders of a sufficient
number of shares to take such corporate action are so recorded. Prompt notice of the taking of the
corporate action without a meeting by less than unanimous written consent shall be given to those
stockholders who have not consented in writing and who, if the action had been taken at a meeting,
would have been entitled to notice of the meeting if the record date for notice of such meeting had
been the date that written consents signed by a sufficient number of holders to take the action
were delivered to the Corporation. Any action taken pursuant to such written consent or consents
of the stockholders shall have the same force and effect as if taken by the stockholders at a
meeting thereof. In order that the Corporation may determine the stockholders entitled to consent
to corporate action in writing without a meeting, the Board may fix a record date, which record
date shall not precede the date upon which the resolution fixing the record date is adopted by the
Board, and which date shall not be more than ten days after the date upon which the resolution
fixing the record date is adopted by the Board. If no record date has been fixed by the Board, the
record date for determining stockholders entitled to consent to corporate action in writing without
a meeting, when no prior action by the Board is required by statute, shall be the first date on which
a signed written consent setting forth the action taken or proposed to be taken is delivered to the
Corporation by delivery to its registered office in the State of Delaware, its principal place of
business, or an officer or agent of the Corporation having custody of the book in which proceedings
of meetings of stockholders are recorded. If no record date has been fixed by the Board and prior
action by the Board is required by statute, the record date for determining stockholders entitled to
consent to corporate action in writing without a meeting shall be at the close of business on the day
on which the Board adopts the resolution taking such prior action.

Section 10. The officer who has charge of the stock ledger of the Corporation shall
prepare and make at least ten days before every meeting of stockholders, a complete list of the
stockholders entitled to vote at the meeting (provided, however, if the record date for determining
the stockholders entitled to vote is less than ten days before the date of the meeting, the list shall
reflect the stockholders entitled to vote as of the tenth day before the meeting date) showing the
address of each stockholder and the number of shares registered in the name of each stockholder.
Such list shall be open to the examination of any stockholder for any purpose germane to the
meeting for a period of at least ten days prior to the meeting: (i) on a reasonably accessible
electronic network, provided that the information required to gain access to such list is provided
with the notice of the meeting, or (ii) during ordinary business hours, at the principal place of
business of the Corporation. In the event that the Corporation determines to make the list available
on an electronic network, the Corporation may take reasonable steps to ensure that such
information is available only to stockholders of the Corporation. If the meeting is to be held at a
place, then a list of stockholders entitled to vote at the meeting shall be produced and kept at the
time and place of the meeting during the whole time thereof, and may be inspected by any
stockholder who is present. If the meeting is to be held solely by means of remote communication,
then the list shall also be open to the examination of any stockholder during the whole time of the
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meeting on a reasonably accessible electronic network, and the information required to access such
list shall be provided with the notice of the meeting.

Section 11. The Board, in advance of all meetings of the stockholders, shall appoint
one or more inspectors of stockholder votes, who may be employees or agents of the Corporation or
stockholders or their proxies, but not directors of the Corporation or candidates for office. In the
event that the Board fails to so appoint one or more inspectors of stockholder votes or, in the event
that one or more inspectors of stockholder votes previously designated by the Board fails to appear
or act at the meeting of stockholders, the chairman of the meeting may appoint one or more
inspectors of stockholder votes to fill such vacancy or vacancies. Inspectors of stockholder votes
appointed to act at any meeting of the stockholders, before entering upon the discharge of their
duties, shall take and sign an oath to faithfully execute the duties of inspector of stockholder votes
with strict impartiality and according to the best of their ability and the oath so taken shall be
subscribed by them. Inspectors of stockholder votes shall, subject to the power of the chairman of
the meeting to open and close the polls, take charge of the polls, and, after the voting, shall make a
certificate of the result of the vote taken.

Section 12.
(A) Annual Meetings of Stockholders.

0 Nominations of persons for election to the Board and the proposal of other
business to be considered by the stockholders may be made at an annual meeting of stockholders
only (a) pursuant to the Corporation’s notice of meeting (or any supplement thereto) delivered
pursuant to Article |, Section 3 of these By-Laws, (b) by or at the direction of the Board or any
committee thereof, (c) by any stockholder of the Corporation who is entitled to vote on such
election or such business at the meeting, who complied with the notice procedures set forth in
subparagraphs (ii) and (iii) of this paragraph (A) of this By-Law and who was a stockholder of
record at the time such notice is delivered to the Secretary of the Corporation or (d) in the case of
stockholder nominations to be included in the Corporation’s proxy statement for an annual meeting,
by a Nominator or Nominator Group (each as defined below) who satisfies the notice, ownership
and other requirements of paragraph (C) of this By-Law.

@i For nominations or other business to be properly brought before an annual
meeting by a stockholder pursuant to Section 12(A)(i)(c), the stockholder must have given timely
notice thereof in writing to the Secretary of the Corporation, and, in the case of business other than
nominations of persons for election to the Board, such other business must be a proper matter for
stockholder action. To be timely, a stockholder's notice shall be delivered to the Secretary at the
principal executive offices of the Corporation not less than 90 days nor more than 120 days prior to
the first anniversary of the preceding year's annual meeting; provided, however, that in the event
that the date of the annual meeting is advanced by more than twenty days, or delayed by more
than seventy days, from such anniversary date, notice by the stockholder to be timely must be so
delivered not earlier than the 120th day prior to such annual meeting and not later than the close of
business on the later of the 90th day prior to such annual meeting or the tenth day following the
day on which public announcement of the date of such meeting is first made; and provided further,
that for purposes of the application of Rule 14a-4(c) of the Securities Exchange Act of 1934, as
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amended (the "Exchange Act") (or any successor provision), the date for notice specified in this
paragraph (A)(ii) shall be the earlier of the date calculated as hereinbefore provided or the date
specified in paragraph (c)(1) of Rule 14a-4.

Such stockholder’s notice shall set forth (a) as to each person whom the stockholder
proposes to nominate for election or re-election as a director all information relating to such person
that is required to be disclosed in solicitations of proxies for election of directors, or is otherwise
required, in each case pursuant to Regulation 14A under the Exchange Act, including such person's
written consent to being named in the proxy statement as a nominee and to serving as a director if
elected, and a statement affirming that such proposed nominee is qualified to serve as a director of
the Corporation under Article Il of these By-Laws; (b) as to any other business that the stockholder
proposes to bring before the meeting, a brief description of the business desired to be brought
before the meeting, the text of the proposal or business (including the text of any resolutions
proposed for consideration and, in the event that such business includes a proposal to amend these
By-Laws, the language of the proposed amendment), the reasons for conducting such business at
the meeting and any material interest in such business of such stockholder and the beneficial owner,
if any, on whose behalf the proposal is made; (c) as to the stockholder giving the notice and the
beneficial owner, if any, on whose behalf the nomination or proposal is made (i) the name and
address of such stockholder, as they appear on the Corporation’s books, and of such beneficial
owner, (ii) the class or series and number of shares of the Corporation which are owned beneficially
and of record by such stockholder and such beneficial owner, (i) a representation that the
stockholder intends to appear in person or by proxy at the meeting to propose such business or
nomination and (iv) a representation whether the stockholder or the beneficial owner, if any,
intends or is part of a group which intends (A) to deliver a proxy statement and/or form of proxy to
holders of at least the percentage of the Corporation's outstanding capital stock required to
approve or adopt the proposal or elect the nominee and/or (B) otherwise to solicit proxies from
stockholders in support of such proposal or nomination; (d) a description of any agreement,
arrangement or understanding with respect to the nomination or proposal and/or the voting of
shares of any class or series of stock of the Corporation between or among the stockholder giving
the notice, the beneficial owner, if any, on whose behalf the nomination or proposal is made, any of
their respective affiliates or associates and/or any others acting in concert with any of the
foregoing (collectively, “proponent persons"); and (e) a description of any agreement, arrangement
or understanding (including without limitation any contract to purchase or sell, acquisition or grant
of any option, right or warrant to purchase or sell, swap or other instrument) the intent or effect of
which may be (i) to transfer to or from any proponent person, in whole or in part, any of the
economic consequences of ownership of any security of the Corporation, (ii) to increase or decrease
the voting power of any proponent person with respect to shares of any class or series of stock of
the Corporation and/or (iii) to provide any proponent person, directly or indirectly, with the
opportunity to profit or share in any profit derived from, or to otherwise benefit economically from,
any increase or decrease in the value of any security of the Corporation. A stockholder providing
notice of a proposed nomination for election to the Board or other business proposed to be brought
before a meeting (whether given pursuant to this paragraph (A)(ii) or paragraph (B) of this By-
Law) shall update and supplement such notice from time to time to the extent necessary so that
the information provided or required to be provided in such notice shall be true and correct as of the
record date for the meeting and as of the date that is 15 days prior to the meeting or any
adjournment or postponement thereof; such update and supplement shall be delivered in writing to
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the Secretary at the principal executive offices of the Corporation not later than 5 days after the
record date for the meeting (in the case of any update and supplement required to be made as of
the record date), and not later than 10 days prior to the date for the meeting or any adjournment
or postponement thereof (in the case of any update and supplement required to be made as of 15
days prior to the meeting or any adjournment or postponement thereof). The Corporation may
require any proposed nominee to furnish such other information as it may reasonably require to
determine the eligibility of such proposed nominee to serve as a director of the Corporation.

(i) Notwithstanding anything in the second sentence of paragraph (A)(ii) of this
By-Law to the contrary, in the event that the number of directors to be elected to the Board of the
Corporation is increased and there is no public announcement naming all of the nominees for
director or specifying the size of the increased Board made by the Corporation at least eighty days
prior to the first anniversary of the preceding year's annual meeting, a stockholder's notice required
by this By-Law shall also be considered timely, but only with respect to nominees for any new
positions created by such increase, if it shall be delivered to the Secretary at the principal executive
offices of the Corporation not later than the close of business on the tenth day following the day on
which a public announcement of such increase is first made by the Corporation before the meeting;
provided that, if no such announcement is made at least ten days before the meeting, then no such
notice shall be required.

(B) Special Meetings of Stockholders.

Only such business shall be conducted at a special meeting of stockholders as shall
have been brought before the meeting pursuant to the Corporation's notice of meeting pursuant to
Article |, Section 3 of these By-Laws. Nominations of persons for election to the Board may be
made at a special meeting of stockholders at which directors are to be elected pursuant to the
Corporation's notice of meeting (a) by or at the direction of the Board or (b) provided that the
Board has determined that directors shall be elected at such meeting, by any stockholder of the
Corporation who is entitled to vote on such election at the meeting, who complies with the notice
procedures set forth in this By-Law and who is a stockholder of record at the time such notice is
delivered to the Secretary of the Corporation. In the event the Corporation calls a special meeting
of stockholders for the purpose of electing one or more directors to the Board, any such stockholder
entitled to vote in such election of directors may nominate a person or persons (as the case may be)
for election to such position(s) as specified in the Corporation's notice of meeting if the
stockholder’s notice as required by paragraph (A)(ii) of this By-Law shall be delivered to the
Secretary at the principal executive offices of the Corporation not earlier than the 120th day prior
to such special meeting and not later than the close of business on the later of the 90th day prior to
such special meeting or the tenth day following the day on which public announcement is first made
of the date of the special meeting and of the nominees proposed by the Board to be elected at such
meeting.

() Proxy Access for Director Nominations.

(i) Whenever the Board solicits proxies with respect to the election of directors
at an annual meeting, in addition to any persons nominated for election to the Board by or at the
direction of the Board or any committee thereof, subject to the provisions of this paragraph (C), the
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Corporation shall (a) include in its notice of meeting and proxy materials, as applicable, for any
annual meeting of stockholders (1) the name of any person nominated for election (the
“Stockholder Nominee") by a stockholder of record as of the date that the Notice of Proxy Access
Nomination (as defined below) is received by the Corporation in accordance with this paragraph (C)
who is entitled to vote at the annual meeting and who satisfies the notice, ownership and other
requirements of this paragraph (C) (a “Nominator™) or by a group of no more than 20 such
stockholders (a "Nominator Group") that, collectively as a Nominator Group, satisfies the notice,
ownership and other requirements of this paragraph (C) applicable to a Nominator Group; provided
that, in the case of a Nominator Group, each member thereof (each a "Group Member") shall have
satisfied the notice, ownership and other requirements of this paragraph (C) applicable to Group
Members, and (2) subject to subparagraph (viii) of this paragraph (C) if the Nominator or the
Nominator Group, as applicable, so elects, the Nomination Statement (as defined below) furnished
by such Nominator or Nominator Group; and (b) include such Stockholder Nominee's name on any
ballot distributed at such annual meeting and on the Corporation’s proxy card (or any other format
through which the Corporation permits proxies to be submitted) distributed in connection with such
annual meeting. Nothing in this paragraph (C) shall limit the Corporation’s ability to solicit against,
and include in its proxy materials its own statements relating to, any Stockholder Nominee,
Nominator or Nominator Group, or to include such Stockholder Nominee as a nominee of the Board.

(i) At each annual meeting, a Nominator or Nominator Group may nominate
one or more Stockholder Nominees for election at such meeting pursuant to this paragraph (C);
provided that, the maximum number of Stockholder Nominees nominated by all Nominators and
Nominator Groups (including Stockholder Nominees that were submitted by a Nominator or
Nominator Group for inclusion in the Corporation's proxy materials pursuant to this paragraph (C)
but either are subsequently withdrawn, disregarded or declared invalid or ineligible pursuant to
Article |, Section 12 of these By-Laws or that the Board determines to nominate as Board
nominees) appearing in the Corporation’s proxy materials with respect to an annual meeting shall
not exceed the greater of (a) two and (b) 20% of the total number of directors in office as of the
Final Proxy Access Deadline (as defined below), or if such number is not a whole number, the closest
whole number below 20% (the "“Maximum Number"). The Maximum Number shall be reduced, but
not below zero, by the sum of (x) the number of director candidates that are included in the
Corporation’s proxy materials with respect to such annual meeting as an unopposed (by the
Corporation) nominee pursuant to an agreement, arrangement or other understanding with one or
more stockholders (other than any such agreement, arrangement or understanding entered into in
connection with an acquisition of capital stock of the Corporation by such stockholder or
stockholders from the Corporation) and (y) the number of directors that the Board decides to
nominate for re-election who were previously elected to the Board based on a nomination made
pursuant to this paragraph (C) of this By-Law at one of the previous two annual meetings. If one or
more vacancies for any reason occurs on the Board at any time after the Final Proxy Access
Deadline but before the date of the applicable annual meeting and the Board resolves to reduce the
size of the Board in connection therewith, the Maximum Number shall be calculated based on the
number of directors in office as so reduced. Any Nominator or Nominator Group submitting more
than one Stockholder Nominee for inclusion in the Corporation's proxy materials pursuant to this
paragraph (C) shall rank in its Notice of Proxy Access Nomination such Stockholder Nominees based
on the order that the Nominator or Nominator Group desires such Stockholder Nominees to be
selected for inclusion in the Corporation's proxy materials in the event that the total number of
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Stockholder Nominees submitted by Nominators or Nominator Groups pursuant to this paragraph
(C) exceeds the Maximum Number. In the event that the number of Stockholder Nominees
submitted by Nominators or Nominator Groups pursuant to this paragraph (C) exceeds the
Maximum Number, the highest ranking Stockholder Nominee who meets the requirements of this
paragraph (C) from each Nominator and Nominator Group will be selected for inclusion in the
Corporation's proxy materials until the Maximum Number is reached, beginning with the Nominator
or Nominator Group with the largest number of shares disclosed as owned (as defined below) in its
respective Notice of Proxy Access Nomination submitted to the Corporation and proceeding
through each Nominator or Nominator Group in descending order of ownership. If the Maximum
Number is not reached after the highest ranking Stockholder Nominee who meets the requirements
of this paragraph (C) from each Nominator and Nominator Group has been selected, this process
will continue as many times as necessary, following the same order each time, until the Maximum
Number is reached. If, after the Final Proxy Access Deadline, whether before or after the mailing of
the Corporation’s definitive proxy statement, (a) a Stockholder Nominee who satisfies the
requirements of this paragraph (C) is thereafter nominated by the Board, (b) a Stockholder
Nominee who satisfies the requirements of this paragraph (C) becomes ineligible for inclusion in the
Corporation's proxy materials pursuant to this paragraph (C), becomes unwilling to serve on the
Board, dies, becomes disabled or is otherwise disqualified from being nominated for election or
serving as a director of the Corporation or (c) a Nominator or Nominator Group withdraws its
nomination or becomes ineligible, in the case of clauses (b) or (c) as determined by the Board or the
chairman of the meeting, then the Stockholder Nominee shall be disregarded, no other nominee or
nominees shall be included in the Corporation’s proxy materials or otherwise submitted for director
election in substitution thereof and the Corporation (1) may omit from its proxy materials
information concerning such Stockholder Nominee and (2) may otherwise communicate to its
stockholders, including without limitation by amending or supplementing its proxy materials, that
the Stockholder Nominee will not be eligible for election at the annual meeting and will not be
included as a Stockholder Nominee in the proxy materials.

(iii) To be timely, the Notice of Proxy Access Nomination must be addressed to
and received by the Secretary of the Corporation not less than 120 nor more than 150 days prior to
the first anniversary of the date on which the Corporation's definitive proxy statement was
released to stockholders in connection with the prior year's annual meeting; provided, however, that
if the annual meeting is convened more than 30 days prior to or delayed by more than 70 days after
the first anniversary of the preceding year's annual meeting, or if no annual meeting was held in the
preceding year, the Notice of Proxy Access Nomination must be so received not earlier than 120
days prior to such annual meeting and not later than the close of business on the later of (x) the
90th day prior to such annual meeting or (y) the 10th day following the day on which a public
announcement of the date of the annual meeting is first made (the last day on which a Notice of
Proxy Access Nomination may be delivered pursuant to and in accordance with this paragraph (C),
the "Final Proxy Access Deadline"); provided further that in no event shall any adjournment or
postponement of an annual meeting, or the public announcement thereof, commence a new time
period or extend any time period as provided in this paragraph (C). The written notice required by
this paragraph (C) (the “Notice of Proxy Access Nomination") shall include:

(a) a written notice of the nomination by such Nominator or
Nominator Group expressly electing to have its Stockholder Nominee included
10
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in the Corporation’s proxy materials pursuant to this paragraph (C) that
includes, with respect to the Stockholder Nominee and the Nominator (and
any beneficial owner on whose behalf the nomination is made) or, in the case
of a Nominator Group, with respect to each Group Member (and any
beneficial owner on whose behalf the nomination is made), all of the
representations, agreements and other information required by paragraph (A)
of this By-Law;

(b) if the Nominator or Nominator Group so elects, a written
statement of the Nominator or the Nominator Group for inclusion in the
Corporation's proxy statement in support of the election of the Stockholder
Nominee(s) to the Board, which statement shall not exceed 500 words with
respect to each Stockholder Nominee (the "Nomination Statement");

(c) in the case of a nomination by a Nominator Group, the
designation by all Group Members of one specified Group Member that is
authorized to act on behalf of all Group Members with respect to the
nomination and matters related thereto, including withdrawal of the
nomination;

(d) a representation by the Stockholder Nominee and the
Nominator or, in the case of a Nominator Group, each Group Member, that
such person has provided and will provide facts, statements and other
information in all communications with the Corporation and its stockholders,
including without limitation the Notice of Proxy Access Nomination and the
Nomination Statement, that are or will be true and correct in all material
respects and will not omit to state a material fact necessary in order to make
the statements made in light of the circumstances under which they were
made, not misleading;

(e) a statement of the Nominator (and any beneficial owner on
whose behalf the nomination is made), or, in the case of a Nominator Group,
each Group Member (and any beneficial owner on whose behalf the
nomination is made), setting forth and certifying the number of shares such
Nominator or Nominator Group is deemed to own (as determined in
accordance with subparagraph (iv) of this paragraph (C)) continuously for at
least three years as of the date of the Notice of Proxy Access Nomination and
one or more written statements from the stockholder of record of the
Required Shares (as defined below), and from each intermediary through
which such shares are or have been held during the requisite three-year
holding period, verifying that, as of a date within seven days prior to the date
that the Notice of Proxy Access Nomination is received by the Secretary of the
Corporation, the Nominator or the Nominator Group, as the case may be,
owns, and has owned continuously for the preceding three years, the Required
Shares, and the Nominator's or, in the case of a Nominator Group, each Group
Member's agreement to provide (1) within seven days after the record date
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for the applicable annual meeting, written statements from the stockholder
of record and intermediaries verifying the Nominator's or the Nominator
Group's, as the case may be, continuous ownership of the Required Shares
through the record date; provided that, if and to the extent that a stockholder
of record is acting on behalf of one or more beneficial owners, such written
statements shall also be submitted by any such beneficial owner or owners,
and (2) immediate notice if the Nominator or the Nominator Group, as the
case may be, ceases to own any of the Required Shares prior to the date of
the applicable annual meeting;

) a copy of the Schedule 14N that has been filed with the
Securities and Exchange Commission as required by Rule 14a-18 under the
Exchange Act;

(9 a representation by the Nominator (and any beneficial owner
on whose behalf the nomination is made), or, in the case of a Nominator
Group, each Group Member (and any beneficial owner on whose behalf the
nomination is made): (1) that the Required Shares were acquired in the
ordinary course of business and not with intent to change or influence control
of the Corporation, and each such person does not presently have such intent,
(2) that each such person will maintain ownership (as defined in this
paragraph (C)) of the Required Shares through the date of the applicable
annual meeting, (3) that each such person has not nominated, and will not
nominate, for election to the Board at the applicable annual meeting any
person other than its Stockholder Nominee(s) pursuant to this paragraph (C),
(4) that each such person has not distributed, and will not distribute, to any
stockholders any form of proxy for the applicable annual meeting other than
the form distributed by the Corporation, (5) that each such person has not
engaged and will not directly or indirectly engage in, and has not been and will
not be a participant (as defined in Schedule 14A of the Exchange Act) in,
another person's "solicitation” within the meaning of Rule 14a-1(l) under the
Exchange Act in support of the election of any individual as a director at the
applicable annual meeting other than its Stockholder Nominee(s) or a
nominee of the Board and (6) that each such person consents to the public
disclosure of the information provided pursuant to this paragraph (C);

(h) an executed agreement, in a form deemed satisfactory by
the Board, pursuant to which the Nominator (and any beneficial owner on
whose behalf the nomination is made) or, in the case of a Nominator Group,
each Group Member (and any beneficial owner on whose behalf the
nomination is made) agrees to (1) comply with all applicable laws, rules and
regulations arising out of or relating to the nomination of each Stockholder
Nominee pursuant to this paragraph (C), including, without limitation, with
respect to any solicitation in connection with the annual meeting or applicable
to the filing and use, if any, of soliciting material, (2) assume all liability
stemming from any legal or regulatory violation arising out of the
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communications and information provided by such person(s) to the
Corporation and its stockholders, including without limitation the Notice of
Proxy Access Nomination, (3) indemnify and hold harmless the Corporation
and each of its directors, officers, employees, agents and affiliates individually
against any liability, loss or damages in connection with any threatened or
pending action, suit or proceeding, whether legal, administrative or
investigative, against the Corporation or any of its directors, officers,
employees, agents and affiliates arising out of or relating to any nomination
submitted by such person(s) pursuant to this paragraph (C), (4) file with the
Securities and Exchange Commission any solicitation or other communication
with the Corporation’s stockholders relating to the meeting at which the
Stockholder Nominee will be nominated, regardless of whether any such filing
is required under Regulation 14A of the Exchange Act or whether any
exemption from filing is available for such solicitation or other communication
under Regulation 14A of the Exchange Act, (5) furnish to the Corporation all
updated information required by this paragraph (C), including, without
limitation, the information required by subparagraph (v) of this paragraph (C)
of this By-Law and (6) upon request, provide to the Corporation within five
business days after such request, but in any event prior to the day of the
annual meeting, such additional information as reasonably requested by the
Corporation; and

M a letter of resignation signed by each Stockholder Nominee,
which letter shall specify that such Stockholder Nominee's resignation is
irrevocable and that it shall become effective upon a determination by the
Board or any committee thereof that (1) any of the information provided to
the Corporation by the Nominator, the Nominator Group, any Group Member,
any beneficial owner on whose behalf the nomination is made or the
Stockholder Nominee in respect of the nomination of such Stockholder
Nominee pursuant to this paragraph (C) is or was untrue in any material
respect (or omitted to state a material fact necessary in order to make the
statements made, in light of the circumstances under which they were made,
not misleading) or (2) the Stockholder Nominee, the Nominator, the
Nominator Group or any Group Member, any beneficial owner on whose
behalf the nomination is made or any affiliate thereof shall have breached any
of its obligations or agreements under this paragraph (C).

To nominate any such Stockholder Nominee pursuant to this paragraph (C),

the Nominator shall have owned or, in the case of a Nominator Group, collectively as a Nominator
Group owned shares representing 3% or more of the voting power of the outstanding shares of
Class A Common Stock of the Corporation entitled to vote generally in the election of directors (the
"Required Shares") continuously for at least three years as of both the date the Notice of Proxy

Access Nomination is submitted to the Corporation and the record date for determining
stockholders eligible to vote at the annual meeting and must continue to own the Required Shares
at all times between the date the Notice of Proxy Access Nomination is submitted to the
Corporation and the date of the applicable annual meeting; provided that if and to the extent a
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stockholder of record is acting solely on behalf of one or more beneficial owners (a) only the shares
owned by such beneficial owner or owners, and not any other shares owned by any such stockholder
of record, shall be counted for purposes of satisfying the foregoing ownership requirement and (b)
the aggregate number of stockholders of record and all such beneficial owners whose share
ownership is counted for the purposes of satisfying the foregoing ownership requirement shall not
exceed 20. Two or more funds that are (a) under common management and investment control,
(b) under common management and funded primarily by the same employer or (c) a “family of
investment companies” or “group of investment companies,” as such terms are defined in the
Investment Company Act of 1940, as amended, shall be treated as one stockholder of record or
beneficial owner, as the case may be, for the purpose of satisfying the foregoing ownership
requirements; provided that each fund otherwise meets the requirements set forth in this
paragraph (C); and provided further that any such funds whose shares are aggregated for the
purpose of satisfying the foregoing ownership requirements provide documentation reasonably
satisfactory to the Corporation that demonstrates that the funds are under common management
and investment control within seven days after the Notice of Proxy Access Nomination is delivered
to the Corporation. No stockholder of record or beneficial owner may be a member of more than
one Nominator Group.

For purposes of this paragraph (C), "ownership"” shall be deemed to consist of and include
only the outstanding shares of Class A Common Stock of the Corporation as to which a person
possesses both (a) the full voting and investment rights pertaining to such shares and (b) the full
economic interest in (including the opportunity for profit and risk of loss on) such shares; provided
that the ownership of shares calculated in accordance with clauses (a) and (b) above shall not
include any shares (i) that a person or any of its affiliates has sold in any transaction that has not
been settled or closed, including any short sale, (ii) that a person or any of its affiliates has
borrowed for any purposes or purchased pursuant to an agreement to resell or (iii) that are subject
to any option, warrant, forward contract, swap, contract of sale or other derivative instrument or
similar agreement entered into by a person or any of its affiliates, whether any such instrument or
agreement is to be settled with shares or with cash based on the notional amount or value of shares
of outstanding Class A Common Stock of the Corporation, in any such case which instrument or
agreement has, or is intended to have, or if exercised by either party would have, the purpose or
effect of (1) reducing in any manner, to any extent or at any time in the future, the person’s or such
person's affiliates’ full right to vote or direct the voting of any such shares, and/or (2) hedging,
offsetting or altering to any degree gain or loss arising from the full economic ownership of such
person's or such person’s affiliates' shares. "Ownership” shall include shares held in the name of a
nominee or other intermediary so long as the person claiming ownership of such shares retains the
right to instruct how the shares are voted with respect to the election of directors and possesses
the full economic interest in the shares. A person's ownership of shares shall be deemed to continue
during any period in which the person has delegated any voting power by means of a proxy, power
of attorney or other instrument or arrangement that is revocable at any time by the person. A
person's ownership of shares shall be deemed to continue during any period in which the person has
loaned such shares provided that the person has the power to recall such loaned shares on five
business days' notice. The determination of whether the requirements of “ownership"” of shares for
purposes of this paragraph (C) are met shall be made by the Board, which determination shall be
conclusive and binding on the Corporation, its stockholders and all other parties. For the purposes of
this paragraph (C), the terms “owned,” “owning" and other variations of the word "own" shall have
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correlative meanings. For purposes of this paragraph (C), the term “affiliate” or "affiliates"” shall
have the meaning ascribed thereto under the rules and regulations of the Exchange Act.

(v) For the avoidance of doubt, with respect to any nomination submitted by a
Nominator Group pursuant to this paragraph (C), the information required by subparagraph (iii) of
this paragraph (C) to be included in the Notice of Proxy Access Nomination shall be provided by
each Group Member (and any beneficial owner on whose behalf the nomination is made) and each
such Group Member (and any beneficial owner on whose behalf the nomination is made) shall
execute and deliver to the Secretary of the Corporation the representations and agreements
required under subparagraph (iii) of this paragraph (C) at the time the Notice of Proxy Access
Nomination is submitted to the Corporation. In the event that the Nominator, Nominator Group or
any Group Member shall have breached any of their agreements with the Corporation or any
information included in the Nomination Statement, or any other communications by the Nominator,
Nominator Group or any Group Member (and any beneficial owner on whose behalf the nomination
is made) with the Corporation or its stockholders, ceases to be true and correct in all material
respects (or omits a material fact necessary to make the statements made, in light of the
circumstances under which they were made and as of such later date, not misleading), each
Nominator, Nominator Group or Group Member (and any beneficial owner on whose behalf the
nomination is made), as the case may be, shall promptly (and in any event within 48 hours of
discovering such breach or that such information has ceased to be true and correct in all material
respects (or omits a material fact necessary to make the statements made, in light of the
circumstances under which they were made and as of such later date, not misleading)) notify the
Secretary of the Corporation of any such breach, inaccuracy or omission in such previously provided
information and shall provide the information that is required to correct any such defect, if
applicable, it being understood that providing any such notification shall not be deemed to cure any
defect or limit the Corporation’s rights to omit a Stockholder Nominee from its proxy materials as
provided in this paragraph (C). All such information required to be included in the Notice of Proxy
Access Nomination shall also be true and correct (a) as of the record date for determining the
stockholders entitled to notice of the meeting and (b) as of the date that is 15 days prior to the
meeting or any adjournment or postponement thereof, provided that if the record date for
determining the stockholders entitled to vote at the meeting is less than 15 days prior to the
meeting or any adjournment or postponement thereof, the information shall be supplemented and
updated as of the date that is 15 days prior to the meeting or any adjournment or postponement
thereof. Any such update and supplement shall be delivered in writing to the Secretary of the
Corporation at the principal executive offices of the Corporation not later than five days after the
record date for determining the stockholders entitled to notice of the meeting (in the case of any
update and supplement required to be made as of the record date for determining the stockholders
entitled to notice of the meeting), not later than ten days prior to the date for the meeting or any
adjournment or postponement thereof (in the case of any update or supplement required to be
made as of 15 days prior to the meeting or adjournment or postponement thereof) and not later
than five days after the record date for determining the stockholders entitled to vote at the
meeting, but no later than the date prior to the meeting or any adjournment or postponement
thereof (in the case of any update and supplement required to be made as of a date less than 15
days prior the date of the meeting or any adjournment or postponement thereof). Notwithstanding
anything to the contrary set forth herein, if any Nominator, Nominator Group or Group Member
(and any beneficial owner on whose behalf the nomination is made) has failed to comply with the
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requirements of this paragraph (C), the Board or the chairman of the meeting shall declare the
nomination by such Nominator or Nominator Group to be invalid, and such nomination shall be

disregarded.

457164v1

(vi)

Stockholder Nominee Requirements.

(a) Within the time period specified in this paragraph (C) for
delivering the Notice of Proxy Access Nomination, each Stockholder Nominee
must deliver to the Secretary of the Corporation a written representation and
agreement, which shall be deemed a part of the Notice of Proxy Access
Nomination for purposes of this paragraph (C), that such person: (1) consents
to be named in the proxy statement as a nominee, to serve as a director if
elected and to the public disclosure of the information provided pursuant to
this paragraph (C); (2) understands his or her duties as a director under
Delaware law and agrees to act in accordance with those duties while serving
as a director; (3) is not and will not become a party to (i) any agreement,
arrangement or understanding with, and has not given any commitment or
assurance to, any person or entity as to how such nominee, if elected as a
director of the Corporation, will act or vote on any issue or question to be
decided by the Board (a "Voting Commitment") that has not been disclosed to
the Corporation or (ii) any Voting Commitment that could limit or interfere
with such person's ability to comply, if elected as a director of the
Corporation, with such person’s fiduciary duties under applicable law; (4) is
not and will not become a party to any compensatory, payment or other
financial agreement, arrangement or understanding with any person other
than with the Corporation that has not been disclosed to the Corporation,
including any agreement to indemnify such Stockholder Nominee for
obligations arising as a result of his or her service as a director of the
Corporation, and has not and will not receive any such compensation or other
payment from any person other than the Corporation that has not been
disclosed to the Corporation, in each case in connection with such nominee's
nomination, service or action as a director of the Corporation; (5) if elected as
a director of the Corporation, will comply with all applicable laws and stock
exchange listing standards and the Corporation’s policies, guidelines and
principles applicable to directors, including, without limitation, the
Corporation's Corporate Governance Guidelines, Code of Conduct,
confidentiality, share ownership and trading policies and guidelines, and any
other codes, policies and guidelines or any rules, regulations and listing
standards, in each case as applicable to the Board; and (6) will provide facts,
statements and other information in all communications with the Corporation
and its stockholders that are or will be true and correct in all material respects
and do not and will not omit to state a material fact necessary in order to
make the statements made, in light of the circumstances under which they
were made, not misleading.
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(b) At the request of the Corporation, each Stockholder Nominee
for election as a director of the Corporation must promptly submit (but in no
event later than seven days after receipt of the request) to the Secretary of
the Corporation all completed and signed questionnaires required of directors.
The Corporation may request such additional information as necessary to
permit the Board to determine if each nominee is independent under the
listing standards of each principal exchange upon which the shares are listed,
any applicable rules of the Securities and Exchange Commission and any
publicly disclosed standards used by the Board in determining and disclosing
the independence of the Corporation’s directors and to determine whether
the nominee otherwise meets all other publicly disclosed standards applicable
to directors.

(c) In the event that the Stockholder Nominee shall have
breached any of their agreements with the Corporation or any information or
communications provided by a Stockholder Nominee to the Corporation or its
stockholders ceases to be true and correct in any respect or omits a fact
necessary to make the statements made, in light of the circumstances under
which they were made, not misleading, such nominee shall promptly (and in
any event within 48 hours of discovering such breach or that such information
has ceased to be true and correct in all material respects (or omits a material
fact necessary to make the statements made, in light of the circumstances
under which they were made and as of such later date, not misleading)) notify
the Secretary of the Corporation of any such breach, inaccuracy or omission in
such previously provided information and of the information that is required
to make such information or communication true and correct, if applicable, it
being understood that providing any such notification shall not be deemed to
cure any defect or limit the Corporation's rights to omit a Stockholder
Nominee from its proxy materials as provided in this paragraph (C).

(vii) Notwithstanding anything to the contrary contained in this paragraph (C),
the Corporation shall not be required to include, pursuant to this paragraph (C), a Stockholder
Nominee in its proxy materials for any meeting of stockholders, or, if the proxy statement already
has been filed, to submit the nomination of a Stockholder Nominee to a vote of the stockholders at
the annual meeting, notwithstanding that proxies in respect of such vote may have been received
by the Corporation:

(a) for any meeting for which the Secretary of the Corporation
receives notice that the Nominator, the Nominator Group or any Group
Member, as the case may be, or any other stockholder, intends to nominate
one or more persons for election to the Board pursuant to paragraph (A) of

this By-Law;

(b) who is an Industry Director (as defined in the certificate of
incorporation of the Corporation), as determined by the Board in its sole
discretion;
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(c) who is not determined by the Board in its sole discretion to be
independent under the listing standards of each principal exchange upon
which the shares of the Corporation are listed, any applicable rules of the
Securities and Exchange Commission and any publicly disclosed standards
used by the Board in determining and disclosing independence of the
Corporation's directors;

(d) who is not determined by the Board to meet the audit
committee independence requirements under the rules of any stock exchange
on which the Corporation's securities are traded or to qualify as a “non-
employee director” for the purposes of Rule 16b-3 under the Exchange Act (or
any successor rule) or as an “outside director” for the purposes of Section
162(m) of the Internal Revenue Code of 1986;

(e) whose election as a member of the Board would cause the
Corporation to be in violation of these By-Laws, the Corporation's certificate
of incorporation, the rules and listing standards of the principal securities
exchanges upon which the shares of the Corporation are listed, or any
applicable law, rule or regulation or of any publicly disclosed standards of the
Corporation applicable to directors, in each case as determined by the Board
in its sole discretion; who is or has been, within the past three years, an officer
or director of a competitor, as defined in Section 8 of the Clayton Antitrust
Act of 1914, or a Similar Person, as defined in the Corporation’s certificate of
incorporation;

() who is a named subject of a pending criminal proceeding
(excluding traffic violations and other minor offenses) or has been convicted in
such a criminal proceeding within the past ten years;

(9 who is subject to any order of the type specified in Rule
506(d) of Regulation D promulgated under the Securities Act of 1933, as
amended;

(h) if the Stockholder Nominee or Nominator (or any beneficial
owner on whose behalf the nomination is made), or, in the case of a
Nominator Group, any Group Member (or any beneficial owner on whose
behalf the nomination is made) shall have provided information to the
Corporation in connection with such nomination that was untrue in any
material respect or omitted to state a material fact necessary in order to
make any statement made, in light of the circumstances under which it was
made, not misleading, as determined by the Board in its sole discretion;

() to the extent permitted under applicable law, the Nominator
(or a qualified representative thereof) or, in the case of a Nominator Group,
the representative designated by the Nominator Group in accordance with
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subparagraph (iii)(c) of this paragraph (C) of this By-Law (or a qualified
representative thereof), or the Stockholder Nominee, does not appear at the
applicable annual meeting to present the Stockholder Nominee for election;

() if the Nominator (or any beneficial owner on whose behalf
the nomination is made), or, in the case of a Nominator Group, any Group
Member (or any beneficial owner on whose behalf the nomination is made)
has engaged in or is currently engaged in, or has been or is a participant (as
defined in Schedule 14A of the Exchange Act) in, another person's
“solicitation” within the meaning of Rule 14a-1(l) under the Exchange Act in
support of the election of any individual as a director at the applicable annual
meeting other than its Stockholder Nominee(s) or a nominee of the Board; or

k) the Nominator or, in the case of a Nominator Group, any
Group Member, or applicable Stockholder Nominee otherwise breaches or fails
to comply with its representations or obligations pursuant to these By-Laws,
including, without limitation, this paragraph (C).

For the purpose of this subparagraph (vii), clauses (b) through (I) will result in the exclusion
from the proxy materials pursuant to this paragraph (C) of the specific Stockholder Nominee to
whom the ineligibility applies, or, if the proxy statement already has been filed, the ineligibility of the
Stockholder Nominee and, in either case, the inability of the Nominator or Nominator Group that
nominated such Stockholder Nominee to substitute another Stockholder Nominee therefor;
however, clause (a) will result in the exclusion from the proxy materials pursuant to this paragraph
(C) of all Stockholder Nominees for the applicable annual meeting, or, if the proxy statement
already has been filed, the ineligibility of all Stockholder Nominees.

(viii)  Notwithstanding anything to the contrary contained in this paragraph (C),
the Corporation may omit from its proxy materials any information, including all or any portion of
the Nomination Statement, if the Board determines that the disclosure of such information would
violate any applicable law or regulation or that such information is not true and correct in all
material respects or omits to state a material fact necessary in order to make the statements
made, in light of the circumstances under which they were made, not misleading.

(ix) The Board (or any other person or body authorized by the Board) shall have
the exclusive power and authority to interpret the provisions of this paragraph (C) and make all
determinations deemed necessary or advisable in connection with this paragraph (C) to any person,
facts or circumstances. All such actions, interpretations and determinations that are done or made
by the Board (or any other person or body authorized by the Board) shall be final, conclusive and
binding on the Corporation, the stockholders and all other parties.

(x) This paragraph (C) shall be the exclusive method for stockholders to include
nominees for director in the Corporation’s proxy materials.
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(D)  General.

0) Only persons who are nominated in accordance with the procedures set
forth in this By-Law shall be eligible to serve as directors and only such business shall be conducted
at a meeting of stockholders as shall have been brought before the meeting in accordance with the
procedures set forth in this By-Law. Except as otherwise provided by law, the certificate of
incorporation of the Corporation or these By-Laws, the chairman of the meeting shall have the
power and duty to determine whether a nomination or any business proposed to be brought before
the meeting was made in accordance with the procedures set forth in this By-Law and, if any
proposed nomination or business is not in compliance with this By-Law, to declare that such
defective nomination shall be disregarded or that such proposed business shall not be transacted.
Notwithstanding the foregoing provisions of this Section 12, if the stockholder (or a qualified
representative of the stockholder) does not appear at the annual or special meeting of stockholders
of the Corporation to present a nomination or business, such nomination shall be disregarded and
such proposed business shall not be transacted, notwithstanding that proxies in respect of such
vote may have been received by the Corporation. For purposes of this Section 12, to be considered a
qualified representative of the stockholder, a person must be a duly authorized officer, manager or
partner of such stockholder or must be authorized by a writing executed by such stockholder or an
electronic transmission delivered by such stockholder to act for such stockholder as proxy at the
meeting of stockholders and such person must produce such writing or electronic transmission, or a
reliable reproduction of the writing or electronic transmission, at the meeting of stockholders.

(i) For purposes of this By-Law, “public announcement” shall mean disclosure in
a press release reported by the Dow Jones News Service, Associated Press or comparable national
news service or in a document publicly filed or furnished by the Corporation with the Securities and
Exchange Commission pursuant to Section 13, 14 or 15(d) of the Exchange Act.

iii) For purposes of this By-Law, no adjournment or postponement or notice of
adjournment or postponement of any meeting shall be deemed to constitute a new notice of such
meeting for purposes of this Section 12, and in order for any notification required to be delivered by
a stockholder pursuant to this Section 12, to be timely, such notification must be delivered within
the periods set forth above with respect to the originally scheduled meeting.

(iv) Notwithstanding the foregoing provisions of this By-Law, a stockholder shall
also comply with all applicable requirements of the Exchange Act and the rules and regulations
thereunder with respect to the matters set forth in this By-Law; provided, however, that any
references in these By-Laws to the Exchange Act or the rules and regulations promulgated
thereunder are not intended to and shall not limit any requirements applicable to nominations or
proposals as to any other business to be considered pursuant to this By-Law (including paragraphs
(A)(i)(c) and (B) hereof), and compliance with paragraphs (A)(i)(c) and (B) of this By-Law shall be
the exclusive means for a stockholder to make nominations or submit other business. Nothing in this
By-Law shall apply to the right, if any, of the holders of any series of Preferred Stock (as defined in
the Corporation's certificate of incorporation) to elect directors pursuant to any applicable
provisions of the Corporation’s certificate of incorporation.
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ARTICLE Il
BOARD OF DIRECTORS

Section 1. The Board shall consist, subject to the certificate of incorporation of the
Corporation, of such number of directors, not less than three nor more than fifteen, as shall from
time to time be fixed exclusively by resolution adopted by affirmative vote of the majority of the
Board.

Section 2. Prior to the 2013 annual meeting of stockholders, the directors shall be
divided into three classes in the manner set forth in the certificate of incorporation of the
Corporation, each class to be elected for the term set forth therein. A majority of the total number
of directors then in office (but not less than one-third of the number of directors constituting the
entire Board) shall constitute a quorum for the transaction of business; provided, that a quorum
shall not be constituted unless directors who are neither Industry Directors (as defined in the
certificate of incorporation of the Corporation) nor officers of the Corporation represent a majority
of the directors present. Except as otherwise provided by law, these By-Laws or by the certificate
of incorporation of the Corporation, the act of a majority of the directors present at any meeting at
which there is a quorum shall be the act of the Board.

Section 3. (A) Except as otherwise provided by these By-Laws, each
director shall be elected by the vote of the majority of the votes cast with respect to that director’s
election at any meeting for the election of directors at which a quorum is present, provided that if,
as of the tenth (10th) day preceding the date the Corporation first mails its notice of meeting for
such meeting to the stockholders of the Corporation, or at any time thereafter, the number of
nominees exceeds the number of directors to be elected (a "Contested Election™), the directors shall
be elected by the vote of a plurality of the votes cast. For purposes of this Section 3, a majority of
votes cast shall mean that the number of votes cast “for” a director’s election exceeds the number
of votes cast “against” that director’s election (with “abstentions” and “broker nonvotes” not
counted as a vote cast either "for” or "against” that director's election).

B) In order for any incumbent director to become a nominee of the Board for further
service on the Board, such person must submit an irrevocable resignation, contingent on (a) that
person not receiving a majority of the votes cast in an election that is not a Contested Election, and
(b) acceptance of that proffered resignation by the Board in accordance with the policies and
procedures adopted by the Board for such purpose. In the event an incumbent director fails to
receive a majority of the votes cast in an election that is not a Contested Election, the Nominating
and Corporate Governance Committee, or such other committee designated by the Board pursuant
to these By-Laws, shall make a recommendation to the Board as to whether to accept or reject the
resignation of such incumbent director, or whether other action should be taken. The Board shall
act on the proffered resignation, taking into account the committee’'s recommendation within
ninety (90) days following certification of the election results. The committee in making its
recommendation and the Board in making its decision each may consider any factors and other
information that they consider appropriate and relevant.

(®) If the Board accepts a director's resignation pursuant to this Section 3, orif a
nominee for director who is not an incumbent director is not elected with a majority of votes in an
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election that is not a Contested Election, then the Board may fill the resulting vacancy pursuant to
Article I, Section 5 of these By-Laws.

Section 4. (A) The Board shall be comprised of directors at least 64% of whom the
Board shall have determined are not Industry Directors (as defined in the certificate of
incorporation of the Corporation). Further, the number of directors who are neither Industry
Directors nor officers or employees of the Corporation or any of its subsidiaries shall at all times be
at least two greater than the number of directors who are either Industry Directors or officers or
employees of the Corporation or any of its subsidiaries.

B) A person shall qualify for election and continued service as a director of the
Corporation only if the Board shall have determined that such person shall not:

M except in the case of an Industry Director or a director who is an officer or
employee of the Corporation or any of its subsidiaries (x) be a director, officer, employee or agent
of, or represent or otherwise be affiliated with, a Member (as defined in the certificate of
incorporation of the Corporation) or Similar Person (as defined in the certificate of incorporation of
the Corporation), (y) have been a director, officer, employee or agent of, or have represented or
otherwise been affiliated with, a Member or Similar Person during the prior eighteen (18) months or
(2) have any business relationship with a Member or Similar Person that is material to such person;

@i be a trustee, officer, employee or agent of, or represent or otherwise be
affiliated with, The Mastercard Foundation, or have been a director, officer, employee or agent of,
or have represented or otherwise been affiliated with, The Mastercard Foundation during the prior
three years or otherwise have any business relationship with The Mastercard Foundation that is
material to such person; or

(i) be a director, regional board director, officer, employee or agent of, or
represent (x) an entity that owns and/or operates a payment card program competitive with the
Corporation's comparable card programs, as determined in the sole discretion of the Board (a
“"Competitor") or (y) an institution that is represented on any board of a Competitor.

If at any time an individual fails to satisfy these qualifications, as determined by the Board in its sole
discretion, such individual shall automatically, without further action of the director, cease to be a
director of the Corporation.

Section 5. Subject to the certificate of incorporation of the Corporation, unless
otherwise required by law, any newly created directorship on the Board that results from an
increase in the number of directors and any vacancy occurring in the Board shall be filled only by a
majority of the directors then in office who are not Industry Directors, although less than a quorum,
or by a sole remaining director who is not an Industry Director. Notwithstanding the immediately
preceding sentence, if the Board shall be comprised only of Industry Directors, any newly created
directorship on the Board that results from an increase in the number of directors and any vacancy
occurring in the Board shall be filled only by a majority of the directors then in office, although less
than a quorum, or by a sole remaining director. Prior to the 2013 annual meeting of stockholders, if
any applicable provision of the DGCL expressly confers power on stockholders to fill such a
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directorship at a special meeting of stockholders, such a directorship may be filled at such meeting
only by the affirmative vote of at least 80% of the votes cast thereon by the outstanding shares of
the Corporation then entitled to vote at an election of directors, voting together as a single class.
Any director elected to fill a vacancy not resulting from an increase in the number of directors shall
have the same remaining term as that of his or her predecessor.

Section 6. The Board shall appoint a director who is neither an Industry Director nor
an officer of the Corporation to serve as a liaison between the Board and the board of directors of
The Mastercard Foundation (as defined in the certificate of incorporation of the Corporation) for
the purpose of coordinating and facilitating communications between The Mastercard Foundation
and the Corporation.

Section 7. Meetings of the Board shall be held at such place, if any, within or
without the State of Delaware as may from time to time be fixed by resolution of the Board or as
may be specified in the notice of any meeting. Regular meetings of the Board shall be held at such
times as may from time to time be fixed by resolution of the Board and special meetings may be
held at any time upon the call of the Chairman of the Board or the Chief Executive Officer, by oral
or written notice, including telegraph, telex or transmission of a telecopy, e-mail or other means of
electronic transmission, duly served on or sent and delivered to each director to such director's
address, e-mail address or telephone or telecopy number as shown on the books of the Corporation
not less than 24 hours before the meeting. The notice of any meeting need not specify the purposes
thereof. A meeting of the Board may be held without notice immediately after the annual meeting
of stockholders at the same place, if any, at which such meeting is held. Notice need not be given of
regular meetings of the Board held at times fixed by resolution of the Board. Notice of any meeting
need not be given to any director who shall attend such meeting (except when the director attends
a meeting for the express purpose of objecting, at the beginning of the meeting, to the transaction
of any business because the meeting is not lawfully called or convened), or who shall waive notice
thereof, before or after such meeting, in writing (including by electronic transmission).

Section 8. Notwithstanding the foregoing, whenever the holders of any one or more
series of Preferred Stock issued by the Corporation shall have the right, voting separately as a
series or separately as a class without one or more such other series, to elect directors at an annual
or special meeting of stockholders, the election, term of office, removal, and other features of such
directorships shall be governed by the terms of the certificate of incorporation of the Corporation
(including any certificate of designation relating to any series of Preferred Stock) applicable
thereto.

Section 9. If at any meeting for the election of directors, the Corporation has
outstanding more than one class of stock, and one or more such classes or series thereof are
entitled to vote separately as a class to elect directors, and there shall be a quorum of only one such
class or series of stock, that class or series of stock shall be entitled to elect its quota of directors
notwithstanding absence of a quorum of the other class or series of stock.

Section 10. The Board may from time to time establish committees of the Board
including, without limitation, an Executive Committee, an Audit Committee, a Nominating and
Corporate Governance Committee and a Compensation Committee, to serve at the pleasure of the
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Board which shall be comprised of such members of the Board and have such duties as the Board
shall from time to time establish. Any director may belong to any number of committees of the
Board; provided, however, that no more than one-third of the members of any Executive
Committee, the Audit Committee, the Compensation Committee or the Nominating and Corporate
Governance Committee shall be Industry Directors and; provided, further, that (1) no more than one
Industry Director may serve on the Nominating and Corporate Governance Committee and (2) no
Industry Director shall participate in the process of (x) nominating any person to serve as a director
of the Corporation or (y) selecting any person to serve as a director of The Mastercard Foundation.
The Board may also establish such other committees with such members (whether or not directors)
and with such duties as the Board may from time to time determine. The Board may designate one
or more directors as alternate members of any committee, who may replace any absent or
disqualified member at any meeting of the committee. In the absence or disqualification of a
member of a committee, the member or members present at any meeting and not disqualified from
voting, whether or not such member or members constitute a quorum, may unanimously appoint
another member of the Board to act at the meeting in the place of any such absent or disqualified
member. Unless otherwise provided in the certificate of incorporation, the By-Laws or the resolution
of the Board designating the committee, a committee may create one or more subcommittees,
each subcommittee to consist of one or more members of the committee, and delegate to a
subcommittee any or all of the powers and authority of the committee.

Section 11. Unless otherwise restricted by the certificate of incorporation of the
Corporation or these By-Laws, any action required or permitted to be taken at any meeting of the
Board or of any committee thereof may be taken without a meeting if all members of the Board or
committee, as the case may be, consent thereto in writing (including by electronic transmission),
and the writing or writings are filed with the minutes of proceedings of the Board.

Section 12. Each director of the Corporation shall also serve as a director on the
Board of Mastercard International Incorporated ("Mastercard International™). Any director of the
Corporation who shall resign or be removed from his or her position as a director of the Corporation
shall automatically, without further action of the director, cease to be a director of Mastercard
International.

Section 13. The members of the Board or any committee thereof may participate in
a meeting of such Board or committee, as the case may be, by means of conference telephone or
other communications equipment by means of which all persons participating in the meeting can
hear each other, and participation in a meeting pursuant to this subsection shall constitute
presence in person at such a meeting.

Section 14. The Board may establish policies for the compensation of directors and
for the reimbursement of the expenses of directors in connection with services provided by directors
to the Corporation.

Section 15. The Board may elect or appoint a Chairman of the Board; provided, that
no Industry Director may serve as Chairman of the Board and; provided, further, that no officer of
the Corporation may serve as Chairman of the Board unless such officer's election or appointment
to so serve is approved by the affirmative vote of at least 75% of the entire Board.
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Section 16. In the event of any emergency, disaster or catastrophe, as referred to in
Section 110 of the Delaware General Corporation Law, or other similar emergency condition,
including an epidemic that has been recognized as an emergency by the federal government (the
“Emergency"”), as a result of which a quorum of the Board or a standing committee thereof cannot
readily be convened for action, then during such Emergency:

(A) A meeting of the Board or a committee thereof may be called by any director or
officer by such means as may be feasible at the time, and notice of any such meeting of the Board
or any committee may be given only to such directors as it may be feasible to reach at the time and
by such means as may be feasible at the time.

(B) The director or directors in attendance at the meeting shall constitute a quorum.
Such director or directors in attendance may further take action to appoint one or more of
themselves or other directors to membership on any standing or temporary committees of the
Board as they shall deem necessary and appropriate.

ARTICLE I
OFFICERS

Section 1. The Board, at its next meeting following each annual meeting of the
stockholders, shall elect officers of the Corporation, including a President, a Chief Executive Officer
and a Secretary. The Board may also from time to time elect such other officers (including one or
more Presidents, Vice Presidents, a Treasurer, one or more Assistant Vice Presidents, one or more
Assistant Secretaries and one or more Assistant Treasurers) as it may deem proper or may
delegate to any elected officer of the Corporation the power to appoint and remove any such other
officers and to prescribe their respective terms of office, authorities and duties. Any Vice President
may be designated Executive, Senior or Corporate, or may be given such other designation or
combination of designations as the Board or the Chief Executive Officer may determine. Any two or
more offices may be held by the same person.

Section 2. All officers of the Corporation shall hold office for such terms as may be
determined by the Board or the Chief Executive Officer or until their respective successors are
chosen and qualified. Any officer may be removed from office at any time either with or without
cause by the Chief Executive Officer or the affirmative vote of a majority of the members of the
Board then in office, or, in the case of appointed officers, by any elected officer upon whom such
power of removal shall have been conferred by the Chief Executive Officer or the Board.

Section 3. Each of the officers of the Corporation elected by the Board or appointed
by an officer in accordance with these By-Laws shall have the powers and duties prescribed by law,
by the By-Laws or by the Board and, in the case of appointed officers, the powers and duties
prescribed by the appointing officer, and, unless otherwise prescribed by the By-Laws or by the
Board or such appointing officer, shall have such further powers and duties as ordinarily pertain to
that office. The Chief Executive Officer shall have authority over the general direction of the affairs
of the Corporation.
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Section 4. Unless otherwise provided in these By-Laws, in the absence or disability
of any officer of the Corporation, the Board may, during such period, delegate such officer's powers
and duties to any other officer or to any director and the person to whom such powers and duties
are delegated shall, for the time being, hold such office.

Section 5. No officer of the Corporation shall also be a director, officer, agent or
representative of a Member.

ARTICLE IV
CORPORATE BOOKS

The books of the Corporation may be kept inside or outside of the State of
Delaware at such place or places as the Board may from time to time determine.

ARTICLEV
CHECKS, NOTES, PROXIES, ETC.

All checks and drafts on the Corporation’s bank accounts and all bills of exchange
and promissory notes, and all acceptances, obligations and other instruments for the payment of
money, shall be signed by such officer or officers or agent or agents as shall be authorized from
time to time by the Chief Executive Officer, Chief Financial Officer, Treasurer or such other officer
or officers who may be delegated such authority by the foregoing. Proxies to vote and consents
with respect to securities of other corporations owned by or standing in the name of the
Corporation may be executed and delivered from time to time on behalf of the Corporation by the
Chairman of the Board, the Chief Executive Officer, or by such officers as the Chairman of the
Board, the Chief Executive Officer or the Board may from time to time determine.

ARTICLE VI
FISCAL YEAR

The fiscal year of the Corporation shall begin on the first day of January in each year
and shall end on the thirty-first day of December following.

ARTICLE VII
CORPORATE SEAL

The corporate seal shall have inscribed thereon the name of the Corporation. In lieu
of the corporate seal, when so authorized by the Board or a duly empowered committee thereof, a
facsimile thereof may be impressed or affixed or reproduced.
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ARTICLE Vil
AMENDMENTS

These By-Laws may be made, amended, altered, changed, added to or repealed at any meeting of
the Board or of the stockholders, provided notice of the proposed change was given in the notice of
the meeting of the stockholders or, in the case of a meeting of the Board, in a notice given not less
than two days prior to the meeting; provided, however, that, the affirmative vote of at least 75% of
the entire Board shall be required to alter, change, amend or repeal the second proviso of Article I,
Section 15 of these By-Laws or to adopt any provision inconsistent therewith and; provided, further,
that, notwithstanding any other provisions of these By-Laws or any provision of law which might
otherwise permit a lesser vote of the stockholders, the affirmative vote of the holders of at least
80%a majority in voting power of all shares of the Corporation entitled to vote generally in the
election of directors, voting together as a single class, shall be required in order for the stockholders
to make, alter, change, amend, add to or repeal these By-Laws or to adopt any provision
inconsistent therewith.
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Exhibit D

Proponent Correspondence



*kk

From: John Chevedden

Date: October 24, 2020 at 10:00:06 AM EDT

Subject: {EXTERNAL} Rule 14a-8 Proposal (MA)™

To: McGinness, Janet <Janet.McGinness@mastercard.com>
Cc: Ely, Sarah <Sarah.Ely@mastercard.com>

CAUTION: The message originated from an EXTERNAL SOURCE. Please use caution when opening
attachments, clicking links or responding to this email.

Dear Ms. McGinness,

Please see the attached rule 14a-8 proposal to improve corporate governance and enhance long-term
shareholder value at de minimis up-front cost — especially considering the substantial market
capitalization of the company.

Please acknowledge proposal receipt by next day email.
Sincerely,
John Chevedden



JOHN CHEVEDDEN

Ms. Janet McGinness
Corporate Secretary
Mastercard Incorporated (MA)
2000 Purchase Street
Purchase, NY 10577

PH: 914-249-2000

Dear Ms. McGinness,

This Rule 14a-8 proposal is respectfully submitted in support of the long-term performance of
our company.

This Rule 14a-8 proposal is intended as a low-cost method to improve company performance —
especially compared to the substantial capitalization of our company.

This proposal is for the annual shareholder meeting. Rule 14a-8 requirements will be met
including the continuous ownership of the required stock value until after the date of the
respective shareholder meeting and presentation of the proposal at the annual meeting. This
submitted format, with the shareholder-supplied emphasis, is intended to be used for definitive
proxy publication.

[ expect to forward a broker letter soon so if you simply acknowledge this proposal in an email
message it may not be necessary for you to request a broker letter from me.

Your consideration and the consideration of the Board of Directors is appreciated in support of
the long-term performance of our company. Please acknowledge receipt of this proposal by
email to ies

by next day email.

Sincerely,

ﬁ%?avz,f 2922

Date

Chevedden

cc: Sarah Ely <sarah.ely(@mastercard.com>



[MA: Rule 14a-8 Proposal, October 24, 2020]
[This line and any line above it — Nof for publication. ]
Proposal 4 — Simple Majority Vote
RESOLVED, Shareholders request that our board take each step necessary so that each voting
requirement in our charter and bylaws (that is explicit or implicit due to default to state law) that
calls for a greater than simple majority vote be eliminated, and replaced by a requirement for a
majority of the votes cast for and against applicable proposals, or a simple majority in
compliance with applicable laws. If necessary this means the closest standard to a majority of the
votes cast for and against such proposals consistent with applicable laws.

Shareholders are willing to pay a premium for shares of companies that have excellent corporate
governance. Supermajority voting requirements have been found to be one of 6 entrenching
mechanisms that are negatively related to company performance according to “What Matters in
Corporate Governance” by Lucien Bebchuk, Alma Cohen and Allen Ferrell of the Harvard Law
School. Supermajority requirements are used to block initiatives supported by most shareowners
but opposed by a status quo management.

This proposal topic won from 74% to 88% support at Weyerhaeuser, Alcoa, Waste Management,
Goldman Sachs and FirstEnergy. These votes would have been higher than 74% to 88% if more
shareholders had access to independent proxy voting advice. The proponents of these proposals
included Ray T. Chevedden and William Steiner. Church & Dwight shareholders gave 99%-
support to a 2020 proposal on this same topic.

The current supermajority vote requirement does not make sense. For instance in an election
calling for an 80% shareholder approval in which 81% of shares cast ballots — then 2% of shares
opposed to an improvement proposal would prevail over the 79% of shares that vote in favor.

Adopting simple majority vote can be one step to make the corporate governance of Mastercard
more competitive and unlock shareholder value.

In anticipation of impressive shareholder support for this proposal topic an enlightened
Governance Committee and an enlightened Board of Directors and could expedite adoption of
this proposal topic by giving shareholders an opportunity to vote on a binding management

" version of this proposal at our 2021 annual meeting. Hence adoption could take place in 2021
instead of 2022. It has been 5-years since our Board adopted the good governance practice of
enabling shareholders to put 2 director candidates on the management annual meeting ballot
(shareholder proxy access).

Additional governance best practices are just waiting to be adopted at Mastercard. For instance,
a shareholder right to call a special shareholder meeting and a shareholder right to act by written
consent. Shareholders might also want to look forther into the reason behind any director
obtaining a large number of negative votes. For instance Mr. Oki Matsumoto recived 100-times
as many negative votes at our 2020 annual meeting as at least one other director.

Please vote yes:
Simple Majority Vote — Proposal 4
[The line above — Is for publication. Please assign the correct proposal number in 2 places. |



Notes:
This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15,
2004 including (emphasis added):

Accordingly, going forward, we believe that it would not be appropriate for companies to
exclude supporting statement language and/or an entire proposal in reliance on rule
14a-8(1)(3) in the following circumstances:

* the company objects to factual assertions because they are not supported;

» the company objects to factual assertions that, while not materially false or misleading,
may be disputed or countered;

« the company objects to factual assertions because those assertions may be
interpreted by shareholders in a manner that is unfavorable to the company, its
directors, or its officers; and/or

» the company objects to statements because they represent the opinion of the
shareholder proponent or a referenced source, but the statements are not identified

specifically as such.

We believe that it is appropriate under rule 14a-8 for companies to address these
objections in their statements of opposition.

See also: Sun Microsystems, Inc. (July 21, 2005).

The stock supporting this proposal will be held until after the annual meeting and the proposal
will be presented at the annual meeting. Please acknowledge this proposal promptly by email

EE



From: Yonda. Kathryn

To: *xx

Cc: McGinness, Janet

Subject: Shareholder proposal
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Letter to John Chevedden re stock ownership(450036.1).pdf

Dear Mr. Chevedden,

Attached is the response of Janet McGinness, Corporate Secretary, to the shareholder proposal you
submitted to Mastercard Incorporated on October 24, 2020.

Please confirm receipt of the attached by return email. Thank you.

Kathryn Yonda
Manager
Legal Services, Corporate Finance and Governance

Mastercard
2000 Purchase Street | Purchase, NY 10577
tel 914.249.6173



VIA EMAIL AND OVERNIGHT MAIL

October 26, 2020

Re: Stockholder Proposal

Mr. John Chevedden

*kk

Dear Mr. Chevedden:

We received your email dated October 24, 2020 submitting a stockholder proposal for inclusion in
Mastercard's proxy statement for its 2021 annual meeting (proposal). The purpose of this email and
letter is to let you know that the proposal contains certain procedural deficiencies related to proof of
ownership, which the Securities and Exchange Commission ("SEC") regulations require us to bring to
your attention.

Rule 14a-8(b)(1) of the Securities Exchange Act of 1934, (as in effect for the 2021 annual meeting),
requires that to be eligible to submit a proposal for inclusion in a company’s proxy statement, each
shareholder proponent must, among other things, have continuously held at least $2,000 in market
value of that company's common stock, or 1%, of the company's securities entitled to vote on the
proposal at the meeting for at least one year by the date the proposal is submitted.

Mastercard's stock records do not indicate that you are currently the registered holder on
Mastercard's books and records of shares of Mastercard’'s common stock and you have not provided
proof of ownership. Accordingly, you must submit to us a written statement from the “record” holder
of the shares verifying that, at the time you submitted the proposal on October 24, 2020, you had
continuously held at least $2,000 in market value, or 1%, of the Company's common stock for at
least the one year period prior to and including October 24, 2020.

Rule 14a 8(b) requires that a proponent of a proposal must prove eligibility as a shareholder of the
company by submitting either:

e awritten statement from the "record” holder of the securities verifying that at the time
the proponent submitted the proposal, the proponent had continuously held the requisite
amount of securities for at least one year; or

e acopy of a filed Schedule 13D, Schedule 13G, Form 3, Form 4, Form 5, or amendments to
those documents or updated forms, reflecting the proponent's ownership of shares as of
or before the date on which the one year eligibility period begins and the proponent'’s
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written statement that he or she continuously held the required number of shares for the
one year period as of the date of the statement.

To help shareholders comply with the requirements when submitting proof of ownership to
companies, the SEC's Division of Corporation Finance published Staff Legal Bulletin No. 14F (“SLB
14F"), dated October 18, 2011, and Staff Legal Bulletin No. 14G ("SLB 14G"), dated October 16,
2012. We have attached copies of both for your reference. A copy of Rule 14a-8, which applies to
shareholder proposals submitted for inclusion in proxy statements, is also enclosed for your
reference.

Please note that most large U.S. banks and brokers deposit their customers' securities with, and hold
those securities through, the Depository Trust Company ("DTC"), a registered clearing agency that
acts as a securities depository (DTC is also known through the account name of Cede & Co.). SLB
14F and SLB 14G provide that for securities held through the DTC, only DTC participants should be
viewed as "“record" holders of securities that are deposited at DTC. You can confirm whether your
bank or broker is a DTC participant by checking DTC's participant list, which is currently available on
the Internet at http://www.dtcc.com/client-center/dtc-directories.

If you hold shares through a bank or broker that is not a DTC participant, you will need to obtain
proof of ownership from the DTC participant through which the bank or broker holds your shares.
You should be able to find out the name of the DTC participant by asking your bank or broker. If the
DTC participant that holds your shares knows your bank or broker's holdings, but does not know your
holdings, you may satisfy the proof of ownership requirements by submitting two proof of ownership
statements—one from your bank or broker confirming your ownership and the other from the DTC
participant confirming the bank or broker's ownership. Both should verify your ownership for the
one-year period prior to and including October 24, 2020. Please review SLB 14F carefully before
submitting proof of ownership to ensure that it is compliant.

In order to meet the eligibility requirements for submitting a shareholder proposal, the SEC rules
require that these defects that we have identified be remedied. Documentation proving you had
continuously held at least $2,000 in market value, or 1%, of Mastercard's common stock for at least
the one year period prior to and including October 24, 2020 must be postmarked (or transmitted
electronically) to us no later than 14 calendar days from the date you receive this letter.

Please confirm receipt of this email and address any response to me at
janet.mcginness@mastercard.com.

Sincerely,

ﬁwﬁwﬂrw

Janet McGinness
Corporate Secretary

Attachments



Rule 14a-8 - Shareholder proposals.

This section addresses when a company must include a shareholder's proposal in its proxy
statement and identify the proposal in its form of proxy when the company holds an annual or
special meeting of shareholders. In summary, in order to have your shareholder proposal included on
a company's proxy card, and included along with any supporting statement in its proxy statement,
you must be eligible and follow certain procedures. Under a few specific circumstances, the company
is permitted to exclude your proposal, but only after submitting its reasons to the Commission. We
structured this section in a question-and-answer format so that it is easier to understand. The
references to "you" are to a shareholder seeking to submit the proposal.

(a) Question 1: What is a proposal? A shareholder proposal is your recommendation or
requirement that the company and/or its board of directors take action, which you intend to present
at a meeting of the company's shareholders. Your proposal should state as clearly as possible the
course of action that you believe the company should follow. If your proposal is placed on the
company's proxy card, the company must also provide in the form of proxy means for shareholders
to specify by boxes a choice between approval or disapproval, or abstention. Unless otherwise
indicated, the word “proposal” as used in this section refers both to your proposal, and to your
corresponding statement in support of your proposal (if any).

(b) Question 2: Who is eligible to submit a proposal, and how do | demonstrate to the company that |
am eligible?

(1) In order to be eligible to submit a proposal, you must have continuously held at least
$2,000 in market value, or 1%, of the company's securities entitled to be voted on the proposal at
the meeting for at least one year by the date you submit the proposal. You must continue to hold
those securities through the date of the meeting.

(2) If you are the registered holder of your securities, which means that your name appears
in the company's records as a shareholder, the company can verify your eligibility on its own,
although you will still have to provide the company with a written statement that you intend to
continue to hold the securities through the date of the meeting of shareholders. However, if like
many shareholders you are not a registered holder, the company likely does not know that you are a
shareholder, or how many shares you own. In this case, at the time you submit your proposal, you
must prove your eligibility to the company in one of two ways:

(i) The first way is to submit to the company a written statement from the "record” holder of
your securities (usually a broker or bank) verifying that, at the time you submitted your proposal, you
continuously held the securities for at least one year. You must also include your own written
statement that you intend to continue to hold the securities through the date of the meeting of
shareholders; or

(i) The second way to prove ownership applies only if you have filed a Schedule 13D,
Schedule 13G, Form 3, Form 4 and/or Form 5, or amendments to those documents or updated
forms, reflecting your ownership of the shares as of or before the date on which the one-year

3



eligibility period begins. If you have filed one of these documents with the SEC, you may demonstrate
your eligibility by submitting to the company:

(A) A copy of the schedule and/or form, and any subsequent amendments reporting a
change in your ownership level;

(B) Your written statement that you continuously held the required number of shares for the
one-year period as of the date of the statement; and

(C) Your written statement that you intend to continue ownership of the shares through the
date of the company's annual or special meeting.

(c) Question 3: How many proposals may | submit? Each shareholder may submit no more
than one proposal to a company for a particular shareholders' meeting.

(d) Question 4: How long can my proposal be? The proposal, including any accompanying
supporting statement, may not exceed 500 words.

(e) Question 5: What is the deadline for submitting a proposal?

(1) If you are submitting your proposal for the company's annual meeting, you can in most
cases find the deadline in last year's proxy statement. However, if the company did not hold an
annual meeting last year, or has changed the date of its meeting for this year more than 30 days
from last year's meeting, you can usually find the deadline in one of the company's quarterly reports
on Form 10-Q, or in shareholder reports of investment companies under Rule 270.30d-1 of this
chapter of the Investment Company Act of 1940. In order to avoid controversy, shareholders should
submit their proposals by means, including electronic means, that permit them to prove the date of
delivery.

(2) The deadline is calculated in the following manner if the proposal is submitted for a
regularly scheduled annual meeting. The proposal must be received at the company's principal
executive offices not less than 120 calendar days before the date of the company's proxy statement
released to shareholders in connection with the previous year's annual meeting. However, if the
company did not hold an annual meeting the previous year, or if the date of this year's annual
meeting has been changed by more than 30 days from the date of the previous year's meeting, then
the deadline is a reasonable time before the company begins to print and send its proxy materials.

(3) If you are submitting your proposal for a meeting of shareholders other than a regularly
scheduled annual meeting, the deadline is a reasonable time before the company begins to print and
send its proxy materials.

(f) Question 6: What if | fail to follow one of the eligibility or procedural requirements explained in
answers to Questions 1 through 4 of this section?

(1) The company may exclude your proposal, but only after it has notified you of the
problem, and you have failed adequately to correct it. Within 14 calendar days of receiving your
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proposal, the company must notify you in writing of any procedural or eligibility deficiencies, as well
as of the time frame for your response. Your response must be postmarked, or transmitted
electronically, no later than 14 days from the date you received the company's notification. A
company need not provide you such notice of a deficiency if the deficiency cannot be remedied, such
as if you fail to submit a proposal by the company's properly determined deadline. If the company
intends to exclude the proposal, it will later have to make a submission under Rule 14a-8 and provide
you with a copy under Question 10 below, Rule 14a-8(j).

(2) If you fail in your promise to hold the required number of securities through the date of
the meeting of shareholders, then the company will be permitted to exclude all of your proposals
from its proxy materials for any meeting held in the following two calendar years.

(9) Question 7: Who has the burden of persuading the Commission or its staff that my
proposal can be excluded? Except as otherwise noted, the burden is on the company to demonstrate
that it is entitled to exclude a proposal.

(h) Question 8: Must | appear personally at the shareholders' meeting to present the proposal?

(1) Either you, or your representative who is qualified under state law to present the
proposal on your behalf, must attend the meeting to present the proposal. Whether you attend the
meeting yourself or send a qualified representative to the meeting in your place, you should make
sure that you, or your representative, follow the proper state law procedures for attending the
meeting and/or presenting your proposal.

(2) If the company holds its shareholder meeting in whole or in part via electronic media, and
the company permits you or your representative to present your proposal via such media, then you
may appear through electronic media rather than traveling to the meeting to appear in person.

(3) If you or your qualified representative fail to appear and present the proposal, without
good cause, the company will be permitted to exclude all of your proposals from its proxy materials
for any meetings held in the following two calendar years.

(i) Question 9: If | have complied with the procedural requirements, on what other bases may a
company rely to exclude my proposal?

(1) Improper under state law: If the proposal is not a proper subject for action by
shareholders under the laws of the jurisdiction of the company's organization;

Note to paragraph (i)(1):

Depending on the subject matter, some proposals are not considered proper under state law
if they would be binding on the company if approved by shareholders. In our experience, most
proposals that are cast as recommendations or requests that the board of directors take specified
action are proper under state law. Accordingly, we will assume that a proposal drafted as a
recommendation or suggestion is proper unless the company demonstrates otherwise.



(2) Violation of law: If the proposal would, if implemented, cause the company to violate any
state, federal, or foreign law to which it is subject;

Note to paragraph (i)(2):

We will not apply this basis for exclusion to permit exclusion of a proposal on grounds that it
would violate foreign law if compliance with the foreign law would result in a violation of any state or
federal law.

(3) Violation of proxy rules: If the proposal or supporting statement is contrary to any of the
Commission's proxy rules, including Rule 14a-9, which prohibits materially false or misleading
statements in proxy soliciting materials;

(4) Personal grievance; special interest: If the proposal relates to the redress of a personal
claim or grievance against the company or any other person, or if it is designed to result in a benefit
to you, or to further a personal interest, which is not shared by the other shareholders at large;

(5) Relevance: If the proposal relates to operations which account for less than 5 percent of
the company's total assets at the end of its most recent fiscal year, and for less than 5 percent of its
net earnings and gross sales for its most recent fiscal year, and is not otherwise significantly related
to the company's business;

(6) Absence of power/authority: If the company would lack the power or authority to
implement the proposal;

(7) Management functions: If the proposal deals with a matter relating to the company's
ordinary business operations;

(8) Director elections: If the proposal:
(i) Would disqualify a nominee who is standing for election;
(ii) Would remove a director from office before his or her term expired;

(iii) Questions the competence, business judgment, or character of one or more nominees or
directors;

(iv) Seeks to include a specific individual in the company's proxy materials for election to the
board of directors; or

(v) Otherwise could affect the outcome of the upcoming election of directors.

(9) Conflicts with company's proposal: If the proposal directly conflicts with one of the
company's own proposals to be submitted to shareholders at the same meeting;

Note to paragraph (i)(9):



A company's submission to the Commission under this section should specify the points of
conflict with the company's proposal.

(10) Substantially implemented: If the company has already substantially implemented the
proposal;

Note to paragraph (i)(10):

A company may exclude a shareholder proposal that would provide an advisory vote or seek
future advisory votes to approve the compensation of executives as disclosed pursuant to Item 402
of Regulation S-K or any successor to Item 402 (a "say-on-pay vote") or that relates to the frequency
of say-on-pay votes, provided that in the most recent shareholder vote required by Rule 14a-21(b) of
this chapter a single year (i.e., one, two, or three years) received approval of a majority of votes cast
on the matter and the company has adopted a policy on the frequency of say-on-pay votes that is
consistent with the choice of the majority of votes cast in the most recent shareholder vote required
by Rule 14a-21(b) of this chapter.

(11) Duplication: If the proposal substantially duplicates another proposal previously
submitted to the company by another proponent that will be included in the company's proxy
materials for the same meeting;

(12) Resubmissions: If the proposal deals with substantially the same subject matter as
another proposal or proposals that has or have been previously included in the company's proxy
materials within the preceding 5 calendar years, a company may exclude it from its proxy materials
for any meeting held within 3 calendar years of the last time it was included if the proposal received:

(i) Less than 3% of the vote if proposed once within the preceding 5 calendar years;

(i) Less than 6% of the vote on its last submission to shareholders if proposed twice
previously within the preceding 5 calendar years; or

(iii) Less than 10% of the vote on its last submission to shareholders if proposed three times
or more previously within the preceding 5 calendar years; and

(13) Specific amount of dividends: If the proposal relates to specific amounts of cash or stock
dividends.

(j) Question 10: What procedures must the company follow if it intends to exclude my proposal?

(1) If the company intends to exclude a proposal from its proxy materials, it must file its
reasons with the Commission no later than 80 calendar days before it files its definitive proxy
statement and form of proxy with the Commission. The company must simultaneously provide you
with a copy of its submission. The Commission staff may permit the company to make its submission
later than 80 days before the company files its definitive proxy statement and form of proxy, if the
company demonstrates good cause for missing the deadline.



(2) The company must file six paper copies of the following:
(i) The proposal;

(i) An explanation of why the company believes that it may exclude the proposal, which
should, if possible, refer to the most recent applicable authority, such as prior Division letters issued
under the rule; and

(iii) A supporting opinion of counsel when such reasons are based on matters of state or
foreign law.

(k) Question 11: May | submit my own statement to the Commission responding to the
company's arguments?

Yes, you may submit a response, but it is not required. You should try to submit any response
to us, with a copy to the company, as soon as possible after the company makes its submission. This
way, the Commission staff will have time to consider fully your submission before it issues its
response. You should submit six paper copies of your response.

(I) Question 12: If the company includes my shareholder proposal in its proxy materials, what
information about me must it include along with the proposal itself?

(1) The company's proxy statement must include your name and address, as well as the
number of the company's voting securities that you hold. However, instead of providing that
information, the company may instead include a statement that it will provide the information to
shareholders promptly upon receiving an oral or written request.

(2) The company is not responsible for the contents of your proposal or supporting
statement.

(m) Question 13: What can | do if the company includes in its proxy statement reasons why it
believes shareholders should not vote in favor of my proposal, and | disagree with some of its
statements?

(1) The company may elect to include in its proxy statement reasons why it believes
shareholders should vote against your proposal. The company is allowed to make arguments
reflecting its own point of view, just as you may express your own point of view in your proposal's
supporting statement.

(2) However, if you believe that the company's opposition to your proposal contains
materially false or misleading statements that may violate our anti-fraud rule, Rule 14a-9, you
should promptly send to the Commission staff and the company a letter explaining the reasons for
your view, along with a copy of the company's statements opposing your proposal. To the extent
possible, your letter should include specific factual information demonstrating the inaccuracy of the
company's claims. Time permitting, you may wish to try to work out your differences with the
company by yourself before contacting the Commission staff.
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(3) We require the company to send you a copy of its statements opposing your proposal
before it sends its proxy materials, so that you may bring to our attention any materially false or
misleading statements, under the following timeframes:

(i) If our no-action response requires that you make revisions to your proposal or supporting
statement as a condition to requiring the company to include it in its proxy materials, then the
company must provide you with a copy of its opposition statements no later than 5 calendar days
after the company receives a copy of your revised proposal; or

(i) In all other cases, the company must provide you with a copy of its opposition statements
no later than 30 calendar days before its files definitive copies of its proxy statement and form of
proxy under Rule 14a-6.



Division of Corporation Finance
Securities and Exchange Commission

Shareholder Proposals

Staff Legal Bulletin No. 14F (CF)
Action: Publication of CF Staff Legal Bulletin
Date: October 18, 2011

Summary: This staff legal bulletin provides information for companies and shareholders regarding
Rule 14a-8 under the Securities Exchange Act of 1934.

Supplementary Information: The statements in this bulletin represent the views of the Division of
Corporation Finance (the “Division"). This bulletin is not a rule, regulation or statement of the
Securities and Exchange Commission (the “Commission”). Further, the Commission has neither
approved nor disapproved its content.

Contacts: For further information, please contact the Division's Office of Chief Counsel by calling
(202) 551-3500 or by submitting a web-based request form at https://tts.sec.gov/cgi-
bin/corp_fin_interpretive.

A. The purpose of this bulletin

This bulletin is part of a continuing effort by the Division to provide guidance on important issues
arising under Exchange Act Rule 14a-8. Specifically, this bulletin contains information regarding:

e Brokers and banks that constitute “record” holders under Rule 14a-8(b)(2)(i) for purposes
of verifying whether a beneficial owner is eligible to submit a proposal under Rule 14a-8;

e Common errors shareholders can avoid when submitting proof of ownership to companies;
e The submission of revised proposals;

e Procedures for withdrawing no-action requests regarding proposals submitted by multiple
proponents; and

e The Division's new process for transmitting Rule 14a-8 no-action responses by email.

You can find additional guidance regarding Rule 14a-8 in the following bulletins that are available on
the Commission's website: SLB No. 14, SLB No. 14A, SLB No. 14B, SLB No. 14C, SLB No. 14D and
SLB No. 14E.
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B. The types of brokers and banks that constitute "record” holders under Rule 14a-8(b)(2)(i)
for purposes of verifying whether a beneficial owner is eligible to submit a proposal under
Rule 14a-8

1. Eligibility to submit a proposal under Rule 14a-8

To be eligible to submit a shareholder proposal, a shareholder must have continuously held at least
$2,000 in market value, or 1%, of the company's securities entitled to be voted on the proposal at
the shareholder meeting for at least one year as of the date the shareholder submits the proposal.
The shareholder must also continue to hold the required amount of securities through the date of the
meeting and must provide the company with a written statement of intent to do so.!

The steps that a shareholder must take to verify his or her eligibility to submit a proposal depend on
how the shareholder owns the securities. There are two types of security holders in the U.S.:
registered owners and beneficial owners.? Registered owners have a direct relationship with the
issuer because their ownership of shares is listed on the records maintained by the issuer or its
transfer agent. If a shareholder is a registered owner, the company can independently confirm that
the shareholder's holdings satisfy Rule 14a-8(b)'s eligibility requirement.

The vast majority of investors in shares issued by U.S. companies, however, are beneficial owners,
which means that they hold their securities in book-entry form through a securities intermediary,
such as a broker or a bank. Beneficial owners are sometimes referred to as “street name" holders.
Rule 14a-8(b)(2)(i) provides that a beneficial owner can provide proof of ownership to support his or
her eligibility to submit a proposal by submitting a written statement “from the ‘record’ holder of
[the] securities (usually a broker or bank)," verifying that, at the time the proposal was submitted,
the shareholder held the required amount of securities continuously for at least one year.?

2. The role of the Depository Trust Company

Most large U.S. brokers and banks deposit their customers' securities with, and hold those securities
through, the Depository Trust Company ("DTC"), a registered clearing agency acting as a securities

1 See Rule 14a-8(b).

2 For an explanation of the types of share ownership in the U.S., see Concept Release on U.S. Proxy System,
Release No. 34-62495 (July 14, 2010) [75 FR 42982] (“Proxy Mechanics Concept Release"), at Section I.A. The term
"beneficial owner” does not have a uniform meaning under the federal securities laws. It has a different meaning in
this bulletin as compared to "beneficial owner” and "beneficial ownership” in Sections 13 and 16 of the Exchange Act.
Our use of the term in this bulletin is not intended to suggest that registered owners are not beneficial owners for
purposes of those Exchange Act provisions. See Proposed Amendments to Rule 14a-8 under the Securities Exchange
Act of 1934 Relating to Proposals by Security Holders, Release No. 34-12598 (July 7, 1976) [41 FR 29982], at n.2
(“The term 'beneficial owner’ when used in the context of the proxy rules, and in light of the purposes of those rules,
may be interpreted to have a broader meaning than it would for certain other purpose[s] under the federal securities
laws, such as reporting pursuant to the Williams Act.”).

3If a shareholder has filed a Schedule 13D, Schedule 13G, Form 3, Form 4 or Form 5 reflecting ownership of the
required amount of shares, the shareholder may instead prove ownership by submitting a copy of such filings and
providing the additional information that is described in Rule 14a-8(b)(2)(ii).

11



depository. Such brokers and banks are often referred to as "participants” in DTC.* The names of
these DTC participants, however, do not appear as the registered owners of the securities deposited
with DTC on the list of shareholders maintained by the company or, more typically, by its transfer
agent. Rather, DTC's nominee, Cede & Co., appears on the shareholder list as the sole registered
owner of securities deposited with DTC by the DTC participants. A company can request from DTC a
“securities position listing" as of a specified date, which identifies the DTC participants having a
position in the company's securities and the number of securities held by each DTC participant on
that date.®

3. Brokers and banks that constitute “record” holders under Rule
14a-8(b)(2)(i) for purposes of verifying whether a beneficial owner is eligible to
submit a proposal under Rule 14a-8

In The Hain Celestial Group, Inc. (Oct. 1, 2008), we took the position that an introducing broker could
be considered a "record" holder for purposes of Rule 14a-8(b)(2)(i). An introducing broker is a broker
that engages in sales and other activities involving customer contact, such as opening customer
accounts and accepting customer orders, but is not permitted to maintain custody of customer
funds and securities.® Instead, an introducing broker engages another broker, known as a “clearing
broker,"” to hold custody of client funds and securities, to clear and execute customer trades, and to
handle other functions such as issuing confirmations of customer trades and customer account
statements. Clearing brokers generally are DTC participants; introducing brokers generally are not.
As introducing brokers generally are not DTC participants, and therefore typically do not appear on
DTC's securities position listing, Hain Celestial has required companies to accept proof of ownership
letters from brokers in cases where, unlike the positions of registered owners and brokers and banks
that are DTC participants, the company is unable to verify the positions against its own or its
transfer agent's records or against DTC's securities position listing.

In light of questions we have received following two recent court cases relating to proof of ownership
under Rule 14a-87 and in light of the Commission’s discussion of registered and beneficial owners in
the Proxy Mechanics Concept Release, we have reconsidered our views as to what types of brokers
and banks should be considered “record” holders under Rule

14a-8(b)(2)(i). Because of the transparency of DTC participants' positions in a company's securities,

4 DTC holds the deposited securities in “fungible bulk,” meaning that there are no specifically identifiable shares
directly owned by the DTC participants. Rather, each DTC participant holds a pro rata interest or position in the
aggregate number of shares of a particular issuer held at DTC. Correspondingly, each customer of a DTC participant
- such as an individual investor — owns a pro rata interest in the shares in which the DTC participant has a pro rata
interest. See Proxy Mechanics Concept Release, at Section 11.B.2.a.

*> See Exchange Act Rule 17Ad-8.

¢ See Net Capital Rule, Release No. 34-31511 (Nov. 24, 1992) [57 FR 56973] (“Net Capital Rule Release"), at
Section II.C.

7 See KBR Inc. v. Chevedden, Civil Action No. H-11-0196, 2011 U.S. Dist. LEXIS 36431, 2011 WL 1463611 (S.D.
Tex. Apr. 4, 2011); Apache Corp. v. Chevedden, 696 F. Supp. 2d 723 (S.D. Tex. 2010). In both cases, the court
concluded that a securities intermediary was not a record holder for purposes of Rule 14a-8(b) because it did not
appear on a list of the company's non-objecting beneficial owners or on any DTC securities position listing, nor was
the intermediary a DTC participant.
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we will take the view going forward that, for Rule 14a-8(b)(2)(i) purposes, only DTC participants
should be viewed as "record” holders of securities that are deposited at DTC. As a result, we will no
longer follow Hain Celestial.

We believe that taking this approach as to who constitutes a “record” holder for purposes of Rule
14a-8(b)(2)(i) will provide greater certainty to beneficial owners and companies. We also note that
this approach is consistent with Exchange Act Rule 12g5-1 and a 1988 staff no-action letter
addressing that rule,® under which brokers and banks that are DTC participants are considered to be
the record holders of securities on deposit with DTC when calculating the number of record holders
for purposes of Sections 12(g) and 15(d) of the Exchange Act.

Companies have occasionally expressed the view that, because DTC's nominee, Cede & Co., appears
on the shareholder list as the sole registered owner of securities deposited with DTC by the DTC
participants, only DTC or Cede & Co. should be viewed as the “record” holder of the securities held on
deposit at DTC for purposes of Rule 14a-8(b)(2)(i). We have never interpreted the rule to require a
shareholder to obtain a proof of ownership letter from DTC or Cede & Co., and nothing in this
guidance should be construed as changing that view.

How can a shareholder determine whether his or her broker or bank is a DTC participant?

Shareholders and companies can confirm whether a particular broker or bank is a DTC participant by
checking DTC's participant list, which is currently available on the Internet at
http://www.dtcc.com/downloads/membership/directories/dtc/alpha.pdf.

What if a shareholder's broker or bank is not on DTC's participant list?

The shareholder will need to obtain proof of ownership from the DTC participant through which the
securities are held. The shareholder should be able to find out who this DTC participant is by asking
the shareholder's broker or bank.?

If the DTC participant knows the shareholder’s broker or bank's holdings, but does not know the
shareholder’s holdings, a shareholder could satisfy Rule 14a-8(b)(2)(i) by obtaining and submitting
two proof of ownership statements verifying that, at the time the proposal was submitted, the
required amount of securities were continuously held for at least one year - one from the
shareholder's broker or bank confirming the shareholder's ownership, and the other from the DTC
participant confirming the broker or bank's ownership.

How will the staff process no-action requests that argue for exclusion on the basis that the
shareholder’s proof of ownership is not from a DTC participant?

8 Techne Corp. (Sept. 20, 1988).

? In addition, if the shareholder's broker is an introducing broker, the shareholder’s account statements should
include the clearing broker's identity and telephone number. See Net Capital Rule Release, at Section II.C.(iii). The
clearing broker will generally be a DTC participant.
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The staff will grant no-action relief to a company on the basis that the shareholder’s proof of
ownership is not from a DTC participant only if the company's notice of defect describes the required
proof of ownership in a manner that is consistent with the guidance contained in this bulletin. Under
Rule 14a-8(f)(1), the shareholder will have an opportunity to obtain the requisite proof of ownership
after receiving the notice of defect.

C. Common errors shareholders can avoid when submitting proof of ownership to companies

In this section, we describe two common errors shareholders make when submitting proof of
ownership for purposes of Rule 14a-8(b)(2), and we provide guidance on how to avoid these errors.

First, Rule 14a-8(b) requires a shareholder to provide proof of ownership that he or she has
"continuously held at least $2,000 in market value, or 1%, of the company's securities entitled to be
voted on the proposal at the meeting for at least one year by the date you submit the proposal”
(emphasis added).*® We note that many proof of ownership letters do not satisfy this requirement
because they do not verify the shareholder's beneficial ownership for the entire one-year period
preceding and including the date the proposal is submitted. In some cases, the letter speaks as of a
date before the date the proposal is submitted, thereby leaving a gap between the date of the
verification and the date the proposal is submitted. In other cases, the letter speaks as of a date
after the date the proposal was submitted but covers a period of only one year, thus failing to verify
the shareholder's beneficial ownership over the required full one-year period preceding the date of
the proposal's submission.

Second, many letters fail to confirm continuous ownership of the securities. This can occur when a
broker or bank submits a letter that confirms the shareholder’s beneficial ownership only as of a
specified date but omits any reference to continuous ownership for a one-year period.

We recognize that the requirements of Rule 14a-8(b) are highly prescriptive and can cause
inconvenience for shareholders when submitting proposals. Although our administration of Rule 14a-
8(b) is constrained by the terms of the rule, we believe that shareholders can avoid the two errors
highlighted above by arranging to have their broker or bank provide the required verification of
ownership as of the date they plan to submit the proposal using the following format:

“As of [date the proposal is submitted], [name of shareholder] held,
and has held continuously for at least one year, [number of
securities] shares of [company name] [class of securities]."*

As discussed above, a shareholder may also need to provide a separate written statement from the
DTC participant through which the shareholder's securities are held if the shareholder's broker or
bank is not a DTC participant.

10 For purposes of Rule 14a-8(b), the submission date of a proposal will generally precede the company's receipt
date of the proposal, absent the use of electronic or other means of same-day delivery.

1 This format is acceptable for purposes of Rule 14a-8(b), but it is not mandatory or exclusive.
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D. The submission of revised proposals

On occasion, a shareholder will revise a proposal after submitting it to a company. This section
addresses questions we have received regarding revisions to a proposal or supporting statement.

1. A shareholder submits a timely proposal. The shareholder then submits a revised
proposal before the company’s deadline for receiving proposals. Must the company
accept the revisions?

Yes. In this situation, we believe the revised proposal serves as a replacement of the initial proposal.
By submitting a revised proposal, the shareholder has effectively withdrawn the initial proposal.
Therefore, the shareholder is not in violation of the one-proposal limitation in Rule 14a-8(c).*? If the
company intends to submit a no-action request, it must do so with respect to the revised proposal.

We recognize that in Question and Answer E.2 of SLB No. 14, we indicated that if a shareholder
makes revisions to a proposal before the company submits its no-action request, the company can
choose whether to accept the revisions. However, this guidance has led some companies to believe
that, in cases where shareholders attempt to make changes to an initial proposal, the company is
free to ignore such revisions even if the revised proposal is submitted before the company's deadline
for receiving shareholder proposals. We are revising our guidance on this issue to make clear that a
company may not ignore a revised proposal in this situation.®

2. A shareholder submits a timely proposal. After the deadline for receiving proposals,
the shareholder submits a revised proposal. Must the company accept the revisions?

No. If a shareholder submits revisions to a proposal after the deadline for receiving proposals under
Rule 14a-8(e), the company is not required to accept the revisions. However, if the company does not
accept the revisions, it must treat the revised proposal as a second proposal and submit a notice
stating its intention to exclude the revised proposal, as required by Rule 14a-8(j). The company's
notice may cite Rule 14a-8(e) as the reason for excluding the revised proposal. If the company does
not accept the revisions and intends to exclude the initial proposal, it would also need to submit its
reasons for excluding the initial proposal.

12 As such, it is not appropriate for a company to send a notice of defect for multiple proposals under Rule 14a-
8(c) upon receiving a revised proposal.

13 This position will apply to all proposals submitted after an initial proposal but before the company's deadline
for receiving proposals, regardless of whether they are explicitly labeled as "revisions” to an initial proposal, unless the
shareholder affirmatively indicates an intent to submit a second, additional proposal for inclusion in the company's
proxy materials. In that case, the company must send the shareholder a notice of defect pursuant to Rule 14a-8(f)(1)
if it intends to exclude either proposal from its proxy materials in reliance on Rule 14a-8(c). In light of this guidance,
with respect to proposals or revisions received before a company's deadline for submission, we will no longer follow
Layne Christensen Co. (Mar. 21, 2011) and other prior staff no-action letters in which we took the view that a
proposal would violate the Rule 14a-8(c) one-proposal limitation if such proposal is submitted to a company after the
company has either submitted a Rule 14a-8 no-action request to exclude an earlier proposal submitted by the same
proponent or notified the proponent that the earlier proposal was excludable under the rule.
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3. If a shareholder submits a revised proposal, as of which date must the shareholder
prove his or her share ownership?

A shareholder must prove ownership as of the date the original proposal is submitted. When the
Commission has discussed revisions to proposals,** it has not suggested that a revision triggers a
requirement to provide proof of ownership a second time. As outlined in Rule 14a-8(b), proving
ownership includes providing a written statement that the shareholder intends to continue to hold
the securities through the date of the shareholder meeting. Rule 14a-8(f)(2) provides that if the
shareholder “fails in [his or her] promise to hold the required number of securities through the date of
the meeting of shareholders, then the company will be permitted to exclude all of [the same
shareholder's] proposals from its proxy materials for any meeting held in the following two calendar
years.” With these provisions in mind, we do not interpret Rule 14a-8 as requiring additional proof of
ownership when a shareholder submits a revised proposal.*®

E. Procedures for withdrawing no-action requests for proposals submitted by multiple
proponents

We have previously addressed the requirements for withdrawing a Rule 14a-8 no-action request in
SLB Nos. 14 and 14C. SLB No. 14 notes that a company should include with a withdrawal letter
documentation demonstrating that a shareholder has withdrawn the proposal. In cases where a
proposal submitted by multiple shareholders is withdrawn, SLB No. 14C states that, if each
shareholder has designated a lead individual to act on its behalf and the company is able to
demonstrate that the individual is authorized to act on behalf of all of the proponents, the company
need only provide a letter from that lead individual indicating that the lead individual is withdrawing
the proposal on behalf of all of the proponents.

Because there is no relief granted by the staff in cases where a no-action request is withdrawn
following the withdrawal of the related proposal, we recognize that the threshold for withdrawing a
no-action request need not be overly burdensome. Going forward, we will process a withdrawal
request if the company provides a letter from the lead filer that includes a representation that the
lead filer is authorized to withdraw the proposal on behalf of each proponent identified in the
company's no-action request.*

F. Use of email to transmit our Rule 14a-8 no-action responses to companies and proponents

To date, the Division has transmitted copies of our Rule 14a-8 no-action responses, including copies
of the correspondence we have received in connection with such requests, by U.S. mail to companies

14 See, e.g., Adoption of Amendments Relating to Proposals by Security Holders, Release No. 34-12999 (Nov. 22,
1976) [41 FR 52994].

15 Because the relevant date for proving ownership under Rule 14a-8(b) is the date the proposal is submitted, a
proponent who does not adequately prove ownership in connection with a proposal is not permitted to submit
another proposal for the same meeting on a later date.

6 Nothing in this staff position has any effect on the status of any shareholder proposal that is not withdrawn by
the proponent or its authorized representative.
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and proponents. We also post our response and the related correspondence to the Commission's
website shortly after issuance of our response.

In order to accelerate delivery of staff responses to companies and proponents, and to reduce our
copying and postage costs, going forward, we intend to transmit our Rule 14a-8 no-action responses
by email to companies and proponents. We therefore encourage both companies and proponents to
include email contact information in any correspondence to each other and to us. We will use U.S.
mail to transmit our no-action response to any company or proponent for which we do not have
email contact information.

Given the availability of our responses and the related correspondence on the Commission's website
and the requirement under Rule 14a-8 for companies and proponents to copy each other on
correspondence submitted to the Commission, we believe it is unnecessary to transmit copies of the
related correspondence along with our no-action response. Therefore, we intend to transmit only our
staff response and not the correspondence we receive from the parties. We will continue to post to
the Commission's website copies of this correspondence at the same time that we post our staff no-
action response.
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Division of Corporation Finance
Securities and Exchange Commission

Shareholder Proposals
Staff Legal Bulletin No. 14G (CF)
Action: Publication of CF Staff Legal Bulletin

Date: October 16, 2012

Summary: This staff legal bulletin provides information for companies and shareholders regarding
Rule 14a-8 under the Securities Exchange Act of 1934,

Supplementary Information: The statements in this bulletin represent the views of the Division of
Corporation Finance (the “Division"). This bulletin is not a rule, regulation or statement of the
Securities and Exchange Commission (the "Commission"). Further, the Commission has neither
approved nor disapproved its content.

Contacts: For further information, please contact the Division's Office of Chief Counsel by calling
(202) 551-3500 or by submitting a web-based request form at https://tts.sec.gov/cqi-
bin/corp fin interpretive.

A. The purpose of this bulletin

This bulletin is part of a continuing effort by the Division to provide guidance on important issues
arising under Exchange Act Rule 14a-8. Specifically, this bulletin contains information regarding:

e the parties that can provide proof of ownership under Rule 14a-8(b)(2)(i) for purposes of
verifying whether a beneficial owner is eligible to submit a proposal under Rule 14a-8;

e the manner in which companies should notify proponents of a failure to provide proof of
ownership for the one-year period required under Rule 14a-8(b)(1); and

e the use of website references in proposals and supporting statements.

You can find additional guidance regarding Rule 14a-8 in the following bulletins that are available on
the Commission's website: SLB No. 14, SLB No. 14A, SLB No. 14B, SLB No. 14C, SLB No. 14D, SLB
No. 14E and SLB No. 14F.

B. Parties that can provide proof of ownership under Rule 14a-8(b)(2)(i) for purposes of verifying
whether a beneficial owner is eligible to submit a proposal under Rule 14a-8

1. Sufficiency of proof of ownership letters provided by affiliates of DTC participants for
purposes of Rule 14a-8(b)(2)(i)
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To be eligible to submit a proposal under Rule 14a-8, a shareholder must, among other things,
provide documentation evidencing that the shareholder has continuously held at least $2,000 in
market value, or 1%, of the company's securities entitled to be voted on the proposal at the
shareholder meeting for at least one year as of the date the shareholder submits the proposal. If the
shareholder is a beneficial owner of the securities, which means that the securities are held in book-
entry form through a securities intermediary, Rule 14a-8(b)(2)(i) provides that this documentation
can be in the form of a "written statement from the ‘record’ holder of your securities (usually a
broker or bank)...."

In SLB No. 14F, the Division described its view that only securities intermediaries that are
participants in the Depository Trust Company ("DTC") should be viewed as "record” holders of
securities that are deposited at DTC for purposes of Rule 14a-8(b)(2)(i). Therefore, a beneficial
owner must obtain a proof of ownership letter from the DTC participant through which its securities
are held at DTC in order to satisfy the proof of ownership requirements in Rule 14a-8.

During the most recent proxy season, some companies questioned the sufficiency of proof of
ownership letters from entities that were not themselves DTC participants, but were affiliates of
DTC participants.t By virtue of the affiliate relationship, we believe that a securities intermediary
holding shares through its affiliated DTC participant should be in a position to verify its customers'
ownership of securities. Accordingly, we are of the view that, for purposes of Rule 14a-8(b)(2)(i), a
proof of ownership letter from an affiliate of a DTC participant satisfies the requirement to provide
a proof of ownership letter from a DTC participant.

2. Adequacy of proof of ownership letters from securities intermediaries that are not
brokers or banks

We understand that there are circumstances in which securities intermediaries that are not brokers
or banks maintain securities accounts in the ordinary course of their business. A shareholder who
holds securities through a securities intermediary that is not a broker or bank can satisfy Rule 14a-
8's documentation requirement by submitting a proof of ownership letter from that securities
intermediary.2 If the securities intermediary is not a DTC participant or an affiliate of a DTC
participant, then the shareholder will also need to obtain a proof of ownership letter from the DTC
participant or an affiliate of a DTC participant that can verify the holdings of the securities
intermediary.

C. Manner in which companies should notify proponents of a failure to provide proof of ownership
for the one-year period required under Rule 14a-8(b)(1)

As discussed in Section C of SLB No. 14F, a common error in proof of ownership letters is that they
do not verify a proponent's beneficial ownership for the entire one-year period preceding and
including the date the proposal was submitted, as required by Rule 14a0-8(b)(1). In some cases, the
letter speaks as of a date before the date the proposal was submitted, thereby leaving a gap
between the date of verification and the date the proposal was submitted. In other cases, the letter
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speaks as of a date after the date the proposal was submitted but covers a period of only one year,
thus failing to verify the proponent's beneficial ownership over the required full one-year period
preceding the date of the proposal’s submission.

Under Rule 14a-8(f), if a proponent fails to follow one of the eligibility or procedural requirements of
the rule, a company may exclude the proposal only if it notifies the proponent of the defect and the
proponent fails to correct it. In SLB No. 14 and SLB No. 14B, we explained that companies should
provide adequate detail about what a proponent must do to remedy all eligibility or procedural
defects.

We are concerned that companies’ notices of defect are not adequately describing the defects or
explaining what a proponent must do to remedy defects in proof of ownership letters. For example,
some companies' notices of defect make no mention of the gap in the period of ownership covered
by the proponent's proof of ownership letter or other specific deficiencies that the company has
identified. We do not believe that such notices of defect serve the purpose of Rule 14a-8(f).

Accordingly, going forward, we will not concur in the exclusion of a proposal under Rules 14a-8(b)
and 14a-8(f) on the basis that a proponent’s proof of ownership does not cover the one-year period
preceding and including the date the proposal is submitted unless the company provides a notice of
defect that identifies the specific date on which the proposal was submitted and explains that the
proponent must obtain a new proof of ownership letter verifying continuous ownership of the
requisite amount of securities for the one-year period preceding and including such date to cure the
defect. We view the proposal's date of submission as the date the proposal is postmarked or
transmitted electronically. Identifying in the notice of defect the specific date on which the proposal
was submitted will help a proponent better understand how to remedy the defects described above
and will be particularly helpful in those instances in which it may be difficult for a proponent to
determine the date of submission, such as when the proposal is not postmarked on the same day it is
placed in the mail. In addition, companies should include copies of the postmark or evidence of
electronic transmission with their no-action requests.

D. Use of website addresses in proposals and supporting statements

Recently, a number of proponents have included in their proposals or in their supporting statements
the addresses to websites that provide more information about their proposals. In some cases,
companies have sought to exclude either the website address or the entire proposal due to the
reference to the website address.

In SLB No. 14, we explained that a reference to a website address in a proposal does not raise the
concerns addressed by the 500-word limitation in Rule 14a-8(d). We continue to be of this view and,
accordingly, we will continue to count a website address as one word for purposes of Rule 14a-8(d).
To the extent that the company seeks the exclusion of a website reference in a proposal, but not the
proposal itself, we will continue to follow the guidance stated in SLB No. 14, which provides that
references to website addresses in proposals or supporting statements could be subject to exclusion
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under Rule 14a-8(i)(3) if the information contained on the website is materially false or misleading,
irrelevant to the subject matter of the proposal or otherwise in contravention of the proxy rules,
including Rule 14a-9.2

In light of the growing interest in including references to website addresses in proposals and
supporting statements, we are providing additional guidance on the appropriate use of website
addresses in proposals and supporting statements.#

1. References to website addresses in a proposal or supporting statement and Rule 14a-

8(1)(3)

References to websites in a proposal or supporting statement may raise concerns under Rule 14a-
8(1)(3). In SLB No. 14B, we stated that the exclusion of a proposal under Rule 14a-8(i)(3) as vague
and indefinite may be appropriate if neither the shareholders voting on the proposal, nor the
company in implementing the proposal (if adopted), would be able to determine with any reasonable
certainty exactly what actions or measures the proposal requires. In evaluating whether a proposal
may be excluded on this basis, we consider only the information contained in the proposal and
supporting statement and determine whether, based on that information, shareholders and the
company can determine what actions the proposal seeks.

If a proposal or supporting statement refers to a website that provides information necessary for
shareholders and the company to understand with reasonable certainty exactly what actions or
measures the proposal requires, and such information is not also contained in the proposal or in the
supporting statement, then we believe the proposal would raise concerns under Rule 14a-9 and
would be subject to exclusion under Rule 14a-8(i)(3) as vague and indefinite. By contrast, if
shareholders and the company can understand with reasonable certainty exactly what actions or
measures the proposal requires without reviewing the information provided on the website, then we
believe that the proposal would not be subject to exclusion under Rule 14a-8(i)(3) on the basis of the
reference to the website address. In this case, the information on the website only supplements the
information contained in the proposal and in the supporting statement.

2, Providing the company with the materials that will be published on the referenced
website

We recognize that if a proposal references a website that is not operational at the time the proposal
is submitted, it will be impossible for a company or the staff to evaluate whether the website
reference may be excluded. In our view, a reference to a non-operational website in a proposal or
supporting statement could be excluded under Rule 14a-8(i)(3) as irrelevant to the subject matter of
a proposal. We understand, however, that a proponent may wish to include a reference to a website
containing information related to the proposal but wait to activate the website until it becomes
clear that the proposal will be included in the company's proxy materials. Therefore, we will not
concur that a reference to a website may be excluded as irrelevant under Rule 14a-8(i)(3) on the
basis that it is not yet operational if the proponent, at the time the proposal is submitted, provides
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the company with the materials that are intended for publication on the website and a
representation that the website will become operational at, or prior to, the time the company files its
definitive proxy materials.

3. Potential issues that may arise if the content of a referenced website changes after the
proposal is submitted

To the extent the information on a website changes after submission of a proposal and the company
believes the revised information renders the website reference excludable under Rule 140-8, a
company seeking our concurrence that the website reference may be excluded must submit a letter
presenting its reasons for doing so. While Rule 14a-8(j) requires a company to submit its reasons for
exclusion with the Commission no later than 80 calendar days before it files its definitive proxy
materials, we may concur that the changes to the referenced website constitute “"good cause” for
the company to file its reasons for excluding the website reference after the 80-day deadline and
grant the company's request that the 80-day requirement be waived.

1An entity is an "affiliate” of a DTC participant if such entity directly, or indirectly through one or more
intermediaries, controls or is controlled by, or is under common control with, the DTC participant.

2Rule 14a-8(b)(2)(i) itself acknowledges that the record holder is "usually,” but not always, a broker or
bank.

3Rule 14a-9 prohibits statements in proxy materials which, at the time and in the light of the
circumstances under which they are made, are false or misleading with respect to any material fact, or
which omit to state any material fact necessary in order to make the statements not false or misleading.

4A website that provides more information about a shareholder proposal may constitute a proxy
solicitation under the proxy rules. Accordingly, we remind shareholders who elect to include website
addresses in their proposals to comply with all applicable rules regarding proxy solicitations.
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From: John Chevedden

To: Yonda. Kathryn

Cc: McGinness, Janet

Subject: {EXTERNAL} Shareholder proposal (MA)
Date: Monday, October 26, 2020 5:33:24 PM

CAUTION: The message originated from an EXTERNAL SOURCE. Please use caution when opening attachments,
clicking links or responding to this email.

Hard copy not needed.



From: Della Fave, Annamarie

To: Yonda, Kathryn

Cc: Brown, Craig; McGinness, Janet

Subject: MA Shareholder Matter: FedEx Shipment 922061572438: Your package has been delivered: JOHN CHEVEDDEN
Date: Tuesday, October 27, 2020 10:39:05 AM

Attachments: Image001.png

Evidence of delivery.

Annamarie Della Fave
Director
Legal Services

Mastercard International Incorporated
2000 Purchase Street, Purchase NY 10577-2509
tel 914-249-2345 | mobile 914-364-1221

From: TrackingUpdates@fedex.com <TrackingUpdates@fedex.com:>

Sent: Tuesday, October 27, 2020 10:30 AM

To: Della Fave, Annamarie <Annamarie.DellaFave@mastercard.com>

Subject: {EXTERNAL} FedEx Shipment 922061572438: Your package has been delivered

CAUTION: The message originated from an EXTERNAL SOURCE. Please use caution
when opening attachments, clicking links or responding to this email.

Hi. Your package was
- delivered Tue, 10/27/2020 at -
[27am.



Delivered to

OBTAIN PROOF OF DELIVERY
TRACKING NUMBER 922061572438
FROM MASTERCARD INC. - GLOBAL HQ

2000 PURCHASE ST.
PURCHASE, NY, US, 10577

TO MR. JOHN CHEVEDDEN
—_—
DEPARTMENT I‘lUl"n‘[BERl ANNAMARIE DELLA FAVE
REFEREN(’.‘El 701.561004.7906.67 PUR
SHIPPER REFEREN(Z‘.EI 701.561004.7906.67 . PUR
SHIP D.\‘-\TEIl Mon 10/26/2020 05:47 PM
DELIVERED T0l Residence
PACKAGING TYPEl FedEx Envelope
ORlGiNl PURCHASE, NY, US, 10577
DESTII’*.L!'-\TICH’*.[I REDONDO BEACH, CA, US, 90278
SPECIAL HI!!\IN.[DLtNGI Residential Delivery
NUMBER OF PIEC:ESl 1
TOTAL SHIPMENT WE[GHTl 0.50 LB
SERVICE TYPE. FedEx First Overnight

Download the
FedEx® Mobile app



From: Yonda. Kathryn

To: "John Chevedden"

Cc: McGinness, Janet

Subject: RE: {EXTERNAL} Rule 14a-8 Proposal (MA) blb
Date: Wednesday, November 4, 2020 1:25:00 PM
Attachments: image001.png

Mr. Chevedden,
This is to confirm receipt of your email and attached letter.

Kathryn Yonda
Manager
Legal Services, Corporate Finance and Governance

Mastercard
2000 Purchase Street | Purchase, NY 10577
tel 914.249.6173

From: John Chevedden
Sent: Tuesday, November 3, 2020 8:58 PM

To: McGinness, Janet <Janet.McGinness@mastercard.com>
Cc: Yonda, Kathryn <Kathryn.Yonda@mastercard.com>
Subject: {EXTERNAL} Rule 14a-8 Proposal (MA) blb

*kk

CAUTION: The message originated from an EXTERNAL SOURCE. Please use caution when
opening attachments, clicking links or responding to this email.

Dear Ms. McGinness,

Please see the attached cover letter.
Please confirm receipt.

Sincerely,

John Chevedden



=

a2 o

Personal Investing P.O. Box 770001 %F- ’w
Cincinnati, OH 45277-0045 ’de 'g
November 03, 2020

John R Chevedden

EE 2 3

Dear Mr. Chevedden:

This letter is provided at the request of Mr. John R. Chevedden, a customer of Fidelity
Investments.

Please accept this letter as confirmation that as of market close on November 2, 2020, Mr.
Chevedden has continuously owned no fewer than the share quantities of the securities
shown in the table below, since October 22, 2019.

Security Name CuSsI? Trading Share Quantity
Symbol _

Synopsys Inc 871607107 SNPS 25.000

Intercontinental Exchange 45866F 104 ICE 50.000

Inc

Mastercard Inc 576360104 MA 20.000

These securities are registered in the name of National Financial Services LLC, a DTC
participant (DTC number: 0226) and Fidelity Investments subsidiary. Please note that this
information is unaudited and not intended to replace your monthly statements or official tax
documents.

I hope you find this information helpful. If you have any questions regarding this issue or
general inquiries regarding your account, please contact the Fidelity Private Client Group at
800-544-5704 for assistance.
Sincerely,

I

¢

f\l
Matthew Vasquez
Operations Specialist

Our File: W443863-260CT20

Fidelity Brokerage Services LLC, Members NYSE, SIPC.



From: John Chevedden

To: McGinness, Janet

Cc: Yonda, Kathryn

Subject: {EXTERNAL} Rule 14a-8 Proposal (MA)™ " revised
Date: Wednesday, December 30, 2020 10:17:53 PM
Attachments: 30122020 5.pdf

CAUTION: The message originated from an EXTERNAL SOURCE. Please use caution
when opening attachments, clicking links or responding to this email.

Dear Ms. McGinness,

Please see the attached rule 14a-8 proposal to improve corporate governance and enhance
long-term shareholder value at de minimis up-front cost — especially considering the
substantial market capitalization of the company.

Sincerely,
John Chevedden



JOHN CI;I‘EEVEI)DEN

Ms. Janet McGinness
Corporate Secretary
Mastercard Incorporated (MA) kPEUSEZD 2RO DEL A dxo

2000 Purchase Street
Purchase, NY 10577
PH: 914-249-2000
Dear Ms. McGinness,

This Rule 14a-8 proposal is respectfully submitted in support of the long-term performance of

. our company.

This Rule 14a-8 proposal is intended as a low-cost method to improve company performance —
especially compared to the substantial capitalization of our company.

This proposal is for the annual sharcholder meeting. Rule 14a-8 requirements will be met
including the continuous ownership of the required stock value until after the date of the
respective shareholder meeting and presentation of the proposal at the annual meeting. This
submitted format, with the shareholder-supplied emphasis, is intended to be used for definitive
proxy publication. '

I expect to forward a broker letter soon so if you simply acknowledge this proposal in an email
message it may not be necessary for you to request a broker letter from me.

Your consideration and the consideration of the Board of Directors is appreciated in support of
the long-term performance of our company. Please acknowledge receipt of this proposal by
email to i

by next day email.

Sincerely,

ﬁ%z-/z/f 2o 2o

n Chevedden Date

cc: Sarah Ely <sarah.ely@mastercard.com>



[MA: Rule 14a-8 Proposal, October 24, 2020 | Revised December 30, 2020]
[This line and any line above it — Not for publication. |
Proposal 4 — Simple Majority Vote
RESOLVED, Shareholders request that our board take each step necessary so that each voting
requirement in our charter and bylaws (that is explicit or implicit due to default to state law) that
calls for a greater than simple majority vote be eliminated, and replaced by a requirement for a
majority of the votes cast for and against applicable proposals, or a simple majority in
compliance with applicable laws. If necessary this means the closest standard to a majority of the
votes cast for and against such proposals consistent with applicable laws.

Shareholders are willing to pay a premium for shares of companies that have excellent corporate
governance. Supermajority voting requirements have been found to be one of 6 entrenching
mechanisms that are negatively related to company performance according to “What Matters in
Corporate Governance” by Lucien Bebchuk, Alma Cohen and Allen Ferrell of the Harvard Law
School. Supermajority requirements are used to block initiatives supported by most shareowners
but opposed by a status quo management.

This proposal topic won from 74% to 88% support at Weyerhaeuser, Alcoa, Waste Management,
Goldman Sachs and FirstEnergy. These votes would have been higher than 74% to 88% if more
shareholders had access to independent proxy voting advice. The proponents of these proposals
included Ray T. Chevedden and William Steiner. Church & Dwight shareholders gave 99%-
support to a 2020 proposal on this same topic.

The current supermajority vote requirement does not make sense. For instance in an election
calling for an 80% shareholder approval in which 81% of shares cast ballots — then 2% of shares
opposed to an improvement proposal would prevail over the 79% of shares that vote in favor.

Adopting simple majority vote can be one step to make the corporate governance of Mastercard
more competitive and unlock shareholder value.

In anticipation of impressive shareholder support for this proposal topic an enlightened
Governance Committee, lead by Ms. Merit Janow, could expedite adoption of this proposal topic
by giving shareholders an opportunity to vote on a binding management version of this proposal
at our 2021 annual meeting.

Hence adoption could take place in 2021 instead of 2022. Tt has been 5-years since our Board last
adopted a good governance practice such as enabling shareholders to put 2 director candidates on
the management annual meeting ballot (shareholder proxy access).

If Ms. Janow had been more attentive it would not be necessary for a shareholder to take a
leadership role on this topic today. Meanwhile Ms. Janow still has a leadership opportunity in
initiating the steps necessary to give Mastercard shareholders the right to call a special meeting
and to act by written consent.

And our directors could inquire into Mr. Oki Matsumoto receiving 100-times as many negative
votes as at least one other director at our 2020 annual meeting.

Please vote yes:
Simple Majority Vote — Proposal 4
[The line above — Is for publication. Please assign the correct proposal number in 2 places.]



Notes:
This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15,
2004 including (emphasis added):

Accordingly, going forward, we believe that it would not be appropriate for companies to
exclude supporting statement language and/or an entire proposal in reliance on rule
14a-8(1)(3) in the following circumstances:

» the company objects to factual assertions because they are not supported;

« the company objects to factual assertions that, while not materially false or misleading,
may be disputed or countered, ,

- the company objects to factual assertions because those assertions may be
interpreted by shareholders in a manner that is unfavorable to the company, its
directors, or its officers; and/or

- the company objects to statements because they represent the opinion of the
shareholder proponent or a referenced source, but the statements are not identified
specifically as such.

We believe that it is appropriate under rule 14a-8 for companies to address these
objections in their statements of opposition.

See also: Sun Microsystems, Inc. (July 21, 2005).

The stock supporting this proposal will be held until after the annual meeting and the proposal
will be presented at the annual meeting. Please acknowledge this proposal promptly by email
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