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January 15, 2020 

U.S. Securities and Exchange Commission 
Division of Corporation Finance 
Office of Chief Counsel 
100 F Street, N.E. 
Washington, D.C. 20549 

RE: AbbVie – 2020 Annual Meeting 
Supplement to Letter dated December 20, 2019 
Relating to Shareholder Proposal of the Rhode Island 
Employees’ Retirement Systems Pooled Trust and the 
Vermont Pension Investment Committee 

Ladies and Gentlemen: 

We refer to our letter dated December 20, 2019 (the “No-Action Request”), 
submitted on behalf of our client, AbbVie Inc., a Delaware corporation (“AbbVie”), 
pursuant to which we requested that the Staff of the Division of Corporation Finance 
(the “Staff”) of the U.S. Securities and Exchange Commission (the “Commission”) 
concur with AbbVie’s view that the shareholder proposal and supporting statement 
(the “Proposal”) submitted by the Rhode Island Employees’ Retirement Systems 
Pooled Trust (“RIERS”), and co-filed by the Vermont Pension Investment 
Committee (“VPIC”), may be excluded from the proxy materials to be distributed by 
AbbVie in connection with its 2020 annual meeting of shareholders (the “2020 proxy 
materials”).  RIERS and VPIC are sometimes referred to collectively as the 
“Proponents.”  

This letter is in response to the letter to the Staff, dated January 14, 2020, 
submitted by RIERS on behalf of the Proponents (the “Proponents’ Letter”), and 
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supplements the No-Action Request.  In accordance with Rule 14a-8(j), a copy of 
this letter also is being sent to the Proponents. 

I. The Proposal Deals with Matters Relating to AbbVie’s Ordinary 
Business Operations. 

As described below and in the No-Action Request, because the Proposal 
seeks to micromanage AbbVie by unduly limiting the ability of the Board of 
Directors (the “Board”) to organize itself, the Proposal is excludable pursuant to 
Rule 14a-8(i)(7). 

The Proponents’ Letter argues that the Proposal should not be excluded on 
the basis of micromanagement because the Staff previously has found that proposals 
relating to board and committee composition did not micromanage companies and 
because other corporate governance-related proposals are more prescriptive than the 
Proposal.   

As described in the No-Action Request, however, merely categorizing a 
proposal as relating to corporate governance does not end the analysis.  The question, 
in this context, is whether, “[n]otwithstanding the precatory nature of a proposal … 
the method or strategy for implementing the action requested by the proposal is 
overly prescriptive, thereby potentially limiting the judgment and discretion of the 
board [such that] the proposal may be viewed as micromanaging.”  Staff Legal 
Bulletin No. 14K (Oct. 16, 2019).   

In the abstract, we do not take issue with the notion that a proposal relating to 
board composition or who is qualified to serve on a board relates to shareholder 
suffrage or other significant shareholder rights and, on this premise, may not 
constitute micromanagement, but the Proposal here relates to a wholly different 
issue. 

In this case, the Proposal relates to the Board’s determination – following the 
shareholders’ exercise of their voting power to elect directors – of who is best 
qualified to serve in a particular function or role.  Unlike questions of who should 
serve on a board, or what the makeup of a board should look like, the determination 
of who is best qualified to serve in a particular function or role on the Board is a 
quintessential board judgment and not a matter of the shareholder franchise or other 
rights.  To accept otherwise, as the Proponents’ Letter suggests, would supplant the 
judgment of the Board with that of shareholders and result in micromanagement. 

The Proponents’ Letter also states that leadership of the Board is a topic on 
which shareholders should be able to express a view.  We take no issue with the idea 
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BY EMAIL (shareholderproposals@sec.gov) 
 
 
       December 20, 2019 
 
 
 
 
U.S. Securities and Exchange Commission 
Division of Corporation Finance 
Office of Chief Counsel 
100 F Street, N.E. 
Washington, D.C. 20549 

RE: AbbVie Inc. – 2020 Annual Meeting 
Omission of Shareholder Proposal of the  
Rhode Island Employees’ Retirement Systems  
Pooled Trust and the Vermont Pension  
Investment Committee       

Ladies and Gentlemen: 

Pursuant to Rule 14a-8(j) promulgated under the Securities Exchange Act of 
1934, as amended (the “Exchange Act”), we are writing on behalf of our client, 
AbbVie Inc., a Delaware corporation (“AbbVie”), to request that the Staff of the 
Division of Corporation Finance (the “Staff”) of the U.S. Securities and Exchange 
Commission (the “Commission”) concur with AbbVie’s view that, for the reasons 
stated below, it may exclude the shareholder proposal and supporting statement (the 
“Proposal”) submitted by the Rhode Island Employees’ Retirement Systems Pooled 
Trust (“RIERS”), and co-filed by the Vermont Pension Investment Committee 
(“VPIC”), from the proxy materials to be distributed by AbbVie in connection with 
its 2020 annual meeting of shareholders (the “2020 proxy materials”).  RIERS and 
VPIC are sometimes referred to collectively as the “Proponents.” 
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In accordance with Section C of Staff Legal Bulletin No. 14D (Nov. 7, 2008)  
(“SLB 14D”), we are emailing this letter and its attachments to the Staff at 
shareholderproposals@sec.gov.  In accordance with Rule 14a-8(j), we are 
simultaneously sending a copy of this letter and its attachments to the Proponents as 
notice of AbbVie’s intent to omit the Proposal from the 2020 proxy materials. 

Rule 14a-8(k) and Section E of SLB 14D provide that shareholder proponents 
are required to send companies a copy of any correspondence that the shareholder 
proponents elect to submit to the Commission or the Staff.  Accordingly, we are 
taking this opportunity to remind the Proponents that if they submit correspondence 
to the Commission or the Staff with respect to the Proposal, a copy of that 
correspondence should concurrently be furnished to AbbVie. 

I. The Proposal 

The text of the resolution in the Proposal is set forth below: 

RESOLVED: AbbVie Inc. (“AbbVie” or the “Company”) shareholders 
request the Board of Directors adopt as policy (the “Policy”), and amend 
the bylaws as necessary, to require henceforth that the Chair of the board 
be an independent member of the board.  The Policy should apply 
prospectively so as not to violate any contractual obligations.  If the board 
determines that a Chair who was independent when selected is no longer 
independent, the board shall select a new Chair who satisfies the 
requirements of the policy within a reasonable amount of time.  
Compliance with this policy is waived if no independent director is 
available and willing to serve as Chair. 

II. Basis for Exclusion 

We hereby respectfully request that the Staff concur in AbbVie’s view that it 
may exclude the Proposal from the 2020 proxy materials pursuant to Rule  
14a-8(i)(7) because the Proposal deals with matters relating to AbbVie’s ordinary 
business operations. 

III. Background 

On November 8, 2019, AbbVie received the Proposal, accompanied by a 
cover letter from RIERS, dated November 5, 2019, and a letter from BNY Mellon 
Asset Servicing, dated November 5, 2019, stating that RIERS beneficially owned the 
requisite number of shares of AbbVie’s common stock for at least one year as of 
November 4, 2019.  On November 18, 2019, AbbVie sent a letter to RIERS via 



Office of Chief Counsel 
December 20, 2019 
Page 3 
 
 
 
email requesting a written statement verifying that RIERS beneficially owned the 
requisite number of shares of AbbVie’s common stock for at least one year 
preceding and including November 7, 2019, the date the Proposal was submitted to 
AbbVie (the “Deficiency Letter”).  Also on November 18, 2019, AbbVie received a 
copy of the Proposal from VPIC, indicating it was co-filing the Proposal with 
RIERS.  On November 19, 2019, AbbVie received a second letter from BNY Mellon 
Asset Servicing verifying RIERS’s stock ownership in AbbVie.  Copies of the 
Proposal, cover letters, broker letters, Deficiency Letter and related correspondence 
are attached hereto as Exhibit A.   

IV. The Proposal May be Excluded Pursuant to Rule 14a-8(i)(7) Because the 
Proposal Deals with Matters Relating to AbbVie’s Ordinary Business 
Operations. 

Under Rule 14a-8(i)(7), a shareholder proposal may be excluded from a 
company’s proxy materials if the proposal “deals with matters relating to the 
company’s ordinary business operations.”  In Exchange Act Release No. 34-40018 
(May 21, 1998) (the “1998 Release”), the Commission stated that the policy 
underlying the ordinary business exclusion rests on two central considerations.  The 
first recognizes that certain tasks are so fundamental to management’s ability to run a 
company on a day-to-day basis that they could not, as a practical matter, be subject 
to direct shareholder oversight.  The second consideration relates to the degree to 
which the proposal seeks to “micro-manage” the company by probing too deeply 
into matters of a complex nature upon which shareholders, as a group, would not be 
in a position to make an informed judgment.   

A. The Proposal seeks to micromanage AbbVie by unduly limiting the Board 
of Directors’ ability to organize itself. 

The Proposal seeks to supplant the judgment of AbbVie’s Board of Directors 
(the “Board”) as to how best to organize itself to optimally carry out its oversight 
function and fulfill its fiduciary duties.  We are aware that in the past the Staff has 
declined to permit exclusion under Rule 14a-8(i)(7) of proposals similar to the 
Proposal.  See, e.g., Clear Channel Communications, Inc. (Mar. 5, 2003); The Gap, 
Inc. (Mar. 18, 2002).  While some of these no-action requests briefly argued that the 
proposals micromanaged the companies, they did not specifically address the 
prescriptive nature of the proposal.  See, e.g., American Int’l Group (Mar. 17, 2005).  
We also are aware that, in certain instances, the Staff has declined to permit 
exclusion under Rule 14a-8(i)(7) of proposals relating to corporate governance 
matters.  Those proposals can be distinguished, however, because they involved 
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corporate governance matters relating to shareholder suffrage or other significant 
shareholder rights.   

For example, the Staff has declined to permit exclusion under Rule  
14a-8(i)(7) of proposals relating to proxy access.  See, e.g., iRobot Corp. (Mar. 26, 
2013) (declining to permit exclusion under Rule 14a-8(i)(7) of a proposal requesting 
the board amend the company’s governing documents to provide shareholders the 
right to make board nominations and have them appear in the company’s proxy 
materials, noting that the proposal “focuses primarily on corporate governance and 
shareholder suffrage issues, and not ordinary business”).  Similarly, the Staff has 
declined to permit exclusion under Rule 14a-8(i)(7) of proposals seeking to 
declassify a company’s board of directors so that shareholders could vote on all 
directors every year.  See, e.g., Netflix, Inc. (Feb. 29, 2016) (declining to permit 
exclusion under Rule 14a-8(i)(7) of a proposal requesting the company reorganize 
the board into one class with each director subject to election by shareholders each 
year).  The Staff also has declined to permit exclusion under Rule 14a-8(i)(7) of 
proposals seeking to provide shareholders with the right to call special meetings or to 
act by majority, rather than supermajority, votes.  See, e.g., Becton, Dickinson & Co. 
(Nov. 25, 2008) (declining to permit exclusion under Rule 14a-8(i)(7) of a proposal 
requesting the board amend the company’s governing documents to give certain 
shareholders the power to call a special shareowner meeting); Netflix, Inc. (Feb. 26, 
2016) (declining to permit exclusion under Rule 14a-8(i)(7) of a proposal requesting 
that the board take the steps necessary so that each voting requirement in the 
company’s governing documents that calls for a greater than simple majority 
shareholder vote be eliminated and replaced by a requirement for a majority 
shareholder vote). 

 Nevertheless, the mere fact that a proposal falls under the broad umbrella of 
corporate governance does not preclude exclusion under Rule 14a-8(i)(7).  In this 
regard, the Staff has permitted exclusion under Rule 14a-8(i)(7) in instances where a 
corporate governance-related proposal does not relate to shareholder suffrage or 
similar significant shareholder rights.  For example, the Staff has permitted exclusion 
under Rule 14a-8(i)(7) of proposals relating to the conduct of a company’s annual 
meeting.  See, e.g., Comcast Corp. (Feb. 28, 2018) (permitting exclusion under Rule 
14a-8(i)(7) of a proposal requesting that the board adopt a corporate governance 
policy affirming the continuation of in-person annual meetings in addition to virtual 
meetings, noting that the proposal related to the determination of whether to hold 
annual meetings in person); Servotronics, Inc. (Feb. 19, 2015) (permitting exclusion 
under Rule 14a-8(i)(7) of a proposal requesting a question-and-answer period to be 
included in conjunction with the company’s annual shareholder meetings, noting that 
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“[p]roposals concerning the conduct of shareholder meetings generally are 
excludable under Rule 14a-8(i)(7)”).  

Unlike those proposals that could not be excluded as ordinary business, the 
specific Proposal here does not relate to shareholder suffrage or a significant 
shareholder right, such as the ability to call a special meeting of shareholders or act 
by a majority vote.  Rather, the Proposal relates to the Board’s choice as to how to 
best organize itself as a body, its decision as to how to effectively carry out its duties 
and its determination of who is best qualified to serve in a particular board function 
or role.  These are quintessential board judgments relating to its operations and 
performance, and thus distinct from the type of corporate governance-related 
proposals where the Staff has declined to permit exclusion under Rule 14a-8(i)(7).   

Moreover, the Staff has consistently agreed that shareholder proposals 
attempting to micromanage a company by probing too deeply into matters of a 
complex nature upon which shareholders, as a group, are not in a position to make an 
informed judgment are excludable under Rule 14a-8(i)(7).  See the 1998 Release; see 
also Abbott Laboratories (Feb. 28, 2019) (permitting exclusion on the basis of 
micromanagement of a proposal that requested the adoption of a policy requiring 
compensation committee approval of certain sales of shares by senior executives); 
Walgreens Boots Alliance, Inc. (Nov. 20, 2018) (permitting exclusion on the basis of 
micromanagement of a proposal that requested open market share repurchase 
programs or stock buybacks subsequently adopted by the board not become effective 
until approved by shareholders).  In Staff Legal Bulletin No. 14J (Oct. 23, 2018), the 
Staff reminded companies and proponents that in assessing whether a proposal 
micromanages, the Staff looks to the manner in which a proposal addresses an issue 
and not whether a proposal’s subject matter itself is proper for a shareholder proposal 
under Rule 14a-8.   

Recently, in Staff Legal Bulletin No. 14K (Oct. 16, 2019), the Staff stated 
that micromanagement depends on the level of prescriptiveness of a proposal.  When 
a proposal prescribes specific actions that the company’s management or the board 
must undertake without affording them sufficient flexibility or discretion, the 
proposal may micromanage the company to such a degree that exclusion of the 
proposal would be warranted.   

In this case, the Proposal imposes a specific action – mandating that 
AbbVie’s Board cannot select certain persons to serve as Board chair – thereby 
supplanting the judgment of the Board.  Decisions concerning the Board’s leadership 
structure require a level of board judgment and flexibility that the Proposal would 
eliminate.  Indeed, in adopting amendments to Item 407 of Regulation S-K to require 
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disclosure of a company’s board leadership structure and an explanation of why the 
company believes it is the most appropriate structure at the time of disclosure, the 
Commission itself observed that “different leadership structures may be suitable for 
different companies depending on factors such as the size of a company, the nature 
of a company’s business, or internal control considerations, among other things.”  
See Proxy Disclosure Enhancements, SEC Release No. 33-9089 (Dec. 16, 2009).  
Moreover, as described in AbbVie’s Governance Guidelines, the Board is uniquely 
situated to assess these structures as: 

The board of directors believes that it is important to retain the flexibility to 
allocate the responsibilities of the offices of chairman of the board and chief 
executive officer in any manner that it determines to be in the best interests of 
AbbVie.  The board of directors specifically reserves the right to vest the 
responsibilities of chairman of the board and chief executive officer in the 
same individual and currently believes that it is in AbbVie’s best interests for 
the chief executive officer to serve as the chairman of the board.1 

As is evident by the statement above, the Board’s ability to retain flexibility 
in organizing itself is a necessary element for its optimal operation.  For example, 
page 16 of AbbVie’s definitive proxy statement for the 2019 annual meeting of 
shareholders (the “2019 Proxy Statement”) states that the Board “has determined that 
the current leadership structure, in which the offices of chairman of the board and 
chief executive officer are held by one individual with a board appointed lead 
independent director, ensures the appropriate level of oversight, independence, and 
responsibility is applied to all board decisions, including risk oversight, and is in the 
best interests of AbbVie and its stockholders.”2  

However, this specific Proposal, if adopted, would foreclose the Board’s 
ability to exercise such flexibility.  By preventing the Board from being able to select 
certain directors to serve as Board chair, the Proposal would supplant the Board’s 
nuanced judgment with a rigid mandate.  As a result, the Proposal would unduly 
limit the ability of the Board to manage complex matters with a level of flexibility 
necessary to fulfill its fiduciary duties to shareholders.  Therefore, the Proposal seeks 

                                                 
1  See AbbVie’s Governance Guidelines, available at https://investors.abbvie.com/static-

files/e57e1cb4-d889-4f45-91d6-265b76397204. 

2  See AbbVie’s Definitive Proxy Statement for its 2019 Annual Meeting of Stockholders, available 
at 
https://www.sec.gov/Archives/edgar/data/1551152/000104746919001544/a2238040zdef14a htm. 



    
   

 

              
   

          
           

  

           
                
  

             
            
            

               
    

 

    
        

  

  
  

       

   
  

    



 

 

EXHIBIT A 
 

(see attached) 



  
  

   

       
     

    
    

              
  

    
    

   

                  
                   

        

                  
                    
                    

      

                   
                   
                 

           

                
                    

        

                 
                  

               

  
  

    
      

 

   

  



             
                 

                  
                

                 
                 

         

  

  

                
                
                  

 

                  
            

              
             

           
  

              
                  

                
                
             
               

          

              
                 

               
                

                  
                

                
 

              
           

        
  

 

   





 

   

     

   
      

       
     

    
   

 

          

   

            
           

               
          

               
             

                 
                 

       

                
             

                
               
             

               
    

                 
               

              
          

   

  

 

  

    

    

  

 



 

               
               

                   
              

               
              

               
              

           

               

              

        

                

                

           

 

   
   





             
                 

                  
                

                 
                 

         

  

  

                
                
                  

 

                  
            

              
             

           
  

              
                  

                
                
             
               

           

              
                 

               
                

                 
                

                 
 

              
           

  
  

 

   





RESOLVED: AbbVie Inc. (“AbbVie” or the “Company”) shareholders request the Board of Directors adopt as 
policy (the “Policy”), and amend the bylaws as necessary, to require henceforth that the Chair of the board be 
an independent member of the board. The Policy should apply prospectively so as not to violate any 
contractual obligations. If the board determines that a Chair who was independent when selected is no longer 
independent, the board shall select a new Chair who satisfies the requirements of the policy within a 
reasonable amount of time. Compliance with this policy is waived if no independent director is available and 
willing to serve as Chair. 

Supporting Statement 

We believe: 

• The role of the Chief Executive Officer (CEO) and management is to run the company. 
• The role of the Board is to provide independent oversight of management and the CEO. 
• There is a potential conflict of interest for a CEO to have a non-independent director act as Chair. 

 
34% of S&P 500 companies are chaired by an independent director, up from 31% last year and 16% in 20091. 
 
Numerous institutional investors recommend such a separation. For example, Norges Bank Investment 
Management states that the board should be chaired by an independent director, and CalPERS’ Governance 
and Sustainability Principles recommend an independent chair in all but “very limited circumstances.” The 
Council of Institutional Investors’ corporate governance policies favor independent board chairs. 
 
AbbVie has been criticized for anticompetitive practices that prevent market forces from acting to lower the 
cost of drugs such as AbbVie’s Humira, which accounts for a majority of AbbVie’s revenue. A federal class 
action filed on behalf of benefit funds claims that AbbVie engaged in an “anticompetitive scheme to restrain 
competition in the market for Humira and its biosimilar competitors in the United States,” including abusing the 
patent system and colluding with potential biosimilar manufacturers to prevent market entry.2 AbbVie was 
singled out during a February 2019 congressional hearing on high drug prices for aggressive increases in the 
price of Humira.3 
  
Concerns about these risks have led to growing investor interest in the Company’s governance practices. In 
our view, shareholders are best served by an independent board Chair who can provide a balance of power 
between the CEO and the board. The board is responsible for overseeing management, and conflicts of 
interest may arise when one person holds both the Chair and CEO positions.  A 2019 survey by PwC found 
that 61% of directors on boards with a unified Chair/CEO believed that at least one fellow director should be 
replaced, a significantly larger proportion than the 47% of directors on boards with an independent chair or 
lead independent director who voiced that view.4 
 
We believe that AbbVie’s board should adopt best practice governance policies, including having an 
independent board Chair. We urge shareholders to vote for this proposal. 

 
1 https://www.spencerstuart.com/-/media/2019/ssbi-2019/us_board_index_2019.pdf 
2  https://www.courtlistener.com/recap/gov.uscourts.ilnd.362729/gov.uscourts.ilnd.362729.1.0_3.pdf 
3  https://www.cnbc.com/2019/02/26/sen-ron-wyden-grills-pharma-execs-for-raising-drug-prices.html 

4  https://www.pwc.com/us/en/services/governance-insights-center/assets/pwc-2019-annual-corporate-directors-

survey-full-report-v2.pdf.pdf, at 5 
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BY EMAIL (shareholderproposals@sec.gov) 

December 20, 2019 

U.S. Securities and Exchange Commission 
Division of Corporation Finance 
Office of Chief Counsel 
100 F Street, N.E. 
Washington, D.C. 20549 

RE: AbbVie Inc. – 2020 Annual Meeting 
Omission of Shareholder Proposal of the  
Rhode Island Employees’ Retirement Systems 
Pooled Trust and the Vermont Pension  
Investment Committee     

Ladies and Gentlemen: 

Pursuant to Rule 14a-8(j) promulgated under the Securities Exchange Act of 
1934, as amended (the “Exchange Act”), we are writing on behalf of our client, 
AbbVie Inc., a Delaware corporation (“AbbVie”), to request that the Staff of the 
Division of Corporation Finance (the “Staff”) of the U.S. Securities and Exchange 
Commission (the “Commission”) concur with AbbVie’s view that, for the reasons 
stated below, it may exclude the shareholder proposal and supporting statement (the 
“Proposal”) submitted by the Rhode Island Employees’ Retirement Systems Pooled 
Trust (“RIERS”), and co-filed by the Vermont Pension Investment Committee 
(“VPIC”), from the proxy materials to be distributed by AbbVie in connection with 
its 2020 annual meeting of shareholders (the “2020 proxy materials”).  RIERS and 
VPIC are sometimes referred to collectively as the “Proponents.” 

*** FISMA & OMB Memorandum M-07-16
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In accordance with Section C of Staff Legal Bulletin No. 14D (Nov. 7, 2008)  
(“SLB 14D”), we are emailing this letter and its attachments to the Staff at 
shareholderproposals@sec.gov.  In accordance with Rule 14a-8(j), we are 
simultaneously sending a copy of this letter and its attachments to the Proponents as 
notice of AbbVie’s intent to omit the Proposal from the 2020 proxy materials. 

Rule 14a-8(k) and Section E of SLB 14D provide that shareholder proponents 
are required to send companies a copy of any correspondence that the shareholder 
proponents elect to submit to the Commission or the Staff.  Accordingly, we are 
taking this opportunity to remind the Proponents that if they submit correspondence 
to the Commission or the Staff with respect to the Proposal, a copy of that 
correspondence should concurrently be furnished to AbbVie. 

I. The Proposal 

The text of the resolution in the Proposal is set forth below: 

RESOLVED: AbbVie Inc. (“AbbVie” or the “Company”) shareholders 
request the Board of Directors adopt as policy (the “Policy”), and amend 
the bylaws as necessary, to require henceforth that the Chair of the board 
be an independent member of the board.  The Policy should apply 
prospectively so as not to violate any contractual obligations.  If the board 
determines that a Chair who was independent when selected is no longer 
independent, the board shall select a new Chair who satisfies the 
requirements of the policy within a reasonable amount of time.  
Compliance with this policy is waived if no independent director is 
available and willing to serve as Chair. 

II. Basis for Exclusion 

We hereby respectfully request that the Staff concur in AbbVie’s view that it 
may exclude the Proposal from the 2020 proxy materials pursuant to Rule  
14a-8(i)(7) because the Proposal deals with matters relating to AbbVie’s ordinary 
business operations. 

III. Background 

On November 8, 2019, AbbVie received the Proposal, accompanied by a 
cover letter from RIERS, dated November 5, 2019, and a letter from BNY Mellon 
Asset Servicing, dated November 5, 2019, stating that RIERS beneficially owned the 
requisite number of shares of AbbVie’s common stock for at least one year as of 
November 4, 2019.  On November 18, 2019, AbbVie sent a letter to RIERS via 
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email requesting a written statement verifying that RIERS beneficially owned the 
requisite number of shares of AbbVie’s common stock for at least one year 
preceding and including November 7, 2019, the date the Proposal was submitted to 
AbbVie (the “Deficiency Letter”).  Also on November 18, 2019, AbbVie received a 
copy of the Proposal from VPIC, indicating it was co-filing the Proposal with 
RIERS.  On November 19, 2019, AbbVie received a second letter from BNY Mellon 
Asset Servicing verifying RIERS’s stock ownership in AbbVie.  Copies of the 
Proposal, cover letters, broker letters, Deficiency Letter and related correspondence 
are attached hereto as Exhibit A.   

IV. The Proposal May be Excluded Pursuant to Rule 14a-8(i)(7) Because the 
Proposal Deals with Matters Relating to AbbVie’s Ordinary Business 
Operations. 

Under Rule 14a-8(i)(7), a shareholder proposal may be excluded from a 
company’s proxy materials if the proposal “deals with matters relating to the 
company’s ordinary business operations.”  In Exchange Act Release No. 34-40018 
(May 21, 1998) (the “1998 Release”), the Commission stated that the policy 
underlying the ordinary business exclusion rests on two central considerations.  The 
first recognizes that certain tasks are so fundamental to management’s ability to run a 
company on a day-to-day basis that they could not, as a practical matter, be subject 
to direct shareholder oversight.  The second consideration relates to the degree to 
which the proposal seeks to “micro-manage” the company by probing too deeply 
into matters of a complex nature upon which shareholders, as a group, would not be 
in a position to make an informed judgment.   

A. The Proposal seeks to micromanage AbbVie by unduly limiting the Board 
of Directors’ ability to organize itself. 

The Proposal seeks to supplant the judgment of AbbVie’s Board of Directors 
(the “Board”) as to how best to organize itself to optimally carry out its oversight 
function and fulfill its fiduciary duties.  We are aware that in the past the Staff has 
declined to permit exclusion under Rule 14a-8(i)(7) of proposals similar to the 
Proposal.  See, e.g., Clear Channel Communications, Inc. (Mar. 5, 2003); The Gap, 
Inc. (Mar. 18, 2002).  While some of these no-action requests briefly argued that the 
proposals micromanaged the companies, they did not specifically address the 
prescriptive nature of the proposal.  See, e.g., American Int’l Group (Mar. 17, 2005).  
We also are aware that, in certain instances, the Staff has declined to permit 
exclusion under Rule 14a-8(i)(7) of proposals relating to corporate governance 
matters.  Those proposals can be distinguished, however, because they involved 
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corporate governance matters relating to shareholder suffrage or other significant 
shareholder rights.   

For example, the Staff has declined to permit exclusion under Rule  
14a-8(i)(7) of proposals relating to proxy access.  See, e.g., iRobot Corp. (Mar. 26, 
2013) (declining to permit exclusion under Rule 14a-8(i)(7) of a proposal requesting 
the board amend the company’s governing documents to provide shareholders the 
right to make board nominations and have them appear in the company’s proxy 
materials, noting that the proposal “focuses primarily on corporate governance and 
shareholder suffrage issues, and not ordinary business”).  Similarly, the Staff has 
declined to permit exclusion under Rule 14a-8(i)(7) of proposals seeking to 
declassify a company’s board of directors so that shareholders could vote on all 
directors every year.  See, e.g., Netflix, Inc. (Feb. 29, 2016) (declining to permit 
exclusion under Rule 14a-8(i)(7) of a proposal requesting the company reorganize 
the board into one class with each director subject to election by shareholders each 
year).  The Staff also has declined to permit exclusion under Rule 14a-8(i)(7) of 
proposals seeking to provide shareholders with the right to call special meetings or to 
act by majority, rather than supermajority, votes.  See, e.g., Becton, Dickinson & Co. 
(Nov. 25, 2008) (declining to permit exclusion under Rule 14a-8(i)(7) of a proposal 
requesting the board amend the company’s governing documents to give certain 
shareholders the power to call a special shareowner meeting); Netflix, Inc. (Feb. 26, 
2016) (declining to permit exclusion under Rule 14a-8(i)(7) of a proposal requesting 
that the board take the steps necessary so that each voting requirement in the 
company’s governing documents that calls for a greater than simple majority 
shareholder vote be eliminated and replaced by a requirement for a majority 
shareholder vote). 

 Nevertheless, the mere fact that a proposal falls under the broad umbrella of 
corporate governance does not preclude exclusion under Rule 14a-8(i)(7).  In this 
regard, the Staff has permitted exclusion under Rule 14a-8(i)(7) in instances where a 
corporate governance-related proposal does not relate to shareholder suffrage or 
similar significant shareholder rights.  For example, the Staff has permitted exclusion 
under Rule 14a-8(i)(7) of proposals relating to the conduct of a company’s annual 
meeting.  See, e.g., Comcast Corp. (Feb. 28, 2018) (permitting exclusion under Rule 
14a-8(i)(7) of a proposal requesting that the board adopt a corporate governance 
policy affirming the continuation of in-person annual meetings in addition to virtual 
meetings, noting that the proposal related to the determination of whether to hold 
annual meetings in person); Servotronics, Inc. (Feb. 19, 2015) (permitting exclusion 
under Rule 14a-8(i)(7) of a proposal requesting a question-and-answer period to be 
included in conjunction with the company’s annual shareholder meetings, noting that 
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“[p]roposals concerning the conduct of shareholder meetings generally are 
excludable under Rule 14a-8(i)(7)”).  

Unlike those proposals that could not be excluded as ordinary business, the 
specific Proposal here does not relate to shareholder suffrage or a significant 
shareholder right, such as the ability to call a special meeting of shareholders or act 
by a majority vote.  Rather, the Proposal relates to the Board’s choice as to how to 
best organize itself as a body, its decision as to how to effectively carry out its duties 
and its determination of who is best qualified to serve in a particular board function 
or role.  These are quintessential board judgments relating to its operations and 
performance, and thus distinct from the type of corporate governance-related 
proposals where the Staff has declined to permit exclusion under Rule 14a-8(i)(7).   

Moreover, the Staff has consistently agreed that shareholder proposals 
attempting to micromanage a company by probing too deeply into matters of a 
complex nature upon which shareholders, as a group, are not in a position to make an 
informed judgment are excludable under Rule 14a-8(i)(7).  See the 1998 Release; see 
also Abbott Laboratories (Feb. 28, 2019) (permitting exclusion on the basis of 
micromanagement of a proposal that requested the adoption of a policy requiring 
compensation committee approval of certain sales of shares by senior executives); 
Walgreens Boots Alliance, Inc. (Nov. 20, 2018) (permitting exclusion on the basis of 
micromanagement of a proposal that requested open market share repurchase 
programs or stock buybacks subsequently adopted by the board not become effective 
until approved by shareholders).  In Staff Legal Bulletin No. 14J (Oct. 23, 2018), the 
Staff reminded companies and proponents that in assessing whether a proposal 
micromanages, the Staff looks to the manner in which a proposal addresses an issue 
and not whether a proposal’s subject matter itself is proper for a shareholder proposal 
under Rule 14a-8.   

Recently, in Staff Legal Bulletin No. 14K (Oct. 16, 2019), the Staff stated 
that micromanagement depends on the level of prescriptiveness of a proposal.  When 
a proposal prescribes specific actions that the company’s management or the board 
must undertake without affording them sufficient flexibility or discretion, the 
proposal may micromanage the company to such a degree that exclusion of the 
proposal would be warranted.   

In this case, the Proposal imposes a specific action – mandating that 
AbbVie’s Board cannot select certain persons to serve as Board chair – thereby 
supplanting the judgment of the Board.  Decisions concerning the Board’s leadership 
structure require a level of board judgment and flexibility that the Proposal would 
eliminate.  Indeed, in adopting amendments to Item 407 of Regulation S-K to require 
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disclosure of a company’s board leadership structure and an explanation of why the 
company believes it is the most appropriate structure at the time of disclosure, the 
Commission itself observed that “different leadership structures may be suitable for 
different companies depending on factors such as the size of a company, the nature 
of a company’s business, or internal control considerations, among other things.”  
See Proxy Disclosure Enhancements, SEC Release No. 33-9089 (Dec. 16, 2009).  
Moreover, as described in AbbVie’s Governance Guidelines, the Board is uniquely 
situated to assess these structures as: 

The board of directors believes that it is important to retain the flexibility to 
allocate the responsibilities of the offices of chairman of the board and chief 
executive officer in any manner that it determines to be in the best interests of 
AbbVie.  The board of directors specifically reserves the right to vest the 
responsibilities of chairman of the board and chief executive officer in the 
same individual and currently believes that it is in AbbVie’s best interests for 
the chief executive officer to serve as the chairman of the board.1 

As is evident by the statement above, the Board’s ability to retain flexibility 
in organizing itself is a necessary element for its optimal operation.  For example, 
page 16 of AbbVie’s definitive proxy statement for the 2019 annual meeting of 
shareholders (the “2019 Proxy Statement”) states that the Board “has determined that 
the current leadership structure, in which the offices of chairman of the board and 
chief executive officer are held by one individual with a board appointed lead 
independent director, ensures the appropriate level of oversight, independence, and 
responsibility is applied to all board decisions, including risk oversight, and is in the 
best interests of AbbVie and its stockholders.”2  

However, this specific Proposal, if adopted, would foreclose the Board’s 
ability to exercise such flexibility.  By preventing the Board from being able to select 
certain directors to serve as Board chair, the Proposal would supplant the Board’s 
nuanced judgment with a rigid mandate.  As a result, the Proposal would unduly 
limit the ability of the Board to manage complex matters with a level of flexibility 
necessary to fulfill its fiduciary duties to shareholders.  Therefore, the Proposal seeks 

                                                 
1  See AbbVie’s Governance Guidelines, available at https://investors.abbvie.com/static-

files/e57e1cb4-d889-4f45-91d6-265b76397204. 

2  See AbbVie’s Definitive Proxy Statement for its 2019 Annual Meeting of Stockholders, available 
at 
https://www.sec.gov/Archives/edgar/data/1551152/000104746919001544/a2238040zdef14a htm. 



    
   

 

              
   

          
           

  

           
                
  

             
            
            

               
    

 

    
        

  

  
  

       

   
  

    



 

 

EXHIBIT A 
 

(see attached) 



  
  

   

       
     

    
    

              
  

    
    

   

                  
                   

        

                  
                    
                    

      

                   
                   
                 

           

                
                    

        

                 
                  

               

  
  

    
      

 

   

  



             
                 

                  
                

                 
                 

         

  

  

                
                
                  

 

                  
            

              
             

           
  

              
                  

                
                
             
               

          

              
                 

               
                

                  
                

                
 

              
           

        
  

 

   





 

   

     

   
      

       
     

    
   

 

          

   

            
           

               
          

               
             

                 
                 

       

                
             

                
               
             

               
    

                 
               

              
          

   

  

 

  

    

    

  

 



 

               
               

                   
              

               
              

               
              

           

               

              

        

                

                

           

 

   
   





             
                 

                  
                

                 
                 

         

  

  

                
                
                  

 

                  
            

              
             

           
  

              
                  

                
                
             
               

           

              
                 

               
                

                 
                

                 
 

              
           

  
  

 

   






