
  

 
   

 

 
  

 

    
   

  
 

  

 
   

 

 

 

 

DIVISION OF 

CORPORATION FINANCE 

UNITED STATES 

SECURITIES AND EXCHANGE COMMISSION 

WASHINGTON , D.C. 20549 

February 15, 2019 

Kimberley S. Drexler 
Cravath, Swaine & Moore LLP 
kdrexler@cravath.com 

Re: NCR Corporation 
Incoming letter dated December 21, 2018 

Dear Ms. Drexler: 

This letter is in response to your correspondence dated December 21, 2018 and 
February 1, 2019 concerning the shareholder proposal (the “Proposal”) submitted to 
NCR Corporation (the “Company”) by Myra K. Young (the “Proponent”) for inclusion in 
the Company’s proxy materials for its upcoming annual meeting of security holders.  We 
also have received correspondence on the Proponent’s behalf dated February 4, 2019 and 
February 14, 2019.  Copies of all of the correspondence on which this response is based 
will be made available on our website at http://www.sec.gov/divisions/corpfin/cf-
noaction/14a-8.shtml.  For your reference, a brief discussion of the Division’s informal 
procedures regarding shareholder proposals is also available at the same website address. 

Sincerely, 

M. Hughes Bates 
Special Counsel 

Enclosure 

cc: John Chevedden 
***

***FISMA & OMB Memorandum M-07-16 

http://www.sec.gov/divisions/corpfin/cf
mailto:kdrexler@cravath.com


 

 
          
 
 

  
 

 
 

   
 
  

   
  

 
 

 
   

   
  

  
 

   
  

 
  

  
 

 
 
         
 
         
         
 
 
 
 
 
 
 

February 15, 2019 

Response of the Office of Chief Counsel 
Division of Corporation Finance 

Re: NCR Corporation 
Incoming letter dated December 21, 2018 

The Proposal requests that the board take each step necessary so that each voting 
requirement in the Company’s charter and bylaws (that is explicit or implicit due to 
default to state law) that calls for a greater than simple majority vote be eliminated and 
replaced by a requirement for a majority of the votes cast for and against applicable 
proposals, or a simple majority in compliance with applicable laws.  This means the 
closest standard to a majority of the votes cast for and against such proposals consistent 
with applicable laws. It is important that our Company take each step necessary to adopt 
this proposal topic.  This Proposal includes taking the steps necessary to adjourn the 
annual meeting to solicit the votes necessary for approval if the votes for approval are 
lacking during the annual meeting. 

There appears to be some basis for your view that the Company may exclude the 
Proposal under rule 14a-8(i)(10).  In this regard, we note your representation that the 
Company will provide shareholders at its 2019 annual meeting with an opportunity to 
approve amendments to its certificate of incorporation, which, if approved, will eliminate 
the supermajority voting provisions in the Company’s governing documents.  
Accordingly, we will not recommend enforcement action to the Commission if the 
Company omits the Proposal from its proxy materials in reliance on rule 14a-8(i)(10). 

Sincerely, 

Courtney Haseley 
Special Counsel 



 
 
 

 
  

 
 
 

 
  

 

 
   

    
 

 
    

  
   

  

   
 

 
 

   
   

   

  
  

  

DIVISION OF CORPORATION FINANCE 
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS 

The Division of Corporation Finance believes that its responsibility with respect 
to matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the 
proxy rules, is to aid those who must comply with the rule by offering informal advice 
and suggestions and to determine, initially, whether or not it may be appropriate in a 
particular matter to recommend enforcement action to the Commission.  In connection 
with a shareholder proposal under Rule 14a-8, the Division’s staff considers the 
information furnished to it by the company in support of its intention to exclude the 
proposal from the company’s proxy materials, as well as any information furnished by 
the proponent or the proponent’s representative. 

Although Rule 14a-8(k) does not require any communications from shareholders 
to the Commission’s staff, the staff will always consider information concerning alleged 
violations of the statutes and rules administered by the Commission, including arguments 
as to whether or not activities proposed to be taken would violate the statute or rule 
involved.  The receipt by the staff of such information, however, should not be construed 
as changing the staff’s informal procedures and proxy review into a formal or adversarial 
procedure. 

It is important to note that the staff’s no-action responses to Rule 14a-8(j) 
submissions reflect only informal views. The determinations reached in these no-action 
letters do not and cannot adjudicate the merits of a company’s position with respect to the 
proposal.  Only a court such as a U.S. District Court can decide whether a company is 
obligated to include shareholder proposals in its proxy materials.  Accordingly, a 
discretionary determination not to recommend or take Commission enforcement action 
does not preclude a proponent, or any shareholder of a company, from pursuing any 
rights he or she may have against the company in court, should the company’s 
management omit the proposal from the company’s proxy materials. 



 
  

JOHN CHEVEDDEN 
***

*** ***

February 14, 2019 

Office of Chief Counsel 
Division of Corporation Finance 
Securities and Exchange Commission 
100 F Street, NE 
Washington, DC 20549 

# 2 Rule 14a-8 Proposal 
NCR Corporation (NCR) 
Simple Majority Vote 
Myra K. Young 

Ladies and Gentlemen: 

This is in regard to the December 21, 2018 no-action request. 

In PPG Industries, Inc. (February 8, 2019) the PPG action included approving "the retention 
of a proxy solicitor to assist with the solicitation of proxies in connection with the 2019 
Annual Meeting." 

There is time for NCR to commit to do the same and/or reach an agreement with the 
proponent - especially given the 35-day closure. 

This is to request that the Securities and Exchange Commission allow this resolution to stand 
and be voted upon in the 2019 proxy. 

Sincerely, 

~-t:,,V-
~ 

cc: Myra K. Young 

James M. Bedore <James.Bedore@ncr.com> 

mailto:James.Bedore@ncr.com


De~ember 17, 2018 
Page 6 

The proposed amendments to the Articles of Incorporation and the Bylaws 
approved by the Board and to be included in the 20 19 PPG Proposal are 
substantially similar to the proposed amendments to the Articles of 
Incorporation and the Bylaws that were the subject of the 2014 PPG Proposal 
and the 2015 PPG Proposal. 

Accordingly, PPG will include the 2019 PPG Proposal in its proxy 
solicitation materials for the 2019 Annual Meeting. In particular, the 2019 
PPG Proposal will seek shareholder approval for a proposed amendment to the 
Articles of Incorporation to reduce the voting requirements for the actions 
otherwise requiring a supermajority standard pursuant to the terms of the 
Articles of Incorporation and to replace such supermajority standards with a 
simple "majority votes cast and entitled to vote" standard or the closest 
standard thereto allowed by applicable Pennsylvania law. The 2019 PPG 
Proposal also will contemplate a related amendment to the Bylaws to eliminate 
the supermajority voting thresholds therein and replace them with a standard 
requiring the affirmative vote of a majority of the votes cast and entitled to vote, 
conditional upon approval by PPG's shareholders of the 2019 PPG Proposal at 
the 2019 Annual Meeting. The 2019 PPG Proposal will be substantially similar 
to the 2014 PPG Proposal and the 2015 PPG Proposal. Pursuant to the terms 
of the Articles of Incorporation, the affirmative vote of the holders of at least 
80% of the shares of PPG's outstanding common stock entitled to vote at the 
2019 Annual Meeting will be required for shareholder approval of the 2019 PPG 
Proposal. 

DISCUSSION 

A. The Current Proponent's Proposal May Be Excluded Under Rule 14a~ 
8(1)(10) Because the Current Proponent's Proposal Has Been 
Substantially Implemented by PPG. 

Rule 14a-8(i)(10) under the Exchange Act permits a company to exclude 
a shareholder proposal from its proxy solicitation materials if the company has 
substantially implemented the proposal. The Commission stated in 1976 that 
the predecessor to Rule 14a-8(i)(10) was "designed to avoid the possibility of 
shareholders having to consider matters which already have been favorably 
acted upon by the management." Exchange Act Release No. 12598 (July 7, 
1976). Originally, the Staff narrowly interpreted this predecessor rule and 
granted no-action relief only when proposals were fully effected by the 
company. See Exchange Act Release No. 19135 (Oct. 141 1982j. By 1983, the 
Commission recognized that the "previous formalistic application of [the rulej 



 
  

JOHN CHEVEDDEN 
***

***

February 4, 2019 

Office of Chief Counsel 
Division of Corporation Finance 
Securities and Exchange Commission 
100 F Street, NE 
Washington, DC 20549 

# 1 Rule 14a-8 Proposal 
NCR Corporation (NCR) 
Simple Majority Vote 
MyraK. Young 

Ladies and Gentlemen: 

This is in regard to the December 21, 2018 no-action request. 

The company has a track record of failure to obtain the vote needed on this same proposal 
topic. Yet the company proposes to follow the same road that led it to failure in 2015 and 
makes the 2019 proposal necessary. 

The company says nothing about a special solicitation, hiring a proxy solicitor or adjourning 
the annual meeting to obtain the votes needed. The company has the power to take these 
actions. 

It is foreseeable that a repetition of the limited efforts of the company (as in 2015) will result 
in failure again. And shareholders will need to submit this proposal again and vote on this 
matter again. 

The company believes that when a company can demonstrate that it has taken limited action 
(with a record of failure at the company and well short of the action the company has the 
power to take) to address elements of a stockholder proposal, that the Staff will concur that 
the proposal has been implemented. 

This is to request that the Securities and Exchange Commission allow this resolution to stand 
and be voted upon in the 2019 proxy. 

Sincerely, ~-.~ 
pfohn Chevedden 

cc: Myra K. Young 

James M. Bedore <James.Bedore@ncr.com> 

mailto:James.Bedore@ncr.com


[NCR: Rule 14a-8 Proposal, November 10, 2018 I Revised November 13, 2018] 
[This line and any line above it - Not for publication.] 

Proposal [4*] - Simple Majority Vote 

RESOLVED, NCR Corporation (NCR) shareholders request that our board take each step 
necessary so that each voting requirement in our charter and bylaws (that is explicit or 
implicit due to default to state law) that calls for a greater than simple majority vote be 
eliminated, and replaced by a requirement for a majority of the votes cast for and against 
applicable proposals, or a simple majority in compliance with applicable laws. This means the 
closest standard to a majority of the votes cast for and against such proposals consistent with 
applicable laws. It is important that our company take each step necessary to adopt this 
proposal topic. This proposal includes taking the steps necessary to adjourn the annual 
meeting to solicit the votes necessary for approval if the votes for approval are lacking during 
the annual meeting. 

Supporting Statement: Adjourn is mentioned 17-times in our bylaws. Shareowners are willing 
to pay a premium for shares of companies that have excellent corporate governance. 
Supermajority voting requirements have been found to be one of six entrenching 
mechanisms that are negatively related to company performance according to "What Matters 
in Corporate Governance" by Lucien Bebchuk, Alma Cohen and Allen Ferrell of the Harvard 
Law School (https://papers.ssrn.com/sol3/papers.cfm?abstract_id=593423). 

Supermajority requirements are used to block initiatives supported by most shareowners but 
opposed by a status quo management. The majority of S&P 500 and S&P 1500 companies 
have no supermajority voting requirements. Additionally, unlike many S&P 500 and S&P 
1500 companies, our shareholders cannot act by written consent or by calling a special 
meeting. 

This proposal topic won from 59.2% to 75.1 % of the vote at Kaman, DowDuPont and Ryder 
System in early 2018. Prior to that, it won 74% to 99% support at Weyerhaeuser, Alcoa, 
Waste Management, Goldman Sachs, FirstEnergy, McGraw-Hill, Macy's, Ferro Arconic, and 
Cognizant Technology Solutions. 

Among our largest shareholders, Vanguard, generally supports proposals to remove 
supermajority requirements and opposes proposals to impose them. T. Rowe Price, generally 
votes for proposals to adopt simple majority requirements for all items that require 
shareholder approval. Fidelity, generally votes against supermajority requirements. 
BlackRock supports the reduction or the elimination of supermajority voting requirements to 
the extent that they determine shareholders' ability to protect their economic interests is 
improved. 

Currently a 1 % special interest minority of shares can frustrate the will of shareholders 
casting 79% of shares in favor. In other words a 1 % special interest minority could have the 
power to prevent shareholders from improving our corporate governance. 

Please vote to enhance shareholder value: 
Simple Majority Vote - Proposal [4*] 

[This line and any below are not for publication] 
Number 4* to be assigned by NCR 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=593423
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NCR Corporation 
Stockholder Proposal of Myra K. Young 

Securities Exchange Act of 1934—Rule 14a-8 

February 1, 2019 

Ladies and Gentlemen: 

On behalf of our client, NCR Corporation, a Maryland corporation 
(“NCR” or the “Company”), we submitted a letter to you (the “Initial Request Letter”) on 
December 21, 2018, requesting that the Staff of the Division of Corporation Finance (the 
“Staff”) concur in our view that NCR may, for the reasons set forth in the Initial Request 
Letter, properly exclude from its proxy statement and form of proxy for its 2019 Annual 
Meeting of Stockholders (collectively, the “Proxy Materials”) a stockholder proposal and 
related supporting statement (the “Proposal”) received from Myra K. Young (the 
“Proponent”).  That proposal reads 

RESOLVED, NCR Corporation (NCR) shareholders request that our 
board take each step necessary so that each voting requirement in our charter and 
bylaws (that is explicit or implicit due to default to state law) that calls for a 
greater than simple majority vote be eliminated, and replaced by a requirement for 
a majority of the votes cast for and against applicable proposals, or a simple 
majority in compliance with applicable laws.  This means the closest standard to a 
majority of the votes cast for and against such proposals consistent with 
applicable laws.  It is important that our company take each step necessary to 
adopt this proposal topic.  This proposal includes taking the steps necessary to 
adjourn the annual meeting to solicit the votes necessary for approval if the votes 
for approval are lacking during the annual meeting. 

In the Initial Request Letter, which is attached as Annex A, we had 
respectfully requested your concurrence that NCR may exclude the Proposal pursuant to 
Rule 14a-8(i)(10) because the Company has already substantially implemented the 

mailto:kdrexler@cravath.com
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Proposal.  We write today to advise you that NCR’s Board of Directors (the “Board”) has 
completed the actions discussed in the Initial Request Letter and accordingly has taken all 
steps in its power to substantially implement the Proposal. 

1. Background 

At its meeting held on January 23, 2019, the Board approved and 
authorized the Company to include in its Proxy Materials for approval by the Company’s 
stockholders at the Company’s 2019 Annual Meeting a proposal (the “Company 
Proposal”) to make certain amendments to the Company’s charter (the “Charter”) that 
will eliminate supermajority voting requirements applicable to the Company in the 
Charter and under Maryland Law and replace such supermajority voting requirements 
with a voting standard of a majority of the votes entitled to be cast, as described below 
(the “Charter Amendments”).  The “supermajority” voting standards currently present in 
the Charter and in the Company’s Bylaws (“Bylaws”) were identified and discussed in 
detail in the Initial Request Letter. 

As discussed in the Initial Request Letter, in order to remove those 
supermajority voting standards, the Company Proposal calls for Articles of Amendment 
and Restatement (the “A&R Charter”) to be filed with the State Department of 
Assessments and Taxation of Maryland (the “SDAT”) which will amend the Charter to 
replace the supermajority voting requirements with a voting standard of a majority of the 
votes entitled to be cast.  The Company Proposal also includes an amendment to the 
Charter to add a Cut-Down Provision (as defined in the Initial Request Letter), which will 
result in a standard requiring a majority of the votes entitled to be cast on the matter for 
the Company to dissolve, amend its charter, merge, consolidate with another entity or 
convert into another form of entity, sell all or substantially all of its assets or engage in a 
statutory share exchange.  The majority of the votes entitled to be cast-standard for these 
matters is, as contemplated by the Proposal, “the closest standard to a majority of the 
votes cast for and against such proposals consistent with [Maryland law]”. 

Also as discussed in the Initial Request Letter, the Board adopted a 
resolution to approve a conforming amendment to the Bylaws that will eliminate the 
supermajority voting requirement contained in the Bylaws and to replace it with a voting 
standard of a majority of the votes entitled to be cast, effective upon approval by the 
Company’s stockholders of the Charter Amendments and the acceptance for record of the 
A&R Charter by the SDAT (the “Bylaws Amendment” and together with the proposed 
Charter Amendments, the “Amendments”) at the 2019 Annual Meeting.  At that time, the 
conforming changes contemplated by the Bylaw Amendment will become effective. 

The Company Proposal must be approved by the Company’s stockholders 
but the Board has now taken all of the actions in its power to remove the supermajority 
voting provisions in the Charter and the Bylaws and will be recommending in the Proxy 
Materials that the Company’s stockholders approve the Charter Amendments.  If the 
Amendments become effective, the Company’s Charter and Bylaws will no longer 
contain any supermajority voting provisions with respect to stockholder votes and the 
Company will also have reduced the supermajority vote provisions of the Maryland 
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General Corporation Law, as applicable to the Company, and also as discussed in the 
Initial Request Letter.  Drafts of the A&R Charter containing the Charter Amendments 
and the Amended and Restated Bylaws containing the Bylaws Amendment, both of 
which have now been approved by the Board, were attached as Exhibit B to the Initial 
Request Letter. 

2. Conclusion 

Based on the foregoing as well as on the discussion and analysis of Rule 
14a-8(i)(10) and its application to NCR and the Proposal that was contained in the Initial 
Request Letter, we respectfully restate our request that the Staff concur in our view that 
the Proposal may be properly excluded from NCR’s Proxy Materials pursuant to Rule 
14a-8(i)(10).   

We also wanted to update the Staff that NCR has recently advised us that 
it now intends to file its preliminary proxy statement on or before March 1, 2019.  (The 
Initial Request Letter stated that the Company anticipated filing a preliminary proxy 
statement by March 5, 2019.)  It remains true that the Initial Request Letter was 
submitted to the Staff no later than eighty calendar days before the Company intends to 
file its definitive Proxy Materials with the Securities and Exchange Commission. 

If the Staff has any questions with respect to the foregoing, or if for any 
reason the Staff does not agree that NCR may omit the Proposal from its Proxy Materials, 
please contact me at (212) 474-1434.  I would appreciate your sending your response via 
e-mail to me at KDrexler@cravath.com as well as to NCR, attention of James Bedore, 
Executive Vice President, General Counsel and Secretary at James.Bedore@ncr.com. 

Very truly yours, 

/s/ Kimberley S. Drexler 
Kimberley S. Drexler 

Office of Chief Counsel 
Division of Corporation Finance 

Securities and Exchange Commission 
100 F Street, NE 

Washington, DC 20549 

VIA EMAIL:  shareholderproposals@sec.gov 

Encls. 

mailto:shareholderproposals@sec.gov
mailto:James.Bedore@ncr.com
mailto:KDrexler@cravath.com
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Copies w/encl. to: 

Myra K. Young 
c/o John Chevedden 

VIA EMAIL:  

***

***

James Bedore 
Executive Vice President, General Counsel and Secretary 

NCR Corporation 
864 Spring Street NW 

Atlanta, GA 30308 

VIA EMAIL:  James.Bedore@ncr.com 

Chanda Kirchner 
Law Vice President and Chief Corporate Counsel 

NCR Corporation 
864 Spring Street NW 

Atlanta, GA 30308 

VIA EMAIL:  Chanda.Kirchner@ncr.com 

James J. Hanks, Jr. 
Partner 

Venable LLP 
750 E. Pratt Street, Suite 900 

Baltimore, MD 21202 

VIA EMAIL:  jhanks@Venable.com 

mailto:jhanks@Venable.com
mailto:Chanda.Kirchner@ncr.com
mailto:James.Bedore@ncr.com
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NCR Corporation 
Stockholder Proposal of Myra K. Young 

Securities Exchange Act of 1934—Rule 14a-8 

December 21, 2018 

Ladies and Gentlemen: 

On behalf of our client, NCR Corporation, a Maryland corporation 
(“NCR” or the “Company”), we write to inform you of NCR’s intention to exclude from 
its proxy statement and form of proxy for its 2019 Annual Meeting of Stockholders 
(collectively, the “Proxy Materials”) a stockholder proposal and related supporting 
statement (the “Proposal”) received from Myra K. Young (the “Proponent”). 

We hereby respectfully request that the Staff of the Division of 
Corporation Finance (the “Staff”) concur in our view that NCR may, for the reasons set 
forth below, properly exclude the Proposal from the Proxy Materials.  NCR has advised 
us as to the factual matters set forth below. 

In accordance with Rule 14a-8(j), we have filed this letter with the 
Securities and Exchange Commission (the “Commission”) no later than eighty calendar 
days before the Company intends to file its definitive Proxy Materials with the 
Commission.  We would note for the Staff that, because the Company’s Proxy Materials 
will include proposed charter amendments for its stockholders’ consideration, the 
Company anticipates filing a preliminary proxy statement pursuant to Rule 14a-6(a) by 
March 5, 2019. 

Also in accordance with Rule 14a-8(j), a copy of this letter and its 
attachments are being sent concurrently to the Proponent.  Pursuant to Rule 14a-8(j) and 
Staff Legal Bulletin No. 14D (November 7, 2008) (“SLB 14D”), we have submitted this 
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letter, together with the Proposal, to the Staff via e-mail at shareholderproposals@sec.gov 
in lieu of mailing paper copies. 

Rule 14a-8(k) and SLB 14D provide that stockholder proponents are 
required to send companies a copy of any correspondence that the proponents elect to 
submit to the Commission or the Staff.  Accordingly, we are taking this opportunity to 
inform the Proponent that if the Proponent elects to submit additional correspondence to 
the Commission or the Staff with respect to the Proposal, a copy of that correspondence 
should be furnished concurrently to the undersigned on behalf of NCR pursuant to Rule 
14a-8(k) and SLB 14D. 

1. The Proposal 

As per her revised proposal dated November 13, 2018, the Proponent 
requests that the following matter be submitted to a vote of the stockholders at NCR’s 
next Annual Meeting of Stockholders: 

RESOLVED, NCR Corporation (NCR) shareholders request that 
our board take each step necessary so that each voting requirement in our 
charter and bylaws (that is explicit or implicit due to default to state law) 
that calls for a greater than simple majority vote be eliminated, and 
replaced by a requirement for a majority of the votes cast for and against 
applicable proposals, or a simple majority in compliance with applicable 
laws.  This means the closest standard to a majority of the votes cast for 
and against such proposals consistent with applicable laws.  It is important 
that our company take each step necessary to adopt this proposal topic.  
This proposal includes taking the steps necessary to adjourn the annual 
meeting to solicit the votes necessary for approval if the votes for approval 
are lacking during the annual meeting. 

Copies of the Proposal and the Proponent’s cover letter, each dated 
November 10, 2018 and revised November 13, 2018, submitting the Proposal, and other 
correspondence relating to the Proposal are attached hereto as Exhibit A. 

2. Background 

The Company’s charter (the “Charter”) and the Company’s Bylaws 
(“Bylaws”) set forth certain “supermajority” voting standards.  Presently, the Company’s 
Charter includes the following supermajority voting provisions: 

Removal of Directors: Article VII, Section 7.1(c) provides that: “Except as 
provided by law with respect to directors elected by stockholders of a class or series, any 
director or the entire Board of Directors may be removed for cause, by the affirmative 
vote of the holders of not less than 80% of the voting power of [all shares of the 
Company entitled to vote generally in the election of directors (the “Voting Stock”)] then 
outstanding, voting together as a single class.” 
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Replacement of Directors: Article VII, Section 7.1(d) provides that:  
“Except as provided by law with respect to directors elected by stockholders of a class or 
series, a vacancy on the Board of Directors which results from the removal of a director 
may be filled by the affirmative vote of the holders of not less than 80% of the voting 
power of the then outstanding Voting Stock, voting together as a single class, and a 
vacancy which results from any such removal or from any other cause may be filled by a 
majority of the remaining directors, whether or not sufficient to constitute a quorum.”  

Alteration, Repeal or Adoption of Bylaws: Article VIII, Section 8.2 
provides that:  “[A]ny proposed alteration or repeal of, or the adoption of any Bylaw 
inconsistent with, Sections 2, 8 or 11 of Article I of the Bylaws, with Section 1, 2 or 3 of 
Article II of the Bylaws, or Article X of the Bylaws or this sentence, by the stockholders 
shall require the affirmative vote of the holders of at least 80% of the voting power of all 
Voting Stock then outstanding, voting together as a single class . . ..” 

Amendment of the Charter: Article IX, Section 9.1 provides that: “[T]he 
affirmative vote of the holders of at least 80% of the Voting Stock then outstanding, 
voting together as a single class, at a meeting of the stockholders duly called for such 
purpose shall be required to alter, amend, adopt any provision inconsistent with or repeal 
Article V, Article VII, Section 8.2 of Article VIII, or this Article IX of the Charter.” 

The Company’s Bylaws include the following supermajority voting 
provision: 

Alteration, Repeal or Adoption of Bylaw – Amendment of Bylaws: Article 
X of the Bylaws provides that: 

These Bylaws may be altered or repealed and new Bylaws may be 
adopted (a) at any annual or special meeting of stockholders by the 
affirmative vote of the holders of a majority of the voting power of 
the stock issued and outstanding and entitled to vote 
thereat, provided, however, that to the extent set forth in the 
Charter any proposed alteration or repeal of, or the adoption of, 
any Bylaw shall require the affirmative vote of the holders of at 
least 80% of the voting power of all Voting Stock (as defined in 
the Charter) then outstanding, voting together as a single class, 
and provided, further, however, that, in the case of any such 
stockholder action at a special meeting of stockholders, notice of 
the proposed alteration, repeal or adoption of the new Bylaw or 
Bylaws must be contained in the notice of such special meeting, or 
(b) by the affirmative vote of a majority of the [total number of 
directors which the Company would have if there were no 
vacancies]. 

In addition, under the Maryland General Corporation Law (the “MGCL”), 
the statute pursuant to which the Company is formed, a Maryland corporation generally is 
not permitted to dissolve, amend its charter, merge, consolidate with another entity or 
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convert into another form of entity, sell all or substantially all of its assets or engage in a 
statutory share exchange, unless approved by the affirmative vote of stockholders holding 
at least two-thirds of all the votes entitled to be cast on the matter.  However, a Maryland 
corporation may provide in its charter for approval of these matters by a lesser 
percentage, but not less than a majority of all of the votes entitled to be cast on the matter 
(a “Cut-Down Provision”).  The Company’s Charter currently does not contain a Cut-
Down Provision. 

At the next regularly scheduled meetings of the Committee on Directors 
and Governance (the “Committee”) of the Company’s Board of Directors (the “Board”) 
and the Board, which will occur in January 2019, the Committee and the Board will 
consider approving and recommending to, respectively, the Board and the Company’s 
stockholders for approval at the Company’s 2019 Annual Meeting, a proposal (the 
“Company Proposal”) to make certain amendments to the Charter that will eliminate 
supermajority voting requirements in the Charter and under the MGCL and replace such 
supermajority voting requirements with a voting standard of a majority of the votes 
entitled to be cast, as described below (the “Charter Amendments”).  First, if the 
Company Proposal is approved by the Company’s stockholders – which approval will 
itself require the affirmative vote of the holders of not less than 80% of the voting power 
of the outstanding Voting Stock, in keeping with the current terms of the Charter – 
Articles of Amendment and Restatement (the “A&R Charter”) will be filed with the State 
Department of Assessments and Taxation of Maryland (the “SDAT”), which, if accepted 
for record by the SDAT, will amend the Charter to replace the supermajority voting 
provisions discussed above with a voting standard of a majority of the votes entitled to be 
cast.  Second, the Company Proposal would include an amendment to the Charter to add 
a Cut-Down Provision, which will result in the lowest standard available under the 
MGCL, requiring a majority of the votes entitled to be cast for the Company to dissolve, 
amend its charter, merge, consolidate with another entity or convert into another form of 
entity, sell all or substantially all of its assets or engage in a statutory share exchange.  

The Committee and the Board will also consider adopting resolutions to 
approve a conforming amendment to the Bylaws that will eliminate the supermajority 
voting provision discussed above and replace it with a voting standard of a majority of 
the votes entitled to be cast, effective upon approval by the Company’s stockholders of 
the Charter Amendments at the 2019 Annual Meeting and the acceptance for record of 
the A&R Charter by the SDAT (the “Bylaw Amendment” and together with the Charter 
Amendments, the “Amendments”).  At that time, the conforming changes contemplated 
by the Bylaw Amendment will also become effective.1 

If the Amendments become effective, the Company’s Charter and Bylaws 
will no longer contain any supermajority voting provisions with respect to stockholder 
votes and the Company will have reduced the supermajority vote provisions of the 
MGCL referred to above.  Drafts of the A&R Charter containing the Charter 

1 The Company, as part of its annual corporate governance review, may adopt additional changes to 
the Bylaws unrelated to the Company Proposal during the period between the submission of this letter and 
the Company’s 2019 Annual Meeting. 
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Amendments and the Amended and Restated Bylaws containing the Bylaw Amendment 
are attached as Exhibit B, and each is also blacklined to reflect the Amendments.  As 
noted above, Board approval of the Amendments will be considered at a Board meeting 
to be held in January 2019. 

We are submitting this no-action request at this time to meet the timing 
requirements of Rule 14a-8.  Although the Board has not yet approved the Amendments, 
the Staff has permitted companies to exclude proposals in reliance on Rule 14a-8(i)(10), 
the grounds for exclusion under this letter, where the company represents that its board is 
expected to consider a company proposal that will substantially implement the proposal, 
and then supplements its request for no-action relief by notifying the Staff after that 
action has been taken.  See, e.g., AbbVie Inc. (avail. Feb. 16, 2018); and The Southern 
Company (avail. Feb. 24, 2017) (concurring with the exclusion of a stockholder proposal 
requesting a change of the company’s supermajority voting standard to a majority of the 
votes cast standard in its charter and bylaws where the company notified the Staff that its 
board was expected to consider a company proposal substantially implementing the 
stockholder proposal and later filed a supplemental letter notifying the Staff that the 
company proposal had been approved by the board).  If the Board does not approve the 
Company Proposal and submit it to the stockholders for approval, NCR will include the 
Proposal in the Proxy Materials. 

3. Grounds for Omission 

NCR believes that the Proposal may be properly omitted from the Proxy 
Materials pursuant to Rule 14a-8(i)(10) because the Company will have already 
substantially implemented the Proposal.   

NCR believes that it may properly omit the Proposal from the Proxy 
Materials under Rule 14a-8(i)(10), which provides that a proposal may be excluded from 
proxy materials if “the company has already substantially implemented the proposal.” 

The Commission stated in 1976 that the predecessor to Rule 14a-8(i)(10) 
was “designed to avoid the possibility of shareholders having to consider matters which 
already have been favorably acted upon by the management.”  Exchange Act Release No. 
12598 (July 7, 1976).  Originally, the Staff narrowly interpreted this predecessor rule and 
granted no-action relief only when proposals were “‘fully effected” by the company.  See 
Exchange Act Release No. 19135 (Oct. 14, 1982).  By 1983, the Commission recognized 
that the “previous formalistic application of [the Rule] defeated its purpose” because 
proponents were successfully convincing the Staff to deny no-action relief by submitting 
proposals that differed from existing company policy by only a few words.  Exchange 
Act Release No. 20091, at § II.E.6. (Aug. 16, 1983) (the “1983 Release”).  Therefore, in 
1983, the Commission adopted a revised interpretation to the rule to permit the omission 
of proposals that had been “substantially implemented,” 1983 Release, and the 
Commission codified this revised interpretation in Exchange Act Release No. 40018 
(May 21, 1998).  Thus, when a company can demonstrate that it has taken actions to 
address each element of a stockholder proposal, the Staff has concurred that the proposal 
has been “substantially implemented.”  See, e.g., The Dow Chemical Co. (avail. Mar. 5, 
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2008) (concurring in the exclusion of a proposal that requested a “global warming report” 
that discussed how the Company’s efforts to ameliorate climate change may have 
affected the global climate when the Company had already made various statements 
about its efforts related to climate change, which were scattered throughout various 
corporate documents and disclosures).   

At the same time, a company need not implement a proposal in exactly the 
manner set forth by the proponent.  See Exchange Act Release No. 40018, at n.30 and 
accompanying text (May 21, 1998).  See, e.g., Hewlett-Packard Co. (avail. Dec. 11, 
2007) (concurring that a proposal requesting that the board permit stockholders to call 
special meetings was substantially implemented by a proposed bylaw amendment to 
permit stockholders to call a special meeting unless the board determined that the specific 
business to be addressed had been addressed recently or would soon be addressed at an 
annual meeting).  Differences between a company’s actions and a stockholder proposal 
are permitted as long as the company’s actions satisfactorily address the proposal’s 
essential objectives.  See, e.g., Exelon Corp. (avail. Feb. 26, 2010) (concurring in the 
exclusion of a proposal that requested a report on different aspects of the company’s 
political contributions when the company had already adopted its own set of corporate 
political contribution guidelines and issued a political contributions report that, together, 
provided “an up-to-date view of the [c]ompany’s policies and procedures with regard to 
political contributions”); Johnson & Johnson (avail. Feb. 17, 2006) (concurring that a 
proposal requesting that the company confirm the legitimacy of all current and future 
U.S. employees was substantially implemented when the company had verified the 
legitimacy of 91% of its domestic workforce); and Masco Corp. (avail. Mar. 29, 1999) 
(concurring in the exclusion of a proposal seeking specific criteria for the company’s 
outside directors after the company had adopted a version of the proposal that included 
modification and clarifications).  The Staff has further explained that “a determination 
that the company has substantially implemented the proposal depends upon whether [the 
company’s] particular policies, practices and procedures compare favorably with the 
guidelines of the proposal.”  Texaco, Inc. (avail. Mar. 28, 1991). 

Based on this standard and assuming Board approval of the Amendments, 
the Company will have substantially implemented the Proposal because the Amendments 
fulfill the essential objective of the Proposal, which is to eliminate supermajority voting 
provisions in the Charter and Bylaws and to reduce the statutory supermajority votes 
discussed above.  In fact, the Proposal would state that “shareholders request that our 
board take the steps necessary….”  and the Board will have, by virtue of the Company 
Proposal, done exactly that.  The Board lacks unilateral authority to adopt the Charter 
Amendments, but, consistent with the Proposal, will have taken all of the steps necessary 
to submit to the stockholders the Company Proposal, which would eliminate all 
stockholder supermajority voting requirements in the Charter.  As noted previously, the 
Board is expected to approve the submission of the Charter Amendments for a 
stockholder vote at the 2019 Annual Meeting.  The Board is also expected to approve the 
Bylaw Amendment that will be effective upon approval by the stockholders of the 
Charter Amendments and the acceptance for record of the A&R Charter by the SDAT.  
These actions will eliminate all supermajority voting provisions from the Charter and the 
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Bylaws.  By submitting the Charter Amendments to the Company’s stockholders at the 
2019 Annual Meeting, and by approving the conforming change to the Bylaws that will 
be effective upon approval by the stockholders of the Charter Amendments and the 
acceptance for record of the A&R Charter by the SDAT, the Company will have 
addressed the “essential objective” of the Proposal. 

The Staff has on numerous occasions, including in connection with 
stockholder proposals similar to the Proposal, concurred with companies having taken 
similar action as the Company that such companies have substantially implemented the 
proposals under Rule 14a-8(i)(10).  See FLIR Systems, Inc. (avail. Feb. 10, 2016, “FLIR 
Systems”) and The Progressive Corporation (avail. Feb. 18, 2016, “The Progressive 
Corporation”).  For example, in FLIR Systems, the Staff concurred that the proposal 
requesting that “each voting requirement in our charter and bylaws that calls for a greater 
than simple majority vote be eliminated, and replaced by a requirement for a majority of 
the votes cast for and against applicable proposals, or a simple majority in compliance 
with applicable laws” was substantially implemented where the company’s board of 
directors approved amendments to its articles of incorporation that would eliminate the 
supermajority voting standards required for certain amendments to the articles of 
incorporation and bylaws and replace such standards with a voting standard based on a 
majority of outstanding shares.  Similarly, in The Progressive Corporation, the Staff 
concurred that a proposal requesting that “each voting requirement in our charter and 
bylaws that calls for a greater than simple majority vote be eliminated, and replaced by a 
requirement for a majority of the votes cast for and against applicable proposals, or a 
simple majority in compliance with applicable laws” was substantially implemented 
where the company’s board of directors approved amendments to the articles of 
incorporation and code of regulations that would lower the supermajority voting 
standards to a majority of outstanding shares.   

As noted above, at a meeting of the Board scheduled to take place in 
January 2019, the Board is expected to approve the Charter Amendments and direct that 
the Charter Amendments be submitted to a stockholder vote at the 2019 Annual Meeting.  
The Board is also expected to approve the conforming change contemplated by the 
Bylaw Amendment that will become effective upon stockholder approval of the Charter 
Amendments and the acceptance for record of the A&R Charter by the SDAT.  
Accordingly, if the Company’s stockholders approve the Charter Amendments at the 
2019 Annual Meeting, and the A&R Charter is then filed with and accepted for record by 
the SDAT, the Company’s Charter and Bylaws will no longer contain supermajority 
voting requirements and will have reduced the statutory supermajority votes discussed 
above. 

Therefore, the Company believes that these actions achieve the “essential 
objective” of, and “substantially implement”, the Proposal, so that the Company may 
properly omit the Proposal from the Proxy Materials in accordance with Rule 14a-
8(i)(10).  Accordingly, we respectfully request that the Staff concur that the Proposal may 
be properly omitted from the Proxy Materials on the basis of Rule 14a-8(i)(10). 
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4. Conclusion 

Based on the foregoing, we hereby respectfully request that the Staff 
concur in our view that the Proposal may be properly excluded from NCR’s Proxy 
Materials.  If the Staff has any questions with respect to the foregoing, or if for any 
reason the Staff does not agree that NCR may omit the Proposal from its Proxy Materials, 
please contact me at (212) 474-1434.  I would appreciate your sending your response via 
e-mail to me at KDrexler@cravath.com as well as to NCR, attention of James Bedore, 
Executive Vice President, General Counsel and Secretary at James.Bedore@ncr.com. 

    Very  truly  yours,  

/s/ Kimberley S. Drexler 
Kimberley S. Drexler 

Office of Chief Counsel 
Division of Corporation Finance 

Securities and Exchange Commission 
100 F Street, NE 

Washington, DC 20549 

VIA EMAIL:  shareholderproposals@sec.gov 

Encls. 

Copies w/encl. to: 

Myra K. Young 
c/o John Chevedden 

VIA EMAIL:  

***

***

James Bedore 
Executive Vice President, General Counsel and Secretary 

NCR Corporation 
864 Spring Street NW 

Atlanta, GA 30308 

VIA EMAIL:  James.Bedore@ncr.com 

Chanda Kirchner 
Law Vice President and Chief Corporate Counsel 

NCR Corporation 

mailto:James.Bedore@ncr.com
mailto:shareholderproposals@sec.gov
mailto:James.Bedore@ncr.com
mailto:KDrexler@cravath.com
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864 Spring Street NW 
Atlanta, GA 30308 

VIA EMAIL:  Chanda.Kirchner@ncr.com 

James J. Hanks, Jr. 
Partner 

Venable LLP 
750 E. Pratt Street, Suite 900 

Baltimore, MD 21202 

VIA EMAIL:  jhanks@Venable.com 

mailto:jhanks@Venable.com
mailto:Chanda.Kirchner@ncr.com
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***

November 10, 2018 

Edward Gallagher 
General Counsel and Secretary 
NCR Corporation (NCR) 
3097 Satellite Boulevard 
Duluth, GA 30096 
PH: (212) 589-8472 
Via email: Edward.gallagher@NCR.com 

Dear Corporate Secretary, 

I am pleased to be a shareholder in NCR Corporation (NCR) and appreciate the leadership 
NCR has shown in consumer transaction technologies. However, I believe NCR has unrealized 
potential that can be unlocked through low or no cost corporate governance reform. 

I am submitting a shareholder proposal to request the Board adopt a simple majority standard 
for a vote at the next annual shareholder meeting. The proposal meets all Rule 14a-8 
requirements, including the continuous ownership of the required stock value for over a year 
and I pledge to continue to hold the required amount of stock until after the date of the next 
shareholder meeting. My submitted format, with the shareholder-supplied emphasis, is intended 
to be used for definitive proxy publication. 

This letter confirms that I am delegating John Chevedden to act as my agent regarding this Rule 
14a-8 proposal, including its submission, negotiations and/or modification, and presentation at 
the forthcoming shareholder meeting. Please direct all future communications regarding my rule 
14a-8 proposal to John Chevedden 

to facilitate prompt communication. Please 
identify me as the proponent of the proposal exclusively. 

***

Your consideration and the consideration of the Board of Directors is appreciated in responding 
to this proposal. Please acknowledge receipt of my proposal promptly by email to ***

Sincerely, 

November 10, 2018 

Myra K. Young Date 

mailto:Edward.gallagher@NCR.com


[NCR: Rule 14a-8 Proposal, November 10, 2018] 
[This line and any line above it - Not for publication.] 

Proposal [4*] - Simple Majority Vote 

RESOLVED, NCR Corporation (NCR) shareholders request that our board take each step 
necessary so that each voting requirement in our charter and bylaws that calls for a greater 
than simple majority vote be eliminated, and replaced by a requirement for a majority of the 
votes cast for and against applicable proposals, or a simple majority in compliance with 
applicable laws. This means the closest standard to a majority of the votes cast for and 
against such proposals consistent with applicable laws. It is important that our company take 
each step necessary to adopt this proposal topic. It is also important that our company take 
each step necessary to avoid a failed vote on this proposal topic. 

Supporting Statement: Shareowners are willing to pay a premium for shares of companies 
that have excellent corporate governance. Supermajority voting requirements have been 
found to be one of six entrenching mechanisms that are negatively related to company 
performance according to "What Matters in Corporate Governance" by Lucien Bebchuk, Alma 
Cohen and Allen Ferrell of the Harvard Law School 
(https://papers.ssrn.com/sol3/papers.cfm?abstract_id=593423). 

Supermajority requirements are used to block initiatives supported by most shareowners but 
opposed by a status quo management. The majority of S&P 500 and S&P 1500 companies 
have no supermajority voting requirements. Additionally, unlike many S&P 500 and S&P 
1500 companies, our shareholders cannot act by written consent or by calling a special 
meeting. 

This proposal topic won from 59.2% to 75.1 % of the vote at Kaman, DowDuPont and Ryder 
System in early 2018. Prior to that, it won 74% to 99% support at Weyerhaeuser, Alcoa, 
Waste Management, Goldman Sachs, FirstEnergy, McGraw-Hill, Macy's, Ferro Arconic, and 
Cognizant Technology Solutions. 

Among our largest shareholders, Vanguard, generally supports proposals to remove 
supermajority requirements and opposes proposals to impose them. T. Rowe Price, generally 
votes for proposals to adopt simpl~ majority requirements for all items that require 
shareholder approval. Fidelity, generally votes against supermajority requirements. 
BlackRock supports the reduction or the elimination of supermajority voting requirements to 
the extent that they determine shareholders' ability to protect their economic interests is 
improved. 

Currently a 1 % special interest minority of shares can frustrate the will of shareholders 
casting 79% of shares in favor. In other words a 1 % special interest minority could have the 
power to prevent shareholders from improving our corporate governance. 

Please vote to enhance shareholder value: 

Simple Majority Vote- Proposal [4*] 
[This line and any below are not for publication] 

Number 4* to be assigned by NCR 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=593423


 

 

Myra K. Young, sponsored this proposal. ***

Notes: 
This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15, 
2004 including ( emphasis added): 

Accordingly, going forward, we believe that it would not be appropriate for companies to 
exclude supporting statement language and/or an entire proposal in reliance on rule 

14a-8(1)(3) in the following circumstances: 

• the company objects to factual assertions because they are not supported; 
• the company objects to factual assertions that, while not materially false or misleading, 
may be disputed or countered; 
• the company objects to factual assertions because those assertions may be 
interpreted by shareholders in a manner that is unfavorable to the company, its 
directors, or its officers; and/or 
• the company objects to statements because they represent the opinion of the 
shareholder proponent or a referenced source, but the statements are not identified 
specifically as such. 

We believe that it is appropriate under rule 14a-8 for companies to address these 
objections in their statements of opposition. 

See also: Sun Microsystems, Inc. (July 21, 2005). 

The stock supporting this proposal will be held until after the annual meeting and the proposal 
will be presented at the annual meeting. Please acknowledge this proposal promptly by email 

***



***

 
 

 
 

 
 

***

November 10, 2018 

Edward Gallagher 
General Counsel and Secretary 
NCR Corporation (NCR) 
3097 Satellite Boulevard 

~ t.::1/1...f ~17 i .3 NO l/ ZJ... 0 I 13 

Duluth, GA 30096 
PH: (212) 589-8472 
Via email: Edward.gallagher@NCR.com 

Dear Corporate Secretary, 

I am pleased to be a shareholder in NCR Corporation (NCR) and appreciate the leadership 
NCR has shown in consumer transaction technologies. However, I believe NCR has unrealized 
potential that can be unlocked through low or no cost corporate governance reform. 

I am submitting a shareholder proposal to request the Board adopt a simple majority standard 
for a vote at the next annual shareholder meeting. The proposal meets all Rule 14a-8 
requirements, including the continuous ownership of the required stock value for over a year 
and I pledge to continue to hold the required amount of stock until after the date of the next 
shareholder meeting. My submitted format, with the shareholder-supplied emphasis, is intended 
to be used for definitive proxy publication. 

This letter confirms that I am delegating John Chevedden to act as my agent regarding this Rule 
14a-8 proposal, including its submission, negotiations and/or modification, and presentation at 
the forthcoming shareholder meeting. Please direct all future communications regarding my rule 

· 14a-8 proposal to John Chevedden 
to facilitate prompt communication. Please 

identify me as the proponent of the proposal exclusively. 

Your consideration and the consideration of the Board of Directors is appreciated in responding 
to this proposal. Please acknowledge receipt of my proposal promptly by email to 

***

***

Sincerely, 

November 10, 2018 

Myra K. Young Date 



[NCR: Rule 14a-8 Proposal, November 10, 2018 I Revised November 13, 2018) 
[This line and any line above it - Not for publication.] 

Proposal [4*] - Simple Majority Vote 

RESOLVED, NCR Corporation (NCR) shareholders request that our board take each step 
necessary so that each voting requirement in our charter and bylaws (that is explicit or 
implicit due to default to state law) that calls for a greater than simple majority vote be 
eliminated, and replaced by a requirement for a majority of the votes cast for and against 
applicable proposals, or a simple majority in compliance with applicable laws. This means the 
closest standard to a majority of the votes cast for and against such proposals consistent with 
applicable laws. It is important that our company take each step necessary to adopt this 
proposal topic. This proposal includes taking the steps necessary to adjourn the annual 
meeting to solicit the votes necessary for approval if the votes for approval are lacking during 
the annual meeting. 

Supporting Statement: Adjourn is mentioned 17-times in our bylaws. Shareowners are willing 
to pay a premium for shares of companies that have excellent corporate governance. 
Supermajority voting requirements have been found to be one of six entrenching 
mechanisms that are negatively related to company performance according to "What Matters 
in Corporate Governance" by Lucien Bebchuk, Alma Cohen and Allen Ferrell of the Harvard 
Law School (https://papers.ssrn.com/sol3/papers.cfm?abstract_id=593423). 

Supermajority requirements are used to block initiatives supported by most shareowners but 
opposed by a status quo management. The majority of S&P 500 and S&P 1500 companies 
have no supermajority voting requirements. Additionally, unlike many S&P 500 and S&P 
1500 companies, our shareholders cannot act by written consent or by calling a special 
meeting. 

This proposal topic won from 59.2% to 75.1 % of the vote at Kaman, DowDuPont and Ryder 
System in early 2018. Prior to that, it won 7 4% to 99% support at Weyerhaeuser, Alcoa, 
Waste Management, Goldman Sachs, FirstEnergy, McGraw-Hill, Macy's, Ferro Arconic, and 
Cognizant Technology Solutions. 

Among our largest shareholders, Vanguard, generally supports proposals to remove 
supermajority requirements and opposes proposals to impose them. T. Rowe Price, generally 
votes for proposals to adopt simple majority requirements for all items that require 
shareholder approval. Fidelity, generally votes against supermajority requirements. 
BlackRock supports the reduction or the elimination of supermajority voting requirements to 
the extent that they determine shareholders' ability to protect their economic interests is 
improved. 

Currently a 1 % special interest minority of shares can frustrate the will of shareholders 
casting 79% of shares in favor. In other words a 1 % special interest minority could have the 
power to prevent shareholders from improving our corporate governance. 

Please vote to enhance shareholder value: 
Simple Majority Vote - Proposal [4*] 

[This line and any below are not for publication] 
Number 4* to be assigned by NCR 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=593423


 

 

Myra K. Young, sponsored this proposal. ***

Notes: 
This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15, 
2004 including ( emphasis added): 

Accordingly, going forward, we believe that it would not be appropriate for companies to 
exclude supporting statement language and/or an entire proposal in reliance on rule 

14a-8(I)(3) in the following circumstances: 

• the company objects to factual assertions because they are not supported; 
• the company objects to factual assertions that, while not materially false or misleading, 
may be disputed or countered; 
• the company objects to factual assertions because those assertions may be 
interpreted by shareholders in a manner that is unfavorable to the company, its 
directors, or its officers; and/or 
• the company objects to statements because they represent the opinion of the 
shareholder proponent or a referenced source, but the statements are not identified 
specifically as such. 

We believe that it is appropriate under rule 14a-8 for companies to address these 
objections in their statements of opposition. 

See also: Sun Microsystems, Inc. (July 21, 2005). 

The stock supporting this proposal will be held until after the annual meeting and the proposal 
will be presented at the annual meeting. Please acknowledge this proposal promptly by email 

***



 

 

 

 

 

 
  

 

  
 

 
 

  
  

 

  
  

 

----- Message from "Bedore, James M" <James.Bedore@ncr.com> on Fri, 14 Dec 2018 19:45:21 
+0000 ----- 

To: ***

"Bedore, James M" <James.Bedore@ncr.com>, "Kirchner, Chanda" 
cc: 

<Chanda.Kirchner@ncr.com> 
Subject Withdrawal of Stockholder Proposal Submitted for NCR’s 2019 Annual Meeting of 

: Stockholders  
Dear Mr. Chevedden: 

Please see the attached correspondence relating to the proposal submitted for NCR’s 2019 
Annual Meeting of Stockholders by Ms. Myra K. Young in her letter dated November 10, 2018 
and revised November 13, 2018.  

You are welcome to respond to this correspondence via email to James.Bedore@ncr.com. 
Please ensure future correspondence relating to other stockholder proposal matters is directed 
to NCR’s Corporate Secretary at the Company address provided in the Proxy Statement: NCR 
Corporation, 864 Spring Street NW, Atlanta, Georgia 30308‐1007. 

Best regards,  
James M. Bedore 
EVP, General Counsel and Secretary 
NCR Corporation
office: 470-372-3346| mobile: 414-333-0733 
James.Bedore@ncr.com 

mailto:James.Bedore@ncr.com
mailto:James.Bedore@ncr.com
mailto:Chanda.Kirchner@ncr.com
mailto:James.Bedore@ncr.com
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Law Department-General Counsel 
864 Spring St. NW 
Atlanta, GA 30308 

James.Bedore@ncr.com 

By Email ***

December 14, 2018 

Mr. John Chevedden 
***

Re: Withdrawal of Stockholder Proposal Submitted for NCR's 2019 Annual Meeting of 
Stockholders ("2019 Annual Meeting' ) 

Dear Mr. Chevedden: 

This letter is regarding the proposal submitted by Ms. Myra K. Young in her letter dated 
November 10, 2018 and revised November 13, 2018 (the "Stockholder Proposal"). The 
Stockholder Proposal requests that Board of Directors (the "Board") of NCR Corporation (the 
"Company") take steps necessary so that each voting requirement in our charter and bylaws that 
calls for a greater than simple majority vote be eliminated, and replaced by a requirement for a 
majority of the votes cast for and against proposals, or a simple majority in compliance with 
applicable laws. 

At its upcoming January 2019 meetings, the Board will consider a directors' proposal 
(the "Directors' Proposal") to be presented for a vote at the 2019 Annual Meeting that will 
substantially implement the Stockholder Proposal. If the Board does not approve the Directors' 
Proposal and submit it to the stockholders for approval, the Company will include the 
Stockholder Proposal in its proxy statement for the 2019 Annual Meeting. A draft of the 
Directors' Proposal is included as Annex A for your review. If the Directors' Proposal is 
adopted, the Board will also revise the Bylaws to give effect to the Directors' Proposal. Given 
the Company's intention to proceed in this manner, we are requesting that you voluntarily 
withdraw the Stockholder Proposal. If you agree, please sign and date this letter in the spaces 
below and return a copy to me by email at J ames.Bedore@ncr.com. 

Executive Vice President, General Counsel and 
Secretary 

mailto:ames.Bedore@ncr.com
mailto:James.Bedore@ncr.com


------------

* * * 

On behalf of Ms. Myra K. Young, the undersigned hereby withdraws the shareholder proposal 
submitted to NCR Corporation on November 10, 2018 and revised November 13, 2018 for 
inclusion in NCR Corporation's 2019 Annual Meeting of Stockholders. 

By: 
Name: 
Date: 



ANNEX A 

DIRECTORS' PROPOSAL TO AMEND AND RESTATE THE CHARTER OF NCR TO 
ELIMINATE THE SUPERMAJORITY PROVISIONS CONTEMPLATED BY THE 

MARYLAND GENERAL CORPORATION LAW AND NCR'S CHARTER AND MAKE 
CERTAIN CONFORMING CHANGES 

NCR submits this proposal to amend and restate the charter of NCR (the "Charter") to (i) eliminate 
the supermajority voting provisions contemplated thereby for certain matters and require the 
affirmative vote of a majority of all the votes entitled to be cast to approve such matters, and (ii) 
make certain changes to the Charter to conform the language more closely to the Maryland General 
Corporation Law (the "MGCL"). As background, under the MGCL, a Maryland corporation 
generally is not permitted to dissolve, amend its charter, merge or consolidate with another entity, 
convert into another form of entity, sell all or substantially all of its assets or engage in a statutory 
share exchange ( commonly referred to as "extraordinary transactions"), unless approved by the 
affirmative vote of stockholders holding at least two-thirds of all the votes entitled to be cast on 
the matter. However, a Maryland corporation may provide in its charter for approval of these 
extraordinary transactions by a lesser percentage, but not less than a majority, of all the votes 
entitled to be cast on the matter. In addition, a corporation may require that other matters, such as 
the removal or election of directors, or bylaw amendments, may only be undertaken upon a 
supermajority vote of stockholders. 

At present, the vote of eighty percent of the voting power of all shares of NCR entitled to vote 
generally in the election of directors then outstanding, voting together as a single class, is required 
with respect to ARTICLE VII, Section 7.l(c) (director removal); ARTICLE VII, Section 7.l(d) 
(director replacement after removal); ARTICLE VIII, Section 8.2 (amendments to certain 
provisions of the Bylaws ofNCR (the "Bylaws")) and ARTICLE IX, Section 9.1 (amendments to 
certain provisions of the Charter) of the Charter. 

While a supermajority vote requirement protects against amendments to key provisions of a charter 
or bylaws, the removal and subsequent replacement of a director, or the entering into of 
extraordinary transactions without broad stockholder support, the Board of Directors of NCR (the 
"Board") has determined, following its deliberation and consideration regarding the rationale for 
such provisions in light of current corporate governance standards and practices and as permitted 
by Maryland law, that requiring only a majority of all the votes entitled to be cast on the matter to 
amend all provisions of the Charter and to approve the extraordinary transactions noted above is 
advisable and in the best interests of NCR. Similarly, after deliberation and consideration, the 
Board has determined, also as permitted by Maryland law, that requiring only a majority of all the 
votes entitled to be cast on the matter to amend all provisions of the Bylaws, to remove a director, 
and to replace a director after removal, is advisable and in the best interests of NCR. 

NCR is also submitting this proposal to amend ARTICLE VI, Section 6.2 of the Charter to provide 
that, notwithstanding any provision of law requiring any action to be taken or approved by the 
affirmative vote of stockholders entitled to cast a greater number of votes, and except as may 



otherwise be specifically provided elsewhere in the Charter or the Bylaws, any such action shall 
be effective and valid if declared advisable by the Board and taken or approved by the affirmative 
vote of stockholders entitled to cast a majority of all the votes entitled to be cast on the matter. 
The requirement that the Board first declare the action advisable contained in the prior sentence is 
required by the MGCL for approval of charter amendments and the other extraordinary 
transactions noted above. 

Accordingly, the Board has unanimously declared such amendments advisable and in the best 
interest of NCR and has directed that these amendments be submitted to the stockholders of NCR 
for their consideration. 

NCR received a stockholder proposal on this issue, which proposed replacing the supermajority 
provisions in the Charter and the Bylaws with a voting standard requiring only a majority of the 
votes cast (or the closest standard thereto permitted by law). As noted above, Maryland law does 
not permit a corporation to engage in an extraordinary transaction or remove a director without 
first obtaining the affirmative vote of stockholders entitled to cast not less than a majority of all 
the votes entitled to be cast on the matter. Further, consistent with the practice of a majority of the 
public corporations incorporated in the State of Maryland that provide stockholders with the 
concurrent power to amend their bylaws, the amendment provides that stockholders entitled to cast 
not less than a majority of all the votes entitled to be cast on the matter may amend the Bylaws. 

The full text of the amendments to the Charter is set forth in the Articles of Amendment and 
Restatement attached hereto as Exhibit [ • J to this proxy statement. 

In accordance with the Bylaws, the Board has approved, subject to the approval of this proposal 
by the stockholders of NCR, amendments to the Bylaws to permit all amendments to the Bylaws 
by stockholders to be made by a majority of all the votes entitled to be cast on the matter, rather 
than requiring eighty percent of the votes entitled to be cast. For all other matters on which 
stockholders vote and unless otherwise required by law, the Charter or the Bylaws, the Bylaws 
currently provide for a default voting standard of a majority of the votes cast. We believe this 
proposal strikes the proper balance of protecting against the actions of a few large stockholders 
while recognizing that broad supermajority provisions are no longer viewed by many parties as 
consistent with current best practices for corporate governance at U.S. public companies. 

Required Vote: Pursuant to the Charter, the amendments to the Charter contemplated by the 
Articles of Amendment and Restatement ( other than the amendment to Section 6.2) must be 
approved by the affirmative vote of holders entitled to cast not less than eighty percent of the 
shares of outstanding stock of NCR entitled to vote generally in the election of directors. The 
amendment to Section 6.2 requires the affirmative vote of a majority of the total number of shares 
outstanding and entitled to vote thereon. Abstentions and broker non-votes will have the effect of 
votes against the proposed amendment. 

The Board of Directors recommends that you vote FOR this proposal. Proxies received by 
the Board will be voted FOR this proposal unless they specify otherwise. 



ARTICLES OF AMENDMENT AND RESTATEMENT 

OF 

NCR CORPORATION 

FIRST: NCR Corporation, a Maryland corporation (the "Corporation"), 
desires to amend and restate its charter as currently in effect and as hereinafter amended. 

SECOND: The following provisions and Exhibit A are all of the 
provisions of the Charter currently in effect and as hereinafter amended: 

ARTICLE I 

Section 1.1. The name of the Corporation (the "Corporation") is: NCR 
Corporation. 

ARTICLE II 

Principal Office. Registered Office and Agent 

Section 2.1. The address of the Corporation's principal office in the 
State of Maryland is 20370 Seneca Meadows Parkway, Germantown, Maryland 20876. 
The resident agent of the Corporation in the State of Maryland is CSC-Lawyers 
Incorporating Service Company. The address of the resident agent is 7 St. Paul Street, 
Suite 820, Baltimore, Maryland 21202. Such resident agent is a Maryland corporation. 

ARTICLE III 

Purposes 

Section 3.1. The purpose of the Corporation is to engage in any lawful 
act, activity or business for which corporations may be organized under the General Laws 
of the State of Maryland as now or hereafter in force. The Corporation shall have all the 
general powers granted by law to Maryland corporations and all other powers not 
inconsistent with law which are appropriate to promote and attain its purpose. 

ARTICLE IV 

Capital Stock 

Section 4.1. The Corporation shall be authorized to issue 600,000,000 
shares of capital stock, of which 500,000,000 shares shall be classified as "Common 
Stock", $.01 par value per share ("Common Stock") (having an aggregate par value of 



$5,000,000.00), and 100,000,000 shares shall be classified as "Preferred Stock", $.01 par 
value per share ("Preferred Stock") (having an aggregate par value of $1,000,000.00), 
including those shares of Preferred Stock described in Exhibit A attached hereto. The 
aggregate par value of all authorized shares is $6,000,000.00. The Board of Directors may 
classify and reclassify any unissued shares of capital stock by setting or changing in any 
one or more respects the preferences, conversion or other rights, voting powers, 
restrictions, limitations as to dividends, qualifications or terms or conditions of 
redemption of such shares of stock. 

Section 4.2. The Common Stock shall be subject to the express terms of 
the Preferred Stock and any series thereof. The holders of shares of Common Stock shall 
be entitled to one vote for each such share upon all proposals presented to the 
stockholders on which the holders of Common Stock are entitled to vote, except for 
proposals on which only the holders of another specified class or series of capital stock 
are entitled to vote. Subject to the provisions of law and any preference rights with 
respect to the payment of dividends attaching to the Preferred Stock or any series thereof, 
the holders of Common Stock shall be entitled to receive, as and when declared by the 
Board of Directors, dividends and other distributions authorized by the Board of Directors 
in accordance with Maryland General Corporation Law, as in effect from time to time 
(the "MGCL") and to all other rights of a stockholder pursuant thereto. Except as 
otherwise provided by law or in the Charter of the Corporation (including in any Articles 
Supplementary (as defined below)) (the "Charter"), the Common Stock shall have the 
exclusive right to vote for the election of directors and for all other purposes, and holders 
of Preferred Stock shall not be entitled to receive notice of any meeting of stockholders at 
which they are not entitled to vote. In the event of a liquidation, dissolution or winding up 
of the Corporation or other distribution of the Corporation's assets among stockholders 
for the purpose of winding up the Corporation's affairs, whether voluntary or involuntary, 
after payment or provision for payment of the debts and other liabilities of the 
Corporation and subject to the rights, privileges, conditions and restrictions attaching to 
the Preferred Stock or any series thereof, the Common Stock shall entitle the holders 
thereof, together with the holders of any other class of stock hereafter classified or 
reclassified not having a preference on distributions in the liquidation, dissolution or 
winding up of the Corporation or other distribution of the Corporation's assets among 
stockholders for the purpose of winding up the Corporation's affairs, whether voluntary 
or involuntary, to share ratably in the remaining net assets of the Corporation. 

Section 4.3. The Preferred Stock may be issued from time to time in one 
or more series as authorized by the Board of Directors. The Board of Directors shall have 
the power from time to time to the maximum extent permitted by the MGCL to classify 
or reclassify, in one or more series, any unissued shares of Preferred Stock, and to 
reclassify any unissued shares of any series of Preferred Stock, in any such case, by 
setting or changing the number of shares constituting such series and the designation, 
preferences, conversion or other rights, voting powers, restrictions, limitations as to 
dividends, qualifications, or terms or conditions of redemption of the stock. In any such 
event, the Corporation shall file for record with the State Department of Assessments and 
Taxation of Maryland ( or other appropriate entity) articles supplementary in form and 
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substance prescribed by the MGCL ( each, an "Articles Supplementary"). Subject to the 
express terms of any series of Preferred Stock outstanding at the time, the Board of 
Directors may increase or decrease the number or alter the designation or classify or 
reclassify any unissued shares of a particular series of Preferred Stock by fixing or 
altering in one or more respects, from time to time before issuing the shares, any terms, 
rights, restrictions and qualifications of the shares, including any preference, conversion 
or other rights, voting powers, restrictions, limitations as to dividends, qualifications or 
terms or conditions of redemption of the shares of the series. 

Section 4.4. Subject to the foregoing, the power of the Board of 
Directors to classify and reclassify any of the shares of capital stock shall include, without 
limitation, subject to the provisions of the Charter, authority to classify or reclassify any 
unissued shares of such stock into a class or classes of preferred stock, preference stock, 
special stock or other stock, and to divide and classify shares of any class into one or 
more series of such class, by determining, fixing or altering one or more of the following: 

(a) the designation of such class or series, which may be by distinguishing number, 
letter or title: 

(b) the number of shares of such class or series, which number the Board of Directors 
may thereafter ( except where otherwise provided in the Articles Supplementary) increase 
or decrease (but not below the number of shares thereof then outstanding) and any shares 
of any class or series which have been redeemed, purchased, otherwise acquired or 
converted into shares of Common Stock or any other class or series shall become part of 
the authorized capital stock and be subject to classification and reclassification as 
provided in this Section; 

(c) whether dividends, if any, shall be cumulative or noncumulative, and, in the case 
of shares of any class or series having cumulative dividend rights, the date or dates or 
method of determining the date or dates from which dividends on the shares of such class 
or series shall be cumulative; 

( d) the rate of any dividends ( or method of determining such dividends) payable to 
the holders of the shares of such class or series, any conditions upon which such 
dividends shall be paid and the date or dates or the method for determining the date or 
dates upon which such dividends shall be payable, and whether any such dividends shall 
rank senior or junior to or on a parity with the dividends payable on any other class or 
series of stock; 

( e) the price or prices ( or method of determining such price or prices) at which, the 
form of payment of such price or prices (which may be cash, property or rights, including 
securities of the same or another corporation or other entity) for which, the period or 
periods within which and the terms and conditions upon which the shares of such class or 
series may be redeemed, in whole or in part, at the option of the Corporation or at the 
option of the holder or holders thereof or upon the happening of a specified event or 
events, if any; 
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(t) the obligation, if any, of the Corporation to purchase or redeem shares of such 
class or series pursuant to a sinking fund or otherwise and the price or prices at which, the 
form of payment of such price or prices (which may be cash, property or rights, including 
securities of the same or another corporation or other entity) for which, the period or 
periods within which and the terms and conditions upon which the shares of such class or 
series shall be redeemed or purchased, in whole or in part, pursuant to such obligation; 

(g) the rights of the holders of shares of such class or series upon the liquidation, 
dissolution or winding up of the affairs of, or upon any distribution of the assets of, the 
Corporation, which rights may vary depending upon whether such liquidation, dissolution 
or winding up is voluntary or involuntary and, if voluntary, may vary at different dates, 
and whether such rights shall rank senior or junior to or on a parity with such rights of 
any other class or series of stock; 

(h) provisions, if any, for the conversion or exchange of the shares of such class or 
series, at any time or times at the option of the holder or holders thereof or at the option 
of the Corporation or upon the happening of a specified event or events, into shares of 
any other class or classes or any other series of the same or any other class or classes of 
stock, or any other security, of the Corporation, or any other corporation or other entity, 
and the price or prices or rate or rates of conversion or exchange and any adjustments 
applicable thereto, and all other terms and conditions upon which such conversion or 
exchange may be made; 

(i) restrictions on the issuance of shares of the same series or of any other class or 
series, if any; 

G) the voting rights, if any, of the holders of shares of such class or series in addition 
to any voting rights required by law; 

(k) whether or not there shall be any limitations applicable, while shares of such class 
or series are outstanding, upon the payment of dividends or making of distributions on, or 
the acquisition of, or the use of moneys for purchase or redemption of, any stock of the 
Corporation, or upon any other action of the Corporation, including action under this 
Section, and, if so, the terms and conditions thereof; and 

(1) any other preferences, rights, restrictions, including restrictions on transferability, 
and qualifications of shares of such class or series, not inconsistent with law and the 
Charter. 

Section 4.5. For the purposes hereof and of any Articles Supplementary 
to the Charter providing for the classification or reclassification of any shares of capital 
stock or of any other charter document of the Corporation (unless otherwise provided in 
any such article or document), any class or series of stock of the Corporation shall be 
deemed to rank: 

(a) prior to another class or series either as to dividends or upon liquidation, 
if the holders of such class or series shall be entitled to the receipt of dividends or of 
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amounts distributable on liquidation, dissolution or winding up, as the case may be, in 
preference or priority to holders of such other class or series; 

(b) on a parity with another class or series either as to dividends or upon 
liquidation, whether or not the dividend rates, dividend payment dates or redemption or 
liquidation price per share thereof be different from those of such others, if the holders of 
such class or series of stock shall be entitled to receipt of dividends or amounts 
distributable upon liquidation, dissolution or winding up, as the case may be, in 
proportion to their respective dividend rates or redemption or liquidation prices, without 
preference or priority over the holders of such other class or series; and 

( c) junior to another class or series either as to dividends or upon liquidation, 
if the rights of the holders of such class or series shall be subject or subordinate to the 
rights of the holders of such other class or series in respect of the receipt of dividends or 
the amounts distributable upon liquidation, dissolution or winding up, as the case may be. 

Section 4.6. (a) In determining whether a distribution (other than upon 
voluntary or involuntary liquidation), by dividend, redemption or other acquisition of 
shares or otherwise, is permitted under the MGCL, no effect shall be given to amounts 
that would be needed, if the Corporation were to be dissolved at the time of the 
distribution, to satisfy the preferential rights upon dissolution of stockholders whose 
preferential rights upon dissolution are junior to those receiving the distribution. 

(b) The Corporation shall be entitled to treat the person in whose name any 
share of its stock is registered as the owner thereof for all purposes and shall not be bound 
to recognize any equitable or other claim to, or interest in, such share on the part of any 
other person, whether or not the Corporation shall have notice thereof, except as 
expressly provided by applicable law. 

( c) Except as may be set forth in any Articles Supplementary, the Board of 
Directors is hereby expressly authorized pursuant to Section 2-309(b)(5) of the MGCL (or 
any successor similar or comparable provision) to declare or pay a dividend payable in 
shares of one class of the Corporation's stock to the holders of shares of such class of the 
Corporation's stock or to the holders of shares of any other class of stock of the 
Corporation. 

ARTICLE V 

Stockholder Action 

Section 5.1. Except as may be provided in any Articles Supplementary, 
any corporate action upon which a vote of stockholder is required or permitted may be 
taken without a meeting or vote of stockholders only with the unanimous written consent 
of stockholders entitled to vote thereon. 

Section 5.2. Except as otherwise required by the MGCL or as provided 
elsewhere in the Charter or in the Bylaws, special meetings of stockholders of the 
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Corporation for any purpose or purposes may be called only by the Board of Directors or 
by the President of the Corporation. No business other than that stated in the notice of the 
special meeting shall be transacted at such special meeting. Each of the Board of 
Directors, the President and Secretary of the Corporation shall have the maximum power 
and authority permitted by the MGCL with respect to the establishment of the date of any 
special meeting of stockholders, the establishment of the record date for stockholders 
entitled to vote thereat, the imposition of conditions on the conduct of any special 
meeting of stockholders and all other matters relating to the call, conduct, adjournment or 
postponement of any special meeting, regardless of whether the meeting was convened by 
the Board of Directors, the President, the stockholders of the Corporation or otherwise. 

ARTICLE VI 

Provisions Defining, Limiting and Regulating Powers 

Section 6.1. The following provisions are hereby adopted for the 
purposes of defining, limiting and regulating the powers of the Corporation and the 
directors and stockholders, subject, however, to any provisions, conditions and 
restrictions hereafter authorized pursuant to Article IV hereof: 

(a) The Board of Directors of the Corporation is empowered to authorize the 
issuance from time to time of shares of its stock of any class, whether now or hereafter 
authorized, and securities convertible into shares of its stock of any class, whether now or 
hereafter authorized, for such consideration as the Board of Directors may deem 
advisable, and without any action by the stockholders. 

(b) No holder of any stock or any other securities of the Corporation, whether 
now or hereafter authorized, shall have any preemptive right to subscribe for or purchase 
any stock or any other securities of the Corporation other than such, if any, as the Board 
of Directors, in its sole discretion, may determine and at such price or prices and upon 
such other terms as the Board of Directors, in its sole discretion, may fix; and any stock 
or other securities which the Board of Directors may determine to offer for subscription 
may, as the Board of Directors in its sole discretion shall determine, be offered to the 
holders of any class, series or type of stock or other securities at the time outstanding to 
the exclusion of the holders of any or all other classes, series or types of stock or other 
securities at the time outstanding. 

( c) The Board of Directors of the Corporation shall, consistent with 
applicable law, have power in its sole discretion to determine from time to time in 
accordance with sound accounting practice or other reasonable valuation methods what 
constitutes annual or other net profits, earnings, surplus, or net assets in excess of capital; 
to fix and vary from time to time the amount to be reserved as working capital, or 
determine that retained earnings or surplus shall remain in the hands of the Corporation; 
to set apart out of any finds of the Corporation such reserve or reserves in such amount or 
amounts and for such proper purpose or purposes as it shall determine and to abolish any 
such reserve or any part thereof; to distribute and pay distributions or dividends in stock, 
cash or other securities or property, out of surplus or any other funds or amounts legally 
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available therefor, at such times and to the stockholders of record on such dates as it may, 
from time to time, determine. 

Section 6.2. Unless provided to the conlrary in the MGCb or olher 
ttf:)1:3lioab1e law.Notwithstanding any provision of law requiring any action to be taken or 
.approved by the affirmative vote of stockholders entitled to cast a greater @rober of 
votes, except as may otherwise be specificallv provided elsewhere in the Charter or the 
Bylaws, any such action shall be effective and valid if dec)ared advisable by the Board of 
llir.ec,tor~and taken or ap.proyed by the affirmative vote of stockholders entitled to cast a 
majority of Lhe voting power oft.he shares present in person or represented b)' pre>cy al tho 
meeting andaH the votes entitled to -verebe cast on the matter shal l be the act of lhe 
stockholders. 

Section 6.3. No directors shall be disqualified from voting or acting on 
behalf of the Corporation in contracting with any other corporation in which he may be a 
director, officer or stockholder, nor shall any director of the Corporation be disqualified 
from voting or acting in its behalf by reason of any personal interest. 

Section 6.4. The Board of Directors shall have power to determine from 
time to time whether and to what extent and at what times and places and under what 
conditions and regulations the books, records, accounts and documents of the 
Corporation, or any of them, shall be open to inspection by stockholders, except as 
otherwise provided by law or by the Bylaws; and except as so provided no stockholder 
shall have any right to inspect any book, record, account or document of the Corporation 
unless authorized to do so by resolution of the Board of Directors. 

Section 6.5. The enumeration and definition of particular powers of the 
Board of Directors included in the foregoing shall in no way be limited or restricted by 
reference to or inference from the terms of any other clause of this or any other Article of 
the Charter of the Corporation, or construed as or deemed by inference or otherwise in 
any manner to exclude or limit any powers conferred upon the Board of Directors under 
the General Laws of the State of Maryland now or hereafter in force. 

ARTICLE VII 

Board of Directors 

Section 7.1. (a) The Corporation shall have nine~ directors, which 
number may be increased or decreased from time to time in such lawful manner as the 
Bylaws of the Corporation shall provide, but shall never be less than the minimum 
number permitted by the General Laws of the State of Maryland, as now or hereafter in 
force. 

(b) At the annual meeting of stockholders of the Corporation held in 
201 7, the successors to the directors whose terms expire at the annual meeting of 

1 Tota! ourober of djrectors will be updated, as appljcable to match the current number of directors at the 
time of filing 
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stockholders in 201 7 shall be elected to serve until the next annual meeting of 
stockholders and until their successors are duly elected and qualify; at the annual meeting 
of stockholders of the Corporation held in 2018, the successors to the directors whose 
terms expire at the annual meeting of stockholders in 2018 shall be elected to serve until 
the next annual meeting of stockholders and until their successors are duly elected and 
qualify; and beginning with the annual meeting of stockholders in 2019, all directors shall 
be elected to serve until the next annual meeting of stockholders and until their successors 
are duly elected and qualify. 

( c) Except as provided by law with respect to directors elected by 
stockholders of a class or series, any director or the entire Board of Directors may be 
removed ~ for cause and then only by the affirmative vote of the holders of nol less 
than 80% of the voting power of all l.'oting 8toek (as defined below) then outstanding, 
~·ot.ing togett-.er as a single elass.a majority of al) the votes entjtled to be cast op the 
matter. Subject to such removal, or the death, resignation or retirement of a director, a 
director shall hold o nice~ until the annual meeting of the stockholders for the year in 
which such director's term expires and until a successor shall be elected and qualified, 
except as provided in Section 7 .1 ( d) hereof. 

( d) Except as provided by law with respect to directors elected by 
stockholders of a class or series, the stockholders of any class or series of stock (including 
holde.rs of Common Stock) may elect a successor to :fill a vacancy on the Board of 
Directors which results from the removal of a director Fflay be filled b)· the affirrnath,e 
vo:e or the t'IOlders of not less thoo 80% of lhe \.'otiAg power of the then outswndi11g 
¥eting 8toc1E vot+Hg-t-eget:aef--a-s a ~;ingle cla~is. and a vacancy v;hich resulls from any­
such removal or from any other ca-useelected by ho!dets of that class or series of stock 
Ciocluding holders of Common Stock} Any yacam,y on the Board of Directors created by 
any reason other than an increase in the number of directors may be filled by a majority of 
the remaining directors, whether or not sufficient to constitute a quorum. Any vacancy on 
the Board of Directors created by an increase in the number of directors may be filled by a 
majority of the Board of Directors. Any director-se elected by the Board of Directors shall 
hold office~ until the next annual meeting of stockholders and until his successor is 
elected and qualifies and any director se---elected by the stockholders shall hold office~ 
for the remainder of the term of the removed director. No decrease in the number of 
directors constituting the Board of Directors shall shorten the term of any incumbent 
director. 

( e) Except to the extent prohibited by law or limited by the Charter or 
the Bylaws, the Board of Directors shall have the power (which, to the extent exercised, 
shall be exclusive) to fix the number of directors and to establish the rules and procedures 
that govern the internal affairs of the Board of Directors and nominations for director, 
including without limitation the vote required for any action by the Board of Directors, 
and that from time to time 5fttH-l.m,m:: affect the l:lireetors PO'Ner w 1'AaAagepower of the 
Board of Directors to direct the management of the business and affairs of the 
Corporation and no Bylaw shall be adopted by the stockholders which shall modify the 
foregoing. 
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Section 7 .2. Advance notice of stockholder nominations for the election 
of directors and of the proposal of business by stockholders shall be given in the manner 
provided in the Bylaws of the Corporation, as amended and in effect from time to time. 
Unless and except to the extent that the Bylaws of the Corporation shall so require, the 
election of directors of the Corporation need not be by written ballot. 

ARTICLE VIII 

Bylaws 

Section 8.1. The Bylaws may contain any provision for the regulation 
and management of the affairs of the Corporation not inconsistent with law or the 
provisions of the Charter. Without limiting the foregoing, to the maximum extent 
permitted by the MGCL from time to time, the Corporation may in its Bylaws confer 
upon the Board of Directors powers and authorities in addition to those set forth in the 
Charter and in addition to those expressly conferred upon the Board of Directors by 
statute as long as such powers and authorities are not inconsistent with the provisions of 
the Charter. 

Seetiee 8.2. Except as provided in the Charter, the Bylaws may be 
itUered or repealed and new Bylaws may be adopled (a) subjeel lo 8eclion 7.1 (e), al any 
annua l or spec ial n'leetiAg or stockholders, by the af1irmau .. •e vole of the holders ofa 
majority of the voting po·Ner of all shares of the Corporation entitled to vot-e genefally in 
lf=ie election of directors (the' V0Li11g 8loek ) then oulsland ing. voling logether as a single 
class· fJl'O'Jid-ed, hou·ever. that any propesed-a:l-tera:tion or repeal of or the adoption of any 
Bylaw ineonsistenL with Sections 2 8 or 11 or Article f oflhe Byla·,i,•s. with Seclion I, 2 
Of 3 of Artiele II of the Byl8:\vs, Of Aftiele X of the Byla.v1s Of this seHtenee, by the 
stee-ifAolders shall require the affirmative vole of the holaers of al least 80% of the ..-oting 
power of all Voting 8tock lhen outstanding. voling together as a single class; a:nd 
pmvided.farther, however that in the ease of any such stockholder actioA at a special 
meetiAg of stockholders Rotiee of the proposed al Leraliofl, repeal or adoption ef the !'IC'.,,. 

Bylav.· or Byla\vs must be eon.taifled ifl the notice of s1:1ch s13eeinl n'!eeting, er (b) by the 
affirmative-vote of a majority of the total number of directors which the Corporation­
would ha·ve if (here v,cere no ·;aeaocies on U-te Board. · · r,,. ,.,~ ..... -,. 

is vested with the power to alter or repeal any proyjsion of the Bylaws and to adopt new 
Bylaws, In addition to the extent pennitted by law the stockholders may alter or repeal 
any provision of the Bylaws and adopt new Bylaw proyjsions if any such alteration, 
repeal or adoption is agproved by the affirmative vote of amajority of the votes entitled 
to be cast on the matter, 

ARTICLE IX 

Amendment of Charter 

Section 9.1. The Corporation reserves the right to adopt, repeal, rescind, 
alter or otherwise amend in any respect any provision contained in this Charter, including 
but not limited to, any amendments changing the terms or contract rights of any class of 
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its stock by classification, reclassification or otherwise, and all rights now or hereafter 
conferred on stockholders are granted subject to this reservation. Any amendment e-f,m the 
Charter shall be "o'Olid and effective if such amendn,enl shall ha,:e beea 

aulhorizedeffective and vaJjd if declared advisable by tbe Board of Directors and taken or 
rumroyed by the affirmative vote at a meeting of-#te stockholders duly called for s~ch 
purpose ofentitled to cast a majority of lhe tota l ffilmber of shares oulslanding and entitled 
Lo vote thereon, except that the afr1rmative vote or the holders of at least 80% of the 
¥o#ftg-&tock then outstanding, voting together as a single class, at a meeti+lg-~ 
stockholders duly called for such f3urpose shall be required lo alter, amen€! , adopl nny 
t1-FO¥i-s-ioo---ineonsistent with or repeal Article V, Article VII Section 8.2 of Article VUl, or 
th i~; Article rx or the Charlerall the votes entitled to be cast on the matter. 

ARTICLEX 

Limited Liability; Indemnification 

Section 10.1. To the fullest extent permitted by Maryland statutory or 
decisional law, as amended or interpreted, no director or officer of the Corporation shall 
be personally liable to the Corporation or its stockholders for money damages. No 
amendment of the Charter of the Corporation or repeal of any of its provisions shall limit 
or eliminate the benefits provided to directors and officers under this provision with 
respect to any act or omission which occurred prior to such amendment or repeal or with 
respect to any cause of action, suit or claim that, but for this Section 10.1 of this Article 
X, would accrue or arise, prior to such amendment or repeal. 

Section 10.2. The Corporation shall indemnify (a) its directors and 
officers, whether serving the Corporation or, at its request, any other entity, to the fullest 
extent required or permitted by the General Laws of the State of Maryland now or 
hereafter in force, including the advance of expenses under the procedures and to the 
fullest extent permitted by law and (b) other employees and agents to such extent as shall 
be authorized by the Board of Directors or the Corporation's Bylaws and be permitted by 
law. The foregoing rights of indemnification shall not be exclusive of any other rights to 
which those seeking indemnification may be entitled. The Board of Directors may take 
such action as is necessary to carry out these indemnification provisions and is expressly 
empowered to adopt, approve and amend from time to time such bylaws, resolutions or 
contracts implementing such provisions or such further indemnification arrangements as 
may be permitted by law. No amendment of the Charter, or of any such bylaw, resolution 
or contract, or repeal of any of their provisions shall limit or eliminate the right to 
indemnification provided hereunder or thereunder with respect to acts or omissions 
occurring prior to such amendment or repeal. 

ARTICLE XI 

Duration 

Section 11.1. The duration of the Corporation shall be perpetual. 
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THIRD: The amendment to and restatement of the charter as hereinabove 
set forth have been duly advised by the Board of Directors and approved by the 
stockholders of the Corporation as required by law. 

FOUR TH: The current address of the principal office of the Corporation is 
as set forth in Article II of the foregoing amendment and restatement of the charter. 

FIFTH: The name and address of the Corporation's current resident agent 
is as set forth in Article II of the foregoing amendment and restatement of the charter. 

SIXTH: The number of directors of the Corporation is as set forth in 
Article VII of the foregoing amendment and restatement of the charter. The names of the 
directors currently in office and the classes or ench direelm are as follows: 

Class A: 1NiHiam: R. Nuti, Gary J. Daiehettdt, Robert P. DeRodes 

Class B: 6dwar<l Boykin, Linda F'ayne be·,inson, Chtnh B. Gh:u 

Class C: Gregory R.. Blank Richard L. Clemmer, Kurt P. Kuelm 

w 
SEVENTH: The undersigned officer of the Corporation acknowledges 

these Articles of Amendment and Restatement to be the corporate act of the Corporation 
and as to all matters or facts required to be verified under oath, the undersigned officer 
acknowledges that, to the best of his knowledge, information and belief, these matters and 
facts are true in all material respects and that this statement is made under the penalties 
for perjury. 

-Signature Pa.re Follows -
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IN WITNESS WHEREOF, the Corporation has caused these Articles of 
Amendment and Restatement to be signed in its name and on its behalf by its Senior Vice 
P-res-itleflt, General Counsel and Corporate SecretaryL!.l and attested to by its Assistant 
Seereta~)'L!.1 on this -1-&lffL!J. day of Mayl!l, m&L!J,. 

ATTEST: NCR 
CORPORATION: 

/s/ Justin I leineman 

• ame: ~~~;;tfl::lffl:t~= L!.L 
[ • ] Title: n:::!:.:c:f;!~~!:!tlf!~zfttt~:t=:J..!•!J 
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EXIDBIT A 

SERIES A CONVERTIBLE PREFERRED STOCK 

PAR VALUE $0.01 

OF 

NCR CORPORATION 

Under a power contained in the charter (the "Charter") of NCR 
Corporation, a Maryland corporation (the "Company"), the Board of Directors of the 
Company classified and designated 13,000,0001 shares (the "Shares") of the Preferred 
Stock, $0.01 par value per share (as defined in the Charter), as shares of Series A 
Convertible Preferred Stock, liquidation preference $1,000 per share(' Series A Preferred 
Stock"), with the following preferences, conversion and other rights, voting powers, 
restrictions, limitations as to dividends and other distributions, qualifications and terms 
and conditions of redemption set forth below, which upon any restatement of the Charter, 
shall be deemed to be part of Article IV of the Charter, with any necessary or appropriate 
changes to the enumeration or lettering of sections or subsections hereof: 

SECTION 1. Classification and Number of Shares. The shares of such 
series of Preferred Stock shall be classified as "Series A Convertible Preferred Stock" 
(the "Series A Preferred Stock"). The number of authorized shares constituting the Series 
A Preferred Stock shall be 3 000 000. (1 000,0001 That number from time to time may be 
increased or decreased (but not below the number of shares of Series A Preferred Stock 
then outstanding) by (a) further resolution duly adopted by the Board, or any duly 
authorized committee thereof, and (b) the filing of articles supplementary pursuant to the 
provisions of the MGCL stating that such increase or decrease, as applicable, has been so 
authorized. The Company shall not have the authority to issue fractional shares of Series 
A Preferred Stock. 

SECTION 2. Ranking. The Series A Preferred Stock will rank, with 
respect to dividend rights and rights on the distribution of assets on any voluntary or 
involuntary liquidation, dissolution or winding up of the affairs of the Company: 

(a) on a parity basis with each other class or series of Capital Stock of the 
Company now existing or hereafter authorized, classified or reclassified, the terms of 
which expressly provide that such class or series ranks on a parity basis with the Series A 
Preferred Stock as to dividend rights and rights on the distribution of assets on any 
voluntary or involuntary liquidation, dissolution or winding up of the affairs of the 
Company (such Capital Stock, "Parity Stock"); 

(b) junior to each other class or series of Capital Stock of the Company now 
existing or hereafter authorized, classified or reclassified, the terms of which expressly 
provide that such class or series ranks senior to the Series A Preferred Stock as to 



dividend rights and rights on the distribution of assets on any voluntary or involuntary 
liquidation, dissolution or winding up of the affairs of the Company (such Capital Stock, 
"Senior Stock"); and 

(c) senior to the Common Stock and each other class or series of Capital 
Stock of the Company now existing or hereafter authorized, classified or reclassified, the 
terms of which do not expressly provide that such class or series ranks on a parity basis 
with or senior to the Series A Preferred Stock as to dividend rights and rights on the 
distribution of assets on any voluntary or involuntary liquidation, dissolution or winding 
up of the affairs of the Company (such Capital Stock, "Junior Stock"). 

SECTION 3. Definitions. As used herein with respect to Series A 
Preferred Stock: 

"50% Beneficial Ownership Requirement' has the meaning set forth in the 
Investment Agreement. 

"Accrued Dividend Record Date" has the meaning set forth in Section 

±W-

"Accrued Dividends" means, as of any date, with respect to any share of 
Series A Preferred Stock, all Dividends that have accrued on such share pursuant to 
Section 4(6), whether or not declared, but that have not, as of such date, been paid. 

"Affiliate" means, as to any Person, any other Person that, directly or 
indirectly, controls, or is controlled by, or is under common control with, such Person; 
provided, however, (i) that the Company and its Subsidiaries shall not be deemed to be 
Affiliates of any Purchaser Party or any of its Affiliates, (ii) portfolio companies in which 
any Purchaser Party or any of its Affiliates has an investment (whether as debt or equity) 
shall not be deemed an Affiliate of such Purchaser Party and (iii) the Excluded 
Blackstone Parties shall not be deemed to be Affiliates of any Purchaser Party, the 
Company or any of the Company's Subsidiaries. For this purpose, "control" (including, 
with its correlative meanings, "controlled by" and "under common control with") shall 
mean the possession, directly or indirectly, of the power to direct or cause the direction of 
management or policies of a Person, whether through the ownership of securities or 
partnership or other ownership interests, by contract or otherwise. 

"Articles Supplementary'' means these Articles Supplementary classifying 
the Series A Preferred Stock. 

"Base Amount" means, with respect to any share of Series A Preferred 
Stock, as of any date of determination, the sum of (a) the Liquidation Preference and (b) 
the Base Amount Accrued Dividends with respect to such share as of such date. 
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"Base Amount Accrued Dividends" means, with respect to any share of 
Series A Preferred Stock, as of any date of determination, (a) if a Dividend Payment Date 
has occurred since the issuance of such share, the Accrued Dividends with respect to such 
share as of the Dividend Payment Date immediately preceding such date of determination 
(taking into account the payment of Dividends, if any, on or with respect to such 
Dividend Payment Date) or (b) if no Dividend Payment Date has occurred since the 
issuance of such share, zero. 

Any Person shall be deemed to "beneficially own", to have "beneficial 
ownership" of, or to be "beneficially owning'' any securities (which securities shall also 
be deemed "beneficially owned" by such Person) that such Person is deemed to 
"beneficially own" within the meaning of Rules 13d-3 and 13d-5 under the Exchange 
Act; provided that any Person shall be deemed to beneficially own any securities that 
such Person has the right to acquire, whether or not such right is exercisable within sixty 
(60) days or thereafter (including assuming conversion of all Series A Preferred Stock, if 
any, owned by such Person to Common Stock). 

"Board" has the meaning set forth in the recitals above. 

"close of business" means 5:00 p.m. (New York City time). 

"Business Day" means any weekday that is not a day on which banking 
institutions in New York, New York are authorized or required by law, regulation or 
executive order to be closed. 

"Bylaws" means the Amended and Restated Bylaws of the Company, as 
amended and as may be amended from time to time. 

"Capital Stock" means, with respect to any Person, any and all shares of, 
interests in, rights to purchase, warrants to purchase, options for, participations in or other 
equivalents of or interests in (however designated) stock issued by such Person. 

"Cash Dividend" has the meaning set forth in Section 4(c). 

"Change of Control" means (i) prior to the earlier of the (x) Initial 
Redemption Date or (y) the date that is 91 days after the date ofrepayment, defeasance, 
satisfaction, cancellation, termination or other permanent discharge in full of the Credit 
Agreement and the Indentures (the "Relevant Change of Control Date"), the occurrence 
of one of the following: 

(a) any "person" or "group" (as such terms are used in Sections 13(d) 
and 14(d) of the Exchange Act), is or becomes the "beneficial owner" (as defined in 
Rules 13d-3 and 13d-5 under the Exchange Act), directly or indirectly, of a majority of 
the total voting power of the Voting Stock of the Company, other than as a result of a 
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transaction in which (1) the holders of securities that represented 100% of the Voting 
Stock of the Company immediately prior to such transaction are substantially the same as 
the holders of securities that represent a majority of the Voting Stock of the surviving 
Person or its Parent Entity immediately after such transaction and (2) the holders of 
securities that represented 100% of the Voting Stock of the Company immediately prior 
to such transaction own directly or indirectly Voting Stock of the surviving Person or its 
Parent Entity in substantially the same proportion to each other as immediately prior to 
such transaction; or 

(b) the merger or consolidation of the Company with or into another 
Person or the merger of another Person with or into the Company, or the sale of all or 
substantially all the assets of the Company ( determined on a consolidated basis) to 
another Person, other than a transaction following which (1) in the case of a merger or 
consolidation transaction, holders of securities that represented 100% of the Voting Stock 
of the Company immediately prior to such transaction ( or other securities into which such 
securities are converted as part of such merger or consolidation transaction) own directly 
or indirectly at least a majority of the voting power of the Voting Stock of the surviving 
Person in such merger or consolidation transaction immediately after such transaction, 
and (2) in the case of a sale of all or substantially all of the assets of the Company, other 
than to a Subsidiary or a Person that becomes a Subsidiary of the Company, or 

(ii) on or after the Relevant Change of Control Date, the occurrence of one 
of the following: 

(a) any "person" or "group" (as such terms are used in Sections 13(d) 
and 14(d) of the Exchange Act), is or becomes the "beneficial owner" (as defined in 
Rules 13d-3 and 13d-5 under the Exchange Act), directly or indirectly, of a majority of 
the total voting power of the Voting Stock of the Company, other than as a result of a 
transaction in which (1) the holders of securities that represented 100% of the Voting 
Stock of the Company immediately prior to such transaction are substantially the same as 
the holders of securities that represent a majority of the Voting Stock of the surviving 
Person or its Parent Entity immediately following such transaction and (2) the holders of 
securities that represented 100% of the Voting Stock of the Company immediately prior 
to such transaction own directly or indirectly Voting Stock of the surviving Person or its 
Parent Entity in substantially the same proportion to each other as immediately prior to 
such transaction; 

(b) the merger or consolidation of the Company with or into another 
Person or the merger of another Person with or into the Company, or the sale, transfer or 
lease of all or substantially all the assets of the Company ( determined on a consolidated 
basis), whether in a single transaction or a series of transactions, to another Person, or any 
recapitalization, reclassification or other transaction in which all or substantially all of the 
Common Stock is exchanged for or converted into cash, securities or other property, other 
than a transaction following which ( 1) in the case of a merger or consolidation 
transaction, holders of securities that represented 100% of the Voting Stock of the 
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Company immediately prior to such transaction ( or other securities into which such 
securities are converted as part of such merger or consolidation transaction) own directly 
or indirectly at least a majority of the voting power of the Voting Stock of the surviving 
Person in such merger or consolidation transaction immediately after such transaction, 
and (2) in the case of a sale, transfer or lease of all or substantially all of the assets of the 
Company, other than to a Subsidiary or a Person that becomes a Subsidiary of the 
Company; or 

( c) any transaction or series of transactions by which the Company or 
any successor or Parent Entity thereto is organized outside the United States of America. 

"Change of Control Effective Date" has the meaning set forth in Section 
_2W. 

"Change of Control Purchase Date" means, with respect to each share of 
Series A Preferred Stock, the date on which the Company makes the payment in full of 
the Change of Control Purchase Price for such share to the Holder thereof. 

"Change of Control Purchase Price" has the meaning set forth in Section 
9(a). 

' Change of Control Put" has the meaning set forth in Section 9(a). 

"Change of Control Put Deadline" has the meaning set forth in Section 
9(c)(i). 

"Charter" has the meaning set forth in the recitals above. 

"Closing Price" of the Common Stock on any date of determination means 
the closing sale price or, if no closing sale price is reported, the last reported sale price, of 
the shares of the Common Stock on the NYSE on such date. If the Common Stock is not 
traded on the NYSE on any date of determination, the Closing Price of the Common 
Stock on such date of determination means the closing sale price as reported in the 
composite transactions for the principal United States securities exchange or automated 
quotation system on which the Common Stock is so listed or quoted, or, if no closing sale 
price is reported, the last reported sale price on the principal United States securities 
exchange or automated quotation system on which the Common Stock is so listed or 
quoted, or if the Common Stock is not so listed or quoted on a United States securities 
exchange or automated quotation system, the last quoted bid price for the Common Stock 
in the over-the-counter market as reported by OTC Markets Group Inc. or any similar 
organization, or, if that bid price is not available, the market price of the Common Stock 
on that date as determined by an Independent Financial Advisor retained by the Company 
for such purpose. 
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"Common Stock" has the meaning set forth in the recitals above. 

"Company" has the meaning set forth in the recitals above. 

"Constituent Person" has the meaning set forth in Section 12(a). 

"Conversion Agent" means the Transfer Agent acting in its capacity as 
conversion agent for the Series A Preferred Stock, and its successors and assigns. 

"Conversion Date" has the meaning set forth in Section 8(a). 

"Conversion Notice" has the meaning set forth in Section 8(a). 

"Conversion Price" means, for each share of Series A Preferred Stock, a 
dollar amount equal to $1,000 divided by the Conversion Rate. 

"Conversion Rate" means, for each share of Series A Preferred Stock, 
33.333 shares of Common Stock, subject to adjustment as set forth herein. 

"Credit Agreement" has the meaning set forth in the Investment 
Agreement. 

"Current Market Price" per share of Common Stock, as of any date of 
determination, means the arithmetic average of the VW AP per share of Common Stock 
for each of the ten (10) consecutive full Trading Days ending on the Trading Day 
immediately preceding such day, appropriately adjusted to take into account the 
occurrence during such period of any event described in Section 11. 

"Designated Redemption Date" means (i) any date within the three (3) 
month period commencing on and immediately following the Initial Redemption Date 
and (ii) any date within the three (3) month period commencing on and immediately 
following each successive third anniversary of the Initial Redemption Date. 

"Distributed Property" has the meaning set forth in Section 11 (a)(iv). 

"Distribution Transaction" means any transaction by which a Subsidiary of 
the Company ceases to be a Subsidiary of the Company by reason of the distribution of 
such Subsidiary's equity securities to holders of Common Stock, whether by means of a 
spin-off, split-off, redemption, reclassification, exchange, stock dividend, share 
distribution, rights offering or similar transaction. 

"Dividend" has the meaning set forth in Section 4(a). 
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"Dividend Payment Date" means March 10, June 10, September 10 and 
December 10 of each year, commencing on the later of (i) March 10, 2016 and (ii) the 
first such date to occur following the Original Issuance Date (the "Initial Dividend 
Payment Date"); provided that if any such Dividend Payment Date is not a Business Day, 
then the applicable Dividend shall be payable on the next Business Day immediately 
following such Dividend Payment Date, without any interest. 

"Dividend Payment Period" means (i) in respect of any share of Series A 
Preferred Stock issued on the Original Issuance Date, the period from and including the 
Original Issuance Date to but excluding the Initial Dividend Payment Date and, 
subsequent to the Initial Dividend Payment Date, the period from and including any 
Dividend Payment Date to but excluding the next Dividend Payment Date, and (ii) for 
any share of Series A Preferred Stock issued subsequent to the Original Issuance Date, the 
period from and including the Issuance Date of such share to but excluding the next 
Dividend Payment Date and, subsequently, in each case the period from and including 
any Dividend Payment Date to but excluding the next Dividend Payment Date. 

"Dividend Rate" means 5.5%, or, to the extent and during the period with 
respect to which such rate has been adjusted as provided in Sections 4(d), Section 9(i) or 
Section 1 0(e), such adjusted rate. 

"Dividend Record Date" has the meaning set forth in Section 4(e). 

"Exchange Act" means the Securities Exchange Act of 1934, as amended. 

"Exchange Property" has the meaning set forth in Section l 2(a). 

"Excluded Blackstone Parties" has the meaning set forth in the Investment 
Agreement. 

"Expiration Date" has the meaning set forth in Section 11 (a)(iii). 

'Fair Market Value" means, with respect to any security or other property, 
the fair market value of such security or other property as reasonably determined in good 
faith by a majority of the Board, or an authorized committee thereof, (i) after consultation 
with an Independent Financial Advisor, as to any security or other property with a Fair 
Market Value of less than $50,000,000, or (ii) otherwise using an Independent Financial 
Advisor to provide a valuation opinion. 

"Fall-Away of Purchaser Board Rights" has the meaning set forth in the 
Investment Agreement. 

"Governmental Authority" means any government, court, regulatory or 
administrative agency, commission, arbitrator or authority or other legislative, executive 
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or judicial governmental entity (in each case including any self-regulatory organization), 
whether federal, state or local, domestic, foreign or multinational. 

"Holder" means a Person in whose name the shares of the Series A 
Preferred Stock are registered, which Person shall be treated by the Company, Transfer 
Agent, Registrar, paying agent and Conversion Agent as the absolute owner of the shares 
of Series A Preferred Stock for the purpose of making payment and settling conversions 
and for all other purposes: provided that, to the fullest extent permitted by law, no Person 
that has received shares of Series A Preferred Stock in violation of the Investment 
Agreement shall be a Holder, the Transfer Agent, Registrar, paying agent and Conversion 
Agent, as applicable, shall not, unless directed otherwise by the Company, recognize any 
such Person as a Holder and the Person in whose name the shares of the Series A 
Preferred Stock were registered immediately prior to such transfer shall remain the 
Holder of such shares. 

"Implied Quarterly Dividend Amount" means, with respect to any share of 
Series A Preferred Stock, as of any date, the product of (a) the Base Amount of such 
share on the first day of the applicable Dividend Payment Period ( or in the case of the 
first Dividend Payment Period for such share, as of the Issuance Date of such share) 
multiplied by (b) one fourth of the Dividend Rate applicable on such date. 

"Indebtedness" means (a) all obligations of the Company or any of its 
Subsidiaries for borrowed money or with respect to deposits or advances of any kind, (b) 
all obligations of the Company or any of its Subsidiaries evidenced by bonds, debentures, 
notes or similar instruments, ( c) all letters of credit and letters of guaranty in respect of 
which the Company or any of its Subsidiaries is an account party, (d) all securitization or 
similar facilities of the Company or any of its Subsidiaries and ( e) all guarantees by the 
Company or any of its Subsidiaries of any of the foregoing. 

"Indebtedness Agreement" means any agreement, document or instrument 
governing or evidencing any Indebtedness of the Company or its Subsidiaries. 

"Indentures" has the meaning set forth in the Investment Agreement. 

"Independent Financial Advisor" means an accounting, appraisal, 
investment banking firm or consultant of nationally recognized standing; provided, 
however, that such firm or consultant is (i) not an Affiliate of the Company and (ii) so 
long as the Purchasers meet the 50% Beneficial Ownership Requirement, is reasonably 
acceptable to the Purchasers. 

"Initial Redemption Date" means March 16, 2024. 

"Investment Agreement" means that certain Investment Agreement 
between the Company and the Purchasers dated as of November 11, 2015, as it may be 
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amended, supplemented or otherwise modified from time to time, with respect to certain 
terms and conditions concerning, among other things, the rights of and restrictions on the 
Holders. 

"Issuance Date" means, with respect to any share of Series A Preferred 
Stock, the date of issuance of such share. 

"Junior Stock" has the meaning set forth in Section 2(c). 

"Liquidation Preference" means, with respect to any share of Series A 
Preferred Stock, as of any date, $1,000 per share. 

"Mandat01:y Conversion" has the meaning set forth in Section 7(a). 

' Mandato1:y Conversion Date ' has the meaning set forth in Section 7(a). 

"Mandato1:y Conversion Price" means $54.00, as adjusted pursuant to the 
provisions of Section 11 (a). 

"Market Disruption Event" means any of the following events: 

(a) any suspension of, or limitation imposed on, trading of the Common 
Stock by any exchange or quotation system on which the Closing Price is determined 
pursuant to the definition of the term "Closing Price" (the "Relevant Exchange") during 
the one-hour period prior to the close of trading for the regular trading session on the 
Relevant Exchange ( or for purposes of determining the VW AP per share of Common 
Stock, any period or periods aggregating one half-hour or longer during the regular 
trading session on the relevant day) and whether by reason of movements in price 
exceeding limits permitted by the Relevant Exchange as to securities generally, or 
otherwise relating to the Common Stock or options contracts relating to the Common 
Stock on the Relevant Exchange; or 

(b) any event that disrupts or impairs (as determined by the Company in its 
reasonable discretion) the ability of market participants during the one-hour period prior 
to the close of trading for the regular trading session on the Relevant Exchange ( or for 
purposes of determining the VW AP per share of Common Stock, any period or periods 
aggregating one half-hour or longer during the regular trading session on the relevant day) 
in general to effect transactions in, or obtain market values for, the Common Stock on the 
Relevant Exchange or to effect transactions in, or obtain market values for, options 
contracts relating to the Common Stock on the Relevant Exchange. 

"MGCL" has the meaning set forth in the recitals above. 
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'Notice of Mandatory Conversion" has the meaning set forth in Section 
7(b). 

'Notice of Redemption" has the meaning set forth in Section 1 0(b). 

"NYSE" means the New York Stock Exchange. 

"Officer's Certificate" means a certificate signed by the Chief Executive 
Officer, the Chief Financial Officer or the Secretary of the Company. 

"open of business' means 9:00 a.m. (New York City time) . 

"Original Issuance Date" and "Original Issuance Time" mean the date and 
time, respectively, of closing pursuant to the Investment Agreement. 

"Parent Entin'.'." means, with respect to any Person, any other Person of 
which such first Person is a direct or indirect wholly owned Subsidiary. 

"Parity Stock" has the meaning set forth in Section 2(a). 

"Permitted Transferee" means, with respect to any Person, (i) any Affiliate 
of such Person, (ii) any successor entity of such Person and (iii) with respect to any 
Person that is an investment fund, vehicle or similar entity, any other investment fund, 
vehicle or similar entity of which such Person or an Affiliate, advisor or manager of such 
Person serves as the general partner, manager or advisor. 

"Person" means any individual, corporation, estate, partnership, joint 
venture, association, joint-stock company, limited liability company, trust, unincorporated 
organization or any other entity. 

"PIK Dividend" has the meaning set forth in Section 4(c). 

"Preferred Stock" has the meaning set forth in the recitals above. 

"Purchasers" has the meaning set forth in the Investment Agreement. 

"Purchaser Designee" means an individual nominated by the Board as a 
"Purchaser Designee" for election to the Board pursuant to Section 5 .1 0(a) or Section 
5 .1 0(d) of the Investment Agreement. 

"Purchaser Parties" means the Purchasers and each Permitted Transferee 
of the Purchasers to whom shares of Series A Preferred Stock or Common Stock are 
transferred pursuant to Section 5.08(b)(i) of the Investment Agreement. 
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"Record Date" means, with respect to any dividend, distribution or other 
transaction or event in which the holders of the Common Stock have the right to receive 
any cash, securities or other property or in which the Common Stock is exchanged for or 
converted into any combination of cash, securities or other property, the date fixed for 
determination of holders of the Common Stock entitled to receive such cash, securities or 
other property (whether such date is fixed by the Board or by statute, contract or 
otherwise). 

"Redemption Date" means, with respect to each share of Series A 
Preferred Stock, the date on which the Company makes the payment in full in cash of the 
Redemption Price for such share to the Holder of such share. 

"Redemption Right" has the meaning set forth in Section 1 0(a). 

' Redemption Price" has the meaning set forth in Section 1 0(a). 

"Registrar" means the Transfer Agent acting in its capacity as registrar for 
the Series A Preferred Stock, and its successors and assigns. 

"Relevant Exchange" has the meaning set forth in the definition of the 
term "Market Disruption Event". 

'Reorganization Event" has the meaning set forth in Section 12(a). 

"Satisfaction of the Indebtedness Obligations" means, in connection with 
any Change of Control, (i) the payment in full in cash of all principal, interest, fees and all 
other amounts due or payable in respect of any Indebtedness of the Company or any of its 
Subsidiaries (including in respect of any penalty or premium) that is required to be 
prepaid, repaid, redeemed, repurchased or otherwise retired as a result of or in connection 
with such Change of Control or in order for the Series A Preferred Stock not to constitute 
or be deemed as "indebtedness", "disqualified stock", "disqualified capital stock", 
"disqualified equity interests", or similar instruments, however denominated, under the 
terms of any Indebtedness Agreement, (ii) the cancellation or termination, or if permitted 
by the terms of such Indebtedness, cash collateralization, of any letters of credit or letters 
of guaranty that are required to be cancelled or terminated or cash collateralized as a 
result of or in connection with such Change of Control or in order for the Series A 
Preferred Stock not to constitute or be deemed as "indebtedness", "disqualified stock", 
"disqualified capital stock", "disqualified equity interests", or similar instruments, 
however denominated, under the terms of any Indebtedness Agreement, (iii) compliance 
with any requirement to effect an offer to purchase any bonds, debentures, notes or other 
instruments of Indebtedness as a result of or in connection with such Change of Control 
or in order for the Series A Preferred Stock not to constitute or be deemed as 
"indebtedness", "disqualified stock", "disqualified capital stock", "disqualified equity 
interests", or similar instruments, however denominated, under the terms of any 
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Indebtedness Agreement, and the purchase of any such instruments tendered in such offer 
and the payment in full of any other amounts due or payable in connection with such 
purchase and (iv) the termination of any lending commitments required to be terminated 
as a result of or in connection with such Change of Control or in order for the Series A 
Preferred Stock not to constitute or be deemed as "indebtedness", "disqualified stock", 
"disqualified capital stock", "disqualified equity interests", or similar instruments, 
however denominated, under the terms of any Indebtedness Agreement. 

"SDAT" has the meaning set forth in the recitals above. 

"Senior Stock" has the meaning set forth in Section 2(b). 

"Series A Preferred Stock" has the meaning set forth in Section 1. 

"Specified Contract Terms" means the covenants, terms and provisions of 
any indenture, credit agreement or any other agreement, document or instrument 
evidencing, governing the rights of the holders of or otherwise relating to any 
Indebtedness of the Company or any of its Subsidiaries. 

"Subsidiary", when used with respect to any Person, means any 
corporation, limited liability company, partnership, association, trust or other entity of 
which (i) securities or other ownership interests representing more than 50% of the 
ordinary voting power ( or, in the case of a partnership, more than 50% of the general 
partnership interests) or (ii) sufficient voting rights to elect at least a majority of the board 
of directors or other governing body are, as of such date, owned by such Person or one or 
more Subsidiaries of such Person or by such Person and one or more Subsidiaries of such 
Person. 

"Trading Day" means a Business Day on which the Relevant Exchange is 
scheduled to be open for business and on which there has not occurred a Market 
Disruption Event. 

"Transfer Agent'' means the Person acting as Transfer Agent, Registrar 
and paying agent and Conversion Agent for the Series A Preferred Stock, and its 
successors and assigns. The Transfer Agent initially shall be Wells Fargo Bank, N. A. 

"Trigger Event" has the meaning set forth in Section 1 l(a)(vii). 

"Voting Stock" means (i) with respect to the Company, the Common 
Stock, the Series A Preferred Stock and any other Capital Stock of the Company having 
the right to vote generally in any election of directors of the Board and (ii) with respect to 
any other Person, all Capital Stock of such Person having the right to vote generally in 
any election of directors of the board of directors of such Person or other similar 
governing body. 
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"VWAP" per share of Common Stock on any Trading Day means the per · 
share volume-weighted average price as displayed under the heading Bloomberg VW AP 
on Bloomberg (or, if Bloomberg ceases to publish such price, any successor service 
reasonably chosen by the Company) page "NCR <equity> AQR" (or its equivalent 
successor if such page is not available) in respect of the period from the open of trading 
on the relevant Trading Day until the close of trading on such Trading Day ( or if such 
volume-weighted average price is unavailable, the market price of one share of Common 
Stock on such Trading Day determined, using a volume-weighted average method, by an 
Independent Financial Advisor retained for such purpose by the Company). 

SECTION 4. Dividends. (a) Holders shall be entitled to receive dividends 
of the type and in the amount determined as set forth in this Section 4 (such dividends, 
"Dividends"). 

(b) Accrual of Dividends. Dividends on each share of Series A 
Preferred Stock (i) shall accrue on a daily basis from and including the Issuance Date of 
such share, whether or not declared and whether or not the Company has assets legally 
available to make payment thereof, at a rate equal to the Dividend Rate as further 
specified below and (ii) shall be payable quarterly in arrears, if, as and when authorized 
by the Board, or any duly authorized committee thereof, and declared by the Company, to 
the extent not prohibited by law, on each Dividend Payment Date, commencing on the 
first Dividend Payment Date following the Issuance Date of such share. The amount of 
Dividends accruing with respect to any share of Series A Preferred Stock for any day 
shall be determined by dividing (x) the Implied Quarterly Dividend Amount as of such 
day by (y) the actual number of days in the Dividend Payment Period in which such day 
falls; provided that if during any Dividend Payment Period any Accrued Dividends in 
respect of one or more prior Dividend Payment Periods are paid, then after the date of 
such payment the amount of Dividends accruing with respect to any share of Series A 
Preferred Stock for any day shall be determined by dividing (x) the Implied Quarterly 
Dividend Amount (recalculated to take into account such payment of Accrued Dividends) 
by (y) the actual number of days in such Dividend Payment Period. The amount of 
Dividends payable with respect to any share of Series A Preferred Stock for any Dividend 
Payment Period shall equal the sum of the daily Dividend amounts accrued in accordance 
with the prior sentence of this Section 4(b) with respect to such share during such 
Dividend Payment Period. For the avoidance of doubt, for any share of Series A Preferred 
Stock with an Issuance Date that is not a Dividend Payment Date, the amount of 
Dividends payable with respect to the initial Dividend Payment Period for such share 
shall equal the product of (A) the daily accrual determined as specified in the prior 
sentence, assuming a full Dividend Payment Period in accordance with the definition of 
such term, and (B) the number of days from and including such Issuance Date to but 
excluding the next Dividend Payment Date. 
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(c) Payment of Dividend. (x) With respect to the first sixteen (16) 
Dividend Payment Dates, the Company will issue, to the extent permitted by applicable 
law, as a dividend in kind, additional duly authorized, validly issued and fully paid and 
non.assessable shares of Series A Preferred Stock (any Dividend or portion of a Dividend 
paid in the manner provided in this clause, a "PIK Dividend") having value (as 
determined in accordance with the immediately following sentence) equal to the amount 
of Accrued Dividends during such Dividend Payment Period and (y) with respect to any 
Dividend Payment Date occurring after the sixteenth (16th) Dividend Payment Date, the 
Company will pay, to the extent permitted by applicable law, in its sole discretion, 
Dividends (i) in cash (any Dividend or portion of a Dividend paid in cash, a "Cash 
Dividend"), if, as and when authorized by the Board, or any duly authorized committee 
thereof, and declared by the Company, (ii) as a PIK Dividend or (iii) through a 
combination of either of the foregoing; provided that (A) Cash Dividend payments shall 
be aggregated per Holder and shall be made to the nearest cent (with $.005 being rounded 
upward) and (B) if the Company pays a PIK Dividend, no fractional shares of Series A 
Preferred Stock shall be issued to any Holder (after taking into account all shares of 
Series A Preferred Stock held by such Holder) and in lieu of any such fractional share, the 
Company shall pay to such Holder, at the Company's option, either (1) an amount in cash 
equal to the applicable fraction of a share of Series A Preferred Stock multiplied by the 
Liquidation Preference per share of Series A Preferred Stock or (2) one additional whole 
share of Series A Preferred Stock. In the event that the Company pays a PIK Dividend, 
each share of Series A Preferred Stock paid in connection therewith shall have a deemed 
value for such purpose equal to the Liquidation Preference per share of Series A Preferred 
Stock, and the number of additional shares of Series A Preferred Stock issuable to 
Holders in connection with the payment of a PIK Dividend will be, with respect to each 
share of Series A Preferred Stock, and without limiting the proviso above concerning 
fractional shares, the number (or fraction) obtained from the quotient of (1) the amount of 
the applicable PIK Dividend per share of Series A Preferred Stock divided by (2) the 
Liquidation Preference per share of Series A Preferred Stock. Accrued Dividends in 
respect of any prior Dividend Payment Periods may be paid on any date (whether or not 
such date is a Dividend Payment Date) if, as and when authorized by the Board, or any 
duly authorized committee thereof as declared by the Company. 

( d) Arrearages. If the Company fails to declare and pay a full 
Dividend on the Series A Preferred Stock on any Dividend Payment Date, then any 
Dividends otherwise payable on such Dividend Payment Date on the Series A Preferred 
Stock shall continue to accrue and cumulate at a Dividend Rate of 8.0% per annum, 
payable quarterly in arrears on each Dividend Payment Date, for the period from and 
including the first Dividend Payment Date ( or the Issuance Date, as applicable) upon 
which the Company fails to pay a full Dividend on the Series A Preferred Stock through 
but not including the latest of the day upon which the Company pays in accordance with 
Section 4( c) all Dividends on the Series A Preferred Stock that are then in arrears. 
Dividends shall accumulate from the most recent date through which Dividends shall 
have been paid, or, if no Dividends have been paid, from the Issuance Date. 
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( e) Record Date. The record date for payment of Dividends that are 
declared and paid on any relevant Dividend Payment Date will be the close of business on 
the first (1st) day of the calendar month which contains the relevant Dividend Payment 
Date ( each, a "Dividend Record Date"), and the record date for payment of any Accrued 
Dividends that were not declared and paid on any relevant Dividend Payment Date will 
be the close of business on the date that is established by the Board, or a duly authorized 
committee thereof, as such, which will not be more than forty-five (45) days prior to the 
date on which such Dividends are paid (each, an "Accrued Dividend Record Date"), in 
each case whether or not such day is a Business Day. 

(f) Priority of Dividends. So long as any shares of Series A Preferred 
Stock remain outstanding, unless full dividends on all outstanding shares of Series A 
Preferred Stock have been declared and paid, including any accrued and unpaid dividends 
on the Series A Preferred Stock that are then in arrears, or have been or 
contemporaneously are declared and a sum sufficient for the payment of those dividends 
has been or is set aside for the benefit of the Holders, the Company may not declare any 
dividend on, or make any distributions relating to, Junior Stock or Parity Stock, or 
redeem, purchase, acquire (either directly or through any Subsidiary) or make a 
liquidation payment relating to, any Junior Stock or Parity Stock, other than: 

(i) purchases, redemptions or other acquisitions of shares of Junior Stock in 
connection with any employment contract, benefit plan or other similar arrangement with 
or for the benefit of current or former employees, officers, directors or consultants; 

(ii) purchases of Junior Stock through the use of the proceeds of a 
substantially contemporaneous sale of other shares of Junior Stock; 

(iii) as a result of an exchange or conversion of any class or series of Parity 
Stock or Junior Stock for any other class or series of Parity Stock (in the case of Parity 
Stock) or Junior Stock (in the case of Parity Stock or Junior Stock); 

(iv) purchases of fractional interests in shares of Parity Stock or Junior Stock 
pursuant to the conversion or exchange provisions of such Parity Stock or Junior Stock or 
the security being converted or exchanged; 

(v) payment of any dividends in respect of Junior Stock where the dividend is 
in the form of the same stock or rights to purchase the same stock as that on which the 
dividend is being paid; 

(vi) distributions of Junior Stock or rights to purchase Junior Stock; 

(vii) any dividend in connection with the implementation of a shareholders' 
rights or similar plan, or the redemption or repurchase of any rights under any such; or 
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(viii) purchases of shares of Common Stock by the Company in an amount not 
to exceed $1,000,000,000 to be consummated within 9 months following the Original 
Issuance Date. 

Notwithstanding the foregoing, for so long as any shares of Series A 
Preferred Stock remain outstanding, if dividends are not declared and paid in full upon 
the shares of Series A Preferred Stock and any Parity Stock, all dividends declared upon 
shares of Series A Preferred Stock and any Parity Stock will be declared on a proportional 
basis so that the amount of dividends declared per share will bear to each other the same 
ratio that all accrued and unpaid dividends as of the end of the most recent Dividend 
Payment Period per share of Series A Preferred Stock and accrued and unpaid dividends 
as of the end of the most recent dividend period per share of any Parity Stock bear to each 
other. 

Subject to the provisions of this Section 4, dividends may be authorized by 
the Board, or any duly authorized committee thereof, and declared and paid by the 
Company, or any duly authorized committee thereof, on any Junior Stock and Parity 
Stock from time to time and the Holders will not be entitled to participate in those 
dividends (other than pursuant to the adjustments otherwise provided under Section 1 l(a) 
or Section 12(a), as applicable). 

(g) Conversion Following a Record Date. If the Conversion Date for 
any shares of Series A Preferred Stock is prior to the close of business on a Dividend 
Record Date or an Accrued Dividend Record Date, the Holder of such shares will not be 
entitled to any dividend in respect of such Dividend Record Date or Accrued Dividend 
Record Date, as applicable, other than through the inclusion of Accrued Dividends as of 
the Conversion Date in the calculation under Section 6(a) or Section 7(a), as applicable. If 
the Conversion Date for any shares of Series A Preferred Stock is after the close of 
business on a Dividend Record Date or an Accrued Dividend Record Date but prior to the 
corresponding payment date for such dividend, the Holder of such shares as of such 
Dividend Record Date or Accrued Dividend Record Date, as applicable, shall be entitled 
to receive such dividend, notwithstanding the conversion of such shares prior to the 
applicable Dividend Payment Date; provided that the amount of such dividend shall not 
be included for the purpose of determining the amount of Accrued Dividends under 
Section 6(a) or Section 7(a), as applicable, with respect to such Conversion Date. 

SECTION 5. Liquida6on Rights. (a) Liquidation. In the event of any 
voluntary or involuntary liquidation, dissolution or winding up of the affairs of the 
Company, the Holders shall be entitled, out of assets legally available therefor, before any 
distribution or payment out of the assets of the Company may be made to or set aside for 
the holders of any Junior Stock, and subject to the rights of the holders of any Senior 
Stock or Parity Stock and the rights of the Company's existing and future creditors, to 
receive in full a liquidating distribution in cash and in the amount per share of Series A 
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Preferred Stock equal to the greater of (i) the sum of (A) the Liquidation Preference plus 
(B) the Accrued Dividends with respect to such share of Series A Preferred Stock as of 
the date of such voluntary or involuntary liquidation, dissolution or winding up of the 
affairs of the Company and (ii) the amount such Holders would have received had such 
Holders, immediately prior to such voluntary or involuntary liquidation, dissolution or 
winding up of the affairs of the Company, converted such shares of Series A Preferred 
Stock into Common Stock (pursuant to Section 6 without regard to any of the limitations 
on convertibility contained therein). Holders shall not be entitled to any further payments 
in the event of any such voluntary or involuntary liquidation, dissolution or winding up of 
the affairs of the Company other than what is expressly provided for in this Section 5 and 
will have no right or claim to any of the Company's remaining assets. 

(b) Partial Payment. If in connection with any distribution described 
in Section 5(a) above, the assets of the Company or proceeds therefrom are not sufficient 
to pay in full the aggregate liquidating distributions required to be paid pursuant to 
Section 5(a) to all Holders and the liquidating distributions payable all holders of any 
Parity Stock, the amounts distributed to the Holders and to the holders of all such Parity 
Stock shall be paid pro rata in accordance with the respective aggregate liquidating 
distributions to which they would otherwise be entitled if all amounts payable thereon 
were paid in full. 

(c) Merger. Consolidat ion and Sale of Assets Not Liquidation. For 
purposes of this Section 5, the sale, conveyance, exchange or transfer (for cash, shares of 
stock, securities or other consideration) of all or substantially all of the property and 
assets of the Company shall not be deemed a voluntary or involuntary liquidation, 
dissolution or winding up of the affairs of the Company, nor shall the merger, 
consolidation, statutory exchange or any other business combination transaction of the 
Company into or with any other Person or the merger, consolidation, statutory exchange 
or any other business combination transaction of any other Person into or with the 
Company be deemed to be a voluntary or involuntary liquidation, dissolution or winding 
up of the affairs of the Company. 

SECTION 6. Riaht of the Holders to Convert. 

(a) Each Holder shall have the right, at such Holder's option, subject 
to the conversion procedures set forth in Section 8, to convert each share of such Holder's 
Series A Preferred Stock at any time into (i) the number of shares of Common Stock 
equal to the quotient of (A) the sum of the Liquidation Preference and the Accrued 
Dividends with respect to such share of Series A Preferred Stock as of the applicable 
Conversion Date divided by (B) the Conversion Price as of the applicable Conversion 
Date plus (ii) cash in lieu of fractional shares as set out in Section 11 (i). The right of 
conversion may be exercised as to all or any portion of such Holder's Series A Preferred 
Stock from time to time; provided that, in each case, no right of conversion may be 
exercised by a Holder in respect of fewer than 1,000 shares of Series A Preferred Stock 
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(unless such conversion relates to all shares of Series A Preferred Stock held by such 
Holder). 

(b) The Company shall at all times reserve and keep available out of 
its authorized and unissued Common Stock, solely for issuance upon the conversion of 
the Series A Preferred Stock, such number of shares of Common Stock as shall from time 
to time be issuable upon the conversion of all the shares of Series A Preferred Stock then 
outstanding. Any shares of Common Stock issued upon conversion of Series A Preferred 
Stock shall be duly authorized, validly issued, fully paid and nonassessable. 

SECTION 7. Mandatoi:y Conversion by the Company. (a) At any time 
after the third anniversary of the Original Issuance Date, if the VW AP per share of 
Common Stock was greater than the Mandatory Conversion Price for at least thirty (30) 
Trading Days in any period of forty-five (45) consecutive Trading Days, the Company 
may elect to convert (a "Mandatory Conversion") all, but not less than all, of the 
outstanding shares of Series A Preferred Stock into shares of Common Stock (the date 
selected by the Company for any Mandatory Conversion pursuant to this Section 7(a), the 
' Mandatory Conversion Date"). In the case of a Mandatory Conversion, each share of 
Series A Preferred Stock then outstanding shall be converted into (i) the number of shares 
of Common Stock equal to the quotient of (A) the sum of the Liquidation Preference and 
the Accrued Dividends with respect to such share of Series A Preferred Stock as of the 
Mandatory Conversion Date divided by (B) the Conversion Price of such share in effect 
as of the Mandatory Conversion Date plus (ii) cash in lieu of fractional shares as set out 
in Section l l(i). 

(b) Notice of Mandatmy Conversion. If the Company elects to effect 
Mandatory Conversion, the Company shall, within ten (10) Business Days following the 
completion of the applicable forty-five (45) day Trading Period referred to in Section 7(a) 
above, provide notice of Mandatory Conversion to each Holder (such notice, a "Notice of 
Mandatmy Conversion"). The Mandatory Conversion Date selected by the Company 
shall be no less than ten (10) Business Days and no more than twenty (20) Business Days 
after the date on which the Company provides the Notice of Mandatory Conversion to the 
Holders. The Notice of Mandatory Conversion shall state, as appropriate: 

(i) the Mandatory Conversion Date selected by the Company; and 

(ii) the Conversion Rate as in effect on the Mandatory Conversion Date, the 
number of shares of Common Stock to be issued to such Holder upon conversion of each 
share of Series A Preferred Stock held by such Holder and, if applicable, the amount of 
Accrued Dividends to be paid to such Holder upon conversion of each share of Series A 
Preferred Stock held by such Holder. 
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SECTION 8. Conversion Procedures and Effect of Conversion. (a) 
Conversion Procedure. A Holder must do each of the following in order to convert shares 
of Series A Preferred Stock pursuant to this Section 8(a): 

(i) in the case of a conversion pursuant to Section 6(a), complete and 
manually sign the conversion notice provided by the Conversion Agent (the "Conversion 
Notice"), and deliver such notice to the Conversion Agent; provided that a Conversion 
Notice may be conditional on the completion of a Change of Control or other corporate 
transaction; 

(ii) deliver to the Conversion Agent the certificate or certificates (if any) 
representing the shares of Series A Preferred Stock to be converted; 

(iii) if required, furnish appropriate endorsements and transfer documents; and 

(iv) ifrequired, pay any stock transfer, documentary, stamp or similar taxes 
not payable by the Company pursuant to Section 21. 

The foregoing clauses (ii), (iii) and (iv) shall be conditions to the issuance 
of shares of Common Stock to the Holders in the event of a Mandatory Conversion 
pursuant to Section 7 (but, for the avoidance of doubt, not to the Mandatory Conversion 
of the shares of Series A Preferred Stock on the Mandatory Conversion Date). 

The "Conversion Date" means (A) with respect to conversion of any 
shares of Series A Preferred Stock at the option of any Holder pursuant to Section 6(a), 
the date on which such Holder complies with the procedures in this Section 8(a) 
(including the satisfaction of any conditions to conversion set forth in the Conversion 
Notice) and (B) with respect to Mandatory Conversion pursuant to Section 7(a). the 
Mandatory Conversion Date. 

(b) Effect of Conversion. Effective immediately prior to the close of 
business on the Conversion Date applicable to any shares of Series A Preferred Stock, 
Dividends shall no longer accrue or be declared on any such shares of Series A Preferred 
Stock, and such shares of Series A Preferred Stock shall cease to be outstanding. 

(c) Record Holder of Underlying Securities as of Conversion Date. 
The Person or Persons entitled to receive the Common Stock and, to the extent 
applicable, cash, securities or other property issuable upon conversion of Series A 
Preferred Stock on a Conversion Date shall be treated for all purposes as the record 
holder(s) of such shares of Common Stock and/or cash, securities or other property as of 
the close of business on such Conversion Date. As promptly as practicable on or after the 
Conversion Date and compliance by the applicable Holder with the relevant procedures 
contained in Section 8(a) (and in any event no later than three (3) Trading Days 
thereafter), the Company shall issue the number of whole shares of Common Stock 
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issuable upon conversion ( and deliver payment of cash in lieu of fractional shares as set 
out in Section 11 (i)) and, to the extent applicable, any cash, securities or other property 
issuable thereon. Such delivery of shares of Common Stock, securities or other property 
shall be made, at the option of the Company, in certificated form or by book-entry. Any 
such certificate or certificates shall be delivered by the Company to the appropriate 
Holder on a book-entry basis or by mailing certificates evidencing the shares to the 
Holders at their respective addresses as set forth in the Conversion Notice (in the case of 
a conversion pursuant to Section 6(a)) or in the records of the Company (in the case of a 
Mandatory Conversion). In the event that a Holder shall not by written notice designate 
the name in which shares of Common Stock ( and payments of cash in lieu of fractional 
shares) and, to the extent applicable, cash, securities or other property to be delivered 
upon conversion of shares of Series A Preferred Stock should be registered or paid, or the 
manner in which such shares, cash, securities or other property should be delivered, the 
Company shall be entitled to register and deliver such shares, securities or other property, 
and make such payment, in the name of the Holder and in the manner shown on the 
records of the Company. 

( d) Status of Converted or Reacquired Shares. Shares of Series A 
Preferred Stock converted in accordance with these Articles Supplementary, or otherwise 
acquired by the Company in any manner whatsoever, shall return to the status of and 
constitute authorized but unissued shares of Preferred Stock, without classification as to 
series until such shares are once more classified as a particular series by the Board 
pursuant to the provisions of the Charter. 

SECTION 9. Change of Control. (a) Repurchase at the Option of the 
Holder. Upon the occurrence of a Change of Control, each Holder of outstanding shares 
of Series A Preferred Stock shall have the option to require the Company to purchase (a 
"Change of Control Put") any or all of its shares of Series A Preferred Stock at a purchase 
price per share of Series A Preferred Stock, payable in cash (in the case of clause (i)) or 
the applicable consideration (in the case of clause (ii)), equal to the greater of (i) the 
Liquidation Preference of such share of Series A Preferred Stock plus the Accrued 
Dividends in respect of such share of Series A Preferred Stock, in each case as of the 
applicable Change of Control Purchase Date and (ii) the amount of cash and/or other 
assets such Holder would have received had such Holder, immediately prior to such 
Change of Control, converted such share of Series A Preferred Stock into Common Stock 
(pursuant to Section 6 without regard to any of the limitations on convertibility contained 
therein) (the "Change of Control Purchase Price"): provided that, in each case (but, for 
purposes of clarity, not in the event where such holder actually converts its shares of 
Series A Preferred Stock into Common Stock), the Company shall only be required to pay 
the Change of Control Purchase Price after (i) the Satisfaction of the Indebtedness 
Obligations and to the extent permitted by the Specified Contract Terms and (ii) to the 
extent such purchase can be made out of funds legally available therefor. 
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(b) Initial Change of Control Notice. On or before the twentieth (20th) 
Business Day prior to the date on which the Company anticipates consummating a 
Change of Control ( or, if later, promptly after the Company discovers that a Change of 
Control may occur), a written notice shall be sent by or on behalf of the Company to the 
Holders as they appear in the records of the Company, which notice shall contain the date 
on which the Change of Control is anticipated to be effected ( or, if applicable, the date on 
which a Schedule TO or other schedule, form or report disclosing a Change of Control 
was filed). 

( c) Final Change of Control Notice. Within 10 days following the 
effective date of the Change of Control ( the "Change of Contra I Effective Date") ( or if 
the Company discovers later than such date that a Change of Control has occurred, 
promptly following the date of such discovery), a final written notice shall be sent by or 
on behalf of the Company to the Holders as they appear in the records of the Company, 
which notice shall contain: 

(i) the date by which the Holder must elect to exercise a Change of Control 
Put (which shall be no earlier than 30 days before the purchase date) (the "Change of 
Control Put Deadljne"); 

(ii) the amount of cash and/or other consideration payable per share of Series 
A Preferred Stock, if such Holder elects to exercise a Change of Control Put; 

(iii) a description of the payments and other actions required to be made or 
taken in order to effect the Satisfaction of the Indebtedness Obligations; 

(iv) the purchase date for such shares (which shall be the later of (A) 61 
days from the date such notice is mailed or (B) the day the Satisfaction oflndebtedness 
Obligations has occurred); and 

(v) the instructions a Holder must follow to exercise a Change of Control Put 
in connection with such Change of Control. 

(d) Change of Control Put Procedure. To exercise a Change of Control 
Put, a Holder must, no later than 5:00 p.m., New York City time, on the Change of 
Control Put Deadline, surrender to the Conversion Agent the certificates representing the 
shares of Series A Preferred Stock to be repurchased by the Company or lost stock 
affidavits therefor. 

(e) Delivery upon Change of Control Put. Upon a Change of Control 
Put, after the Satisfaction of the Indebtedness Obligations and subject to Section 9(i) 
below, the Company (or its successor) shall deliver or cause to be delivered to the Holder 
by mail or wire transfer the Change of Control Purchase Price of such Holder's shares of 
Series A Preferred Stock. 
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(f) Treatment of Shares. If a Holder does not elect to effect a Change 
of Control Put pursuant to this Section 9 with respect to all of its shares of Series A 
Preferred Stock, the shares of Series A Preferred Stock held by it and not surrendered for 
purchase by the Company will remain outstanding until otherwise subsequently 
converted, redeemed, reclassified or canceled in accordance with the terms of these 
Articles Supplementary. From and after the Change of Control Purchase Date with 
respect to any share of Series A Preferred Stock for which a Holder elected to effect a 
Change of Control Put and that the Company has repurchased in accordance with the 
provisions of this Section 9, (i) Dividends shall cease to accrue on such share, (ii) such 
share shall no longer be deemed outstanding and (iii) all rights with respect to such share 
shall cease and terminate. For the avoidance of doubt, notwithstanding anything 
contained herein to the contrary, until a share of Series A Preferred Stock is purchased by 
the payment in full of the applicable Change of Control Purchase Price, such share of 
Series A Preferred Stock will remain outstanding and will be entitled to all of the powers, 
designations, preferences and other rights provided herein, including that such share (x) 
may be converted pursuant to Section 6 and, if not so converted, (y) shall (A) accrue 
Dividends and (B) entitle the Holder thereof to the voting rights provided in Section 13; 
provided that any such shares that are converted prior to or on the Change of Control 
Purchase Date in accordance with these Articles Supplementary shall not be entitled to 
receive any payment of the Change of Control Purchase Price. 

(g) Partial Exercise of Change of Control Put. In the event that a 
Change of Control Put is effected with respect to shares of Series A Preferred Stock 
representing less than all the shares of Series A Preferred Stock held by a Holder, upon 
such Change of Control Put, the Company shall execute and the Transfer Agent shall 
countersign and deliver to such Holder, at the expense of the Company, a certificate 
evidencing the shares of Series A Preferred Stock held by the Holder as to which a 
Change of Control Put was not effected (or book-entry interests representing such shares). 

(h) Redemption by the Company. In the case of a Change of Control 
(other than pursuant to clause (ii)(c) of the definition of such term) (provided that for 
purposes of this Section 9(h), the references to "a majority" in the definition of Change of 
Control shall be deemed to be references to "80%"), any shares of Series A Preferred 
Stock as to which a Change of Control Put was not exercised may be redeemed, at the 
option of the Company ( or its successor or the acquiring or surviving Person in such 
Change of Control), upon not less than thirty (3 0) nor more than sixty ( 60) days' notice, 
which notice must be received by the affected Holders within thirty (30) days of the 
Change of Control Put Deadline, at a redemption price per share, payable in cash (in the 
case of clause (i)) or the applicable consideration (in the case of clause (ii)), equal to the 
greater of (i) (x) the Liquidation Preference as of the date of redemption plus (y) Accrued 
Dividends as of the date of redemption, plus (z) if the applicable redemption date is prior 
to the fifth anniversary of the first Dividend Payment Date, the amount equal to the net 
present value ( computed using a discount rate of 10%) of the sum of all Dividends that 
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would otherwise be payable on such share of Series A Preferred Stock on and after the 
applicable redemption date to and including the fifth anniversary of the first Dividend 
Payment Date and assuming the Company chose to pay such Dividends in cash and (ii) 
the amount of cash and/or other assets a Holder would have received had such Holder, 
immediately prior to such Change of Control, converted such share of Series A Preferred 
Stock into Common Stock (pursuant to Section 6 without regard to any of the limitations 
on convertibility contained therein). Unless the Company ( or its successor or the 
acquiring or surviving Person in such Change of Control) defaults in making the 
redemption payment on the applicable redemption date, on and after the redemption date, 
(A) Dividends shall cease to accrue on the shares of Series A Preferred Stock so called 
for redemption, (B) all shares of Series A Preferred Stock called for redemption shall no 
longer be deemed outstanding and ( C) all rights with respect to such shares of Series A 
Preferred Stock shall on such redemption date cease and terminate, except only the right 
of the Holders thereof to receive the amount payable in such redemption. 

(i) Specified Contract Terms. If the Company (A) shall not have 
sufficient funds legally available under the MGCL to purchase all shares of Series A 
Preferred Stock that Holders have requested to be purchased under Section 9(a) (the 
' Required Number of Shares") or (B) will be in violation of Specified Contract Terms if 
it purchases the Required Number of Shares, the Company shall (i) purchase, pro rata 
among the Holders that have requested their shares be purchased pursuant to Section 9(a). 
a number of shares of Series A Preferred Stock with an aggregate Change of Control 
Purchase Price equal to the lesser of (1) the amount legally available for the purchase of 
shares of Series A Preferred Stock under the MGCL and (2) the largest amount that can 
be used for such purchase not prohibited by Specified Contract Terms and (ii) purchase 
any shares of Series A Preferred Stock not purchased because of the foregoing limitations 
at the applicable Change of Control Purchase Price as soon as practicable after the 
Company is able to make such purchase out of assets legally available for the purchase of 
such share of Series A Preferred Stock and without violation of Specified Contract 
Terms. The inability of the Company (or its successor) to make a purchase payment for 
any reason shall not relieve the Company (or its successor) from its obligation to effect 
any required purchase when, as and if permitted by applicable law and Specified Contract 
Terms. If the Company fails to pay the Change of Control Purchase Price in full when due 
in accordance with this Section 9 in respect of some or all of the shares or Series A 
Preferred Shares to be repurchased pursuant to the Change of Control Put, the Company 
will pay Dividends on such shares not repurchased at a Dividend Rate equal to 8.0% per 
annum, accruing daily from such date until the Change of Control Purchase Price, plus all 
Accrued Dividends thereon, are paid in full in respect of such shares of Series A 
Preferred Stock. Notwithstanding the foregoing, in the event a Holder elects to exercise a 
Change of Control Put pursuant to this Section 9 at a time when the Company is restricted 
or prohibited ( contractually or otherwise) from redeeming some or all of the Series A 
Preferred Stock subject to the Change of Control Put, the Company will use its 
commercially reasonable efforts to obtain the requisite consents to remove or obtain an 
exception or waiver to such restrictions or prohibition. Nothing herein shall limit a 
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Holder's right to pursue any other remedies available to it hereunder, at law or in equity, 
including, without limitation, a decree of specific performance and/or injunctive relief 
with respect to the Company's failure to comply with its obligations under this Section 9. 

(j) Change of Contro l Agreements. The Company shall not enter into 
any agreement for a transaction constituting a Change of Control unless (i) such 
agreement provides for or does not interfere with or prevent (as applicable) the exercise 
by the Holders of their Change of Control Put in an manner that is consistent with and 
gives effect to this Section 9, and (ii) the acquiring or surviving Person in such Change of 
Control represents or covenants, in form and substance reasonably satisfactory to the 
Board acting in good faith, that at the closing of such Change of Control that such Person 
shall have sufficient funds (which may include, without limitation, cash and cash 
equivalents on the Company's balance sheet, the proceeds of any debt or equity financing, 
available lines of credit or uncalled capital commitments) to consummate such Change of 
Control and effect the Satisfaction of the Indebtedness Obligations and the payment of the 
Change of Control Put Price in respect of shares of Series A Preferred Stock that have not 
been converted into Common Stock prior to the Change of Control Effective Date 
pursuant to Section 6 or 1, as applicable. 

SEC TI ON 10. Redemption at the Option of the Holder. (a) On each 
Designated Redemption Date, each Holder of shares of Series A Preferred Stock shall 
have the right (a "Redemption Right") to require the Company to redeem any or all of the 
shares of Series A Preferred Stock of such Holder outstanding on such Designated 
Redemption Date, in each case to the extent not prohibited by law, at a redemption price, 
in cash, equal to the sum of (i) the Liquidation Preference of the shares of Series A 
Preferred Stock to be redeemed plus (ii) the Accrued Dividends with respect to such 
shares of Series A Preferred Stock as of the applicable Redemption Date ( such price, the 
' Redemption Price"). 

(b) To exercise its Redemption Right pursuant to this Section 10 in 
respect of any Designated Redemption Date, a Holder must, no later than 5:00 p.m., New 
York City time, on the date that is 120 days prior to the Designated Redemption Date, 
deliver written notice thereof (a "Notice of Redemption ') to the Company and the 
Transfer Agent and surrender to the Transfer Agent the certificates representing the 
shares of Series A Preferred Stock to be redeemed by the Company. On each Designated 
Redemption Date, the Company shall deliver or cause to be delivered to each Holder that 
has exercised its Redemption Right with respect to such Designated Redemption Date, by 
mail or wire transfer, the Redemption Price of the shares of Series A Preferred Stock in 
respect of which such Holder has delivered a Notice of Redemption in accordance 
herewith. 

( c) If a Holder does not elect to exercise its Redemption Right 
pursuant to this Section 10 with respect to all of its shares of Series A Preferred Stock, 
the shares of Series A Preferred Stock held by it and not surrendered for redemption by 
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the Company will remain outstanding until otherwise subsequently converted, redeemed, 
reclassified or canceled. From and after the Redemption Date with respect to any share of 
Series A Preferred Stock for which a Holder elected to effect a Redemption Right and the 
Company has redeemed in accordance with the provisions of this Section 10, (i) 
Dividends shall cease to accrue on such share, (ii) such share shall no longer be deemed 
outstanding and (iii) all rights with respect to such share shall cease and terminate. For 
the avoidance of doubt, notwithstanding anything contained herein to the contrary, until a 
share of Series A Preferred Stock is redeemed by the payment in cash in full of the 
applicable Redemption Price, such share of Series A Preferred Stock will remain 
outstanding and will be entitled to all of the powers, designations, preferences and other 
rights provided herein. 

( d) In the event that a Redemption Right is exercised with respect to 
shares of Series A Preferred Stock representing less than all the shares of Series A 
Preferred Stock held by a Holder, upon such redemption, the Company shall execute and 
the Transfer Agent shall countersign and deliver to such Holder, at the expense of the 
Company, a certificate representing the shares of Series A Preferred Stock held by the 
Holder as to which a Redemption Right was not exercised (or book-entry interests 
representing such shares). 

( e) If the Company shall not have sufficient funds legally available 
under the MGCL to redeem, as of any Designated Redemption Date, all shares of Series 
A Preferred Stock with respect to which Holders have exercised a Redemption Right 
pursuant to this Section 10, the Company shall redeem on such Designated Redemption 
Date, pro rata among the Holders that have exercised their Redemption Right, a number 
of shares of Series A Preferred Stock with an aggregate Redemption Price equal to the 
amount legally available for the redemption of shares of Series A Preferred Stock under 
the MGCL on such Designated Redemption Date. At such time, as soon as practicable 
thereafter, that the Company has sufficient funds legally available under the MGCL to 
redeem such shares of Series A Preferred Stock not redeemed because of the foregoing 
limitation at the applicable Redemption Price, the Company shall provide notice to the 
Holders of the availability of such funds and the Holders at that time may elect to invoke 
their Redemption Right pursuant to and in accordance with the provisions of this Section 
.ill. In addition, if the Company does not make the redemption payment as of any 
Designated Redemption Date relating to all of the shares of Series A Preferred Stock with 
respect to which Holders have exercised a Redemption Right pursuant to this Section 10, 
the Company will pay Dividends on such shares not redeemed at a Dividend Rate equal 
to 8.0% per annum, accruing daily from the Designated Redemption Date until the 
Redemption Price, plus all Accrued Dividends thereon, are paid in full in respect of such 
shares of Series A Preferred Stock. The inability of the Company to make a redemption 
payment for any reason shall not relieve the Company from its obligation to effect any 
required redemption when, as and if permitted by applicable law. 

Workshare Professional comparison of 
interwovenSite:/NBWS/FirmDocs/21842899/2 and NCR - Proposed Amendments to 
Charter.DOCX. Performed on 12/14/2018. 

25 



SECTION 11. Anti-Dilution Adjustments. (a) Adjustments. The 
Conversion Rate will be subject to adjustment, without duplication, upon the occurrence 
of the following events, except that the Company shall not make any adjustment to the 
Conversion Rate if Holders of the Series A Preferred Stock participate, at the same time 
and upon the same terms as holders of Common Stock and solely as a result of holding 
shares of Series A Preferred Stock, in any transaction described in this Section 11 (b), 
without having to convert their Series A Preferred Stock, as if they held a number of 
shares of Common Stock equal to the Conversion Rate multiplied by the number of 
shares of Series A Preferred Stock held by such Holders: 

(i) The issuance of Common Stock as a dividend or distribution to all or 
substantially all holders of Common Stock, or a subdivision or combination of Common 
Stock or a reclassification of Common Stock into a greater or lesser number of shares of 
Common Stock, in which event the Conversion Rate shall be adjusted based on the 
following formula: 

CR, = CRo x (OS, / OS.) 

CRo = the Conversion Rate in effect immediately prior to the close of business on (i) 
the Record Date for such dividend or distribution, or (ii) the effective date of such 
subdivision, combination or reclassification 

CR1 = the new Conversion Rate in effect immediately after the close of business on (i) 
the Record Date for such dividend or distribution, or (ii) the effective date of such 
subdivision, combination or reclassification 

OS. = the number of shares of Common Stock outstanding immediately prior to the 
close of business on (i) the Record Date for such dividend or distribution or (ii) the 
effective date of such subdivision, combination or reclassification 

OS, = the number of shares of Common Stock that would be outstanding immediately 
after, and solely as a result of, the completion of such event 

Any adjustment made pursuant to this clause (i) shall be effective 
immediately after the close of business on the Record Date for such dividend or 
distribution, or the effective date of such subdivision, combination or reclassification. If 
any such event is announced or declared but does not occur, the Conversion Rate shall be 
readjusted, effective as of the date the Board announces that such event shall not occur, to 
the Conversion Rate that would then be in effect if such event had not been declared. 

(ii) The dividend, distribution or other issuance to all or substantially all 
holders of Common Stock of rights ( other than rights, options or warrants distributed in 
connection with a stockholder rights plan (in which event the provisions of Section 
11 (a)(vii) shall apply), options or warrants entitling them to subscribe for or purchase 
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shares of Common Stock for a period expiring forty-five ( 45) days or less from the date 
of issuance thereof, at a price per share that is less than the Current Market Price as of the 
Record Date for such issuance, in which event the Conversion Rate will be increased 
based on the following formula: 

CR1 = CRo X [(OSo+X))] I (OSo+Y) 

CRo = the Conversion Rate in effect immediately prior to the close of business on the 
Record Date for such dividend, distribution or issuance 

CRl = the new Conversion Rate in effect immediately following the close of business on 
the Record Date for such dividend, distribution or issuance 

OS0 = the number of shares of Common Stock outstanding immediately prior to the close 
of business on the Record Date for such dividend, distribution or issuance 

X = the total number of shares of Common Stock issuable pursuant to such rights, options 
or warrants 

Y = the number of shares of Common Stock equal to the aggregate price payable to 
exercise such rights, options or warrants divided by the Current Market Price as of the 
Record Date for such dividend, distribution or issuance. 

For purposes of this clause (ii), in determining whether any rights, options 
or warrants entitle the holders to purchase the Common Stock at a price per share that is 
less than the Current Market Price as of the Record Date for such dividend, distribution or 
issuance, there shall be taken into account any consideration the Company receives for 
such rights, options or warrants, and any amount payable on exercise thereof, with the 
value of such consideration, if other than cash, to be the Fair Market Value thereof. 

Any adjustment made pursuant to this clause (ii) shall become effective 
immediately following the close of business on the Record Date for such dividend, 
distribution or issuance. In the event that such rights, options or warrants are not so 
issued, the Conversion Rate shall be readjusted, effective as of the date the Board 
publicly announces its decision not to issue such rights, options or warrants, to the 
Conversion Rate that would then be in effect if such dividend, distribution or issuance 
had not been declared. To the extent that such rights, options or warrants are not 
exercised prior to their expiration or shares of Common Stock are otherwise not delivered 
pursuant to such rights, options or warrants upon the exercise of such rights, options or 
warrants, the Conversion Rate shall be readjusted to the Conversion Rate that would then 
be in effect had the adjustments made upon the ~ividend, distribution or issuance of such 
rights, options or warrants been made on the basis of the delivery of only the number of 
shares of Common Stock actually delivered. 
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(iii) The Company or one or more of its Subsidiaries purchases Common Stock 
pursuant to a tender offer or exchange offer ( other than an exchange offer that constitutes 
a Distribution Transaction subject to Section 11 (a)(v)) by the Company or a Subsidiary of 
the Company for all or any portion of the Common Stock, or otherwise acquires Common 
Stock ( except in an open market purchase in compliance with Rule 1 0b-18 promulgated 
under the Exchange Act or through an "accelerated share repurchase" on customary 
terms) ( a "Covered Repurchase '), if the cash and value of any other consideration 
included in the payment per share of Common Stock validly tendered, exchanged or 
otherwise acquired through a Covered Repurchase exceeds the arithmetic average of the 
VW AP per share of Common Stock for each of the ten (10) consecutive full Trading 
Days commencing on, and including, the Trading Day next succeeding the last day on 
which tenders or exchanges may be made pursuant fo such tender or exchange offer (as it 
may be amended) or shares of Common Stock are otherwise acquired through a Covered 
Repurchase (the' Expiration Date'), in which event the Conversion Rate shall be adjusted 
based on the following formula: 

CR, = CRo X [(FMV + (SP, X OS,))] / (SP, X OSo) 

CR0 = the Conversion Rate in effect immediately prior to the close of business on the 
Expiration Date 

CRl = the new Conversion Rate in effect immediately after the close of business on 
the Expiration Date 

FMV = the Fair Market Value, on the Expiration Date, of all cash and any other 
consideration paid or payable for all shares validly tendered or exchanged and not 
withdrawn, or otherwise acquired through a Covered Repurchase, as of the Expiration 
Date 

OS0 = the number of shares of Common Stock outstanding immediately prior to the 
last time tenders or exchanges may be made pursuant to such tender or exchange offer 
(including the shares to be purchased in such tender or exchange offer) or shares are 
otherwise acquired through a Covered Repurchase 

OS 1 = the number of shares of Common Stock outstanding immediately after the last 
time tenders or exchanges may be made pursuant to such tender or exchange offer ( after 
giving effect to the purchase of shares in such tender or exchange offer) or shares are 
otherwise acquired through a Covered Repurchase 

SPl = the arithmetic average of the VWAP per share of Common Stock for each of 
the ten (10) consecutive full Trading Days commencing on, and including, the Trading 
Day next succeeding the Expiration Date 
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Such adjustment shall become effective immediately after the close of 
business on the Expiration Date. If an adjustment to the Conversion Rate is required 
under this Section 1 l(a)(iii), delivery of any additional shares of Common Stock that may 
be deliverable upon conversion as a result of an adjustment required under this Section 
11 (a)(iii) shall be delayed to the extent necessary in order to complete the calculations 
provided for in this Section 11 (a)(iii). 

In the event that the Company or any of its Subsidiaries is obligated to 
purchase Common Stock pursuant to any such tender offer, exchange offer or other 
commitment to acquire shares of Common Stock through a Covered Repurchase but is 
permanently prevented by applicable law from effecting any such purchases, or all such 
purchases are rescinded, then the Conversion Rate shall be readjusted to be the 
Conversion Rate that would have been then in effect if such tender offer, exchange offer 
or Covered Repurchase had not been made. 

Notwithstanding anything to the contrary set forth herein, no adjustment to 
the Conversion Rate shall be made pursuant to this Section 11 (a)(iii) as a result of 
purchases of shares of Common Stock by the Company in an amount not to exceed 
$1,000,000,000 to be consummated within 9 months following the Original Issuance 
Date. 

(iv) The Company shall, by dividend or otherwise, distribute to all or 
substantially all holders of its Common Stock ( other than for cash in lieu of fractional 
shares), shares of any class of its Capital Stock, evidences of its indebtedness, assets, 
other property or securities, but excluding (A) dividends or distributions referred to in 
Section 1 l(a)(i) or Section 1 l(a)(ii) hereof, (B) Distribution Transactions as to which 
Section 1 l(a)(v) shall apply, (C) dividends or distributions paid exclusively in cash as to 
which Section 1 l(a)(vi) shall apply and (D) rights, options or warrants distributed in 
connection with a stockholder rights plan as to which Section 1 l(a)(vii) shall apply (any 
of such shares of its Capital Stock, indebtedness, assets or property that are not so 
excluded are hereinafter called the "Distributed Property"), then, in each such case the 
Conversion Rate shall be adjusted based on the following formula: 

CR1 = CRo X [SPo / (SPu - FMV)] 

CRo = the Conversion Rate in effect immediately prior to the close of business on the 
Record Date for such dividend or distribution 

CRl = the new Conversion Rate in effect immediately after the close of business on 
the Record Date for such dividend or distribution 

SP0 = the Current Market Price as of the Record Date for such dividend or 
distribution 
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FMV = the Fair Market Value of the portion of Distributed Property distributed with 
respect to each outstanding share of Common Stock on the Record Date for such dividend 
or distribution; provided that, if FMV is equal or greater than SP0, then in lieu of the 
foregoing adjustment, the Company shall distribute to each holder of Series A Preferred 
Stock on the date the applicable Distributed Property is distributed to holders of Common 
Stock, but without requiring such holder to convert its shares of Series A Preferred Stock, 
in respect of each share of Series A Preferred Stock held by such holder, the amount of 
Distributed Property such holder would have received had such holder owned a number 
of shares of Common Stock equal to the Conversion Rate on the Record Date for such 
dividend or distribution 

Any adjustment made pursuant to this clause (iv) shall be effective 
immediately after the close of business on the Record Date for such dividend or 
distribution. If any such dividend or distribution is declared but does not occur, the 
Conversion Rate shall be readjusted, effective as of the date the Board announces that 
such dividend or distribution shall not occur, to the Conversion Rate that would then be 
in effect if such dividend or distribution had not been declared. 

(v) The Company effects a Distribution Transaction, in which case the 
Conversion Rate in effect immediately prior to the effective date of the Distribution 
Transaction shall be adjusted based on the following formula: 

CR1 = CRo X [(FMV + MPo) / MPo] 

CR. = the Conversion Rate in effect immediately prior to the close of business on the 
effective date of the Distribution Transaction 

CRl = the new Conversion Rate in effect immediately after the close of business on 
the effective date of the Distribution Transaction 

FMV = the arithmetic average of the volume-weighted average prices for a share of 
the capital stock or other interest distributed to holders of Common Stock on the principal 
United States securities exchange or automated quotation system on which such capital 
stock or other interest trades, as reported by Bloomberg (or, if Bloomberg ceases to 
publish such price, any successor service chosen by the Company) in respect of the period 
from the open of trading on the relevant Trading Day until the close of trading on such 
Trading Day ( or if such volume-weighted average price is unavailable, the market price 
of one share of such capital stock or other interest on such Trading Day determined, using 
a volume-weighted average method, by an Independent Financial Advisor retained for 
such purpose by the Company), for each of the ten consecutive full Trading Days 
commencing with, and including, the effective date of the Distribution Transaction 
MP0 = the arithmetic average of the VW AP per share of Common Stock for each of 
the ten (10) consecutive full Trading Days commencing on, and including, the effective 
date of the Distribution Transaction 
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Such adjustment shall become effective immediately following the close 
of business on the effective date of the Distribution Transaction. If an adjustment to the 
Conversion Rate is required under this Section 11 (a)(v), delivery of any additional shares 
of Common Stock that may be deliverable upon conversion as a result of an adjustment 
required under this Section l l(a)(v) shall be delayed to the extent necessary in order to 
complete the calculations provided for in this Section 1 l(a)(v). 

(vi) The Company makes a cash dividend or distribution to all or substantially 
all holders of the Common Stock, the Conversion Rate shall be adjusted based on the 
following formula: 

CR1 = CRo X [SPo / (SPo - C)] 

CRo = the Conversion Rate in effect immediately prior to the close of business on the 
Record Date for such dividend or distribution 

CRl = the new Conversion Rate in effect immediately after the close of business on 
the Record Date for such dividend or distribution 

SP0 = the Current Market Price as of the Record Date for such dividend or 
distribution 

C = the amount in cash per share of Common Stock the Company distributes to all or 
substantially all holders of its Common Stock; provided that, if C is equal or greater than 
SPo, then in lieu of the foregoing adjustment, the Company shall pay to each holder of 
Series A Preferred Stock on the date the applicable cash dividend or distribution is made 
to holders of Common Stock, but without requiring such holder to convert its shares of 
Series A Preferred Stock, in respect of each share of Series A Preferred Stock held by 
such holder, the amount of cash such holder would have received had such holder owned 
a number of shares of Common Stock equal to the Conversion Rate on the Record Date 
for such dividend or distribution 

Any adjustment made pursuant to this clause (vi) shall be effective 
immediately after the close of business on the Record Date for such dividend or 
distribution. If any dividend or distribution is declared but not paid, the Conversion Rate 
shall be readjusted, effective as of the date the Board announces that such dividend or 
distribution will not be paid, to the Conversion Rate that would then be in effect if such 
had dividend or distribution not been declared. 

(vii) If the Company has a stockholder rights plan in effect with respect to the 
Common Stock on any Conversion Date, upon conversion of any shares of the Series A 
Preferred Stock, Holders of such shares will receive, in addition to the applicable number 
of shares of Common Stock, the rights under such rights plan relating to such Common 
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Stock, unless, prior to such Conversion Date, the rights have (i) become exercisable or 
(ii) separated from the shares of Common Stock (the first of such events to occur, a 
"Trigger Event"), in which case, the Conversion Rate will be adjusted, effective 
automatically at the time of such Trigger Event, as if the Company had made a 
distribution of such rights to all holders of the Company Common Stock as described in 
Section ll(a)(ii) (without giving effect to the forty-five (45) day limit on the 
exercisability of rights, options or warrants ordinarily subject to such Section 11 (a)(ii)), 
subject to appropriate readjustment in the event of the expiration, termination or 
redemption of such rights prior to the exercise, deemed exercise or exchange thereof. 
Notwithstanding the foregoing, to the extent any such stockholder rights are exchanged 
by the Company for shares of Common Stock or other property or securities, the 
Conversion Rate shall be appropriately readjusted as if such stockholder rights had not 
been issued, but the Company had instead issued such shares of Common Stock or other 
property or securities as a dividend or distribution of shares of Common Stock pursuant 
to Section 11 (a)(i) or Section 11 (a)(iv), as applicable. 

To the extent that such rights are not exercised prior to their expiration, 
termination or redemption, the Conversion Rate shall be readjusted to the Conversion 
Rate that would then be in effect had the adjustments made upon the occurrence of the 
Trigger Event been made on the basis of the issuance of, and the receipt of the exercise 
price with respect to, only the number of shares of Common Stock actually issued 
pursuant to such rights. 

Notwithstanding anything to the contrary in this Section 11 (a)(vii), no 
adjustment shall be required to be made to the Conversion Rate with respect to any 
Holder which is, or is an "affiliate" or "associate" of, an "acquiring person" under such 
stockholder rights plan or with respect to any direct or indirect transferee of such Holder 
who receives Series A Preferred Stock in such transfer after the time such Holder 
becomes, or its affiliate or associate becomes, such an "acquiring person". 

(b) Calculation of Adjustments. All adjustments to the Conversion 
Rate shall be calculated by the Company to the nearest 1/1 0,000th of one share of 
Common Stock (or if there is not a nearest 1/10,000th of a share, to the next lower 
1/10,000th of a share). No adjustment to the Conversion Rate will be required unless such 
adjustment would require an increase or decrease of at least one percent of the 
Conversion Rate; provided, however, that any such adjustment that is not required to be 
made will be carried forward and taken into account in any subsequent adjustment; 
provided, further that any such adjustment of less than one percent that has not been made 
will be made upon any Conversion Date. 

(c) When No Adjustment Required. (3) Except as otherwise provided 
in this Section 11, the Conversion Rate will not be adjusted for the issuance of Common 
Stock or any securities convertible into or exchangeable for Common Stock or carrying 
the right to purchase any of the foregoing, or for the repurchase of Common Stock. 
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(ii) Except as otherwise provided in this Section 11, the Conversion Rate will 
not be adjusted as a result of the issuance of, the distribution of separate certificates 
representing, the exercise or redemption of, or the termination or invalidation of, rights 
pursuant to any stockholder rights plans. 

(iii) No adjustment to the Conversion Rate will be made: 

(A) upon the issuance of any shares of Common Stock pursuant to any present 
or future plan providing for the reinvestment of dividends or interest payable on securities 
of the Company and the investment of additional optional amounts in Common Stock 
under any plan in which purchases are made at market prices on the date or dates of 
purchase, without discount, and whether or not the Company bears the ordinary costs of 
administration and operation of the plan, including brokerage commissions; 

(B) upon the issuance of any shares of Common Stock or options or rights to 
purchase such shares pursuant to any present or future employee, director or consultant 
benefit plan or program of or assumed by the Company or any of its Subsidiaries or of 
any employee agreements or arrangements or programs; 

(C) upon the issuance of any shares of Common Stock pursuant to any option, 
warrant, right, or exercisable, exchangeable or convertible security; or 

(D) for a change in the par value of the Common Stock. 

(d) Successive Adjustments. After an adjustment to the Conversion 
Rate under this Section 11, any subsequent event requiring an adjustment under this 
Section 11 shall cause an adjustment to each such Conversion Rate as so adjusted. 

(e) Multiple Adjustments. For the avoidance of doubt, if an event 
occurs that would trigger an adjustment to the Conversion Rate pursuant to this Section 
11 under more than one subsection hereof, such event, to the extent fully taken into 
account in a single adjustment, shall not result in multiple adjustments hereunder; 
provided, however, that if more than one subsection of this Section 11 is applicable to a 
single event, the subsection shall be applied that produces the largest adjustment. 

(f) Reserved. 

(g) Notice of Adjustments. Whenever the Conversion Rate is adjusted 
as provided under this Section 11, the Company shall as soon as reasonably practicable 
following the occurrence of an event that requires such adjustment ( or if the Company is 
not aware of such occurrence, as soon as reasonably practicable after becoming so aware): 

(i) compute the adjusted applicable Conversion Rate in accordance with this 
Section 11 and prepare and transmit to the Conversion Agent an Officer's Certificate 
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setting forth the applicable Conversion Rate, the method of calculation thereof, and the 
facts requiring such adjustment and upon which such adjustment is based; and 

(ii) provide a written notice to the Holders of the occurrence of such event and 
a statement in reasonable detail setting forth the method by which the adjustment to the 
applicable Conversion Rate was determined and setting forth the adjusted applicable 
Conversion Rate. 

(h) Conversion Agent. The Conversion Agent shall not at any time be 
under any duty or responsibility to any Holder to determine whether any facts exist that 
may require any adjustment of the Conversion Rate or with respect to the nature or extent 
or calculation of any such adjustment when made, or with respect to the method 
employed in making the same. The Conversion Agent shall be fully authorized and 
protected in relying on any Officer's Certificate delivered pursuant to this Section 11 (h) 
and any adjustment contained therein and the Conversion Agent shall not be deemed to 
have knowledge of any adjustment unless and until it has received such certificate. The 
Conversion Agent shall not be accountable with respect to the validity or value ( or the 
kind or amount) of any shares of Common Stock, or of any securities or property, that 
may at the time be issued or delivered with respect to any Series A Preferred Stock and 
the Conversion Agent makes no representation with respect thereto. The Conversion 
Agent shall not be responsible for any failure of the Company to issue, transfer or deliver 
any shares of Common Stock pursuant to the conversion of Series A Preferred Stock or to 
comply with any of the duties, responsibilities or covenants of the Company contained in 
this Section 11. 

(i) Fractional Shares. No fractional shares of Common Stock will be 
delivered to the Holders upon conversion. In lieu of fractional shares otherwise issuable, 
the Holders will be entitled to receive, at the Company's sole discretion, either (i) an 
amount in cash equal to the fraction of a share of Common Stock multiplied by the 
Closing Price of the Common Stock on the Trading Day immediately preceding the 
applicable Conversion Date or (ii) one additional whole share of Common Stock. In order 
to determine whether the number of shares of Common Stock to be delivered to a Holder 
upon the conversion of such Holder's shares of Series A Preferred Stock will include a 
fractional share, such determination shall be based on the aggregate number of shares of 
Series A Preferred Stock of such Holder that are being converted on any single 
Conversion Date. 

SECTION 12. Adjustment for Reorganization Events. 

(a) Reorganization Events. In the event of: 

(i) any reclassification, statutory exchange, merger, consolidation or other 
similar business combination of the Company with or into another Person, in each case, 
pursuant to which at least a majority of the Common Stock (but not the Series A 
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Preferred Stock) is changed or converted into, or exchanged for, cash, securities or other 
property of the Company or another Person; 

(ii) any sale, transfer, lease or conveyance to another Person of all or a 
majority of the property and assets of the Company, in each case pursuant to which the 
Common Stock (but not the Series A Preferred Stock) is converted into cash, securities or 
other property; or 

(iii) any statutory exchange of securities of the Company with another Person 
(other than in connection with a merger or acquisition) or reclassification, recapitalization 
or reorganization of the Common Stock (but not the Series A Preferred Stock) into other 
securities; ( each of which is referred to as a "Reorganization Event"), each share of Series 
A Pref erred Stock outstanding immediately prior to such Reorganization Event will, 
without the consent of the Holders and subject to Section 12(d), remain outstanding but 
shall become convertible into, out of funds legally available therefor, the number, kind 
and amount of securities, cash and other property (the " xchange Property") (without any 
interest on such Exchange Property and without any right to dividends or distribution on 
such Exchange Property which have a record date that is prior to the applicable 
Conversion Date) that the Holder of such share of Series A Preferred Stock would have 
received in such Reorganization Event had such Holder converted its shares of Series A 
Preferred Stock into the applicable number of shares of Common Stock immediately prior 
to the effective date of the Reorganization Event using the Conversion Rate applicable 
immediately prior to the effective date of the Reorganization Event and the Liquidation 
Preference applicable at the time of such subsequent conversion; provided that the 
foregoing shall not apply if such Holder is a Person with which the Company 
consolidated or into which the Company merged or which merged into the Company or to 
which such sale or transfer was made, as the case may be ( any such Person, a 
"Constituent Person"), or an Affiliate of a Constituent Person, to the extent such 
Reorganization Event provides for different treatment of Common Stock held by such 
Persons. If the kind or amount of securities, cash and other property receivable upon such 
Reorganization Event is not the same for each share of Common Stock held immediately 
prior to such Reorganization Event by a Person ( other than a Constituent Person or an 
Affiliate thereof), then for the purpose of this Section 12(a), the kind and amount of 
securities, cash and other property receivable upon conversion following such 
Reorganization Event will be deemed to be the weighted average of the types and 
amounts of consideration received by the holders of Common Stock. 

(b) Successive Reorganization Events. The above provisions of this 
Section 12 shall similarly apply to successive Reorganization Events and the provisions 
of Section 11 shall apply to any shares of Capital Stock received by the holders of the 
Common Stock in any such Reorganization Event. 

( c) Reorganization Event Notice. The Company ( or any successor) 
shall, no less than thirty (30) days prior to the anticipated effective date of any 
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Reorganization Event, provide written notice to the Holders of such occurrence of such 
event and of the kind and amount of the cash, securities or other property that constitutes 
the Exchange Property. Failure to deliver such notice shall not affect the operation of this 
Section 12. 

(d) Reorganization Event Agreements, The Company shall not enter 
into any agreement for a transaction constituting a Reorganization Event unless (i) such 
agreement provides for or does not interfere with or prevent (as applicable) conversion of 
the Series A Preferred Stock into the Exchange Property in a manner that is consistent 
with and gives effect to this Section 12, and (ii) to the extent that the Company is not the 
surviving corporation in such Reorganization Event or will be dissolved in connection 
with such Reorganization Event, proper provision shall be made in the agreements 
governing such Reorganization Event for the conversion of the Series A Preferred Stock 
into stock of the Person surviving such Reorganization Event or such other continuing 
entity in such Reorganization Event. 

SECTION 13. Voting Rights. 

(a) General. Except as provided in Section 13(b) and Section 14, 
Holders of shares of Series A Preferred Stock shall be entitled to vote as a single class 
with the holders of the Common Stock and the holders of any other class or series of 
Capital Stock of the Company then entitled to vote with the Common Stock on all matters 
submitted to a vote of the holders of Common Stock ( and, if applicable, holders of any 
other class or series of Capital Stock of the Company). Each Holder shall be entitled to 
the number of votes equal to the largest number of whole shares of Common Stock into 
which all shares of Series A Preferred Stock held of record by such Holder could then be 
converted pursuant to Section 6 at the record date for the determination of stockholders 
entitled to vote or consent on such matters or, if no such record date is established, at the 
date such vote or consent is taken or any written consent of stockholders is first executed. 
The Holders shall be entitled to notice of any meeting of holders of Common Stock in 
accordance with the Bylaws of the Company. 

(b) Adverse Changes, The vote or consent of the Holders of at least a 
majority of the shares of Series A Preferred Stock outstanding at such time, voting 
together as a separate class, given in person or by proxy, either in writing without a 
meeting or by vote at any meeting called for the purpose, will be necessary for effecting 
or validating any of the following actions, whether or not such approval is required 
pursuant to the MGCL: 

(i) any amendment, alteration or repeal (whether by merger, 
consolidation or otherwise) of any provision of the Charter (including these Articles 
Supplementary) or Bylaws that would have an adverse effect on the rights, preferences, 
privileges or voting power of the Series A Preferred -Stock or the Holder thereof; and 
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(ii) any amendment or alteration (whether by merger, consolidation or 
otherwise) of, or any supplement (whether by articles supplementary or otherwise) to, the 
Charter or any provision thereof, or any other action to authorize, create or classify, or 
increase the number of authorized or issued shares of, or any securities convertible into 
shares of, or reclassify any security into, or issue, any Parity Stock or Senior Stock or any 
other class or series of Capital Stock of the Company ranking senior to, or on a parity 
basis with, the Series A Preferred Stock as to dividend rights or rights on the distribution 
of assets on any voluntary or involuntary liquidation, dissolution or winding up of the 
affairs of the Company; provided, however, (A) that, with respect to the occurrence of 
any of the events set forth in clause (i) above, so long as (1) the Series A Preferred Stock 
remains outstanding with the terms thereof materially unchanged, or (2) the holders of the 
Series A Preferred Stock receive equity securities with rights, preferences, privileges and 
voting power substantially the same as those of the Series A Preferred Stock, then the 
occurrence of such event shall not be deemed to adversely affect such rights, preferences, 
privileges or voting power of the Series A Preferred Stock, and in such case such holders 
shall not have any voting rights with respect to the occurrence of any of the events set 
forth in clause (i) above and (B) that the authorization, creation or classification of, or the 
increase in the number of authorized or issued shares of, or any securities convertible into 
shares of, or the reclassification of any security (other than the Series A Preferred Stock) 
into, or the issuance of, Junior Stock will not require the vote the holders of the Series A 
Preferred Stock. 

For purposes of this Section 13, the filing in accordance with applicable law of 
articles supplementary or any similar document setting forth or changing the designations, 
preferences, conversion or other rights, voting powers, restrictions, limitations as to 
dividends and other distributions, qualifications or other terms of any class or series of 
stock of the Company shall be deemed an amendment to the Charter. 

( c) Each Holder of Series A Preferred Stock will have one vote per 
share on any matter on which Holders of Series A Preferred Stock are entitled to vote 
separately as a class, whether at a meeting or by written consent. 

(d) The vote or consent of the Holders of a majority of the shares of 
Series A Preferred Stock outstanding at such time, voting together as a single class, given 
in person or by proxy, either in writing without a meeting or by vote at any meeting called 
for the purpose, will be sufficient to waive or amend the provisions of Section 9(j) of 
these Articles Supplementary, and any amendment or waiver of any of the provisions of 
Section 9(j) approved by such percentage of the Holders shall be binding on all of the 
Holders. 

( e) For the avoidance of doubt, the Holders of Series A Preferred 
Stock shall have the exclusive consent and voting rights set forth in Sections 13(b) and 14 
and may take action or consent to any action with respect to such rights without a meeting 
by delivering a consent in writing or by electronic transmission of the Holders of the 
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Series A Preferred Stock entitled to cast not less than the minimum number of votes that 
would be necessary to authorize, take or consent to such action at a meeting of 
stockholders. 

SECTION 14. Election of Directors. Provided that the Fall-Away of 
Purchaser Board Rights has not occurred, at each annual meeting of the Company's 
stockholders at which the Company has agreed to nominate one or more Purchaser 
Designee for election to the Board pursuant to and in accordance with the Investment 
Agreement, the Holders of a majority of the then outstanding shares of Series A Preferred 
Stock shall have the exclusive right, voting separately as a class, to elect such Purchaser 
Designee(s) to the Board, irrespective of whether the Company has nominated such 
Purchaser Designee(s). 

SECTION 15. Appraisal Rights: Preemptive Rights. Holders of the Series 
A Preferred Stock shall not be entitled to exercise any rights of an objecting stockholder 
provided for under Title 3, Subtitle 2 of the MGCL or any successor statute unless the 
Board, upon the affirmative vote of a majority of the Board and upon such terms and 
conditions as specified by the Board, shall determine that such rights apply, with respect 
to the Series A Preferred Stock, to one or more transactions occurring after the date of 
such determination in connection with which Holders would otherwise be entitled to 
exercise such rights. Except for the right to participate in any issuance of new equity 
securities by the Company, as set forth in the Investment Agreement, the Holders shall 
not have any preemptive rights. 

SECTION 16. Term. Except as expressly provided in these Articles 
Supplementary, the shares of Series A Preferred Stock shall not be redeemable or 
otherwise mature and the term of the Series A Preferred Stock shall be perpetual. 

SECTION 17. Creation of Capital Stock. Subject to Section 13(b)(ii), the 
Board, or any duly authorized committee thereof, without the vote of the Holders, may 
authorize and issue additional shares of Capital Stock of the Company. 

SECTION 18. No Sinking Fund. Shares of Series A Preferred Stock shall 
not be subject to or entitled to the operation of a retirement or sinking fund. 

SECTION 19. Transfer Agent, Conversion Agent, Registrar and Paying 
Agent. The duly appointed Transfer Agent, Conversion Agent, Registrar and paying agent 
for the Series A Preferred Stock shall be Wells Fargo Bank, N. A. The Company may, in 
its sole discretion, appoint any other Person to serve as Transfer Agent, Conversion 
Agent, Registrar or paying agent for the Series A Preferred Stock and thereafter may 
remove or replace such other Person at any time. Upon any such appointment or removal, 
the Company shall send notice thereof by first class mail, postage prepaid, to the Holders. 
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SECTION 20. Replacement Certificates. (a) Mutilated, Destroyed, Stolen 
and Lost Certificates. If physical certificates evidencing the Series A Preferred Stock are 
issued, the Company shall replace any mutilated certificate at the Holder's expense upon 
surrender of that certificate to the Transfer Agent. The Company shall replace certificates 
that become destroyed, stolen or lost at the Holder's expense upon delivery to the 
Company and the Transfer Agent of satisfactory evidence that the certificate has been 
destroyed, stolen or lost, together with any indemnity that may be required by the 
Transfer Agent and the Company. 

(b) Certificates Following Conversion. If physical certificates 
representing the Series A Preferred Stock are issued, the Company shall not be required 
to issue replacement certificates representing shares of Series A Preferred Stock on or 
after the Conversion Date applicable to such shares. In place of the delivery of a 
replacement certificate following the applicable Conversion Date, the Transfer Agent, 
upon receipt of the satisfactory evidence and indemnity described in clause (a) above, 
shall deliver the shares of Common Stock issuable upon conversion of such shares of 
Series A Preferred Stock formerly evidenced by the physical certificate. 

SECTION 21. Taxes. 

(a) Transfer Taxes. The Company shall pay any and all stock transfer, 
documentary, stamp and similar taxes that may be payable in respect of any issuance or 
delivery of shares of Series A Preferred Stock or shares of Common Stock or other 
securities issued on account of Series A Preferred Stock pursuant hereto or certificates 
representing such shares or securities. The Company shall not, however, be required to 
pay any such tax that may be payable in respect of any transfer involved in the issuance or 
delivery of shares of Series A Preferred Stock, shares of Common Stock or other 
securities to a beneficial owner other than the beneficial owner of the of Series A 
Preferred Stock immediately prior to such conversion, and shall not be required to make 
any such issuance, delivery or payment unless and until the Person otherwise entitled to 
such issuance, delivery or payment has paid to the Company the amount of any such tax 
or has established, to the satisfaction of the Company, that such tax has been paid or is 
not payable. 

(b) Withholding. All payments and distributions ( or deemed 
distributions) on the shares of Series A Preferred Stock (and on the shares of Common 
Stock received upon their conversion) shall be subject to withholding and backup 
withholding of taxes to the extent required by law, subject to applicable exemptions, and 
amounts withheld, if any, shall be treated as received by the Holders. 

SECTION 22. Notices. All notices referred to herein shall be in writing 
and, unless otherwise specified herein, all notices hereunder shall be deemed to have been 
given upon the earlier of receipt thereof or three (3) Business Days after the mailing 
thereof if sent by registered or certified mail ( unless first class mail shall be specifically 
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permitted for such notice under the terms of these Articles Supplementary) with postage 
prepaid, addressed: (i) if to the Company, to its office at NCR Corporation, 7 World 
Trade Center, 250 Greenwich Street, New York, NY, 10007 (Attention: General 
Counsel), (ii) if to any Holder, to such Holder at the address of such Holder as listed in 
the stock record books of the Company (which may include the records of the Transfer 
Agent) or (iii) to such other address as the Company or any such Holder, as the case may 
be, shall have designated by notice similarly given. 

SECTION 23 . Facts Ascertainable. When the terms of these Articles 
Supplementary refer to a specific agreement or other document to determine the meaning 
or operation of a provision hereof, the Secretary of the Company shall maintain a copy of 
such agreement or document at the principal executive offices of the Company and a copy 
thereof shall be provided free of charge to any Holder who makes a request therefor. The 
Secretary of the Company shall also maintain a written record of the Issuance Date, the 
number of shares of Series A Preferred Stock issued to a Holder and the date of each such 
issuance, and shall furnish such written record free of charge to any Holder who makes a 
request therefor. 

SECTION 24. Waiver. Notwithstanding any provision in these Articles 
Supplementary to the contrary, any provision contained herein and any right of the 
Holders of Series A Preferred Stock granted hereunder may be waived as to all shares of 
Series A Preferred Stock (and the Holders thereof) upon the vote or written consent of the 
Holders of a majority of the shares of Series A Preferred Stock then outstanding. 

SECTION 25. Severability. If any term of the Series A Preferred Stock set 
forth herein is invalid, unlawful or incapable of being enforced by reason of any rule of 
law or public policy, all other terms set forth herein which can be given effect without the 
invalid, unlawful or unenforceable term will, nevertheless, remain in full force and effect, 
and no term herein set forth will be deemed dependent upon any other such term unless 
so expressed herein. 
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From: 
Sent: Monday, December 17, 2018 4:56 PM 

***

To: Bedore, James M 
Subject: Rule 14a‐8 Proposal (NCR) 

*External Message* - Use caution before opening links or attachments 

Mr. Bedore, 
Thank you for your December 14, 2018 letter. 
Does the company plan anything different from the 2015 failed vote on this 
topic. 
Sincerely, 
John Chevedden 
cc: Myra K. Young 



 

 

 
 

   
 

 
  
  

   
   

 

 

   
   

   
 
 

   
     

   
    

   
 

 
     

 
  
 

     

 
   

 
 

  
   

  

Sent: Tuesday, December 18, 2018 3:26 PM 
To: 
Cc: Bedore, James M <James.Bedore@ncr.com> 

***

From: Bedore, James M 

Subject: RE: Rule 14a‐8 Proposal (NCR) 

Dear Mr. Chevedden,  

Thank you for your response. Pending Board approval of the directors’ proposal to be presented 
for a vote at the 2019 annual meeting, as described below,  NCR intends  to take actions 
different from the course followed in connection with the failed vote on the 2015 directors’ 
proposal to amend and restate the charter of the Company to eliminate the supermajority 
provisions.  

As you likely recall, the 2015 directors’ proposal required approval by 80% of the shares of 
outstanding stock entitled to vote generally in the election of directors. NCR’s stockholders 
voted only 76.71% in favor of that proposal, and NCR did not adjourn the meeting to solicit 
more votes. In 2016, however, NCR’s stockholders approved, following  adjournment of the 
annual meeting of stockholders, a directors’ proposal, which also required 80% of the shares of 
the outstanding stock entitled to vote generally in the election of directors, to amend and 
restate the charter to eliminate the classification of the Board of Directors and provide for 
annual elections of all Directors elected at or after the 2017 annual meeting of stockholders. 

If the stockholder votes required to approve the pending directors’ proposal at the 2019 annual 
meeting of stockholders are not obtained, NCR will review the level of votes obtained, and will 
again consider declaring an adjournment of the meeting to solicit additional votes in favor of the 
proposal.  We would also plan to engage the assistance of a proxy solicitor during an 
adjournment. 

If this plan is acceptable to you, please indicate your agreement to withdraw the shareholder 
proposal submitted to NCR Corporation on November 10, 2018 and revised November 13, 2018 
for inclusion in NCR Corporations’ 2019 Annual Meeting of Stockholders by signing the letter 
from NCR dated December 14, 2018.   Thank‐you. 

Best regards,  
James M. Bedore 
EVP, General Counsel and Secretary
NCR Corporation
office: 470-372-3346|  mobile: 414-333-0733 
James.Bedore@ncr.com 

mailto:James.Bedore@ncr.com


 

 

   
 

 
 

 
  

 
  

 
 

 

Sent: Thursday, December 20, 2018 9:30 AM 
To: ***

From: Bedore, James M  

Subject: RE: Rule 14a‐8 Proposal (NCR) 

Mr. Chevedden,   have you had an opportunity to consider my proposal?  I would like to proceed 
in as cost effective manner as possible while achieving your goal.  Thanks. 

James M. Bedore 
EVP, General Counsel and Secretary 
NCR Corporation 
office: 470-372-3346| mobile: 414-333-0733 
James.Bedore@ncr.com 

mailto:James.Bedore@ncr.com


 

 

 
 
 

EXHIBIT B 



EXHIBIT 3.1[●] TO 2019 PROXY STATEMENT 

ARTICLES OF AMENDMENT AND RESTATEMENT 

OF 

NCR CORPORATION 

FIRST: NCR Corporation, a Maryland corporation (the “Corporation”), 
desires to amend and restate its charter as currently in effect and as hereinafter amended. 

SECOND: The following provisions and Exhibit A are all of the 
provisions of the Charter currently in effect and as hereinafter amended: 

ARTICLE I 

Name 

Section 1.1.  The name of the Corporation (the “Corporation”) is: NCR 
Corporation. 

ARTICLE II 

Principal Office, Registered Office and Agent 

Section 2.1.  The address of the Corporation’s principal office in the 
State of Maryland is 20370 Seneca Meadows Parkway, Germantown, Maryland 20876. 
The resident agent of the Corporation in the State of Maryland is CSC-Lawyers 
Incorporating Service Company. The address of the resident agent is 7 St. Paul Street, 
Suite 820, Baltimore, Maryland 21202. Such resident agent is a Maryland corporation. 

ARTICLE III 

Purposes 

Section 3.1.  The purpose of the Corporation is to engage in any lawful 
act, activity or business for which corporations may be organized under the General Laws 
of the State of Maryland as now or hereafter in force. The Corporation shall have all the 
general powers granted by law to Maryland corporations and all other powers not 
inconsistent with law which are appropriate to promote and attain its purpose. 

ARTICLE IV 

Capital Stock 

Section 4.1.  The Corporation shall be authorized to issue 600,000,000 
shares of capital stock, of which 500,000,000 shares shall be classified as “Common 
Stock”, $.01 par value per share (“Common Stock”) (having an aggregate par value of 



    

    

$5,000,000.00), and 100,000,000 shares shall be classified as “Preferred Stock”, $.01 par 
value per share (“Preferred Stock”) (having an aggregate par value of $1,000,000.00), 
including those shares of Preferred Stock described in Exhibit A attached hereto. The 
aggregate par value of all authorized shares is $6,000,000.00. The Board of Directors may 
classify and reclassify any unissued shares of capital stock by setting or changing in any 
one or more respects the preferences, conversion or other rights, voting powers, 
restrictions, limitations as to dividends, qualifications or terms or conditions of 
redemption of such shares of stock. 

Section 4.2. The Common Stock shall be subject to the express terms of 
the Preferred Stock and any series thereof. The holders of shares of Common Stock shall 
be entitled to one vote for each such share upon all proposals presented to the 
stockholders on which the holders of Common Stock are entitled to vote, except for 
proposals on which only the holders of another specified class or series of capital stock 
are entitled to vote. Subject to the provisions of law and any preference rights with 
respect to the payment of dividends attaching to the Preferred Stock or any series thereof, 
the holders of Common Stock shall be entitled to receive, as and when declared by the 
Board of Directors, dividends and other distributions authorized by the Board of Directors 
in accordance with Maryland General Corporation Law, as in effect from time to time 
(the “MGCL”) and to all other rights of a stockholder pursuant thereto. Except as 
otherwise provided by law or in the Charter of the Corporation (including in any Articles 
Supplementary (as defined below)) (the “Charter”), the Common Stock shall have the 
exclusive right to vote for the election of directors and for all other purposes, and holders 
of Preferred Stock shall not be entitled to receive notice of any meeting of stockholders at 
which they are not entitled to vote. In the event of a liquidation, dissolution or winding up 
of the Corporation or other distribution of the Corporation’s assets among stockholders 
for the purpose of winding up the Corporation’s affairs, whether voluntary or involuntary, 
after payment or provision for payment of the debts and other liabilities of the 
Corporation and subject to the rights, privileges, conditions and restrictions attaching to 
the Preferred Stock or any series thereof, the Common Stock shall entitle the holders 
thereof, together with the holders of any other class of stock hereafter classified or 
reclassified not having a preference on distributions in the liquidation, dissolution or 
winding up of the Corporation or other distribution of the Corporation’s assets among 
stockholders for the purpose of winding up the Corporation’s affairs, whether voluntary 
or involuntary, to share ratably in the remaining net assets of the Corporation. 

Section 4.3. The Preferred Stock may be issued from time to time in one 
or more series as authorized by the Board of Directors. The Board of Directors shall have 
the power from time to time to the maximum extent permitted by the MGCL to classify 
or reclassify, in one or more series, any unissued shares of Preferred Stock, and to 
reclassify any unissued shares of any series of Preferred Stock, in any such case, by 
setting or changing the number of shares constituting such series and the designation, 
preferences, conversion or other rights, voting powers, restrictions, limitations as to 
dividends, qualifications, or terms or conditions of redemption of the stock. In any such 
event, the Corporation shall file for record with the State Department of Assessments and 
Taxation of Maryland (or other appropriate entity) articles supplementary in form and 
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substance prescribed by the MGCL (each, an “Articles Supplementary”). Subject to the 
express terms of any series of Preferred Stock outstanding at the time, the Board of 
Directors may increase or decrease the number or alter the designation or classify or 
reclassify any unissued shares of a particular series of Preferred Stock by fixing or 
altering in one or more respects, from time to time before issuing the shares, any terms, 
rights, restrictions and qualifications of the shares, including any preference, conversion 
or other rights, voting powers, restrictions, limitations as to dividends, qualifications or 
terms or conditions of redemption of the shares of the series. 

Section 4.4.  Subject to the foregoing, the power of the Board of 
Directors to classify and reclassify any of the shares of capital stock shall include, without 
limitation, subject to the provisions of the Charter, authority to classify or reclassify any 
unissued shares of such stock into a class or classes of preferred stock, preference stock, 
special stock or other stock, and to divide and classify shares of any class into one or 
more series of such class, by determining, fixing or altering one or more of the following: 

(a)  the designation of such class or series, which may be by distinguishing number, 
letter or title: 

(b)  the number of shares of such class or series, which number the Board of Directors 
may thereafter (except where otherwise provided in the Articles Supplementary) increase 
or decrease (but not below the number of shares thereof then outstanding) and any shares 
of any class or series which have been redeemed, purchased, otherwise acquired or 
converted into shares of Common Stock or any other class or series shall become part of 
the authorized capital stock and be subject to classification and reclassification as 
provided in this Section; 

(c)  whether dividends, if any, shall be cumulative or noncumulative, and, in the case 
of shares of any class or series having cumulative dividend rights, the date or dates or 
method of determining the date or dates from which dividends on the shares of such class 
or series shall be cumulative; 

(d)  the rate of any dividends (or method of determining such dividends) payable to 
the holders of the shares of such class or series, any conditions upon which such 
dividends shall be paid and the date or dates or the method for determining the date or 
dates upon which such dividends shall be payable, and whether any such dividends shall 
rank senior or junior to or on a parity with the dividends payable on any other class or 
series of stock; 

(e)  the price or prices (or method of determining such price or prices) at which, the 
form of payment of such price or prices (which may be cash, property or rights, including 
securities of the same or another corporation or other entity) for which, the period or 
periods within which and the terms and conditions upon which the shares of such class or 
series may be redeemed, in whole or in part, at the option of the Corporation or at the 
option of the holder or holders thereof or upon the happening of a specified event or 
events, if any; 
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(f)  the obligation, if any, of the Corporation to purchase or redeem shares of such 
class or series pursuant to a sinking fund or otherwise and the price or prices at which, the 
form of payment of such price or prices (which may be cash, property or rights, including 
securities of the same or another corporation or other entity) for which, the period or 
periods within which and the terms and conditions upon which the shares of such class or 
series shall be redeemed or purchased, in whole or in part, pursuant to such obligation; 

(g)  the rights of the holders of shares of such class or series upon the liquidation, 
dissolution or winding up of the affairs of, or upon any distribution of the assets of, the 
Corporation, which rights may vary depending upon whether such liquidation, dissolution 
or winding up is voluntary or involuntary and, if voluntary, may vary at different dates, 
and whether such rights shall rank senior or junior to or on a parity with such rights of 
any other class or series of stock; 

(h)  provisions, if any, for the conversion or exchange of the shares of such class or 
series, at any time or times at the option of the holder or holders thereof or at the option 
of the Corporation or upon the happening of a specified event or events, into shares of 
any other class or classes or any other series of the same or any other class or classes of 
stock, or any other security, of the Corporation, or any other corporation or other entity, 
and the price or prices or rate or rates of conversion or exchange and any adjustments 
applicable thereto, and all other terms and conditions upon which such conversion or 
exchange may be made; 

(i)  restrictions on the issuance of shares of the same series or of any other class or 
series, if any; 

(j)  the voting rights, if any, of the holders of shares of such class or series in addition 
to any voting rights required by law; 

(k)  whether or not there shall be any limitations applicable, while shares of such class 
or series are outstanding, upon the payment of dividends or making of distributions on, or 
the acquisition of, or the use of moneys for purchase or redemption of, any stock of the 
Corporation, or upon any other action of the Corporation, including action under this 
Section, and, if so, the terms and conditions thereof; and 

(l)  any other preferences, rights, restrictions, including restrictions on transferability, 
and qualifications of shares of such class or series, not inconsistent with law and the 
Charter. 

Section 4.5. For the purposes hereof and of any Articles Supplementary 
to the Charter providing for the classification or reclassification of any shares of capital 
stock or of any other charter document of the Corporation (unless otherwise provided in 
any such article or document), any class or series of stock of the Corporation shall be 
deemed to rank: 

(a)  prior to another class or series either as to dividends or upon liquidation, 
if the holders of such class or series shall be entitled to the receipt of dividends or of 
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amounts distributable on liquidation, dissolution or winding up, as the case may be, in 
preference or priority to holders of such other class or series; 

(b)  on a parity with another class or series either as to dividends or upon 
liquidation, whether or not the dividend rates, dividend payment dates or redemption or 
liquidation price per share thereof be different from those of such others, if the holders of 
such class or series of stock shall be entitled to receipt of dividends or amounts 
distributable upon liquidation, dissolution or winding up, as the case may be, in 
proportion to their respective dividend rates or redemption or liquidation prices, without 
preference or priority over the holders of such other class or series; and 

(c)  junior to another class or series either as to dividends or upon liquidation, 
if the rights of the holders of such class or series shall be subject or subordinate to the 
rights of the holders of such other class or series in respect of the receipt of dividends or 
the amounts distributable upon liquidation, dissolution or winding up, as the case may be. 

Section 4.6.  (a) In determining whether a distribution (other than upon 
voluntary or involuntary liquidation), by dividend, redemption or other acquisition of 
shares or otherwise, is permitted under the MGCL, no effect shall be given to amounts 
that would be needed, if the Corporation were to be dissolved at the time of the 
distribution, to satisfy the preferential rights upon dissolution of stockholders whose 
preferential rights upon dissolution are junior to those receiving the distribution. 

(b)  The Corporation shall be entitled to treat the person in whose name any 
share of its stock is registered as the owner thereof for all purposes and shall not be bound 
to recognize any equitable or other claim to, or interest in, such share on the part of any 
other person, whether or not the Corporation shall have notice thereof, except as 
expressly provided by applicable law. 

(c)  Except as may be set forth in any Articles Supplementary, the Board of 
Directors is hereby expressly authorized pursuant to Section 2-309(b)(5) of the MGCL (or 
any successor similar or comparable provision) to declare or pay a dividend payable in 
shares of one class of the Corporation’s stock to the holders of shares of such class of the 
Corporation’s stock or to the holders of shares of any other class of stock of the 
Corporation. 

ARTICLE V 

Stockholder Action 

Section 5.1.  Except as may be provided in any Articles Supplementary, 
any corporate action upon which a vote of stockholder is required or permitted may be 
taken without a meeting or vote of stockholders only with the unanimous written consent 
of stockholders entitled to vote thereon. 

Section 5.2.  Except as otherwise required by the MGCL or as provided 
elsewhere in the Charter or in the Bylaws, special meetings of stockholders of the 
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Corporation for any purpose or purposes may be called only by the Board of Directors or 
by the President of the Corporation. No business other than that stated in the notice of the 
special meeting shall be transacted at such special meeting. Each of the Board of 
Directors, the President and Secretary of the Corporation shall have the maximum power 
and authority permitted by the MGCL with respect to the establishment of the date of any 
special meeting of stockholders, the establishment of the record date for stockholders 
entitled to vote thereat, the imposition of conditions on the conduct of any special 
meeting of stockholders and all other matters relating to the call, conduct, adjournment or 
postponement of any special meeting, regardless of whether the meeting was convened by 
the Board of Directors, the President, the stockholders of the Corporation or otherwise. 

ARTICLE VI 

Provisions Defining, Limiting and Regulating Powers 

Section 6.1. The following provisions are hereby adopted for the 
purposes of defining, limiting and regulating the powers of the Corporation and the 
directors and stockholders, subject, however, to any provisions, conditions and 
restrictions hereafter authorized pursuant to Article IV hereof: 

(a)  The Board of Directors of the Corporation is empowered to authorize the 
issuance from time to time of shares of its stock of any class, whether now or hereafter 
authorized, and securities convertible into shares of its stock of any class, whether now or 
hereafter authorized, for such consideration as the Board of Directors may deem 
advisable, and without any action by the stockholders. 

(b)  No holder of any stock or any other securities of the Corporation, whether 
now or hereafter authorized, shall have any preemptive right to subscribe for or purchase 
any stock or any other securities of the Corporation other than such, if any, as the Board 
of Directors, in its sole discretion, may determine and at such price or prices and upon 
such other terms as the Board of Directors, in its sole discretion, may fix; and any stock 
or other securities which the Board of Directors may determine to offer for subscription 
may, as the Board of Directors in its sole discretion shall determine, be offered to the 
holders of any class, series or type of stock or other securities at the time outstanding to 
the exclusion of the holders of any or all other classes, series or types of stock or other 
securities at the time outstanding. 

(c)  The Board of Directors of the Corporation shall, consistent with 
applicable law, have power in its sole discretion to determine from time to time in 
accordance with sound accounting practice or other reasonable valuation methods what 
constitutes annual or other net profits, earnings, surplus, or net assets in excess of capital; 
to fix and vary from time to time the amount to be reserved as working capital, or 
determine that retained earnings or surplus shall remain in the hands of the Corporation; 
to set apart out of any finds of the Corporation such reserve or reserves in such amount or 
amounts and for such proper purpose or purposes as it shall determine and to abolish any 
such reserve or any part thereof; to distribute and pay distributions or dividends in stock, 
cash or other securities or property, out of surplus or any other funds or amounts legally 
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available therefor, at such times and to the stockholders of record on such dates as it may, 
from time to time, determine. 

Section 6.2.    Unless provided to the contrary in the MGCL or other 
applicable law,Notwithstanding any provision of law requiring any action to be taken or 
approved by the affirmative vote of stockholders entitled to cast a greater number of 
votes, except as may otherwise be specifically provided elsewhere in the Charter or the 
Bylaws, any such action shall be effective and valid if declared advisable by the Board of 
Directors and taken or approved by the affirmative vote of stockholders entitled to cast a 
majority of the voting power of the shares present in person or represented by proxy at the 
meeting andall the votes entitled to votebe cast on the matter shall be the act of the 
stockholders. 

Section 6.3.    No directors shall be disqualified from voting or acting on 
behalf of the Corporation in contracting with any other corporation in which he may be a 
director, officer or stockholder, nor shall any director of the Corporation be disqualified 
from voting or acting in its behalf by reason of any personal interest. 

Section 6.4.    The Board of Directors shall have power to determine from 
time to time whether and to what extent and at what times and places and under what 
conditions and regulations the books, records, accounts and documents of the 
Corporation, or any of them, shall be open to inspection by stockholders, except as 
otherwise provided by law or by the Bylaws; and except as so provided no stockholder 
shall have any right to inspect any book, record, account or document of the Corporation 
unless authorized to do so by resolution of the Board of Directors. 

Section 6.5.    The enumeration and definition of particular powers of the 
Board of Directors included in the foregoing shall in no way be limited or restricted by 
reference to or inference from the terms of any other clause of this or any other Article of 
the Charter of the Corporation, or construed as or deemed by inference or otherwise in 
any manner to exclude or limit any powers conferred upon the Board of Directors under 
the General Laws of the State of Maryland now or hereafter in force. 

ARTICLE VII 

Board of Directors 

Section 7.1.    (a) The Corporation shall have nine1 directors, which 
number may be increased or decreased from time to time in such lawful manner as the 
Bylaws of the Corporation shall provide, but shall never be less than the minimum 
number permitted by the General Laws of the State of Maryland, as now or hereafter in 
force. 

(b)  At the annual meeting of stockholders of the Corporation held in 
2017, the successors to the directors whose terms expire at the annual meeting of 
1 Total number of directors will be updated, as applicable to match the current number of directors at the

time of filing. 
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stockholders in 2017 shall be elected to serve until the next annual meeting of 
stockholders and until their successors are duly elected and qualify; at the annual meeting 
of stockholders of the Corporation held in 2018, the successors to the directors whose 
terms expire at the annual meeting of stockholders in 2018 shall be elected to serve until 
the next annual meeting of stockholders and until their successors are duly elected and 
qualify; and beginning with the annual meeting of stockholders in 2019, all directors shall 
be elected to serve until the next annual meeting of stockholders and until their successors 
are duly elected and qualify. 

(c)  Except as provided by law with respect to directors elected by 
stockholders of a class or series, any director or the entire Board of Directors may be 
removed only for cause, and then only by the affirmative vote of the holders of not less 
than 80% of the voting power of all Voting Stock (as defined below) then outstanding, 
voting together as a single class.a majority of all the votes entitled to be cast on the 
matter.  Subject to such removal, or the death, resignation or retirement of a director, a 
director shall hold officeserve until the annual meeting of the stockholders for the year in 
which such director’s term expires and until a successor shall be elected and qualified, 
except as provided in Section 7.1(d) hereof. 

(d)  Except as provided by law with respect to directors elected by 
stockholders of a class or series, the stockholders of any class or series of stock (including 
holders of Common Stock) may elect a successor to fill a vacancy on the Board of 
Directors which results from the removal of a director may be filled by the affirmative 
vote of the holders of not less than 80% of the voting power of the then outstanding 
Voting Stock, voting together as a single class, and a vacancy which results from any 
such removal or from any other causeelected by holders of that class or series of stock 
(including holders of Common Stock). Any vacancy on the Board of Directors created by 
any reason other than an increase in the number of directors may be filled by a majority of 
the remaining directors, whether or not sufficient to constitute a quorum.  Any vacancy on 
the Board of Directors created by an increase in the number of directors may be filled by a 
majority of the Board of Directors. Any director so elected by the Board of Directors shall 
hold officeserve until the next annual meeting of stockholders and until his successor is 
elected and qualifies and any director so elected by the stockholders shall hold officeserve 
for the remainder of the term of the removed director. No decrease in the number of 
directors constituting the Board of Directors shall shorten the term of any incumbent 
director. 

(e)  Except to the extent prohibited by law or limited by the Charter or 
the Bylaws, the Board of Directors shall have the power (which, to the extent exercised, 
shall be exclusive) to fix the number of directors and to establish the rules and procedures 
that govern the internal affairs of the Board of Directors and nominations for director, 
including without limitation the vote required for any action by the Board of Directors, 
and that from time to time shallmay affect the directors’ power to managepower of the 
Board of Directors to direct the management of the business and affairs of the 
Corporation and no Bylaw shall be adopted by the stockholders which shall modify the 
foregoing. 
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Section 7.2.    Advance notice of stockholder nominations for the election 
of directors and of the proposal of business by stockholders shall be given in the manner 
provided in the Bylaws of the Corporation, as amended and in effect from time to time. 
Unless and except to the extent that the Bylaws of the Corporation shall so require, the 
election of directors of the Corporation need not be by written ballot. 

ARTICLE VIII 

Bylaws 

Section 8.1.  The Bylaws may contain any provision for the regulation 
and management of the affairs of the Corporation not inconsistent with law or the 
provisions of the Charter. Without limiting the foregoing, to the maximum extent 
permitted by the MGCL from time to time, the Corporation may in its Bylaws confer 
upon the Board of Directors powers and authorities in addition to those set forth in the 
Charter and in addition to those expressly conferred upon the Board of Directors by 
statute as long as such powers and authorities are not inconsistent with the provisions of 
the Charter. 

Section 8.2.  Except as provided in the Charter, the Bylaws may be 
altered or repealed and new Bylaws may be adopted (a) subject to Section 7.1(e), at any 
annual or special meeting of stockholders, by the affirmative vote of the holders of a 
majority of the voting power of all shares of the Corporation entitled to vote generally in 
the election of directors (the “Voting Stock”) then outstanding, voting together as a single 
class; provided, however, that any proposed alteration or repeal of, or the adoption of any 
Bylaw inconsistent with, Sections 2, 8 or 11 of Article I of the Bylaws, with Section 1, 2 
or 3 of Article II of the Bylaws, or Article X of the Bylaws or this sentence, by the 
stockholders shall require the affirmative vote of the holders of at least 80% of the voting 
power of all Voting Stock then outstanding, voting together as a single class; and 
provided, further, however, that in the case of any such stockholder action at a special 
meeting of stockholders, notice of the proposed alteration, repeal or adoption of the new 
Bylaw or Bylaws must be contained in the notice of such special meeting, or (b) by the 
affirmative vote of a majority of the total number of directors which the Corporation 
would have if there were no vacancies on the Board.Section 8.2. The Board of Directors 
is vested with the power to alter or repeal any provision of the Bylaws and to adopt new 
Bylaws. In addition, to the extent permitted by law, the stockholders may alter or repeal 
any provision of the Bylaws and adopt new Bylaw provisions if any such alteration, 
repeal or adoption is approved by the affirmative vote of a majority of the votes entitled 
to be cast on the matter. 

ARTICLE IX 

Amendment of Charter 

Section 9.1. The Corporation reserves the right to adopt, repeal, rescind, 
alter or otherwise amend in any respect any provision contained in this Charter, including 
but not limited to, any amendments changing the terms or contract rights of any class of 
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its stock by classification, reclassification or otherwise, and all rights now or hereafter 
conferred on stockholders are granted subject to this reservation. Any amendment ofto the 
Charter shall be valid and effective if such amendment shall have been 
authorizedeffective and valid if declared advisable by the Board of Directors and taken or 
approved by the affirmative vote at a meeting of the stockholders duly called for such 
purpose ofentitled to cast a majority of the total number of shares outstanding and entitled 
to vote thereon, except that the affirmative vote of the holders of at least 80% of the 
Voting Stock then outstanding, voting together as a single class, at a meeting of the 
stockholders duly called for such purpose shall be required to alter, amend, adopt any 
provision inconsistent with or repeal Article V, Article VII, Section 8.2 of Article VIII, or 
this Article IX of the Charterall the votes entitled to be cast on the matter. 

ARTICLE X 

Limited Liability; Indemnification 

Section 10.1. To the fullest extent permitted by Maryland statutory or 
decisional law, as amended or interpreted, no director or officer of the Corporation shall 
be personally liable to the Corporation or its stockholders for money damages. No 
amendment of the Charter of the Corporation or repeal of any of its provisions shall limit 
or eliminate the benefits provided to directors and officers under this provision with 
respect to any act or omission which occurred prior to such amendment or repeal or with 
respect to any cause of action, suit or claim that, but for this Section 10.1 of this Article 
X, would accrue or arise, prior to such amendment or repeal. 

Section 10.2.  The Corporation shall indemnify (a) its directors and 
officers, whether serving the Corporation or, at its request, any other entity, to the fullest 
extent required or permitted by the General Laws of the State of Maryland now or 
hereafter in force, including the advance of expenses under the procedures and to the 
fullest extent permitted by law and (b) other employees and agents to such extent as shall 
be authorized by the Board of Directors or the Corporation’s Bylaws and be permitted by 
law. The foregoing rights of indemnification shall not be exclusive of any other rights to 
which those seeking indemnification may be entitled. The Board of Directors may take 
such action as is necessary to carry out these indemnification provisions and is expressly 
empowered to adopt, approve and amend from time to time such bylaws, resolutions or 
contracts implementing such provisions or such further indemnification arrangements as 
may be permitted by law. No amendment of the Charter, or of any such bylaw, resolution 
or contract, or repeal of any of their provisions shall limit or eliminate the right to 
indemnification provided hereunder or thereunder with respect to acts or omissions 
occurring prior to such amendment or repeal. 

ARTICLE XI 

Duration 

Section 11.1.    The duration of the Corporation shall be perpetual. 
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THIRD: The amendment to and restatement of the charter as hereinabove 
set forth have been duly advised by the Board of Directors and approved by the 
stockholders of the Corporation as required by law. 

FOURTH: The current address of the principal office of the Corporation is 
as set forth in Article II of the foregoing amendment and restatement of the charter. 

FIFTH: The name and address of the Corporation’s current resident agent 
is as set forth in Article II of the foregoing amendment and restatement of the charter. 

SIXTH: The number of directors of the Corporation is as set forth in 
Article VII of the foregoing amendment and restatement of the charter. The names of the 
directors currently in office and the classes of each director are as follows: 

Class A: William R. Nuti, Gary J. Daichendt, Robert P. DeRodes 

Class B: Edward Boykin, Linda Fayne Levinson, Chinh E. Chu 

Class C: Gregory R. Blank, Richard L. Clemmer, Kurt P. Kuehn 

[●] 

SEVENTH: The undersigned officer of the Corporation acknowledges 
these Articles of Amendment and Restatement to be the corporate act of the Corporation 
and as to all matters or facts required to be verified under oath, the undersigned officer 
acknowledges that, to the best of his knowledge, information and belief, these matters and 
facts are true in all material respects and that this statement is made under the penalties 
for perjury. 

- Signature Page Follows -
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IN WITNESS WHEREOF, the Corporation has caused these Articles of 
Amendment and Restatement to be signed in its name and on its behalf by its Senior Vice 
President, General Counsel and Corporate Secretary[●] and attested to by its Assistant 
Secretary[●] on this 18th[●] day of May[●], 2016.[●]. 

ATTEST:                        NCR 
CORPORATION: 

/s/ Justin Heineman        By: /s/ Edward Gallagher    [●] 
By: [●] (SEAL) 

Name: Justin Heineman    [●]    Name: Edward Gallagher    [●] 
Title: Assistant Secretary [●]    Title: SVP and General Counsel    [●] 
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EXHIBIT A 

SERIES A CONVERTIBLE PREFERRED STOCK 

PAR VALUE $0.01 

OF 

NCR CORPORATION 

Under a power contained in the charter (the “Charter”) of NCR 
Corporation, a Maryland corporation (the “Company”), the Board of Directors of the 
Company classified and designated [3,000,000] shares (the “Shares”) of the Preferred 
Stock, $0.01 par value per share (as defined in the Charter), as shares of Series A 
Convertible Preferred Stock, liquidation preference $1,000 per share (“Series A Preferred 
Stock”), with the following preferences, conversion and other rights, voting powers, 
restrictions, limitations as to dividends and other distributions, qualifications and terms 
and conditions of redemption set forth below, which upon any restatement of the Charter, 
shall be deemed to be part of Article IV of the Charter, with any necessary or appropriate 
changes to the enumeration or lettering of sections or subsections hereof: 

SECTION 1. Classification and Number of Shares. The shares of such 
series of Preferred Stock shall be classified as “Series A Convertible Preferred Stock” 
(the “Series A Preferred Stock”). The number of authorized shares constituting the Series 
A Preferred Stock shall be 3,000,000.[3,000,000]. That number from time to time may be 
increased or decreased (but not below the number of shares of Series A Preferred Stock 
then outstanding) by (a) further resolution duly adopted by the Board, or any duly 
authorized committee thereof, and (b) the filing of articles supplementary pursuant to the 
provisions of the MGCL stating that such increase or decrease, as applicable, has been so 
authorized. The Company shall not have the authority to issue fractional shares of Series 
A Preferred Stock. 

SECTION 2. Ranking. The Series A Preferred Stock will rank, with 
respect to dividend rights and rights on the distribution of assets on any voluntary or 
involuntary liquidation, dissolution or winding up of the affairs of the Company: 

(a) on a parity basis with each other class or series of Capital Stock of the 
Company now existing or hereafter authorized, classified or reclassified, the terms of 
which expressly provide that such class or series ranks on a parity basis with the Series A 
Preferred Stock as to dividend rights and rights on the distribution of assets on any 
voluntary or involuntary liquidation, dissolution or winding up of the affairs of the 
Company (such Capital Stock, “Parity Stock”); 

(b) junior to each other class or series of Capital Stock of the Company now 
existing or hereafter authorized, classified or reclassified, the terms of which expressly 
provide that such class or series ranks senior to the Series A Preferred Stock as to 



dividend rights and rights on the distribution of assets on any voluntary or involuntary 
liquidation, dissolution or winding up of the affairs of the Company (such Capital Stock, 
“Senior Stock”); and 

(c) senior to the Common Stock and each other class or series of Capital 
Stock of the Company now existing or hereafter authorized, classified or reclassified, the 
terms of which do not expressly provide that such class or series ranks on a parity basis 
with or senior to the Series A Preferred Stock as to dividend rights and rights on the 
distribution of assets on any voluntary or involuntary liquidation, dissolution or winding 
up of the affairs of the Company (such Capital Stock, “Junior Stock”). 

SECTION 3. Definitions. As used herein with respect to Series A 
Preferred Stock: 

“50% Beneficial Ownership Requirement” has the meaning set forth in the 
Investment Agreement. 

“Accrued Dividend Record Date” has the meaning set forth in Section 
4(e). 

“Accrued Dividends” means, as of any date, with respect to any share of 
Series A Preferred Stock, all Dividends that have accrued on such share pursuant to 
Section 4(b), whether or not declared, but that have not, as of such date, been paid. 

“Affiliate” means, as to any Person, any other Person that, directly or 
indirectly, controls, or is controlled by, or is under common control with, such Person; 
provided, however, (i) that the Company and its Subsidiaries shall not be deemed to be 
Affiliates of any Purchaser Party or any of its Affiliates, (ii) portfolio companies in which 
any Purchaser Party or any of its Affiliates has an investment (whether as debt or equity) 
shall not be deemed an Affiliate of such Purchaser Party and (iii) the Excluded 
Blackstone Parties shall not be deemed to be Affiliates of any Purchaser Party, the 
Company or any of the Company’s Subsidiaries. For this purpose, “control” (including, 
with its correlative meanings, “controlled by” and “under common control with”) shall 
mean the possession, directly or indirectly, of the power to direct or cause the direction of 
management or policies of a Person, whether through the ownership of securities or 
partnership or other ownership interests, by contract or otherwise. 

“Articles Supplementary” means these Articles Supplementary classifying 
the Series A Preferred Stock. 

“Base Amount” means, with respect to any share of Series A Preferred 
Stock, as of any date of determination, the sum of (a) the Liquidation Preference and (b) 
the Base Amount Accrued Dividends with respect to such share as of such date. 
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“Base Amount Accrued Dividends” means, with respect to any share of 
Series A Preferred Stock, as of any date of determination, (a) if a Dividend Payment Date 
has occurred since the issuance of such share, the Accrued Dividends with respect to such 
share as of the Dividend Payment Date immediately preceding such date of determination 
(taking into account the payment of Dividends, if any, on or with respect to such 
Dividend Payment Date) or (b) if no Dividend Payment Date has occurred since the 
issuance of such share, zero. 

Any Person shall be deemed to “beneficially own”, to have “beneficial 
ownership” of, or to be “beneficially owning” any securities (which securities shall also 
be deemed “beneficially owned” by such Person) that such Person is deemed to 
“beneficially own” within the meaning of Rules 13d-3 and 13d-5 under the Exchange 
Act; provided that any Person shall be deemed to beneficially own any securities that 
such Person has the right to acquire, whether or not such right is exercisable within sixty 
(60) days or thereafter (including assuming conversion of all Series A Preferred Stock, if 
any, owned by such Person to Common Stock). 

“Board” has the meaning set forth in the recitals above. 

“close of business” means 5:00 p.m. (New York City time). 

“Business Day” means any weekday that is not a day on which banking 
institutions in New York, New York are authorized or required by law, regulation or 
executive order to be closed. 

“Bylaws” means the Amended and Restated Bylaws of the Company, as 
amended and as may be amended from time to time. 

“Capital Stock” means, with respect to any Person, any and all shares of, 
interests in, rights to purchase, warrants to purchase, options for, participations in or other 
equivalents of or interests in (however designated) stock issued by such Person. 

“Cash Dividend” has the meaning set forth in Section 4(c). 

“Change of Control” means (i) prior to the earlier of the (x) Initial 
Redemption Date or (y) the date that is 91 days after the date of repayment, defeasance, 
satisfaction, cancellation, termination or other permanent discharge in full of the Credit 
Agreement and the Indentures (the “Relevant Change of Control Date”), the occurrence 
of one of the following: 

(a)  any “person” or “group” (as such terms are used in Sections 13(d) 
and 14(d) of the Exchange Act), is or becomes the “beneficial owner” (as defined in 
Rules 13d-3 and 13d-5 under the Exchange Act), directly or indirectly, of a majority of 
the total voting power of the Voting Stock of the Company, other than as a result of a 
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transaction in which (1) the holders of securities that represented 100% of the Voting 
Stock of the Company immediately prior to such transaction are substantially the same as 
the holders of securities that represent a majority of the Voting Stock of the surviving 
Person or its Parent Entity immediately after such transaction and (2) the holders of 
securities that represented 100% of the Voting Stock of the Company immediately prior 
to such transaction own directly or indirectly Voting Stock of the surviving Person or its 
Parent Entity in substantially the same proportion to each other as immediately prior to 
such transaction; or 

(b)  the merger or consolidation of the Company with or into another 
Person or the merger of another Person with or into the Company, or the sale of all or 
substantially all the assets of the Company (determined on a consolidated basis) to 
another Person, other than a transaction following which (1) in the case of a merger or 
consolidation transaction, holders of securities that represented 100% of the Voting Stock 
of the Company immediately prior to such transaction (or other securities into which such 
securities are converted as part of such merger or consolidation transaction) own directly 
or indirectly at least a majority of the voting power of the Voting Stock of the surviving 
Person in such merger or consolidation transaction immediately after such transaction, 
and (2) in the case of a sale of all or substantially all of the assets of the Company, other 
than to a Subsidiary or a Person that becomes a Subsidiary of the Company, or 

(ii) on or after the Relevant Change of Control Date, the occurrence of one 
of the following: 

(a)  any “person” or “group” (as such terms are used in Sections 13(d) 
and 14(d) of the Exchange Act), is or becomes the “beneficial owner” (as defined in 
Rules 13d-3 and 13d-5 under the Exchange Act), directly or indirectly, of a majority of 
the total voting power of the Voting Stock of the Company, other than as a result of a 
transaction in which (1) the holders of securities that represented 100% of the Voting 
Stock of the Company immediately prior to such transaction are substantially the same as 
the holders of securities that represent a majority of the Voting Stock of the surviving 
Person or its Parent Entity immediately following such transaction and (2) the holders of 
securities that represented 100% of the Voting Stock of the Company immediately prior 
to such transaction own directly or indirectly Voting Stock of the surviving Person or its 
Parent Entity in substantially the same proportion to each other as immediately prior to 
such transaction; 

(b)  the merger or consolidation of the Company with or into another 
Person or the merger of another Person with or into the Company, or the sale, transfer or 
lease of all or substantially all the assets of the Company (determined on a consolidated 
basis), whether in a single transaction or a series of transactions, to another Person, or any 
recapitalization, reclassification or other transaction in which all or substantially all of the 
Common Stock is exchanged for or converted into cash, securities or other property, other 
than a transaction following which (1) in the case of a merger or consolidation 
transaction, holders of securities that represented 100% of the Voting Stock of the 
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Company immediately prior to such transaction (or other securities into which such 
securities are converted as part of such merger or consolidation transaction) own directly 
or indirectly at least a majority of the voting power of the Voting Stock of the surviving 
Person in such merger or consolidation transaction immediately after such transaction, 
and (2) in the case of a sale, transfer or lease of all or substantially all of the assets of the 
Company, other than to a Subsidiary or a Person that becomes a Subsidiary of the 
Company; or 

(c)  any transaction or series of transactions by which the Company or 
any successor or Parent Entity thereto is organized outside the United States of America. 

“Change of Control Effective Date” has the meaning set forth in Section 
9(c). 

“Change of Control Purchase Date” means, with respect to each share of 
Series A Preferred Stock, the date on which the Company makes the payment in full of 
the Change of Control Purchase Price for such share to the Holder thereof. 

“Change of Control Purchase Price” has the meaning set forth in Section 
9(a). 

“Change of Control Put” has the meaning set forth in Section 9(a). 

“Change of Control Put Deadline” has the meaning set forth in Section 
9(c)(i). 

“Charter” has the meaning set forth in the recitals above. 

“Closing Price” of the Common Stock on any date of determination means 
the closing sale price or, if no closing sale price is reported, the last reported sale price, of 
the shares of the Common Stock on the NYSE on such date. If the Common Stock is not 
traded on the NYSE on any date of determination, the Closing Price of the Common 
Stock on such date of determination means the closing sale price as reported in the 
composite transactions for the principal United States securities exchange or automated 
quotation system on which the Common Stock is so listed or quoted, or, if no closing sale 
price is reported, the last reported sale price on the principal United States securities 
exchange or automated quotation system on which the Common Stock is so listed or 
quoted, or if the Common Stock is not so listed or quoted on a United States securities 
exchange or automated quotation system, the last quoted bid price for the Common Stock 
in the over-the-counter market as reported by OTC Markets Group Inc. or any similar 
organization, or, if that bid price is not available, the market price of the Common Stock 
on that date as determined by an Independent Financial Advisor retained by the Company 
for such purpose. 
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“Common Stock” has the meaning set forth in the recitals above. 

“Company” has the meaning set forth in the recitals above. 

“Constituent Person” has the meaning set forth in Section 12(a). 

“Conversion Agent” means the Transfer Agent acting in its capacity as 
conversion agent for the Series A Preferred Stock, and its successors and assigns. 

“Conversion Date” has the meaning set forth in Section 8(a). 

“Conversion Notice” has the meaning set forth in Section 8(a). 

“Conversion Price” means, for each share of Series A Preferred Stock, a 
dollar amount equal to $1,000 divided by the Conversion Rate. 

“Conversion Rate” means, for each share of Series A Preferred Stock, 
33.333 shares of Common Stock, subject to adjustment as set forth herein. 

“Credit Agreement” has the meaning set forth in the Investment 
Agreement. 

“Current Market Price” per share of Common Stock, as of any date of 
determination, means the arithmetic average of the VWAP per share of Common Stock 
for each of the ten (10) consecutive full Trading Days ending on the Trading Day 
immediately preceding such day, appropriately adjusted to take into account the 
occurrence during such period of any event described in Section 11. 

“Designated Redemption Date” means (i) any date within the three (3) 
month period commencing on and immediately following the Initial Redemption Date 
and (ii) any date within the three (3) month period commencing on and immediately 
following each successive third anniversary of the Initial Redemption Date. 

“Distributed Property” has the meaning set forth in Section 11(a)(iv). 

“Distribution Transaction” means any transaction by which a Subsidiary of 
the Company ceases to be a Subsidiary of the Company by reason of the distribution of 
such Subsidiary’s equity securities to holders of Common Stock, whether by means of a 
spin-off, split-off, redemption, reclassification, exchange, stock dividend, share 
distribution, rights offering or similar transaction. 

“Dividend” has the meaning set forth in Section 4(a). 
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“Dividend Payment Date” means March 10, June 10, September 10 and 
December 10 of each year, commencing on the later of (i) March 10, 2016 and (ii) the 
first such date to occur following the Original Issuance Date (the “Initial Dividend 
Payment Date”); provided that if any such Dividend Payment Date is not a Business Day, 
then the applicable Dividend shall be payable on the next Business Day immediately 
following such Dividend Payment Date, without any interest. 

“Dividend Payment Period” means (i) in respect of any share of Series A 
Preferred Stock issued on the Original Issuance Date, the period from and including the 
Original Issuance Date to but excluding the Initial Dividend Payment Date and, 
subsequent to the Initial Dividend Payment Date, the period from and including any 
Dividend Payment Date to but excluding the next Dividend Payment Date, and (ii) for 
any share of Series A Preferred Stock issued subsequent to the Original Issuance Date, the 
period from and including the Issuance Date of such share to but excluding the next 
Dividend Payment Date and, subsequently, in each case the period from and including 
any Dividend Payment Date to but excluding the next Dividend Payment Date. 

“Dividend Rate” means 5.5%, or, to the extent and during the period with 
respect to which such rate has been adjusted as provided in Sections 4(d), Section 9(i) or 
Section 10(e), such adjusted rate. 

“Dividend Record Date” has the meaning set forth in Section 4(e). 

“Exchange Act” means the Securities Exchange Act of 1934, as amended. 

“Exchange Property” has the meaning set forth in Section 12(a). 

“Excluded Blackstone Parties” has the meaning set forth in the Investment 
Agreement. 

“Expiration Date” has the meaning set forth in Section 11(a)(iii). 

“Fair Market Value” means, with respect to any security or other property, 
the fair market value of such security or other property as reasonably determined in good 
faith by a majority of the Board, or an authorized committee thereof, (i) after consultation 
with an Independent Financial Advisor, as to any security or other property with a Fair 
Market Value of less than $50,000,000, or (ii) otherwise using an Independent Financial 
Advisor to provide a valuation opinion. 

“Fall-Away of Purchaser Board Rights” has the meaning set forth in the 
Investment Agreement. 

“Governmental Authority” means any government, court, regulatory or 
administrative agency, commission, arbitrator or authority or other legislative, executive 
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or judicial governmental entity (in each case including any self-regulatory organization), 
whether federal, state or local, domestic, foreign or multinational. 

“Holder” means a Person in whose name the shares of the Series A 
Preferred Stock are registered, which Person shall be treated by the Company, Transfer 
Agent, Registrar, paying agent and Conversion Agent as the absolute owner of the shares 
of Series A Preferred Stock for the purpose of making payment and settling conversions 
and for all other purposes; provided that, to the fullest extent permitted by law, no Person 
that has received shares of Series A Preferred Stock in violation of the Investment 
Agreement shall be a Holder, the Transfer Agent, Registrar, paying agent and Conversion 
Agent, as applicable, shall not, unless directed otherwise by the Company, recognize any 
such Person as a Holder and the Person in whose name the shares of the Series A 
Preferred Stock were registered immediately prior to such transfer shall remain the 
Holder of such shares. 

“Implied Quarterly Dividend Amount” means, with respect to any share of 
Series A Preferred Stock, as of any date, the product of (a) the Base Amount of such 
share on the first day of the applicable Dividend Payment Period (or in the case of the 
first Dividend Payment Period for such share, as of the Issuance Date of such share) 
multiplied by (b) one fourth of the Dividend Rate applicable on such date. 

“Indebtedness” means (a) all obligations of the Company or any of its 
Subsidiaries for borrowed money or with respect to deposits or advances of any kind, (b) 
all obligations of the Company or any of its Subsidiaries evidenced by bonds, debentures, 
notes or similar instruments, (c) all letters of credit and letters of guaranty in respect of 
which the Company or any of its Subsidiaries is an account party, (d) all securitization or 
similar facilities of the Company or any of its Subsidiaries and (e) all guarantees by the 
Company or any of its Subsidiaries of any of the foregoing. 

“Indebtedness Agreement” means any agreement, document or instrument 
governing or evidencing any Indebtedness of the Company or its Subsidiaries. 

“Indentures” has the meaning set forth in the Investment Agreement. 

“Independent Financial Advisor” means an accounting, appraisal, 
investment banking firm or consultant of nationally recognized standing; provided, 
however, that such firm or consultant is (i) not an Affiliate of the Company and (ii) so 
long as the Purchasers meet the 50% Beneficial Ownership Requirement, is reasonably 
acceptable to the Purchasers. 

“Initial Redemption Date” means March 16, 2024. 

“Investment Agreement” means that certain Investment Agreement 
between the Company and the Purchasers dated as of November 11, 2015, as it may be 
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amended, supplemented or otherwise modified from time to time, with respect to certain 
terms and conditions concerning, among other things, the rights of and restrictions on the 
Holders. 

“Issuance Date” means, with respect to any share of Series A Preferred 
Stock, the date of issuance of such share. 

“Junior Stock” has the meaning set forth in Section 2(c). 

“Liquidation Preference” means, with respect to any share of Series A 
Preferred Stock, as of any date, $1,000 per share. 

“Mandatory Conversion” has the meaning set forth in Section 7(a). 

“Mandatory Conversion Date” has the meaning set forth in Section 7(a). 

“Mandatory Conversion Price” means $54.00, as adjusted pursuant to the 
provisions of Section 11(a). 

“Market Disruption Event” means any of the following events: 

(a) any suspension of, or limitation imposed on, trading of the Common 
Stock by any exchange or quotation system on which the Closing Price is determined 
pursuant to the definition of the term “Closing Price” (the “Relevant Exchange”) during 
the one-hour period prior to the close of trading for the regular trading session on the 
Relevant Exchange (or for purposes of determining the VWAP per share of Common 
Stock, any period or periods aggregating one half-hour or longer during the regular 
trading session on the relevant day) and whether by reason of movements in price 
exceeding limits permitted by the Relevant Exchange as to securities generally, or 
otherwise relating to the Common Stock or options contracts relating to the Common 
Stock on the Relevant Exchange; or 

(b) any event that disrupts or impairs (as determined by the Company in its 
reasonable discretion) the ability of market participants during the one-hour period prior 
to the close of trading for the regular trading session on the Relevant Exchange (or for 
purposes of determining the VWAP per share of Common Stock, any period or periods 
aggregating one half-hour or longer during the regular trading session on the relevant day) 
in general to effect transactions in, or obtain market values for, the Common Stock on the 
Relevant Exchange or to effect transactions in, or obtain market values for, options 
contracts relating to the Common Stock on the Relevant Exchange. 

“MGCL” has the meaning set forth in the recitals above. 
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“Notice of Mandatory Conversion” has the meaning set forth in Section 
7(b). 

“Notice of Redemption” has the meaning set forth in Section 10(b). 

“NYSE” means the New York Stock Exchange. 

“Officer’s Certificate” means a certificate signed by the Chief Executive 
Officer, the Chief Financial Officer or the Secretary of the Company. 

“open of business” means 9:00 a.m. (New York City time). 

“Original Issuance Date” and “Original Issuance Time” mean the date and 
time, respectively, of closing pursuant to the Investment Agreement. 

“Parent Entity” means, with respect to any Person, any other Person of 
which such first Person is a direct or indirect wholly owned Subsidiary. 

“Parity Stock” has the meaning set forth in Section 2(a). 

“Permitted Transferee” means, with respect to any Person, (i) any Affiliate 
of such Person, (ii) any successor entity of such Person and (iii) with respect to any 
Person that is an investment fund, vehicle or similar entity, any other investment fund, 
vehicle or similar entity of which such Person or an Affiliate, advisor or manager of such 
Person serves as the general partner, manager or advisor. 

“Person” means any individual, corporation, estate, partnership, joint 
venture, association, joint-stock company, limited liability company, trust, unincorporated 
organization or any other entity. 

“PIK Dividend” has the meaning set forth in Section 4(c). 

“Preferred Stock” has the meaning set forth in the recitals above. 

“Purchasers” has the meaning set forth in the Investment Agreement. 

“Purchaser Designee” means an individual nominated by the Board as a 
“Purchaser Designee” for election to the Board pursuant to Section 5.10(a) or Section 
5.10(d) of the Investment Agreement. 

“Purchaser Parties” means the Purchasers and each Permitted Transferee 
of the Purchasers to whom shares of Series A Preferred Stock or Common Stock are 
transferred pursuant to Section 5.08(b)(i) of the Investment Agreement. 
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“Record Date” means, with respect to any dividend, distribution or other 
transaction or event in which the holders of the Common Stock have the right to receive 
any cash, securities or other property or in which the Common Stock is exchanged for or 
converted into any combination of cash, securities or other property, the date fixed for 
determination of holders of the Common Stock entitled to receive such cash, securities or 
other property (whether such date is fixed by the Board or by statute, contract or 
otherwise). 

“Redemption Date” means, with respect to each share of Series A 
Preferred Stock, the date on which the Company makes the payment in full in cash of the 
Redemption Price for such share to the Holder of such share. 

“Redemption Right” has the meaning set forth in Section 10(a). 

“Redemption Price” has the meaning set forth in Section 10(a). 

“Registrar” means the Transfer Agent acting in its capacity as registrar for 
the Series A Preferred Stock, and its successors and assigns. 

“Relevant Exchange” has the meaning set forth in the definition of the 
term “Market Disruption Event”. 

“Reorganization Event” has the meaning set forth in Section 12(a). 

“Satisfaction of the Indebtedness Obligations” means, in connection with 
any Change of Control, (i) the payment in full in cash of all principal, interest, fees and all 
other amounts due or payable in respect of any Indebtedness of the Company or any of its 
Subsidiaries (including in respect of any penalty or premium) that is required to be 
prepaid, repaid, redeemed, repurchased or otherwise retired as a result of or in connection 
with such Change of Control or in order for the Series A Preferred Stock not to constitute 
or be deemed as “indebtedness”, “disqualified stock”, “disqualified capital stock”, 
“disqualified equity interests”, or similar instruments, however denominated, under the 
terms of any Indebtedness Agreement, (ii) the cancellation or termination, or if permitted 
by the terms of such Indebtedness, cash collateralization, of any letters of credit or letters 
of guaranty that are required to be cancelled or terminated or cash collateralized as a 
result of or in connection with such Change of Control or in order for the Series A 
Preferred Stock not to constitute or be deemed as “indebtedness”, “disqualified stock”, 
“disqualified capital stock”, “disqualified equity interests”, or similar instruments, 
however denominated, under the terms of any Indebtedness Agreement, (iii) compliance 
with any requirement to effect an offer to purchase any bonds, debentures, notes or other 
instruments of Indebtedness as a result of or in connection with such Change of Control 
or in order for the Series A Preferred Stock not to constitute or be deemed as 
“indebtedness”, “disqualified stock”, “disqualified capital stock”, “disqualified equity 
interests”, or similar instruments, however denominated, under the terms of any 
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Indebtedness Agreement, and the purchase of any such instruments tendered in such offer 
and the payment in full of any other amounts due or payable in connection with such 
purchase and (iv) the termination of any lending commitments required to be terminated 
as a result of or in connection with such Change of Control or in order for the Series A 
Preferred Stock not to constitute or be deemed as “indebtedness”, “disqualified stock”, 
“disqualified capital stock”, “disqualified equity interests”, or similar instruments, 
however denominated, under the terms of any Indebtedness Agreement. 

“SDAT” has the meaning set forth in the recitals above. 

“Senior Stock” has the meaning set forth in Section 2(b). 

“Series A Preferred Stock” has the meaning set forth in Section 1. 

“Specified Contract Terms” means the covenants, terms and provisions of 
any indenture, credit agreement or any other agreement, document or instrument 
evidencing, governing the rights of the holders of or otherwise relating to any 
Indebtedness of the Company or any of its Subsidiaries. 

“Subsidiary”, when used with respect to any Person, means any 
corporation, limited liability company, partnership, association, trust or other entity of 
which (i) securities or other ownership interests representing more than 50% of the 
ordinary voting power (or, in the case of a partnership, more than 50% of the general 
partnership interests) or (ii) sufficient voting rights to elect at least a majority of the board 
of directors or other governing body are, as of such date, owned by such Person or one or 
more Subsidiaries of such Person or by such Person and one or more Subsidiaries of such 
Person. 

“Trading Day” means a Business Day on which the Relevant Exchange is 
scheduled to be open for business and on which there has not occurred a Market 
Disruption Event. 

“Transfer Agent” means the Person acting as Transfer Agent, Registrar 
and paying agent and Conversion Agent for the Series A Preferred Stock, and its 
successors and assigns. The Transfer Agent initially shall be Wells Fargo Bank, N. A. 

“Trigger Event” has the meaning set forth in Section 11(a)(vii). 

“Voting Stock” means (i) with respect to the Company, the Common 
Stock, the Series A Preferred Stock and any other Capital Stock of the Company having 
the right to vote generally in any election of directors of the Board and (ii) with respect to 
any other Person, all Capital Stock of such Person having the right to vote generally in 
any election of directors of the board of directors of such Person or other similar 
governing body. 
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“VWAP” per share of Common Stock on any Trading Day means the per 
share volume-weighted average price as displayed under the heading Bloomberg VWAP 
on Bloomberg (or, if Bloomberg ceases to publish such price, any successor service 
reasonably chosen by the Company) page “NCR <equity> AQR” (or its equivalent 
successor if such page is not available) in respect of the period from the open of trading 
on the relevant Trading Day until the close of trading on such Trading Day (or if such 
volume-weighted average price is unavailable, the market price of one share of Common 
Stock on such Trading Day determined, using a volume-weighted average method, by an 
Independent Financial Advisor retained for such purpose by the Company). 

SECTION 4. Dividends. (a) Holders shall be entitled to receive dividends 
of the type and in the amount determined as set forth in this Section 4 (such dividends, 
“Dividends”). 

(b) Accrual of Dividends. Dividends on each share of Series A 
Preferred Stock (i) shall accrue on a daily basis from and including the Issuance Date of 
such share, whether or not declared and whether or not the Company has assets legally 
available to make payment thereof, at a rate equal to the Dividend Rate as further 
specified below and (ii) shall be payable quarterly in arrears, if, as and when authorized 
by the Board, or any duly authorized committee thereof, and declared by the Company, to 
the extent not prohibited by law, on each Dividend Payment Date, commencing on the 
first Dividend Payment Date following the Issuance Date of such share. The amount of 
Dividends accruing with respect to any share of Series A Preferred Stock for any day 
shall be determined by dividing (x) the Implied Quarterly Dividend Amount as of such 
day by (y) the actual number of days in the Dividend Payment Period in which such day 
falls; provided that if during any Dividend Payment Period any Accrued Dividends in 
respect of one or more prior Dividend Payment Periods are paid, then after the date of 
such payment the amount of Dividends accruing with respect to any share of Series A 
Preferred Stock for any day shall be determined by dividing (x) the Implied Quarterly 
Dividend Amount (recalculated to take into account such payment of Accrued Dividends) 
by (y) the actual number of days in such Dividend Payment Period. The amount of 
Dividends payable with respect to any share of Series A Preferred Stock for any Dividend 
Payment Period shall equal the sum of the daily Dividend amounts accrued in accordance 
with the prior sentence of this Section 4(b) with respect to such share during such 
Dividend Payment Period. For the avoidance of doubt, for any share of Series A Preferred 
Stock with an Issuance Date that is not a Dividend Payment Date, the amount of 
Dividends payable with respect to the initial Dividend Payment Period for such share 
shall equal the product of (A) the daily accrual determined as specified in the prior 
sentence, assuming a full Dividend Payment Period in accordance with the definition of 
such term, and (B) the number of days from and including such Issuance Date to but 
excluding the next Dividend Payment Date. 
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(c) Payment of Dividend. (x) With respect to the first sixteen (16) 
Dividend Payment Dates, the Company will issue, to the extent permitted by applicable 
law, as a dividend in kind, additional duly authorized, validly issued and fully paid and 
nonassessable shares of Series A Preferred Stock (any Dividend or portion of a Dividend 
paid in the manner provided in this clause, a “PIK Dividend”) having value (as 
determined in accordance with the immediately following sentence) equal to the amount 
of Accrued Dividends during such Dividend Payment Period and (y) with respect to any 
Dividend Payment Date occurring after the sixteenth (16th) Dividend Payment Date, the 
Company will pay, to the extent permitted by applicable law, in its sole discretion, 
Dividends (i) in cash (any Dividend or portion of a Dividend paid in cash, a “Cash 
Dividend”), if, as and when authorized by the Board, or any duly authorized committee 
thereof, and declared by the Company, (ii) as a PIK Dividend or (iii) through a 
combination of either of the foregoing; provided that (A) Cash Dividend payments shall 
be aggregated per Holder and shall be made to the nearest cent (with $.005 being rounded 
upward) and (B) if the Company pays a PIK Dividend, no fractional shares of Series A 
Preferred Stock shall be issued to any Holder (after taking into account all shares of 
Series A Preferred Stock held by such Holder) and in lieu of any such fractional share, the 
Company shall pay to such Holder, at the Company’s option, either (1) an amount in cash 
equal to the applicable fraction of a share of Series A Preferred Stock multiplied by the 
Liquidation Preference per share of Series A Preferred Stock or (2) one additional whole 
share of Series A Preferred Stock. In the event that the Company pays a PIK Dividend, 
each share of Series A Preferred Stock paid in connection therewith shall have a deemed 
value for such purpose equal to the Liquidation Preference per share of Series A Preferred 
Stock, and the number of additional shares of Series A Preferred Stock issuable to 
Holders in connection with the payment of a PIK Dividend will be, with respect to each 
share of Series A Preferred Stock, and without limiting the proviso above concerning 
fractional shares, the number (or fraction) obtained from the quotient of (1) the amount of 
the applicable PIK Dividend per share of Series A Preferred Stock divided by (2) the 
Liquidation Preference per share of Series A Preferred Stock. Accrued Dividends in 
respect of any prior Dividend Payment Periods may be paid on any date (whether or not 
such date is a Dividend Payment Date) if, as and when authorized by the Board, or any 
duly authorized committee thereof as declared by the Company. 

(d) Arrearages. If the Company fails to declare and pay a full 
Dividend on the Series A Preferred Stock on any Dividend Payment Date, then any 
Dividends otherwise payable on such Dividend Payment Date on the Series A Preferred 
Stock shall continue to accrue and cumulate at a Dividend Rate of 8.0% per annum, 
payable quarterly in arrears on each Dividend Payment Date, for the period from and 
including the first Dividend Payment Date (or the Issuance Date, as applicable) upon 
which the Company fails to pay a full Dividend on the Series A Preferred Stock through 
but not including the latest of the day upon which the Company pays in accordance with 
Section 4(c) all Dividends on the Series A Preferred Stock that are then in arrears. 
Dividends shall accumulate from the most recent date through which Dividends shall 
have been paid, or, if no Dividends have been paid, from the Issuance Date. 
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(e) Record Date. The record date for payment of Dividends that are 
declared and paid on any relevant Dividend Payment Date will be the close of business on 
the first (1st) day of the calendar month which contains the relevant Dividend Payment 
Date (each, a “Dividend Record Date”), and the record date for payment of any Accrued 
Dividends that were not declared and paid on any relevant Dividend Payment Date will 
be the close of business on the date that is established by the Board, or a duly authorized 
committee thereof, as such, which will not be more than forty-five (45) days prior to the 
date on which such Dividends are paid (each, an “Accrued Dividend Record Date”), in 
each case whether or not such day is a Business Day. 

(f) Priority of Dividends. So long as any shares of Series A Preferred 
Stock remain outstanding, unless full dividends on all outstanding shares of Series A 
Preferred Stock have been declared and paid, including any accrued and unpaid dividends 
on the Series A Preferred Stock that are then in arrears, or have been or 
contemporaneously are declared and a sum sufficient for the payment of those dividends 
has been or is set aside for the benefit of the Holders, the Company may not declare any 
dividend on, or make any distributions relating to, Junior Stock or Parity Stock, or 
redeem, purchase, acquire (either directly or through any Subsidiary) or make a 
liquidation payment relating to, any Junior Stock or Parity Stock, other than: 

(i)  purchases, redemptions or other acquisitions of shares of Junior Stock in 
connection with any employment contract, benefit plan or other similar arrangement with 
or for the benefit of current or former employees, officers, directors or consultants; 

(ii)  purchases of Junior Stock through the use of the proceeds of a 
substantially contemporaneous sale of other shares of Junior Stock; 

(iii) as a result of an exchange or conversion of any class or series of Parity 
Stock or Junior Stock for any other class or series of Parity Stock (in the case of Parity 
Stock) or Junior Stock (in the case of Parity Stock or Junior Stock); 

(iv) purchases of fractional interests in shares of Parity Stock or Junior Stock 
pursuant to the conversion or exchange provisions of such Parity Stock or Junior Stock or 
the security being converted or exchanged; 

(v) payment of any dividends in respect of Junior Stock where the dividend is 
in the form of the same stock or rights to purchase the same stock as that on which the 
dividend is being paid; 

(vi) distributions of Junior Stock or rights to purchase Junior Stock; 

(vii) any dividend in connection with the implementation of a shareholders’ 
rights or similar plan, or the redemption or repurchase of any rights under any such; or 
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(viii)  purchases of shares of Common Stock by the Company in an amount not 
to exceed $1,000,000,000 to be consummated within 9 months following the Original 
Issuance Date. 

Notwithstanding the foregoing, for so long as any shares of Series A 
Preferred Stock remain outstanding, if dividends are not declared and paid in full upon 
the shares of Series A Preferred Stock and any Parity Stock, all dividends declared upon 
shares of Series A Preferred Stock and any Parity Stock will be declared on a proportional 
basis so that the amount of dividends declared per share will bear to each other the same 
ratio that all accrued and unpaid dividends as of the end of the most recent Dividend 
Payment Period per share of Series A Preferred Stock and accrued and unpaid dividends 
as of the end of the most recent dividend period per share of any Parity Stock bear to each 
other. 

Subject to the provisions of this Section 4, dividends may be authorized by 
the Board, or any duly authorized committee thereof, and declared and paid by the 
Company, or any duly authorized committee thereof, on any Junior Stock and Parity 
Stock from time to time and the Holders will not be entitled to participate in those 
dividends (other than pursuant to the adjustments otherwise provided under Section 11(a) 
or Section 12(a), as applicable). 

(g) Conversion Following a Record Date. If the Conversion Date for 
any shares of Series A Preferred Stock is prior to the close of business on a Dividend 
Record Date or an Accrued Dividend Record Date, the Holder of such shares will not be 
entitled to any dividend in respect of such Dividend Record Date or Accrued Dividend 
Record Date, as applicable, other than through the inclusion of Accrued Dividends as of 
the Conversion Date in the calculation under Section 6(a) or Section 7(a), as applicable. If 
the Conversion Date for any shares of Series A Preferred Stock is after the close of 
business on a Dividend Record Date or an Accrued Dividend Record Date but prior to the 
corresponding payment date for such dividend, the Holder of such shares as of such 
Dividend Record Date or Accrued Dividend Record Date, as applicable, shall be entitled 
to receive such dividend, notwithstanding the conversion of such shares prior to the 
applicable Dividend Payment Date; provided that the amount of such dividend shall not 
be included for the purpose of determining the amount of Accrued Dividends under 
Section 6(a) or Section 7(a), as applicable, with respect to such Conversion Date. 

SECTION 5. Liquidation Rights. (a) Liquidation. In the event of any 
voluntary or involuntary liquidation, dissolution or winding up of the affairs of the 
Company, the Holders shall be entitled, out of assets legally available therefor, before any 
distribution or payment out of the assets of the Company may be made to or set aside for 
the holders of any Junior Stock, and subject to the rights of the holders of any Senior 
Stock or Parity Stock and the rights of the Company’s existing and future creditors, to 
receive in full a liquidating distribution in cash and in the amount per share of Series A 
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Preferred Stock equal to the greater of (i) the sum of (A) the Liquidation Preference plus 
(B) the Accrued Dividends with respect to such share of Series A Preferred Stock as of 
the date of such voluntary or involuntary liquidation, dissolution or winding up of the 
affairs of the Company and (ii) the amount such Holders would have received had such 
Holders, immediately prior to such voluntary or involuntary liquidation, dissolution or 
winding up of the affairs of the Company, converted such shares of Series A Preferred 
Stock into Common Stock (pursuant to Section 6 without regard to any of the limitations 
on convertibility contained therein). Holders shall not be entitled to any further payments 
in the event of any such voluntary or involuntary liquidation, dissolution or winding up of 
the affairs of the Company other than what is expressly provided for in this Section 5 and 
will have no right or claim to any of the Company’s remaining assets. 

(b) Partial Payment. If in connection with any distribution described 
in Section 5(a) above, the assets of the Company or proceeds therefrom are not sufficient 
to pay in full the aggregate liquidating distributions required to be paid pursuant to 
Section 5(a) to all Holders and the liquidating distributions payable all holders of any 
Parity Stock, the amounts distributed to the Holders and to the holders of all such Parity 
Stock shall be paid pro rata in accordance with the respective aggregate liquidating 
distributions to which they would otherwise be entitled if all amounts payable thereon 
were paid in full. 

(c) Merger, Consolidation and Sale of Assets Not Liquidation. For 
purposes of this Section 5, the sale, conveyance, exchange or transfer (for cash, shares of 
stock, securities or other consideration) of all or substantially all of the property and 
assets of the Company shall not be deemed a voluntary or involuntary liquidation, 
dissolution or winding up of the affairs of the Company, nor shall the merger, 
consolidation, statutory exchange or any other business combination transaction of the 
Company into or with any other Person or the merger, consolidation, statutory exchange 
or any other business combination transaction of any other Person into or with the 
Company be deemed to be a voluntary or involuntary liquidation, dissolution or winding 
up of the affairs of the Company. 

SECTION 6. Right of the Holders to Convert. 

(a) Each Holder shall have the right, at such Holder’s option, subject 
to the conversion procedures set forth in Section 8, to convert each share of such Holder’s 
Series A Preferred Stock at any time into (i) the number of shares of Common Stock 
equal to the quotient of (A) the sum of the Liquidation Preference and the Accrued 
Dividends with respect to such share of Series A Preferred Stock as of the applicable 
Conversion Date divided by (B) the Conversion Price as of the applicable Conversion 
Date plus (ii) cash in lieu of fractional shares as set out in Section 11(i). The right of 
conversion may be exercised as to all or any portion of such Holder’s Series A Preferred 
Stock from time to time; provided that, in each case, no right of conversion may be 
exercised by a Holder in respect of fewer than 1,000 shares of Series A Preferred Stock 
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(unless such conversion relates to all shares of Series A Preferred Stock held by such 
Holder). 

(b)  The Company shall at all times reserve and keep available out of 
its authorized and unissued Common Stock, solely for issuance upon the conversion of 
the Series A Preferred Stock, such number of shares of Common Stock as shall from time 
to time be issuable upon the conversion of all the shares of Series A Preferred Stock then 
outstanding. Any shares of Common Stock issued upon conversion of Series A Preferred 
Stock shall be duly authorized, validly issued, fully paid and nonassessable. 

SECTION 7. Mandatory Conversion by the Company. (a) At any time 
after the third anniversary of the Original Issuance Date, if the VWAP per share of 
Common Stock was greater than the Mandatory Conversion Price for at least thirty (30) 
Trading Days in any period of forty-five (45) consecutive Trading Days, the Company 
may elect to convert (a “Mandatory Conversion”) all, but not less than all, of the 
outstanding shares of Series A Preferred Stock into shares of Common Stock (the date 
selected by the Company for any Mandatory Conversion pursuant to this Section 7(a), the 
“Mandatory Conversion Date”). In the case of a Mandatory Conversion, each share of 
Series A Preferred Stock then outstanding shall be converted into (i) the number of shares 
of Common Stock equal to the quotient of (A) the sum of the Liquidation Preference and 
the Accrued Dividends with respect to such share of Series A Preferred Stock as of the 
Mandatory Conversion Date divided by (B) the Conversion Price of such share in effect 
as of the Mandatory Conversion Date plus (ii) cash in lieu of fractional shares as set out 
in Section 11(i). 

(b) Notice of Mandatory Conversion. If the Company elects to effect 
Mandatory Conversion, the Company shall, within ten (10) Business Days following the 
completion of the applicable forty-five (45) day Trading Period referred to in Section 7(a) 
above, provide notice of Mandatory Conversion to each Holder (such notice, a “Notice of 
Mandatory Conversion”). The Mandatory Conversion Date selected by the Company 
shall be no less than ten (10) Business Days and no more than twenty (20) Business Days 
after the date on which the Company provides the Notice of Mandatory Conversion to the 
Holders. The Notice of Mandatory Conversion shall state, as appropriate: 

(i)  the Mandatory Conversion Date selected by the Company; and 

(ii)  the Conversion Rate as in effect on the Mandatory Conversion Date, the 
number of shares of Common Stock to be issued to such Holder upon conversion of each 
share of Series A Preferred Stock held by such Holder and, if applicable, the amount of 
Accrued Dividends to be paid to such Holder upon conversion of each share of Series A 
Preferred Stock held by such Holder. 
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SECTION 8. Conversion Procedures and Effect of Conversion. (a) 
Conversion Procedure. A Holder must do each of the following in order to convert shares 
of Series A Preferred Stock pursuant to this Section 8(a): 

(i)  in the case of a conversion pursuant to Section 6(a), complete and 
manually sign the conversion notice provided by the Conversion Agent (the “Conversion 
Notice”), and deliver such notice to the Conversion Agent; provided that a Conversion 
Notice may be conditional on the completion of a Change of Control or other corporate 
transaction; 

(ii)  deliver to the Conversion Agent the certificate or certificates (if any) 
representing the shares of Series A Preferred Stock to be converted; 

(iii) if required, furnish appropriate endorsements and transfer documents; and 

(iv)  if required, pay any stock transfer, documentary, stamp or similar taxes 
not payable by the Company pursuant to Section 21. 

The foregoing clauses (ii), (iii) and (iv) shall be conditions to the issuance 
of shares of Common Stock to the Holders in the event of a Mandatory Conversion 
pursuant to Section 7 (but, for the avoidance of doubt, not to the Mandatory Conversion 
of the shares of Series A Preferred Stock on the Mandatory Conversion Date). 

The “Conversion Date” means (A) with respect to conversion of any 
shares of Series A Preferred Stock at the option of any Holder pursuant to Section 6(a), 
the date on which such Holder complies with the procedures in this Section 8(a) 
(including the satisfaction of any conditions to conversion set forth in the Conversion 
Notice) and (B) with respect to Mandatory Conversion pursuant to Section 7(a), the 
Mandatory Conversion Date. 

(b) Effect of Conversion. Effective immediately prior to the close of 
business on the Conversion Date applicable to any shares of Series A Preferred Stock, 
Dividends shall no longer accrue or be declared on any such shares of Series A Preferred 
Stock, and such shares of Series A Preferred Stock shall cease to be outstanding. 

(c) Record Holder of Underlying Securities as of Conversion Date. 
The Person or Persons entitled to receive the Common Stock and, to the extent 
applicable, cash, securities or other property issuable upon conversion of Series A 
Preferred Stock on a Conversion Date shall be treated for all purposes as the record 
holder(s) of such shares of Common Stock and/or cash, securities or other property as of 
the close of business on such Conversion Date. As promptly as practicable on or after the 
Conversion Date and compliance by the applicable Holder with the relevant procedures 
contained in Section 8(a) (and in any event no later than three (3) Trading Days 
thereafter), the Company shall issue the number of whole shares of Common Stock 
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issuable upon conversion (and deliver payment of cash in lieu of fractional shares as set 
out in Section 11(i)) and, to the extent applicable, any cash, securities or other property 
issuable thereon. Such delivery of shares of Common Stock, securities or other property 
shall be made, at the option of the Company, in certificated form or by book-entry. Any 
such certificate or certificates shall be delivered by the Company to the appropriate 
Holder on a book-entry basis or by mailing certificates evidencing the shares to the 
Holders at their respective addresses as set forth in the Conversion Notice (in the case of 
a conversion pursuant to Section 6(a)) or in the records of the Company (in the case of a 
Mandatory Conversion). In the event that a Holder shall not by written notice designate 
the name in which shares of Common Stock (and payments of cash in lieu of fractional 
shares) and, to the extent applicable, cash, securities or other property to be delivered 
upon conversion of shares of Series A Preferred Stock should be registered or paid, or the 
manner in which such shares, cash, securities or other property should be delivered, the 
Company shall be entitled to register and deliver such shares, securities or other property, 
and make such payment, in the name of the Holder and in the manner shown on the 
records of the Company. 

(d) Status of Converted or Reacquired Shares. Shares of Series A 
Preferred Stock converted in accordance with these Articles Supplementary, or otherwise 
acquired by the Company in any manner whatsoever, shall return to the status of and 
constitute authorized but unissued shares of Preferred Stock, without classification as to 
series until such shares are once more classified as a particular series by the Board 
pursuant to the provisions of the Charter. 

SECTION 9. Change of Control. (a) Repurchase at the Option of the 
Holder. Upon the occurrence of a Change of Control, each Holder of outstanding shares 
of Series A Preferred Stock shall have the option to require the Company to purchase (a 
“Change of Control Put”) any or all of its shares of Series A Preferred Stock at a purchase 
price per share of Series A Preferred Stock, payable in cash (in the case of clause (i)) or 
the applicable consideration (in the case of clause (ii)), equal to the greater of (i) the 
Liquidation Preference of such share of Series A Preferred Stock plus the Accrued 
Dividends in respect of such share of Series A Preferred Stock, in each case as of the 
applicable Change of Control Purchase Date and (ii) the amount of cash and/or other 
assets such Holder would have received had such Holder, immediately prior to such 
Change of Control, converted such share of Series A Preferred Stock into Common Stock 
(pursuant to Section 6 without regard to any of the limitations on convertibility contained 
therein) (the “Change of Control Purchase Price”); provided that, in each case (but, for 
purposes of clarity, not in the event where such holder actually converts its shares of 
Series A Preferred Stock into Common Stock), the Company shall only be required to pay 
the Change of Control Purchase Price after (i) the Satisfaction of the Indebtedness 
Obligations and to the extent permitted by the Specified Contract Terms and (ii) to the 
extent such purchase can be made out of funds legally available therefor. 
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(b) Initial Change of Control Notice. On or before the twentieth (20th) 
Business Day prior to the date on which the Company anticipates consummating a 
Change of Control (or, if later, promptly after the Company discovers that a Change of 
Control may occur), a written notice shall be sent by or on behalf of the Company to the 
Holders as they appear in the records of the Company, which notice shall contain the date 
on which the Change of Control is anticipated to be effected (or, if applicable, the date on 
which a Schedule TO or other schedule, form or report disclosing a Change of Control 
was filed). 

(c) Final Change of Control Notice. Within 10 days following the 
effective date of the Change of Control (the “Change of Control Effective Date”) (or if 
the Company discovers later than such date that a Change of Control has occurred, 
promptly following the date of such discovery), a final written notice shall be sent by or 
on behalf of the Company to the Holders as they appear in the records of the Company, 
which notice shall contain: 

(i) the date by which the Holder must elect to exercise a Change of Control 
Put (which shall be no earlier than 30 days before the purchase date) (the “Change of 
Control Put Deadline”); 

(ii)  the amount of cash and/or other consideration payable per share of Series 
A Preferred Stock, if such Holder elects to exercise a Change of Control Put; 

(iii) a description of the payments and other actions required to be made or 
taken in order to effect the Satisfaction of the Indebtedness Obligations; 

(iv) the purchase date for such shares (which shall be the later of (A) 61 
days from the date such notice is mailed or (B) the day the Satisfaction of Indebtedness 
Obligations has occurred); and 

(v)  the instructions a Holder must follow to exercise a Change of Control Put 
in connection with such Change of Control. 

(d) Change of Control Put Procedure. To exercise a Change of Control 
Put, a Holder must, no later than 5:00 p.m., New York City time, on the Change of 
Control Put Deadline, surrender to the Conversion Agent the certificates representing the 
shares of Series A Preferred Stock to be repurchased by the Company or lost stock 
affidavits therefor. 

(e) Delivery upon Change of Control Put. Upon a Change of Control 
Put, after the Satisfaction of the Indebtedness Obligations and subject to Section 9(i) 
below, the Company (or its successor) shall deliver or cause to be delivered to the Holder 
by mail or wire transfer the Change of Control Purchase Price of such Holder’s shares of 
Series A Preferred Stock. 
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(f) Treatment of Shares. If a Holder does not elect to effect a Change 
of Control Put pursuant to this Section 9 with respect to all of its shares of Series A 
Preferred Stock, the shares of Series A Preferred Stock held by it and not surrendered for 
purchase by the Company will remain outstanding until otherwise subsequently 
converted, redeemed, reclassified or canceled in accordance with the terms of these 
Articles Supplementary. From and after the Change of Control Purchase Date with 
respect to any share of Series A Preferred Stock for which a Holder elected to effect a 
Change of Control Put and that the Company has repurchased in accordance with the 
provisions of this Section 9, (i) Dividends shall cease to accrue on such share, (ii) such 
share shall no longer be deemed outstanding and (iii) all rights with respect to such share 
shall cease and terminate. For the avoidance of doubt, notwithstanding anything 
contained herein to the contrary, until a share of Series A Preferred Stock is purchased by 
the payment in full of the applicable Change of Control Purchase Price, such share of 
Series A Preferred Stock will remain outstanding and will be entitled to all of the powers, 
designations, preferences and other rights provided herein, including that such share (x) 
may be converted pursuant to Section 6 and, if not so converted, (y) shall (A) accrue 
Dividends and (B) entitle the Holder thereof to the voting rights provided in Section 13; 
provided that any such shares that are converted prior to or on the Change of Control 
Purchase Date in accordance with these Articles Supplementary shall not be entitled to 
receive any payment of the Change of Control Purchase Price. 

(g) Partial Exercise of Change of Control Put. In the event that a 
Change of Control Put is effected with respect to shares of Series A Preferred Stock 
representing less than all the shares of Series A Preferred Stock held by a Holder, upon 
such Change of Control Put, the Company shall execute and the Transfer Agent shall 
countersign and deliver to such Holder, at the expense of the Company, a certificate 
evidencing the shares of Series A Preferred Stock held by the Holder as to which a 
Change of Control Put was not effected (or book-entry interests representing such shares). 

(h) Redemption by the Company. In the case of a Change of Control 
(other than pursuant to clause (ii)(c) of the definition of such term) (provided that for 
purposes of this Section 9(h), the references to “a majority” in the definition of Change of 
Control shall be deemed to be references to “80%”), any shares of Series A Preferred 
Stock as to which a Change of Control Put was not exercised may be redeemed, at the 
option of the Company (or its successor or the acquiring or surviving Person in such 
Change of Control), upon not less than thirty (30) nor more than sixty (60) days’ notice, 
which notice must be received by the affected Holders within thirty (30) days of the 
Change of Control Put Deadline, at a redemption price per share, payable in cash (in the 
case of clause (i)) or the applicable consideration (in the case of clause (ii)), equal to the 
greater of (i) (x) the Liquidation Preference as of the date of redemption plus (y) Accrued 
Dividends as of the date of redemption, plus (z) if the applicable redemption date is prior 
to the fifth anniversary of the first Dividend Payment Date, the amount equal to the net 
present value (computed using a discount rate of 10%) of the sum of all Dividends that 
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would otherwise be payable on such share of Series A Preferred Stock on and after the 
applicable redemption date to and including the fifth anniversary of the first Dividend 
Payment Date and assuming the Company chose to pay such Dividends in cash and (ii) 
the amount of cash and/or other assets a Holder would have received had such Holder, 
immediately prior to such Change of Control, converted such share of Series A Preferred 
Stock into Common Stock (pursuant to Section 6 without regard to any of the limitations 
on convertibility contained therein). Unless the Company (or its successor or the 
acquiring or surviving Person in such Change of Control) defaults in making the 
redemption payment on the applicable redemption date, on and after the redemption date, 
(A) Dividends shall cease to accrue on the shares of Series A Preferred Stock so called 
for redemption, (B) all shares of Series A Preferred Stock called for redemption shall no 
longer be deemed outstanding and (C) all rights with respect to such shares of Series A 
Preferred Stock shall on such redemption date cease and terminate, except only the right 
of the Holders thereof to receive the amount payable in such redemption. 

(i) Specified Contract Terms. If the Company (A) shall not have 
sufficient funds legally available under the MGCL to purchase all shares of Series A 
Preferred Stock that Holders have requested to be purchased under Section 9(a) (the 
“Required Number of Shares”) or (B) will be in violation of Specified Contract Terms if 
it purchases the Required Number of Shares, the Company shall (i) purchase, pro rata 
among the Holders that have requested their shares be purchased pursuant to Section 9(a), 
a number of shares of Series A Preferred Stock with an aggregate Change of Control 
Purchase Price equal to the lesser of (1) the amount legally available for the purchase of 
shares of Series A Preferred Stock under the MGCL and (2) the largest amount that can 
be used for such purchase not prohibited by Specified Contract Terms and (ii) purchase 
any shares of Series A Preferred Stock not purchased because of the foregoing limitations 
at the applicable Change of Control Purchase Price as soon as practicable after the 
Company is able to make such purchase out of assets legally available for the purchase of 
such share of Series A Preferred Stock and without violation of Specified Contract 
Terms. The inability of the Company (or its successor) to make a purchase payment for 
any reason shall not relieve the Company (or its successor) from its obligation to effect 
any required purchase when, as and if permitted by applicable law and Specified Contract 
Terms. If the Company fails to pay the Change of Control Purchase Price in full when due 
in accordance with this Section 9 in respect of some or all of the shares or Series A 
Preferred Shares to be repurchased pursuant to the Change of Control Put, the Company 
will pay Dividends on such shares not repurchased at a Dividend Rate equal to 8.0% per 
annum, accruing daily from such date until the Change of Control Purchase Price, plus all 
Accrued Dividends thereon, are paid in full in respect of such shares of Series A 
Preferred Stock. Notwithstanding the foregoing, in the event a Holder elects to exercise a 
Change of Control Put pursuant to this Section 9 at a time when the Company is restricted 
or prohibited (contractually or otherwise) from redeeming some or all of the Series A 
Preferred Stock subject to the Change of Control Put, the Company will use its 
commercially reasonable efforts to obtain the requisite consents to remove or obtain an 
exception or waiver to such restrictions or prohibition. Nothing herein shall limit a 
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Holder’s right to pursue any other remedies available to it hereunder, at law or in equity, 
including, without limitation, a decree of specific performance and/or injunctive relief 
with respect to the Company’s failure to comply with its obligations under this Section 9. 

(j) Change of Control Agreements. The Company shall not enter into 
any agreement for a transaction constituting a Change of Control unless (i) such 
agreement provides for or does not interfere with or prevent (as applicable) the exercise 
by the Holders of their Change of Control Put in an manner that is consistent with and 
gives effect to this Section 9, and (ii) the acquiring or surviving Person in such Change of 
Control represents or covenants, in form and substance reasonably satisfactory to the 
Board acting in good faith, that at the closing of such Change of Control that such Person 
shall have sufficient funds (which may include, without limitation, cash and cash 
equivalents on the Company’s balance sheet, the proceeds of any debt or equity financing, 
available lines of credit or uncalled capital commitments) to consummate such Change of 
Control and effect the Satisfaction of the Indebtedness Obligations and the payment of the 
Change of Control Put Price in respect of shares of Series A Preferred Stock that have not 
been converted into Common Stock prior to the Change of Control Effective Date 
pursuant to Section 6 or 7, as applicable. 

SECTION 10. Redemption at the Option of the Holder. (a) On each 
Designated Redemption Date, each Holder of shares of Series A Preferred Stock shall 
have the right (a “Redemption Right”) to require the Company to redeem any or all of the 
shares of Series A Preferred Stock of such Holder outstanding on such Designated 
Redemption Date, in each case to the extent not prohibited by law, at a redemption price, 
in cash, equal to the sum of (i) the Liquidation Preference of the shares of Series A 
Preferred Stock to be redeemed plus (ii) the Accrued Dividends with respect to such 
shares of Series A Preferred Stock as of the applicable Redemption Date (such price, the 
“Redemption Price”). 

(b)  To exercise its Redemption Right pursuant to this Section 10 in 
respect of any Designated Redemption Date, a Holder must, no later than 5:00 p.m., New 
York City time, on the date that is 120 days prior to the Designated Redemption Date, 
deliver written notice thereof (a “Notice of Redemption”) to the Company and the 
Transfer Agent and surrender to the Transfer Agent the certificates representing the 
shares of Series A Preferred Stock to be redeemed by the Company. On each Designated 
Redemption Date, the Company shall deliver or cause to be delivered to each Holder that 
has exercised its Redemption Right with respect to such Designated Redemption Date, by 
mail or wire transfer, the Redemption Price of the shares of Series A Preferred Stock in 
respect of which such Holder has delivered a Notice of Redemption in accordance 
herewith. 

(c)  If a Holder does not elect to exercise its Redemption Right 
pursuant to this Section 10 with respect to all of its shares of Series A Preferred Stock, 
the shares of Series A Preferred Stock held by it and not surrendered for redemption by 
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the Company will remain outstanding until otherwise subsequently converted, redeemed, 
reclassified or canceled. From and after the Redemption Date with respect to any share of 
Series A Preferred Stock for which a Holder elected to effect a Redemption Right and the 
Company has redeemed in accordance with the provisions of this Section 10, (i) 
Dividends shall cease to accrue on such share, (ii) such share shall no longer be deemed 
outstanding and (iii) all rights with respect to such share shall cease and terminate. For 
the avoidance of doubt, notwithstanding anything contained herein to the contrary, until a 
share of Series A Preferred Stock is redeemed by the payment in cash in full of the 
applicable Redemption Price, such share of Series A Preferred Stock will remain 
outstanding and will be entitled to all of the powers, designations, preferences and other 
rights provided herein. 

(d)  In the event that a Redemption Right is exercised with respect to 
shares of Series A Preferred Stock representing less than all the shares of Series A 
Preferred Stock held by a Holder, upon such redemption, the Company shall execute and 
the Transfer Agent shall countersign and deliver to such Holder, at the expense of the 
Company, a certificate representing the shares of Series A Preferred Stock held by the 
Holder as to which a Redemption Right was not exercised (or book-entry interests 
representing such shares). 

(e)  If the Company shall not have sufficient funds legally available 
under the MGCL to redeem, as of any Designated Redemption Date, all shares of Series 
A Preferred Stock with respect to which Holders have exercised a Redemption Right 
pursuant to this Section 10, the Company shall redeem on such Designated Redemption 
Date, pro rata among the Holders that have exercised their Redemption Right, a number 
of shares of Series A Preferred Stock with an aggregate Redemption Price equal to the 
amount legally available for the redemption of shares of Series A Preferred Stock under 
the MGCL on such Designated Redemption Date. At such time, as soon as practicable 
thereafter, that the Company has sufficient funds legally available under the MGCL to 
redeem such shares of Series A Preferred Stock not redeemed because of the foregoing 
limitation at the applicable Redemption Price, the Company shall provide notice to the 
Holders of the availability of such funds and the Holders at that time may elect to invoke 
their Redemption Right pursuant to and in accordance with the provisions of this Section 
10. In addition, if the Company does not make the redemption payment as of any 
Designated Redemption Date relating to all of the shares of Series A Preferred Stock with 
respect to which Holders have exercised a Redemption Right pursuant to this Section 10, 
the Company will pay Dividends on such shares not redeemed at a Dividend Rate equal 
to 8.0% per annum, accruing daily from the Designated Redemption Date until the 
Redemption Price, plus all Accrued Dividends thereon, are paid in full in respect of such 
shares of Series A Preferred Stock. The inability of the Company to make a redemption 
payment for any reason shall not relieve the Company from its obligation to effect any 
required redemption when, as and if permitted by applicable law. 
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SECTION 11. Anti-Dilution Adjustments. (a) Adjustments. The 
Conversion Rate will be subject to adjustment, without duplication, upon the occurrence 
of the following events, except that the Company shall not make any adjustment to the 
Conversion Rate if Holders of the Series A Preferred Stock participate, at the same time 
and upon the same terms as holders of Common Stock and solely as a result of holding 
shares of Series A Preferred Stock, in any transaction described in this Section 11(b), 
without having to convert their Series A Preferred Stock, as if they held a number of 
shares of Common Stock equal to the Conversion Rate multiplied by the number of 
shares of Series A Preferred Stock held by such Holders: 

(i) The issuance of Common Stock as a dividend or distribution to all or 
substantially all holders of Common Stock, or a subdivision or combination of Common 
Stock or a reclassification of Common Stock into a greater or lesser number of shares of 
Common Stock, in which event the Conversion Rate shall be adjusted based on the 
following formula: 

CR1 = CR0 x (OS1 / OS0) 

CR0    =  the Conversion Rate in effect immediately prior to the close of business on (i) 
the Record Date for such dividend or distribution, or (ii) the effective date of such 
subdivision, combination or reclassification 

CR1    =  the new Conversion Rate in effect immediately after the close of business on (i) 
the Record Date for such dividend or distribution, or (ii) the effective date of such 
subdivision, combination or reclassification 

OS0    =  the number of shares of Common Stock outstanding immediately prior to the 
close of business on (i) the Record Date for such dividend or distribution or (ii) the 
effective date of such subdivision, combination or reclassification 

OS1    =  the number of shares of Common Stock that would be outstanding immediately 
after, and solely as a result of, the completion of such event 

Any adjustment made pursuant to this clause (i) shall be effective 
immediately after the close of business on the Record Date for such dividend or 
distribution, or the effective date of such subdivision, combination or reclassification. If 
any such event is announced or declared but does not occur, the Conversion Rate shall be 
readjusted, effective as of the date the Board announces that such event shall not occur, to 
the Conversion Rate that would then be in effect if such event had not been declared. 

(ii) The dividend, distribution or other issuance to all or substantially all 
holders of Common Stock of rights (other than rights, options or warrants distributed in 
connection with a stockholder rights plan (in which event the provisions of Section 
11(a)(vii) shall apply), options or warrants entitling them to subscribe for or purchase 
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shares of Common Stock for a period expiring forty-five (45) days or less from the date 
of issuance thereof, at a price per share that is less than the Current Market Price as of the 
Record Date for such issuance, in which event the Conversion Rate will be increased 
based on the following formula: 

CR1 = CR0 x [(OS0+X))] / (OS0+Y) 

CR0 = the Conversion Rate in effect immediately prior to the close of business on the 
Record Date for such dividend, distribution or issuance 

CR1 = the new Conversion Rate in effect immediately following the close of business on 
the Record Date for such dividend, distribution or issuance 

OS0 = the number of shares of Common Stock outstanding immediately prior to the close 
of business on the Record Date for such dividend, distribution or issuance 

X = the total number of shares of Common Stock issuable pursuant to such rights, options 
or warrants 

Y = the number of shares of Common Stock equal to the aggregate price payable to 
exercise such rights, options or warrants divided by the Current Market Price as of the 
Record Date for such dividend, distribution or issuance. 

For purposes of this clause (ii), in determining whether any rights, options 
or warrants entitle the holders to purchase the Common Stock at a price per share that is 
less than the Current Market Price as of the Record Date for such dividend, distribution or 
issuance, there shall be taken into account any consideration the Company receives for 
such rights, options or warrants, and any amount payable on exercise thereof, with the 
value of such consideration, if other than cash, to be the Fair Market Value thereof. 

Any adjustment made pursuant to this clause (ii) shall become effective 
immediately following the close of business on the Record Date for such dividend, 
distribution or issuance. In the event that such rights, options or warrants are not so 
issued, the Conversion Rate shall be readjusted, effective as of the date the Board 
publicly announces its decision not to issue such rights, options or warrants, to the 
Conversion Rate that would then be in effect if such dividend, distribution or issuance 
had not been declared. To the extent that such rights, options or warrants are not 
exercised prior to their expiration or shares of Common Stock are otherwise not delivered 
pursuant to such rights, options or warrants upon the exercise of such rights, options or 
warrants, the Conversion Rate shall be readjusted to the Conversion Rate that would then 
be in effect had the adjustments made upon the dividend, distribution or issuance of such 
rights, options or warrants been made on the basis of the delivery of only the number of 
shares of Common Stock actually delivered. 
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(iii) The Company or one or more of its Subsidiaries purchases Common Stock 
pursuant to a tender offer or exchange offer (other than an exchange offer that constitutes 
a Distribution Transaction subject to Section 11(a)(v)) by the Company or a Subsidiary of 
the Company for all or any portion of the Common Stock, or otherwise acquires Common 
Stock (except in an open market purchase in compliance with Rule 10b-18 promulgated 
under the Exchange Act or through an “accelerated share repurchase” on customary 
terms) (a “Covered Repurchase”), if the cash and value of any other consideration 
included in the payment per share of Common Stock validly tendered, exchanged or 
otherwise acquired through a Covered Repurchase exceeds the arithmetic average of the 
VWAP per share of Common Stock for each of the ten (10) consecutive full Trading 
Days commencing on, and including, the Trading Day next succeeding the last day on 
which tenders or exchanges may be made pursuant to such tender or exchange offer (as it 
may be amended) or shares of Common Stock are otherwise acquired through a Covered 
Repurchase (the “Expiration Date”), in which event the Conversion Rate shall be adjusted 
based on the following formula: 

CR1 = CR0 x [(FMV + (SP1 x OS1))] / (SP1 x OS0) 

CR0  =  the Conversion Rate in effect immediately prior to the close of business on the 
Expiration Date 

CR1  =  the new Conversion Rate in effect immediately after the close of business on 
the Expiration Date 

FMV  =  the Fair Market Value, on the Expiration Date, of all cash and any other 
consideration paid or payable for all shares validly tendered or exchanged and not 
withdrawn, or otherwise acquired through a Covered Repurchase, as of the Expiration 
Date 

OS0  =  the number of shares of Common Stock outstanding immediately prior to the 
last time tenders or exchanges may be made pursuant to such tender or exchange offer 
(including the shares to be purchased in such tender or exchange offer) or shares are 
otherwise acquired through a Covered Repurchase 

OS1  =  the number of shares of Common Stock outstanding immediately after the last 
time tenders or exchanges may be made pursuant to such tender or exchange offer (after 
giving effect to the purchase of shares in such tender or exchange offer) or shares are 
otherwise acquired through a Covered Repurchase 

SP1  =  the arithmetic average of the VWAP per share of Common Stock for each of 
the ten (10) consecutive full Trading Days commencing on, and including, the Trading 
Day next succeeding the Expiration Date 
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Such adjustment shall become effective immediately after the close of 
business on the Expiration Date. If an adjustment to the Conversion Rate is required 
under this Section 11(a)(iii), delivery of any additional shares of Common Stock that may 
be deliverable upon conversion as a result of an adjustment required under this Section 
11(a)(iii) shall be delayed to the extent necessary in order to complete the calculations 
provided for in this Section 11(a)(iii). 

In the event that the Company or any of its Subsidiaries is obligated to 
purchase Common Stock pursuant to any such tender offer, exchange offer or other 
commitment to acquire shares of Common Stock through a Covered Repurchase but is 
permanently prevented by applicable law from effecting any such purchases, or all such 
purchases are rescinded, then the Conversion Rate shall be readjusted to be the 
Conversion Rate that would have been then in effect if such tender offer, exchange offer 
or Covered Repurchase had not been made. 

Notwithstanding anything to the contrary set forth herein, no adjustment to 
the Conversion Rate shall be made pursuant to this Section 11(a)(iii) as a result of 
purchases of shares of Common Stock by the Company in an amount not to exceed 
$1,000,000,000 to be consummated within 9 months following the Original Issuance 
Date. 

(iv) The Company shall, by dividend or otherwise, distribute to all or 
substantially all holders of its Common Stock (other than for cash in lieu of fractional 
shares), shares of any class of its Capital Stock, evidences of its indebtedness, assets, 
other property or securities, but excluding (A) dividends or distributions referred to in 
Section 11(a)(i) or Section 11(a)(ii) hereof, (B) Distribution Transactions as to which 
Section 11(a)(v) shall apply, (C) dividends or distributions paid exclusively in cash as to 
which Section 11(a)(vi) shall apply and (D) rights, options or warrants distributed in 
connection with a stockholder rights plan as to which Section 11(a)(vii) shall apply (any 
of such shares of its Capital Stock, indebtedness, assets or property that are not so 
excluded are hereinafter called the “Distributed Property”), then, in each such case the 
Conversion Rate shall be adjusted based on the following formula: 

CR1 = CR0 x [SP0 / (SP0 - FMV)] 

CR0    =  the Conversion Rate in effect immediately prior to the close of business on the 
Record Date for such dividend or distribution 

CR1  =  the new Conversion Rate in effect immediately after the close of business on 
the Record Date for such dividend or distribution 

SP0  =  the Current Market Price as of the Record Date for such dividend or 
distribution 
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FMV  =  the Fair Market Value of the portion of Distributed Property distributed with 
respect to each outstanding share of Common Stock on the Record Date for such dividend 
or distribution; provided that, if FMV is equal or greater than SP0, then in lieu of the 
foregoing adjustment, the Company shall distribute to each holder of Series A Preferred 
Stock on the date the applicable Distributed Property is distributed to holders of Common 
Stock, but without requiring such holder to convert its shares of Series A Preferred Stock, 
in respect of each share of Series A Preferred Stock held by such holder, the amount of 
Distributed Property such holder would have received had such holder owned a number 
of shares of Common Stock equal to the Conversion Rate on the Record Date for such 
dividend or distribution 

Any adjustment made pursuant to this clause (iv) shall be effective 
immediately after the close of business on the Record Date for such dividend or 
distribution. If any such dividend or distribution is declared but does not occur, the 
Conversion Rate shall be readjusted, effective as of the date the Board announces that 
such dividend or distribution shall not occur, to the Conversion Rate that would then be 
in effect if such dividend or distribution had not been declared. 

(v)  The Company effects a Distribution Transaction, in which case the 
Conversion Rate in effect immediately prior to the effective date of the Distribution 
Transaction shall be adjusted based on the following formula: 

CR1 = CR0 x [(FMV + MP0) / MP0] 

CR0    =  the Conversion Rate in effect immediately prior to the close of business on the 
effective date of the Distribution Transaction 

CR1  =  the new Conversion Rate in effect immediately after the close of business on 
the effective date of the Distribution Transaction 

FMV  =  the arithmetic average of the volume-weighted average prices for a share of 
the capital stock or other interest distributed to holders of Common Stock on the principal 
United States securities exchange or automated quotation system on which such capital 
stock or other interest trades, as reported by Bloomberg (or, if Bloomberg ceases to 
publish such price, any successor service chosen by the Company) in respect of the period 
from the open of trading on the relevant Trading Day until the close of trading on such 
Trading Day (or if such volume-weighted average price is unavailable, the market price 
of one share of such capital stock or other interest on such Trading Day determined, using 
a volume-weighted average method, by an Independent Financial Advisor retained for 
such purpose by the Company), for each of the ten consecutive full Trading Days 
commencing with, and including, the effective date of the Distribution Transaction 
MP0  =  the arithmetic average of the VWAP per share of Common Stock for each of 
the ten (10) consecutive full Trading Days commencing on, and including, the effective 
date of the Distribution Transaction 
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Such adjustment shall become effective immediately following the close 
of business on the effective date of the Distribution Transaction. If an adjustment to the 
Conversion Rate is required under this Section 11(a)(v), delivery of any additional shares 
of Common Stock that may be deliverable upon conversion as a result of an adjustment 
required under this Section 11(a)(v) shall be delayed to the extent necessary in order to 
complete the calculations provided for in this Section 11(a)(v). 

(vi) The Company makes a cash dividend or distribution to all or substantially 
all holders of the Common Stock, the Conversion Rate shall be adjusted based on the 
following formula: 

CR1 = CR0 x [SP0 / (SP0 – C)] 

CR0    =  the Conversion Rate in effect immediately prior to the close of business on the 
Record Date for such dividend or distribution 

CR1  =  the new Conversion Rate in effect immediately after the close of business on 
the Record Date for such dividend or distribution 

SP0  =  the Current Market Price as of the Record Date for such dividend or 
distribution 

C  =  the amount in cash per share of Common Stock the Company distributes to all or 
substantially all holders of its Common Stock; provided that, if C is equal or greater than 
SP0, then in lieu of the foregoing adjustment, the Company shall pay to each holder of 
Series A Preferred Stock on the date the applicable cash dividend or distribution is made 
to holders of Common Stock, but without requiring such holder to convert its shares of 
Series A Preferred Stock, in respect of each share of Series A Preferred Stock held by 
such holder, the amount of cash such holder would have received had such holder owned 
a number of shares of Common Stock equal to the Conversion Rate on the Record Date 
for such dividend or distribution 

Any adjustment made pursuant to this clause (vi) shall be effective 
immediately after the close of business on the Record Date for such dividend or 
distribution. If any dividend or distribution is declared but not paid, the Conversion Rate 
shall be readjusted, effective as of the date the Board announces that such dividend or 
distribution will not be paid, to the Conversion Rate that would then be in effect if such 
had dividend or distribution not been declared. 

(vii) If the Company has a stockholder rights plan in effect with respect to the 
Common Stock on any Conversion Date, upon conversion of any shares of the Series A 
Preferred Stock, Holders of such shares will receive, in addition to the applicable number 
of shares of Common Stock, the rights under such rights plan relating to such Common 
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Stock, unless, prior to such Conversion Date, the rights have (i) become exercisable or 
(ii) separated from the shares of Common Stock (the first of such events to occur, a 
“Trigger Event”), in which case, the Conversion Rate will be adjusted, effective 
automatically at the time of such Trigger Event, as if the Company had made a 
distribution of such rights to all holders of the Company Common Stock as described in 
Section 11(a)(ii) (without giving effect to the forty-five (45) day limit on the 
exercisability of rights, options or warrants ordinarily subject to such Section 11(a)(ii)), 
subject to appropriate readjustment in the event of the expiration, termination or 
redemption of such rights prior to the exercise, deemed exercise or exchange thereof. 
Notwithstanding the foregoing, to the extent any such stockholder rights are exchanged 
by the Company for shares of Common Stock or other property or securities, the 
Conversion Rate shall be appropriately readjusted as if such stockholder rights had not 
been issued, but the Company had instead issued such shares of Common Stock or other 
property or securities as a dividend or distribution of shares of Common Stock pursuant 
to Section 11(a)(i) or Section 11(a)(iv), as applicable. 

To the extent that such rights are not exercised prior to their expiration, 
termination or redemption, the Conversion Rate shall be readjusted to the Conversion 
Rate that would then be in effect had the adjustments made upon the occurrence of the 
Trigger Event been made on the basis of the issuance of, and the receipt of the exercise 
price with respect to, only the number of shares of Common Stock actually issued 
pursuant to such rights. 

Notwithstanding anything to the contrary in this Section 11(a)(vii), no 
adjustment shall be required to be made to the Conversion Rate with respect to any 
Holder which is, or is an “affiliate” or “associate” of, an “acquiring person” under such 
stockholder rights plan or with respect to any direct or indirect transferee of such Holder 
who receives Series A Preferred Stock in such transfer after the time such Holder 
becomes, or its affiliate or associate becomes, such an “acquiring person”. 

(b) Calculation of Adjustments. All adjustments to the Conversion 
Rate shall be calculated by the Company to the nearest 1/10,000th of one share of 
Common Stock (or if there is not a nearest 1/10,000th of a share, to the next lower 
1/10,000th of a share). No adjustment to the Conversion Rate will be required unless such 
adjustment would require an increase or decrease of at least one percent of the 
Conversion Rate; provided, however, that any such adjustment that is not required to be 
made will be carried forward and taken into account in any subsequent adjustment; 
provided, further that any such adjustment of less than one percent that has not been made 
will be made upon any Conversion Date. 

(c) When No Adjustment Required. (3) Except as otherwise provided 
in this Section 11, the Conversion Rate will not be adjusted for the issuance of Common 
Stock or any securities convertible into or exchangeable for Common Stock or carrying 
the right to purchase any of the foregoing, or for the repurchase of Common Stock. 
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(ii)  Except as otherwise provided in this Section 11, the Conversion Rate will 
not be adjusted as a result of the issuance of, the distribution of separate certificates 
representing, the exercise or redemption of, or the termination or invalidation of, rights 
pursuant to any stockholder rights plans. 

(iii)  No adjustment to the Conversion Rate will be made: 

(A)  upon the issuance of any shares of Common Stock pursuant to any present 
or future plan providing for the reinvestment of dividends or interest payable on securities 
of the Company and the investment of additional optional amounts in Common Stock 
under any plan in which purchases are made at market prices on the date or dates of 
purchase, without discount, and whether or not the Company bears the ordinary costs of 
administration and operation of the plan, including brokerage commissions; 

(B)  upon the issuance of any shares of Common Stock or options or rights to 
purchase such shares pursuant to any present or future employee, director or consultant 
benefit plan or program of or assumed by the Company or any of its Subsidiaries or of 
any employee agreements or arrangements or programs; 

(C)  upon the issuance of any shares of Common Stock pursuant to any option, 
warrant, right, or exercisable, exchangeable or convertible security; or 

(D)  for a change in the par value of the Common Stock. 

(d) Successive Adjustments. After an adjustment to the Conversion 
Rate under this Section 11, any subsequent event requiring an adjustment under this 
Section 11 shall cause an adjustment to each such Conversion Rate as so adjusted. 

(e) Multiple Adjustments. For the avoidance of doubt, if an event 
occurs that would trigger an adjustment to the Conversion Rate pursuant to this Section 
11 under more than one subsection hereof, such event, to the extent fully taken into 
account in a single adjustment, shall not result in multiple adjustments hereunder; 
provided, however, that if more than one subsection of this Section 11 is applicable to a 
single event, the subsection shall be applied that produces the largest adjustment. 

(f) Reserved. 

(g) Notice of Adjustments. Whenever the Conversion Rate is adjusted 
as provided under this Section 11, the Company shall as soon as reasonably practicable 
following the occurrence of an event that requires such adjustment (or if the Company is 
not aware of such occurrence, as soon as reasonably practicable after becoming so aware): 

(i)  compute the adjusted applicable Conversion Rate in accordance with this 
Section 11 and prepare and transmit to the Conversion Agent an Officer’s Certificate 
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setting forth the applicable Conversion Rate, the method of calculation thereof, and the 
facts requiring such adjustment and upon which such adjustment is based; and 

(ii) provide a written notice to the Holders of the occurrence of such event and 
a statement in reasonable detail setting forth the method by which the adjustment to the 
applicable Conversion Rate was determined and setting forth the adjusted applicable 
Conversion Rate. 

(h) Conversion Agent. The Conversion Agent shall not at any time be 
under any duty or responsibility to any Holder to determine whether any facts exist that 
may require any adjustment of the Conversion Rate or with respect to the nature or extent 
or calculation of any such adjustment when made, or with respect to the method 
employed in making the same. The Conversion Agent shall be fully authorized and 
protected in relying on any Officer’s Certificate delivered pursuant to this Section 11(h) 
and any adjustment contained therein and the Conversion Agent shall not be deemed to 
have knowledge of any adjustment unless and until it has received such certificate. The 
Conversion Agent shall not be accountable with respect to the validity or value (or the 
kind or amount) of any shares of Common Stock, or of any securities or property, that 
may at the time be issued or delivered with respect to any Series A Preferred Stock and 
the Conversion Agent makes no representation with respect thereto. The Conversion 
Agent shall not be responsible for any failure of the Company to issue, transfer or deliver 
any shares of Common Stock pursuant to the conversion of Series A Preferred Stock or to 
comply with any of the duties, responsibilities or covenants of the Company contained in 
this Section 11. 

(i) Fractional Shares. No fractional shares of Common Stock will be 
delivered to the Holders upon conversion. In lieu of fractional shares otherwise issuable, 
the Holders will be entitled to receive, at the Company’s sole discretion, either (i) an 
amount in cash equal to the fraction of a share of Common Stock multiplied by the 
Closing Price of the Common Stock on the Trading Day immediately preceding the 
applicable Conversion Date or (ii) one additional whole share of Common Stock. In order 
to determine whether the number of shares of Common Stock to be delivered to a Holder 
upon the conversion of such Holder’s shares of Series A Preferred Stock will include a 
fractional share, such determination shall be based on the aggregate number of shares of 
Series A Preferred Stock of such Holder that are being converted on any single 
Conversion Date. 

SECTION 12. Adjustment for Reorganization Events. 

(a) Reorganization Events. In the event of: 

(i)  any reclassification, statutory exchange, merger, consolidation or other 
similar business combination of the Company with or into another Person, in each case, 
pursuant to which at least a majority of the Common Stock (but not the Series A 
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Preferred Stock) is changed or converted into, or exchanged for, cash, securities or other 
property of the Company or another Person; 

(ii) any sale, transfer, lease or conveyance to another Person of all or a 
majority of the property and assets of the Company, in each case pursuant to which the 
Common Stock (but not the Series A Preferred Stock) is converted into cash, securities or 
other property; or 

(iii)  any statutory exchange of securities of the Company with another Person 
(other than in connection with a merger or acquisition) or reclassification, recapitalization 
or reorganization of the Common Stock (but not the Series A Preferred Stock) into other 
securities; (each of which is referred to as a “Reorganization Event”), each share of Series 
A Preferred Stock outstanding immediately prior to such Reorganization Event will, 
without the consent of the Holders and subject to Section 12(d), remain outstanding but 
shall become convertible into, out of funds legally available therefor, the number, kind 
and amount of securities, cash and other property (the “Exchange Property”) (without any 
interest on such Exchange Property and without any right to dividends or distribution on 
such Exchange Property which have a record date that is prior to the applicable 
Conversion Date) that the Holder of such share of Series A Preferred Stock would have 
received in such Reorganization Event had such Holder converted its shares of Series A 
Preferred Stock into the applicable number of shares of Common Stock immediately prior 
to the effective date of the Reorganization Event using the Conversion Rate applicable 
immediately prior to the effective date of the Reorganization Event and the Liquidation 
Preference applicable at the time of such subsequent conversion; provided that the 
foregoing shall not apply if such Holder is a Person with which the Company 
consolidated or into which the Company merged or which merged into the Company or to 
which such sale or transfer was made, as the case may be (any such Person, a 
“Constituent Person”), or an Affiliate of a Constituent Person, to the extent such 
Reorganization Event provides for different treatment of Common Stock held by such 
Persons. If the kind or amount of securities, cash and other property receivable upon such 
Reorganization Event is not the same for each share of Common Stock held immediately 
prior to such Reorganization Event by a Person (other than a Constituent Person or an 
Affiliate thereof), then for the purpose of this Section 12(a), the kind and amount of 
securities, cash and other property receivable upon conversion following such 
Reorganization Event will be deemed to be the weighted average of the types and 
amounts of consideration received by the holders of Common Stock. 

(b) Successive Reorganization Events. The above provisions of this 
Section 12 shall similarly apply to successive Reorganization Events and the provisions 
of Section 11 shall apply to any shares of Capital Stock received by the holders of the 
Common Stock in any such Reorganization Event. 

(c) Reorganization Event Notice. The Company (or any successor) 
shall, no less than thirty (30) days prior to the anticipated effective date of any 
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Reorganization Event, provide written notice to the Holders of such occurrence of such 
event and of the kind and amount of the cash, securities or other property that constitutes 
the Exchange Property. Failure to deliver such notice shall not affect the operation of this 
Section 12. 

(d) Reorganization Event Agreements. The Company shall not enter 
into any agreement for a transaction constituting a Reorganization Event unless (i) such 
agreement provides for or does not interfere with or prevent (as applicable) conversion of 
the Series A Preferred Stock into the Exchange Property in a manner that is consistent 
with and gives effect to this Section 12, and (ii) to the extent that the Company is not the 
surviving corporation in such Reorganization Event or will be dissolved in connection 
with such Reorganization Event, proper provision shall be made in the agreements 
governing such Reorganization Event for the conversion of the Series A Preferred Stock 
into stock of the Person surviving such Reorganization Event or such other continuing 
entity in such Reorganization Event. 

SECTION 13. Voting Rights. 

(a) General. Except as provided in Section 13(b) and Section 14, 
Holders of shares of Series A Preferred Stock shall be entitled to vote as a single class 
with the holders of the Common Stock and the holders of any other class or series of 
Capital Stock of the Company then entitled to vote with the Common Stock on all matters 
submitted to a vote of the holders of Common Stock (and, if applicable, holders of any 
other class or series of Capital Stock of the Company). Each Holder shall be entitled to 
the number of votes equal to the largest number of whole shares of Common Stock into 
which all shares of Series A Preferred Stock held of record by such Holder could then be 
converted pursuant to Section 6 at the record date for the determination of stockholders 
entitled to vote or consent on such matters or, if no such record date is established, at the 
date such vote or consent is taken or any written consent of stockholders is first executed. 
The Holders shall be entitled to notice of any meeting of holders of Common Stock in 
accordance with the Bylaws of the Company. 

(b) Adverse Changes. The vote or consent of the Holders of at least a 
majority of the shares of Series A Preferred Stock outstanding at such time, voting 
together as a separate class, given in person or by proxy, either in writing without a 
meeting or by vote at any meeting called for the purpose, will be necessary for effecting 
or validating any of the following actions, whether or not such approval is required 
pursuant to the MGCL: 

(i)  any amendment, alteration or repeal (whether by merger, 
consolidation or otherwise) of any provision of the Charter (including these Articles 
Supplementary) or Bylaws that would have an adverse effect on the rights, preferences, 
privileges or voting power of the Series A Preferred Stock or the Holder thereof; and 
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(ii) any amendment or alteration (whether by merger, consolidation or 
otherwise) of, or any supplement (whether by articles supplementary or otherwise) to, the 
Charter or any provision thereof, or any other action to authorize, create or classify, or 
increase the number of authorized or issued shares of, or any securities convertible into 
shares of, or reclassify any security into, or issue, any Parity Stock or Senior Stock or any 
other class or series of Capital Stock of the Company ranking senior to, or on a parity 
basis with, the Series A Preferred Stock as to dividend rights or rights on the distribution 
of assets on any voluntary or involuntary liquidation, dissolution or winding up of the 
affairs of the Company; provided, however, (A) that, with respect to the occurrence of 
any of the events set forth in clause (i) above, so long as (1) the Series A Preferred Stock 
remains outstanding with the terms thereof materially unchanged, or (2) the holders of the 
Series A Preferred Stock receive equity securities with rights, preferences, privileges and 
voting power substantially the same as those of the Series A Preferred Stock, then the 
occurrence of such event shall not be deemed to adversely affect such rights, preferences, 
privileges or voting power of the Series A Preferred Stock, and in such case such holders 
shall not have any voting rights with respect to the occurrence of any of the events set 
forth in clause (i) above and (B) that the authorization, creation or classification of, or the 
increase in the number of authorized or issued shares of, or any securities convertible into 
shares of, or the reclassification of any security (other than the Series A Preferred Stock) 
into, or the issuance of, Junior Stock will not require the vote the holders of the Series A 
Preferred Stock. 

For purposes of this Section 13, the filing in accordance with applicable law of 
articles supplementary or any similar document setting forth or changing the designations, 
preferences, conversion or other rights, voting powers, restrictions, limitations as to 
dividends and other distributions, qualifications or other terms of any class or series of 
stock of the Company shall be deemed an amendment to the Charter. 

(c)  Each Holder of Series A Preferred Stock will have one vote per 
share on any matter on which Holders of Series A Preferred Stock are entitled to vote 
separately as a class, whether at a meeting or by written consent. 

(d)  The vote or consent of the Holders of a majority of the shares of 
Series A Preferred Stock outstanding at such time, voting together as a single class, given 
in person or by proxy, either in writing without a meeting or by vote at any meeting called 
for the purpose, will be sufficient to waive or amend the provisions of Section 9(j) of 
these Articles Supplementary, and any amendment or waiver of any of the provisions of 
Section 9(j) approved by such percentage of the Holders shall be binding on all of the 
Holders. 

(e)  For the avoidance of doubt, the Holders of Series A Preferred 
Stock shall have the exclusive consent and voting rights set forth in Sections 13(b) and 14 
and may take action or consent to any action with respect to such rights without a meeting 
by delivering a consent in writing or by electronic transmission of the Holders of the 
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Series A Preferred Stock entitled to cast not less than the minimum number of votes that 
would be necessary to authorize, take or consent to such action at a meeting of 
stockholders. 

SECTION 14. Election of Directors. Provided that the Fall-Away of 
Purchaser Board Rights has not occurred, at each annual meeting of the Company’s 
stockholders at which the Company has agreed to nominate one or more Purchaser 
Designee for election to the Board pursuant to and in accordance with the Investment 
Agreement, the Holders of a majority of the then outstanding shares of Series A Preferred 
Stock shall have the exclusive right, voting separately as a class, to elect such Purchaser 
Designee(s) to the Board, irrespective of whether the Company has nominated such 
Purchaser Designee(s). 

SECTION 15. Appraisal Rights; Preemptive Rights. Holders of the Series 
A Preferred Stock shall not be entitled to exercise any rights of an objecting stockholder 
provided for under Title 3, Subtitle 2 of the MGCL or any successor statute unless the 
Board, upon the affirmative vote of a majority of the Board and upon such terms and 
conditions as specified by the Board, shall determine that such rights apply, with respect 
to the Series A Preferred Stock, to one or more transactions occurring after the date of 
such determination in connection with which Holders would otherwise be entitled to 
exercise such rights. Except for the right to participate in any issuance of new equity 
securities by the Company, as set forth in the Investment Agreement, the Holders shall 
not have any preemptive rights. 

SECTION 16. Term. Except as expressly provided in these Articles 
Supplementary, the shares of Series A Preferred Stock shall not be redeemable or 
otherwise mature and the term of the Series A Preferred Stock shall be perpetual. 

SECTION 17. Creation of Capital Stock. Subject to Section 13(b)(ii), the 
Board, or any duly authorized committee thereof, without the vote of the Holders, may 
authorize and issue additional shares of Capital Stock of the Company. 

SECTION 18. No Sinking Fund. Shares of Series A Preferred Stock shall 
not be subject to or entitled to the operation of a retirement or sinking fund. 

SECTION 19. Transfer Agent, Conversion Agent, Registrar and Paying 
Agent. The duly appointed Transfer Agent, Conversion Agent, Registrar and paying agent 
for the Series A Preferred Stock shall be Wells Fargo Bank, N. A. The Company may, in 
its sole discretion, appoint any other Person to serve as Transfer Agent, Conversion 
Agent, Registrar or paying agent for the Series A Preferred Stock and thereafter may 
remove or replace such other Person at any time. Upon any such appointment or removal, 
the Company shall send notice thereof by first class mail, postage prepaid, to the Holders. 
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SECTION 20. Replacement Certificates. (a) Mutilated, Destroyed, Stolen 
and Lost Certificates. If physical certificates evidencing the Series A Preferred Stock are 
issued, the Company shall replace any mutilated certificate at the Holder’s expense upon 
surrender of that certificate to the Transfer Agent. The Company shall replace certificates 
that become destroyed,  stolen or lost at the Holder’s expense upon delivery to the 
Company and the Transfer Agent of satisfactory evidence that the certificate has been 
destroyed, stolen or lost, together with any indemnity that may be required by the 
Transfer Agent and the Company. 

(b) Certificates Following Conversion. If physical certificates 
representing the Series A Preferred Stock are issued, the Company shall not be required 
to issue replacement certificates representing shares of Series A Preferred Stock on or 
after the Conversion Date applicable to such shares. In place of the delivery of a 
replacement certificate following the applicable Conversion Date, the Transfer Agent, 
upon receipt of the satisfactory evidence and indemnity described in clause (a) above, 
shall deliver the shares of Common Stock issuable upon conversion of such shares of 
Series A Preferred Stock formerly evidenced by the physical certificate. 

SECTION 21. Taxes. 

(a) Transfer Taxes. The Company shall pay any and all stock transfer, 
documentary, stamp and similar taxes that may be payable in respect of any issuance or 
delivery of shares of Series A Preferred Stock or shares of Common Stock or other 
securities issued on account of Series A Preferred Stock pursuant hereto or certificates 
representing such shares or securities. The Company shall not, however, be required to 
pay any such tax that may be payable in respect of any transfer involved in the issuance or 
delivery of shares of Series A Preferred Stock, shares of Common Stock or other 
securities to a beneficial owner other than the beneficial owner of the of Series A 
Preferred Stock immediately prior to such conversion, and shall not be required to make 
any such issuance, delivery or payment unless and until the Person otherwise entitled to 
such issuance, delivery or payment has paid to the Company the amount of any such tax 
or has established, to the satisfaction of the Company, that such tax has been paid or is 
not payable. 

(b) Withholding. All payments and distributions (or deemed 
distributions) on the shares of Series A Preferred Stock (and on the shares of Common 
Stock received upon their conversion) shall be subject to withholding and backup 
withholding of taxes to the extent required by law, subject to applicable exemptions, and 
amounts withheld, if any, shall be treated as received by the Holders. 

SECTION 22. Notices. All notices referred to herein shall be in writing 
and, unless otherwise specified herein, all notices hereunder shall be deemed to have been 
given upon the earlier of receipt thereof or three (3) Business Days after the mailing 
thereof if sent by registered or certified mail (unless first class mail shall be specifically 
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permitted for such notice under the terms of these Articles Supplementary) with postage 
prepaid, addressed: (i) if to the Company, to its office at NCR Corporation, 7 World 
Trade Center, 250 Greenwich Street, New York, NY, 10007 (Attention: General 
Counsel), (ii) if to any Holder, to such Holder at the address of such Holder as listed in 
the stock record books of the Company (which may include the records of the Transfer 
Agent) or (iii) to such other address as the Company or any such Holder, as the case may 
be, shall have designated by notice similarly given. 

SECTION 23. Facts Ascertainable. When the terms of these Articles 
Supplementary refer to a specific agreement or other document to determine the meaning 
or operation of a provision hereof, the Secretary of the Company shall maintain a copy of 
such agreement or document at the principal executive offices of the Company and a copy 
thereof shall be provided free of charge to any Holder who makes a request therefor. The 
Secretary of the Company shall also maintain a written record of the Issuance Date, the 
number of shares of Series A Preferred Stock issued to a Holder and the date of each such 
issuance, and shall furnish such written record free of charge to any Holder who makes a 
request therefor. 

SECTION 24. Waiver. Notwithstanding any provision in these Articles 
Supplementary to the contrary, any provision contained herein and any right of the 
Holders of Series A Preferred Stock granted hereunder may be waived as to all shares of 
Series A Preferred Stock (and the Holders thereof) upon the vote or written consent of the 
Holders of a majority of the shares of Series A Preferred Stock then outstanding. 

SECTION 25. Severability. If any term of the Series A Preferred Stock set 
forth herein is invalid, unlawful or incapable of being enforced by reason of any rule of 
law or public policy, all other terms set forth herein which can be given effect without the 
invalid, unlawful or unenforceable term will, nevertheless, remain in full force and effect, 
and no term herein set forth will be deemed dependent upon any other such term unless 
so expressed herein. 
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NCR CORPORATION 
BYLAWS 

AS AMENDED AND RESTATED ON FEBRUARY 20, 2018_______________, 2019 

ARTICLE I. 
Stockholders 

Section 1. ANNUAL MEETING. The Corporation shall hold annually a regular meeting of its stockholders for 
the election of the directors and for the transaction of general business, at such place as the Board of Directors shall 
determine. The annual meeting shall be held on the date and at the time set by the Board of Directors. Such annual 
meetings shall be general meetings, that is to say, open for the transaction of any business within the powers of the 
Corporation without special notice unless otherwise required by statute, by the charter of the Corporation (the 
“Charter”) or by these Bylaws. Failure to hold an annual meeting at the designated time shall not, however, 
invalidate the corporate existence or affect otherwise valid corporate acts. 

Section 2. SPECIAL MEETINGS. 

(a) General. The Chairman of the Board, President, Chief Executive Officer or Board of Directors may 
call a special meeting of the stockholders. Subject to subsection (b) of this Section 2, a special meeting of 
stockholders shall also be called by the Secretary of the Corporation to act on any matter that may properly be 
considered at a meeting of stockholders upon the written request of stockholders entitled to cast not less than 
twenty-five percent of all the votes entitled to be cast at such meeting. Unless requested by the stockholders entitled 
to cast a majority of all the votes entitled to be cast at such meeting, a special meeting need not be called to consider 
any matter which is substantially the same as a matter voted on at any special meeting of stockholders held during the 
preceding twelve months. 

(b) Stockholder Requested Special Meetings. (1) Any stockholder of record seeking to have 
stockholders request a special meeting shall, by sending written notice to the Secretary (the “Record Date Request 
Notice”) by registered mail, return receipt requested, request the Board of Directors to fix a record date to determine 
the stockholders entitled to request a special meeting (the “Request Record Date”). The Record Date Request Notice 
shall set forth the purpose of the meeting and the matters proposed to be acted on at it, shall be signed by one or 
more stockholders of record as of the date of signature (or their agents duly authorized in a writing accompanying the 
Record Date Request Notice), shall bear the date of signature of each such stockholder (or such agent) and shall set 
forth all information relating to each such stockholder and each matter proposed to be acted on at the meeting that 
would be required to be disclosed in connection with the solicitation of proxies for the election of directors in an 
election contest (even if an election contest is not involved), or would otherwise be required in connection with such 
a solicitation, in each case pursuant to Regulation 14A (or any successor provision) under the Securities Exchange 
Act of 1934, as amended (the “Exchange Act”). Upon receiving the Record Date Request Notice, the Board of 
Directors may fix a Request Record Date. The Request Record Date shall not precede and shall not be more than ten 
days after the close of business on the date on which the resolution fixing the Request Record Date is adopted by the 
Board of Directors. If the Board of Directors, within ten days after the date on which a valid Record Date Request 
Notice is received, fails to adopt a resolution fixing the Request Record Date, the Request Record Date shall be the 
close of business on the tenth day after the first date on which the Record Date Request Notice is received by the 
Secretary. 

(2) In order for any stockholder to request a special meeting to act on any matter that may properly be 
considered at a meeting of stockholders, one or more written requests for a special meeting (collectively, the 
“Special Meeting Request”) signed by stockholders of record (or their agents duly authorized in a writing 
accompanying the request) as of the Request Record Date entitled to cast not less than twenty-five percent (or, if the 
last sentence of Article I, Section 2(a) is applicable, a majority) of all of the votes entitled to be cast on such matter 
at such meeting (as applicable, the “Special Meeting Percentage”) shall be delivered to the Secretary. In addition, the 
Special Meeting Request shall (a) set forth the purpose of the meeting and the matters proposed to be acted on at it 
(which shall be limited to those lawful matters set forth in the Record Date Request Notice received by the 
Secretary), (b) bear the date of signature of each such stockholder (or such agent) signing the Special Meeting 
Request, (c) set forth (i) the name and address, as they appear in the Corporation’s books, of each stockholder 
signing such request (or on whose behalf the Special Meeting Request is signed), (ii) the class, series and number of 



all shares of stock of the Corporation which are owned (beneficially or of record) by such stockholder and (iii) the 
nominee holder for, and number of, shares of stock of the Corporation owned beneficially but not of record by such 
stockholder, (d) be sent to the Secretary by registered mail, return receipt requested, and (e) be received by the 
Secretary within 60 days after the Request Record Date. Any requesting stockholder (or agent duly authorized in a 
writing accompanying the revocation or the Special Meeting Request) may revoke his, her or its request for a special 
meeting at any time by written revocation delivered to the Secretary. 

(3) The Secretary shall inform the requesting stockholders of the reasonably estimated cost of preparing 
and delivering the notice of the meeting (including the Corporation’s proxy materials). The Secretary shall not be 
required to call a special meeting upon stockholder request and such meeting shall not be held unless, in addition to 
the documents required by paragraph (2) of this Section 2(b), the Secretary receives payment of such reasonably 
estimated cost prior to the preparation and mailing or delivery of such notice of the meeting. 

(4) Except as provided in the next sentence, any special meeting shall be held at such place, date and 
time as may be designated by the Chairman of the Board, Chief Executive Officer, President or the Board of 
Directors. In the case of any special meeting called by the Secretary upon the request of stockholders (a “Stockholder 
Requested Meeting”), such meeting shall be held at such place, date and time as may be designated by the Board of 
Directors; provided, however, that the date of any Stockholder Requested Meeting shall be not more than 90 days 
after the record date for such meeting (the “Meeting Record Date”); and provided further that if the Board of 
Directors fails to designate, within ten days after the date that a valid Special Meeting Request is actually received by 
the Secretary (the “Delivery Date”), a date and time for a Stockholder Requested Meeting, then such meeting shall 
be held at 2:00 p.m. local time on the 90th day after the Meeting Record Date or, if such 90th day is not a Business 
Day (as defined below), on the first preceding Business Day; and provided further that in the event that the Board of 
Directors fails to designate a place for a Stockholder Requested Meeting within ten days after the Delivery Date, 
then such meeting shall be held at the principal executive office of the Corporation. In fixing a date for any special 
meeting, the Chairman of the Board, President, Chief Executive Officer or Board of Directors may consider such 
factors as he, she or it deems relevant, including, without limitation, the nature of the matters to be considered, the 
facts and circumstances surrounding any request for the meeting and any plan of the Board of Directors to call an 
annual meeting or a special meeting. In the case of any Stockholder-Requested Meeting, if the Board of Directors 
fails to fix a Meeting Record Date that is a date within 30 days after the Delivery Date, then the close of business on 
the 30th day after the Delivery Date shall be the Meeting Record Date. The Board of Directors may revoke the 
notice for any Stockholder- Requested Meeting in the event that the requesting stockholders fail to comply with the 
provisions of paragraph (3) of this Section 2(b). 

(5) If written revocations of the Special Meeting Request have been delivered to the Secretary and the 
result is that stockholders of record (or their agents duly authorized in writing), as of the Request Record Date, 
entitled to cast less than the Special Meeting Percentage have delivered, and not revoked, requests for a special 
meeting to the Secretary (i) if the notice of meeting has not already been delivered, the Secretary shall refrain from 
delivering the notice of the meeting and send to all requesting stockholders who have not revoked such requests 
written notice of any revocation of a request for the special meeting, or (ii) if the notice of meeting has been 
delivered and if the Secretary first sends to all requesting stockholders who have not revoked requests for a special 
meeting on a matter written notice of any revocation of a request for the special meeting and written notice of the 
Corporation’s intention to revoke the notice of the meeting or for the chairman of the meeting to adjourn the meeting 
without action on the matter, (A) the Secretary may revoke the notice of the meeting at any time before ten days 
before the commencement of the meeting or (B) the chairman of the meeting may call the meeting to order and 
adjourn the meeting without acting on the matter. Any request for a special meeting received after a revocation by 
the Secretary of a notice of a meeting shall be considered a request for a new special meeting. 

(6) The Chairman of the Board of Directors, President, Chief Executive Officer or the Board of 
Directors may appoint regionally or nationally recognized independent inspectors of elections to act as the agent of 
the Corporation for the purpose of promptly performing a ministerial review of the validity of any purported Special 
Meeting Request received by the Secretary. For the purpose of permitting the inspectors to perform such review, no 
such purported Special Meeting Request shall be deemed to have been delivered to the Secretary until the earlier of 
(i) five Business Days after receipt by the Secretary of such purported request and (ii) such date as the independent 
inspectors certify to the Corporation that valid requests have been received by the Secretary, as of the Request 
Record Date, from stockholders of record entitled to cast not less than the Special Meeting Percentage. Nothing 
contained in this paragraph (6) shall in any way be construed to suggest or imply that the Corporation or any 
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stockholder shall not be entitled to contest the validity of any request, whether during or after such five Business Day 
period, or to take any other action (including, without limitation, the commencement, prosecution or defense of any 
litigation with respect thereto, and the seeking of injunctive relief in such litigation). 

(7) For purposes of these Bylaws, “Business Day” shall mean any day other than a Saturday, a Sunday or 
a day on which banking institutions in the State of New York are authorized or obligated by law or executive order 
to close. 

Section 3. NOTICE. Written, printed or electronic notice of every annual or special meeting of the 
stockholders shall be given to each stockholder entitled to vote at such meeting and to each stockholder entitled to 
notice of but not to vote at the meeting, by leaving the notice at his or her residence or usual place of business, by 
mail, by presenting it to such stockholder personally or by any other means permitted by Maryland law, at least 10 
days and not more than 90 days before such meeting. Notice of every meeting shall state the place, day and hour of 
such meeting and, in the case of a special meeting or as otherwise may be required by statute, the purpose for which 
the meeting is called. Subject to Section 8(a) of this Article I, any business of the Corporation may be transacted at 
an annual meeting of stockholders without being specifically designated in the notice, except such business as is 
required by any statute to be stated in such notice. No business shall be transacted at a special meeting of 
stockholders except as specifically designated in the notice. If mailed, such notice shall be deemed to be given when 
deposited in the United States mail addressed to the stockholder at the stockholder’s address as it appears on the 
records of the Corporation, with postage thereon prepaid. If transmitted electronically, such notice shall be deemed 
to be given when transmitted to the stockholder by an electronic transmission to any address or number of the 
stockholder at which the stockholder receives electronic transmissions. A single notice to all stockholders who share 
an address shall be effective as to any stockholder at such address who consents to such notice or after having been 
notified of the Corporation’s intent to give a single notice fails to object in writing to such single notice within 60 
days. Failure to give notice of any annual meeting to one or more stockholders, or any irregularity in such notice, 
shall not affect the validity of any annual meeting if held at the time and place fixed by Section 1 of this Article I, or 
the validity of any proceedings at any such meeting. The Corporation may postpone or cancel a meeting of 
stockholders by making a public announcement (as defined in Section 8(c)(3)) of such postponement or cancellation 
prior to the meeting. Notice of the date to which the meeting is postponed shall be given not less than ten days prior 
to such date and otherwise in the manner set forth in this section. 

Section 4. QUORUM, VOTING AND ADJOURNMENT. At a meeting of stockholders, the presence in 
person or by proxy of stockholders entitled to cast a majority of all the votes entitled to be cast at the meeting 
constitutes a quorum; but this sentence shall not affect any requirement under any statute or the Charter for the vote 
necessary for the adoption of any measure. The chairman of any special or annual meeting of stockholders may 
adjourn or postpone the meeting from time to time, whether or not a quorum is present. No notice of the time and 
place of adjourned or postponed meetings need be given except as required by law. The stockholders present at a 
duly called meeting at which a quorum is present may continue to transact business until adjournment or 
postponement, notwithstanding the withdrawal of enough stockholders to leave less than a quorum. At any such 
adjourned or postponed meeting at which a quorum shall be present, any business may be transacted which might 
have been transacted at the meeting as originally notified.  Except as required by any provision of law or, the Charter 
or Article X of these Bylaws requiring any action to be taken or approved by the affirmative vote of a majority or 
more of the votes entitled to be cast, a majority of all the votes cast at a duly called special or annual meeting of 
stockholders at which a quorum is present shall be sufficient to approve any matter which properly comes before the 
meeting, including the election of Directors. 

Section 5. PROXIES. A stockholder may cast the votes entitled to be cast by the holder of the shares of stock 
owned of record by the stockholder in person or by proxy executed by the stockholder or by the stockholder’s duly 
authorized agent in any manner permitted by law. Such proxy or evidence of authorization of such proxy shall be 
filed with the Corporation or its agent before or at the meeting. No proxy shall be valid more than eleven months 
after its date unless otherwise provided in the proxy. 

Section 6. ORGANIZATION AND CONDUCT. Every meeting of stockholders shall be conducted by an 
individual appointed by the Board of Directors to be chairman of the meeting or, in the absence of such appointment, 
by the Chairman of the Board or, in the case of a vacancy in the office or absence of the Chairman of the Board, by 
one of the following officers present at the meeting in the following order: the Vice Chairman of the Board, if there 
is one, the Chief Executive Officer, the President, the Vice Presidents in their order of rank and seniority, or, in the 
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absence of such officers, a chairman of the meeting chosen by the stockholders by the vote of a majority of the votes 
cast by stockholders present in person or by proxy. The Secretary, or, in the Secretary’s absence, an Assistant 
Secretary, or in the absence of both the Secretary and Assistant Secretaries, a person appointed by the Board of 
Directors or, in the absence of such appointment, a person appointed by the chairman of the meeting shall act as 
Secretary. In the event that the Secretary presides at a meeting of the stockholders, an Assistant Secretary, or in the 
absence of Assistant Secretaries, an individual appointed by the Board of Directors or the chairman of the meeting, 
shall record the minutes of the meeting. The order of business and all other matters of procedure at any meeting of 
stockholders shall be determined by the chairman of the meeting. The chairman of the meeting may prescribe such 
rules, regulations and procedures and take such action as, in the discretion of the chairman and without any action by 
the stockholders, are appropriate for the proper conduct of the meeting, including, without limitation, (a) restricting 
admission to the time set for the commencement of the meeting; (b) limiting attendance at the meeting to 
stockholders of record of the Corporation, their duly authorized proxies and other such individuals as the chairman 
of the meeting may determine; (c) limiting participation at the meeting on any matter to stockholders of record of the 
Corporation entitled to vote on such matter, their duly authorized proxies and other such individuals as the chairman 
of the meeting may determine; (d) limiting the time allotted to questions or comments by participants; (e) 
determining when the polls should be opened and closed; (f) maintaining order and security at the meeting; (g) 
removing any stockholder or any other individual who refuses to comply with meeting procedures, rules or 
guidelines as set forth by the chairman of the meeting; (h) concluding a meeting or recessing or adjourning the 
meeting to a later date and time and at a place announced at the meeting; and (i) complying with any state and local 
laws and regulations concerning safety and security. Unless otherwise determined by the chairman of the meeting, 
meetings of stockholders shall not be required to be held in accordance with the rules of parliamentary procedure. 

Section 7. Reserved. 

Section 8. ADVANCE NOTICE OF STOCKHOLDER NOMINEES FOR DIRECTOR AND OTHER 
STOCKHOLDER PROPOSALS. 

(a) Annual Meetings of Stockholders. (1) Nominations of individuals for election to the Board of 
Directors and the proposal of other business to be considered by the stockholders may be made at an annual meeting 
of stockholders (i) pursuant to the Corporation’s notice of meeting, (ii) by or at the direction of the Board of 
Directors or (iii) by any stockholder of the Corporation who was a stockholder of record both at the time of giving of 
notice by the stockholder as provided for in this Section 8(a) and at the time of the annual meeting, who is entitled to 
vote at the meeting in the election of each individual so nominated or on any such other business and who has 
complied in all respects with this Section 8(a). Compliance with the provisions of clause (iii) of the preceding 
sentence of this Section 8 shall be the exclusive means for a stockholder to make nominations before an annual 
meeting of stockholders or to submit other business (other than matters properly brought under Rule 14a-8 under the 
Exchange Act and included in the Corporation’s notice of meeting) before an annual meeting of stockholders. 

(2) Without qualification or limitation, in addition to any other applicable requirements, for nominations 
or other business to be properly brought before an annual meeting by a stockholder pursuant to clause (iii) of 
paragraph (a)(1) of this Section 8, the stockholder must have given timely notice thereof in writing to the Secretary 
of the Corporation and such other business must otherwise be a proper matter for action by the stockholders. To be 
timely, a stockholder’s notice shall set forth all information required under this Section 8 and shall be delivered to 
the Secretary at the principal executive office of the Corporation not earlier than the 150th day nor later than 5:00 
p.m., Eastern Time, on the 120th day prior to the first anniversary of the date of the proxy statement (as defined 
below) for the preceding year’s annual meeting; provided, however, that in the event that the date of the annual 
meeting is advanced or delayed by more than 30 days from the first anniversary of the date of the preceding year’s 
annual meeting, notice by the stockholder to be timely must be so delivered not earlier than the 150th day prior to the 
date of such annual meeting and not later than 5:00 p.m., Eastern Time, on the later of the 120th day prior to the date 
of such annual meeting or the tenth day following the day on which public announcement of the date of such meeting 
is first made. The public announcement of a postponement or adjournment of an annual meeting shall not commence 
a new time period for the giving of a stockholder’s notice as described above. 

(3) Such stockholder’s notice shall set forth 

(i) as to each individual whom the stockholder proposes to nominate for election or reelection as 
a director, (each, a “Proposed Nominee”), all information relating to the Proposed Nominee that would be required 
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to be disclosed in connection with the solicitation of proxies for the election of the Proposed Nominee as a director 
in an election contest (even if an election contest is not involved), or would otherwise be required in connection with 
such solicitation, in each case pursuant to Regulation 14A (or any successor provision) under the Exchange Act and 
the rules thereunder (including the Proposed Nominee’s written consent to being named in the proxy statement as a 
nominee and to serving as a director if elected); 

(ii) as to any business that the stockholder proposes to bring before the meeting, a description of 
such business, the stockholder’s reasons for proposing such business at the meeting and any material interest in such 
business of such stockholder or any Stockholder Associated Person (as defined below), individually or in the 
aggregate, including any anticipated benefit to the stockholder or the Stockholder Associated Person therefrom; 

(iii) as to the stockholder giving the notice, any Proposed Nominee and any Stockholder 
Associated Person, 

(A) the class, series and number of all shares of stock or other securities of the Corporation 
or any affiliate thereof (collectively, the “Company Securities”), if any, which are owned (beneficially or of record) 
by such stockholder, Proposed Nominee or Stockholder Associated Person, the date on which each such Company 
Security was acquired and the investment intent of such acquisition, and any short interest (including any opportunity 
to profit or share in any benefit from any decrease in the price of such stock or other security) in any Company 
Securities of any such person, 

(B) the nominee holder for, and number of, any Company Securities owned beneficially 
but not of record by such stockholder, Proposed Nominee or Stockholder Associated Person, 

(C) whether and the extent to which such stockholder, Proposed Nominee or Stockholder 
Associated Person, directly or indirectly (through brokers, nominees or otherwise), is subject to or during the last six 
months has engaged in any hedging, derivative or other transaction or series of transactions or entered into any other 
agreement, arrangement or understanding (including any short interest, any borrowing or lending of securities or any 
proxy or voting agreement), the effect or intent of which is to (I) manage risk or benefit of changes in the price of 
Company Securities or any security of any entity that was listed in the Peer Group in the Stock Performance Graph in 
the most recent annual report to security holders of the Corporation (a “Peer Group Company”) for such stockholder, 
Proposed Nominee or Stockholder Associated Person or (II) increase or decrease the voting power of such 
stockholder, Proposed Nominee or Stockholder Associated Person in the Corporation disproportionately to such 
person’s economic interest in the Company Securities, and 

(D) any substantial interest, direct or indirect (including, without limitation, any existing or 
prospective commercial, business or contractual relationship with the Corporation), by security holdings or 
otherwise, of such stockholder, Proposed Nominee or Stockholder Associated Person, in the Corporation, other than 
an interest arising from the ownership of Company Securities where such stockholder, Proposed Nominee or 
Stockholder Associated Person receives no extra or special benefit not shared on a pro rata basis by all other holders 
of the same class or series; 

(iv) as to the stockholder giving the notice, any Stockholder Associated Person with an interest 
or ownership referred to in clauses (ii) or (iii) of this paragraph (3) of this Section 8(a) and any Proposed Nominee, 

(A) the name and address of such stockholder, as they appear on the Corporation’s stock 
ledger, and the current name and business address, if different, of each such Stockholder Associated Person and any 
Proposed Nominee and 

(B) the investment strategy or objective, if any, of such stockholder and each such 
Stockholder Associated Person who is not an individual and a copy of the prospectus, offering memorandum or 
similar document, if any, provided to investors or potential investors in such stockholder and each such Stockholder 
Associated Person; and 

(v) to the extent known by the stockholder giving the notice, the name and address of any other 
stockholder supporting the nominee for election or reelection as a director or the proposal of other business on the 
date of such stockholder’s notice. 
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The Corporation may require such stockholder giving the notice, any Proposed Nominee and any 
Stockholder Associated Person to furnish such other information as may reasonably be required by the Corporation 
to determine the eligibility of such proposed nominee to serve as an independent director of the Corporation or that 
could be material to a reasonable stockholder’s understanding of the independence, or lack thereof, of such nominee. 

(4) Notwithstanding anything in this subsection (a) of this Section 8 to the contrary, in the event that the 
number of directors to be elected to the Board of Directors is increased, and there is no public announcement of such 
action at least 130 days prior to the first anniversary of the date of the proxy statement for the preceding year’s 
annual meeting, a stockholder’s notice required by this Section 8(a) shall also be considered timely, but only with 
respect to nominees for any new positions created by such increase, if it shall be delivered to the Secretary at the 
principal executive office of the Corporation not later than 5:00 p.m., Eastern Time, on the tenth day following the 
day on which such public announcement is first made by the Corporation. 

(5) For purposes of this Section 8, “Stockholder Associated Person” of any stockholder means (i) any 
person acting in concert with such stockholder, (ii) any beneficial owner of shares of stock of the Corporation owned 
of record or beneficially by such stockholder (other than a stockholder that is a depositary) and (iii) any Affiliate (as 
defined in Section 9 of this Article I) of such stockholder or such Stockholder Associated Person. 

(b) Special Meetings of Stockholders. Only such business shall be conducted at a special meeting of 
stockholders as shall have been brought before the meeting pursuant to the Corporation’s notice of meeting. 
Nominations of individuals for election to the Board of Directors may be made at a special meeting of stockholders 
at which directors are to be elected only (i) by or at the direction of the Board of Directors or (ii) provided that the 
special meeting has been called in accordance with Section 2 of this Article I for the purpose of electing directors, by 
any stockholder of the Corporation who is a stockholder of record both at the time of giving of notice provided for in 
this Section 8 and at the time of the special meeting, who is entitled to vote at the meeting in the election of each 
individual so nominated and who has complied in all respects with the notice procedures set forth in this Section 8. 
Compliance with the provisions of clause (ii) of the preceding sentence of this Section 8 and with the sentence 
immediately following this sentence shall be the exclusive means for a stockholder to make nominations before a 
special meeting of stockholders. In the event the Corporation calls a special meeting of stockholders for the purpose 
of electing one or more individuals to the Board of Directors, any such stockholder may nominate an individual or 
individuals (as the case may be) for election as a director as specified in the Corporation’s notice of meeting, if the 
stockholder’s notice required by paragraph (2) of this Section 8(a) shall be delivered to the Secretary at the principal 
executive office of the Corporation not earlier than the 120th day prior to such special meeting and not later than 
5:00 p.m., Eastern Time, on the later of the 90th day prior to such special meeting or the tenth day following the day 
on which public announcement is first made of the date of the special meeting and of the nominees proposed by the 
Board of Directors to be elected at such meeting. The public announcement of a postponement or adjournment of a 
special meeting shall not commence a new time period for the giving of a stockholder’s notice as described above. 

(c) General. (1) If information submitted pursuant to this Section 8 by any stockholder proposing a 
nominee for election as a director or any proposal for other business at a meeting of stockholders shall be inaccurate 
in any material respect, such information may be deemed not to have been provided in accordance with this Section 
8. Any such stockholder shall notify the Corporation of any inaccuracy or change (within two Business Days of 
becoming aware of such inaccuracy or change) in any such information. Upon written request by the Secretary or the 
Board of Directors, any such stockholder shall provide, within five Business Days of delivery of such request (or 
such other period as may be specified in such request), (A) written verification, satisfactory, in the discretion of the 
Board of Directors or any authorized officer of the Corporation, to demonstrate the accuracy of any information 
submitted by the stockholder pursuant to this Section 8 and (B) a written update of any information submitted by the 
stockholder pursuant to this Section 8 as of an earlier date. If a stockholder fails to provide such written verification 
or written update within such period, the information as to which written verification or written update was requested 
may be deemed not to have been provided in accordance with this Section 8. 

(2) Only such individuals who are nominated in accordance with this Section 8 shall be eligible for 
election by stockholders as directors, and only such business shall be conducted at a meeting of stockholders as shall 
have been properly brought before the meeting in accordance with this Section 8. The chairman of the meeting shall 
have the power to determine whether a nomination or any other business proposed to be brought before the meeting 
was made or proposed, as the case may be, in accordance with this Section 8. 
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(3) “The date of the proxy statement” shall have the same meaning as “the date of the company’s proxy 
statement released to shareholders” as used in Rule 14a-8(e) promulgated under the Exchange Act, as interpreted by 
the Securities and Exchange Commission from time to time.  “Public announcement” shall mean disclosure (i) in a 
press release reported by the Dow Jones News Service, Associated Press, Business Wire, PR Newswire or other 
widely circulated news or wire service or (ii) in a document publicly filed by the Corporation with the Securities and 
Exchange Commission pursuant to the Exchange Act. 

(4) Notwithstanding the foregoing provisions of this Section 8, a stockholder shall also comply with all 
applicable requirements of state law and of the Exchange Act and the rules and regulations thereunder with respect to 
the matters set forth in this Section 8. Nothing in this Section 8 shall be deemed to affect any right of a stockholder to 
request inclusion of a proposal in, or the right of the Corporation to omit a proposal from, the Corporation’s proxy 
statement pursuant to Rule 14a-8 (or any successor provision) under the Exchange Act; provided, however, that any 
references in these Bylaws to the Exchange Act or the rules and regulations promulgated thereunder are not intended 
to and shall not limit the requirements applicable to nominations to be considered pursuant to clause (iii) of this 
Section 8(a)(1) or clause (ii) of the second sentence of the first paragraph of this Section 8(b). Nothing in this 
Section 8 shall require disclosure of revocable proxies received by the stockholder or Stockholder Associated Person 
pursuant to a solicitation of proxies after the filing of an effective Schedule 14A by such stockholder or Stockholder 
Associated Person under Section 14(a) of the Exchange Act. 

(5) Pursuant to Section 9 of this Article I, the Corporation shall not be required to include a Stockholder 
Nominee in the Company Proxy Materials (each as defined in Section 9 of this Article I) for any annual meeting of 
stockholders for which meeting the Secretary of the Corporation receives a notice that an Eligible Stockholder (as 
defined in Section 9 of this Article I) or any other stockholder has nominated such Stockholder Nominee for election 
to the Board of Directors pursuant to the advance notice requirements for stockholder nominees for director set forth 
in this Section 8. 

Section 9. PROXY ACCESS. 

(a) Notwithstanding anything to the contrary in these Bylaws, whenever the Board of Directors solicits 
proxies with respect to the election of directors at an annual meeting of stockholders the Corporation shall, subject to 
the provisions of this Section 9, include in its proxy statement and related additional soliciting materials relating to 
the election of directors, if any (the “Company Proxy Materials”) pursuant to Section 12(a) of the Exchange Act, in 
addition to any individuals nominated for election as a director by or at the direction of the Board of Directors, the 
name, together with the Required Information (as defined below), of any individual nominated for election to the 
Board of Directors (each such individual being hereinafter referred to as a “Stockholder Nominee”) by a stockholder 
or group of no more than 20 stockholders that satisfies the requirements of this Section 9 (such individual or group, 
including as the context requires each member thereof, being hereinafter referred to as the “Eligible Stockholder”). 
For purposes of this Section 9, the “Required Information” that the Corporation shall include in the Company Proxy 
Materials is (A) the information provided to the Secretary of the Corporation concerning the Stockholder Nominee 
and the Eligible Stockholder that is required to be disclosed in the Company Proxy Materials by the rules and 
regulations promulgated under the Exchange Act and (B) if the Eligible Stockholder so elects, a written statement in 
support of the Stockholder Nominee’s candidacy, not to exceed 500 words, delivered to the Secretary of the 
Corporation at the time the Notice of Proxy Access Nomination (as defined below) required by this Section 9 is 
provided (the “Statement”).  Notwithstanding anything to the contrary contained in this Section 9, the Corporation 
may omit from the Company Proxy Materials any information or Statement (or portion thereof) that the Board of 
Directors determines is materially false or misleading, omits to state any material fact necessary in order to make 
such information or Statement, in light of the circumstances under which it was provided or made, not misleading, or 
would violate any applicable law or regulation. 

(b) To be eligible to require the Company to include a Stockholder Nominee in the Company Proxy 
Materials pursuant to this Section 9, an Eligible Stockholder must have Owned (as defined below) at least three 
percent of the total number of outstanding shares of common stock, par value $0.01 per share (the “Common 
Stock”), of the Corporation (the “Required Shares”) continuously for at least three consecutive years (the “Minimum 
Holding Period”) as of the date the Notice of Proxy Access Nomination is received by the Secretary of the 
Corporation in accordance with this Section 9, and must continuously Own the Required Shares through the date of 
such annual meeting (and any postponement or adjournment thereof).  For purposes of this Section 9, an Eligible 
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Stockholder shall be deemed to “Own” only those outstanding shares of Common Stock as to which the Eligible 
Stockholder possesses both (i) full voting and investment rights and (ii) the full economic interest (including the 
opportunity for profit from and risk of loss on); provided that the number of shares calculated in accordance with 
clauses (i) and (ii) shall not include any shares (A) sold by such Eligible Stockholder or any of its Affiliates (as 
defined below) in any transaction that has not been settled or closed, including short sales, (B) borrowed by such 
Eligible Stockholder or any of its Affiliates for any purpose or purchased by such Eligible Stockholder or any of its 
Affiliates pursuant to an agreement to resell, (C) that are subject to any option, warrant, forward contract, swap, 
contract of sale, other derivative or similar instrument, agreement, arrangement or understanding entered into by 
such stockholder or any of its Affiliates, whether any such instrument, agreement, arrangement or understanding is to 
be settled with shares or with cash based on the notional amount or value of outstanding shares of Common Stock, in 
any such case which instrument, agreement, arrangement or understanding has, or is intended to have, the purpose or 
effect of (1) reducing in any manner, to any extent or at any time in the future, such stockholder’s or its Affiliate’s 
full right to vote or direct the voting of any such shares and/or (2) hedging, offsetting or altering to any degree any 
gain or loss arising from the full economic ownership of such shares by such stockholder or its Affiliate or (D) for 
which the stockholder has transferred the right to vote the shares other than by means of a proxy, power of attorney 
or other instrument or arrangement that is unconditionally revocable at any time by the stockholder and that 
expressly directs the proxy holder to vote at the direction of the stockholder.  In addition, an Eligible Stockholder 
shall be deemed to “Own” shares of Common Stock (x) held in the name of a nominee or other intermediary so long 
as the stockholder retains the full right to instruct how the shares are voted with respect to the election of directors 
and possesses the full economic interest in the shares of Common Stock, or (y) that such Eligible Stockholder has 
loaned but has the power to recall from the borrower on not more than five Business Days’ notice; provided that the 
Eligible Stockholder has in fact recalled such shares for return within at least five Business Days as of the time the 
Notice of Proxy Access Nomination is provided, and, once returned from the borrower, holds such shares 
continuously through the date of the annual meeting of stockholders (and any postponement or adjournment thereof). 
For purposes of this Section 9, the terms “Owned,” “Owning” and other variations of the word “Own” shall have 
correlative meanings.  Whether outstanding shares of Common Stock are “Owned” for these purposes shall be 
determined by the Board of Directors in its sole discretion.  In addition, the term “Affiliate” or “Affiliates” shall have 
the meaning ascribed thereto under the Exchange Act. 

(c) To be eligible to require the Company to include a Stockholder Nominee in the Company Proxy 
Materials pursuant to this Section 9, an Eligible Stockholder must provide to the Secretary of the Corporation, in 
proper form and within the times specified below, (i) a written notice expressly electing to have such Stockholder 
Nominee included in the Company Proxy Materials pursuant to this Section 9 (a “Notice of Proxy Access 
Nomination”) and (ii) any updates or supplements to such Notice of Proxy Access Nomination.  To be timely, the 
Notice of Proxy Access Nomination must be delivered or mailed to and received by the Secretary of the Corporation 
at the principal executive office of the Corporation not earlier than the 150th day nor later than 5:00 p.m., Eastern 
Time, on the 120th day prior to the first anniversary of the date of the proxy statement for the preceding year’s 
annual meeting; provided, however, that in the event that the date of the annual meeting of stockholders is advanced 
or delayed by more than 30 days from the first anniversary of the date of the preceding year’s annual meeting, the 
Notice of Proxy Access Nomination to be timely must be so delivered or mailed to and received by the Secretary not 
earlier than the 150th day prior to the date of such annual meeting and not later than 5:00 p.m., Eastern Time, on the 
later of the 120th day prior to the date of such annual meeting, as originally convened, or the tenth day following the 
day on which public announcement of the date of such annual meeting is first made.  The public announcement of a 
postponement or an adjournment of an annual meeting shall not commence a new time for the giving of a Notice of 
Proxy Access Nomination as described above. 

(d) To be in proper form for purposes of this Section 9, the Notice of Proxy Access Nomination 
delivered or mailed to and received by the Secretary shall include the following information: 

(1) (A) one or more written statements from the record holder of the Required Shares (or from each 
intermediary through which the Required Shares are or have been held during the Minimum Holding Period and, if 
applicable, each participant in the Depository Trust Company (“DTC”) or affiliate of a DTC participant through 
which the Required Shares are or have been held by such intermediary during the Minimum Holding Period if the 
intermediary is not a DTC participant or affiliate of a DTC participant) verifying that, as of a date within seven 
Business Days prior to the date the Notice of Proxy Access Nomination is delivered to or mailed to and received by 
the Secretary of the Corporation, the Eligible Stockholder Owns, and has Owned continuously for the Minimum 
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Holding Period, the Required Shares, and (B) the Eligible Stockholder’s agreement to provide (i) within five 
Business Days after the record date for the annual meeting of stockholders, written statements from the record holder 
or intermediaries between the record holder and the Eligible Stockholder verifying the Eligible Stockholder’s 
continuous Ownership of the Required Shares through the close of business on the record date, together with a 
written statement by the Eligible Stockholder that such Eligible Stockholder will continue to Own the Required 
Shares through the date of such annual meeting (and any postponement or adjournment thereof), and (ii) the updates 
and supplements to the Notice of Proxy Access Nomination at the times and in the forms required by this Section 9; 

(2) a copy of the Schedule 14N filed or to be filed with the Securities and Exchange Commission as 
required by Rule 14a-18 under the Exchange Act; 

(3) information that is the same as would be required to be set forth in a stockholder’s notice of 
nomination pursuant to Section 8(a)(3) of this Article I, including the written consent of the Stockholder Nominee to 
being named in the Company Proxy Materials as a nominee and to serving as a director if elected; 

(4) a written undertaking executed by the Stockholder Nominee (A) that such Stockholder Nominee (i) 
is not, and will not become, a party to any agreement, arrangement or understanding with any person or entity other 
than the Corporation in connection with service or action as a director of the Corporation that has not been disclosed 
to the Corporation and (ii) will serve as a director of the Corporation if elected and (B) attaching a completed 
Stockholder Nominee questionnaire (which questionnaire shall be provided by the Corporation, upon request by the 
Eligible Stockholder, and shall include all information relating to the Stockholder Nominee that would be required to 
be disclosed in connection with the solicitation of proxies for the election of the Stockholder Nominee as a director 
in an election contest (even if an election contest is not involved), or would otherwise be required in connection with 
such solicitation, in each case pursuant to Regulation 14A (or any successor provision) under the Exchange Act, or 
would be required pursuant to the rules of any national securities exchange on which any securities of the 
Corporation are listed or over-the-counter market on which any securities of the Corporation are traded); 

(5) the written agreement of the Stockholder Nominee, upon such Stockholder Nominee’s election, to 
make such acknowledgments, enter into such agreements and provide such information as the Board of Directors 
requires of all directors at such time, including, without limitation, agreeing to be bound by the Corporation’s code 
of conduct, corporate governance guidelines, insider trading policy and other similar policies and procedures; 

(6) an irrevocable resignation of the Stockholder Nominee, which shall become effective upon a 
determination by the Board of Directors that the information provided to the Corporation by such individual pursuant 
to this Section 9 or pursuant to Section 8(a)(3) of this Article I was untrue in any material respect or omitted to state 
a material fact necessary in order to make the information, in light of the circumstances under which it was provided, 
not misleading; 

(7) a representation that the Eligible Stockholder (A) acquired the Required Shares in the ordinary 
course of business and not with the intent to change or influence control of the Corporation, and that neither the 
Eligible Stockholder nor any Stockholder Nominee being nominated thereby presently has such intent, (B) has not 
nominated and will not nominate for election to the Board of Directors at the annual meeting of stockholders (or any 
postponement or adjournment thereof) any individual other than the Stockholder Nominee(s) included in the 
Company Proxy Materials pursuant to this Section 9, (C) has not engaged and will not engage in, and has not been 
and will not be a “participant” in another person’s, “solicitation,” each within the meaning of Rule 14a-1(l) under the 
Exchange Act, in support of the election of any individual as a director at the annual meeting (or any postponement 
or adjournment thereof) other than such Stockholder Nominee(s) or a nominee of the Board of Directors, (D) has 
complied, and will comply, with all applicable laws and regulations applicable to solicitations and the use, if any, of 
soliciting material in connection with the annual meeting, including, without limitation, Rule 14a-9 under the 
Exchange Act, (E) will not distribute to any stockholder any form of proxy for the annual meeting other than the 
form distributed by the Corporation and (F) has not provided and will not provide any fact, statement or information 
in its communications with the Corporation and the stockholders that was not or will not be true, correct and 
complete in all material respects or which omitted or will omit to state a material fact necessary in order to make 
such fact, statement or information, in light of the circumstances under which they were or will be provided, not 
misleading; 
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(8) a written undertaking that the Eligible Stockholder (A) assumes all liability based, in whole or in 
part, on any legal or regulatory violation arising out of communications with the stockholders by the Eligible 
Stockholder, its Affiliates and associates or their respective agents or representatives, either before or after providing 
a Notice of Proxy Access Nomination pursuant to this Section 9, or out of any fact, statement or information that the 
Eligible Stockholder or its Stockholder Nominee(s) provided to the Corporation pursuant to this Section 9 or 
otherwise in connection with the inclusion of such Stockholder Nominee(s) in the Company Proxy Materials 
pursuant to this Section 9, and (B) indemnifies and holds harmless the Corporation and each of its directors, officers 
and employees against any liability, loss, damage or expense in connection with any threatened or pending action, 
suit or proceeding, whether legal, administrative or investigative, against the Corporation or any of its directors, 
officers or employees arising out of any nomination of a Stockholder Nominee or inclusion of such Stockholder 
Nominee in the Company Proxy Materials pursuant to this Section 9; 

(9) a written description of any oral or written compensation, payment or other agreement, arrangement 
or understanding with any person or entity other than the Corporation under which the Stockholder Nominee is 
receiving or may receive compensation or payments related to service on the Board of Directors, together with a 
copy of any such agreement, arrangement or understanding if written; 

(10) a written description of any oral or written agreement, arrangement or understanding with, or oral 
or written commitment or assurance to, any person or entity as to how the Stockholder Nominee, if elected as a 
director of the Corporation, will act or vote on any issue or question or issues or questions generally, together with a 
copy of any such agreement, arrangement, understanding, commitment or assurance if written; and 

(11) in the case of the nomination by a group, the designation by all group members of one group 
member or a duly authorized representative thereof that is irrevocably authorized to act on behalf of, and to bind, all 
group members with respect to matters relating to the nomination, including withdrawal of the nomination. 

The Corporation may also require each Stockholder Nominee and the Eligible Stockholder to furnish 
such other information (A) as may reasonably be required by the Corporation to determine the eligibility of such 
Stockholder Nominee to serve as an independent director, (B) that could be material to a stockholder’s 
understanding of the independence or lack of independence of such Stockholder Nominee or (C) as may reasonably 
be required by the Corporation to determine that the Eligible Stockholder meets the criteria for qualification as an 
Eligible Stockholder. 

(e) To be eligible to require the Corporation to include a Stockholder Nominee in the Company Proxy 
Materials pursuant to this Section 9, an Eligible Stockholder also must provide such updates and supplements to the 
Notice of Proxy Access Nomination as are necessary to ensure that the information provided or required to be 
provided in such Notice of Proxy Access Information pursuant to this Section 9 shall be true, correct and complete as 
of each of the record date for the annual meeting of stockholders and the date that is ten Business Days prior to such 
annual meeting or any postponement or adjournment thereof.  Any such update or supplement (or a written notice 
stating that there is no such update or supplement) shall be delivered or mailed to and received by the Secretary at 
the principal executive office of the Corporation not later than 5:00 p.m., Eastern Time, on the fifth Business Day 
after the record date for the meeting (in the case of the update and supplement required to be made as of the record 
date) and not later than 5:00 p.m., Eastern Time, on the eighth Business Day prior to the date of the meeting, if 
practicable, or, if not practicable, on the first practicable date prior to the meeting or any postponement or 
adjournment thereof (in the case of the update and supplement required to be made as of ten Business Days prior to 
the meeting or any postponement or adjournment thereof). 

(f) In the event that any fact, statement or information provided by the Eligible Stockholder or a 
Stockholder Nominee to the Corporation or the stockholders ceases to be true, correct and complete in all material 
respects or omits a material fact necessary to make such fact, statement or information, in light of the circumstances 
under which they were provided, not misleading, the Eligible Stockholder or Stockholder Nominee, as the case may 
be, shall promptly notify the Secretary of the Corporation of any related defect in such previously provided fact, 
statement or information and of the fact, statement or information required to correct any such defect. 

(g) Whenever an Eligible Stockholder consists of a group of more than one stockholder, each provision 
in this Section 9 that requires the Eligible Stockholder to provide any written statements, representations, 
undertakings, agreements or other instruments or to comply with any other conditions shall be deemed to require 
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each stockholder that is a member of such group to provide such statements, representations, undertakings, 
agreements or other instruments and to meet such other conditions (which, if applicable, shall apply with respect to 
the portion of the Required Shares Owned by such stockholder).  When an Eligible Stockholder is comprised of a 
group, a violation of any provision of these Bylaws by any member of the group shall be deemed a violation by the 
entire group.  No person may be a member of more than one group of persons constituting an Eligible Stockholder 
with respect to any annual meeting of stockholders.  In determining the aggregate number of stockholders in a group, 
two or more funds that are part of the same family of funds under common management and investment control (a 
“Qualifying Fund Family”) shall be treated as one stockholder.  Not later than the deadline for delivery of the Notice 
of Proxy Access Nomination pursuant to this Section 9, a Qualifying Fund Family whose stock Ownership is counted 
for purposes of determining whether a stockholder or group of stockholders qualifies as an Eligible Stockholder shall 
provide to the Secretary of the Corporation such documentation as is reasonably satisfactory to the Board of 
Directors, in its sole discretion, that demonstrates that the funds comprising the Qualifying Fund Family satisfy the 
definition thereof. 

(h) The maximum number of Stockholder Nominees nominated by all Eligible Stockholders and entitled 
to be included in the Company Proxy Materials with respect to an annual meeting of stockholders shall be the greater 
of (i) 25% of the number of directors up for election as of the last day on which a Notice of Proxy Access 
Nomination may be timely delivered pursuant to and in accordance with this Section 9 (the “Final Proxy Access 
Nomination Date”) or, if such percentage is not a whole number, the closest whole number below such percentage or 
(ii) two; provided that the maximum number of Stockholder Nominees entitled to be included in the Company Proxy 
Materials with respect to a forthcoming annual meeting of stockholders shall be reduced by the number of 
individuals who were elected as directors at the immediately preceding or second preceding annual meeting of 
stockholders after inclusion in the Company Proxy Materials pursuant to this Section 9 and whom the Board of 
Directors nominates for re-election at such forthcoming annual meeting of stockholders.  In the event that the Board 
of Directors elects to reduce the size of the Board of Directors to be elected at the annual meeting of stockholders, 
the maximum number of Stockholder Nominees eligible for inclusion in the Company Proxy Materials pursuant to 
this Section 9 shall be calculated based on the number of directors serving as so reduced.  Any individual nominated 
by an Eligible Stockholder for inclusion in the Company Proxy Materials pursuant to this Section 9 whose 
nomination is subsequently withdrawn or whom the Board of Directors decides to nominate for election to the Board 
of Directors shall be counted as one of the Stockholder Nominees for purposes of determining when the maximum 
number of Stockholder Nominees eligible for inclusion in the Company Proxy Materials pursuant to this Section 9 
has been reached.  Any Eligible Stockholder submitting more than one Stockholder Nominee for inclusion in the 
Company Proxy Materials pursuant to this Section 9 shall rank such Stockholder Nominees based on the order that 
the Eligible Stockholder desires such Stockholder Nominees be selected for inclusion in the Company Proxy 
Materials in the event that the total number of Stockholder Nominees submitted by Eligible Stockholders pursuant to 
this Section 9 exceeds the maximum number of Stockholder Nominees eligible for inclusion in the Company Proxy 
Materials pursuant to this Section 9(h).  In the event the number of Stockholder Nominees submitted by Eligible 
Stockholders pursuant to this Section 9 exceeds the maximum number of Stockholder Nominees eligible for 
inclusion in the Company Proxy Materials pursuant to this Section 9(h), the highest-ranking Stockholder Nominee 
from each Eligible Stockholder pursuant to the preceding sentence shall be selected for inclusion in the Company 
Proxy Materials until the maximum number of Stockholder Nominees is reached, proceeding in order of the number 
of shares of Common Stock (largest to smallest) disclosed as Owned by each Eligible Stockholder in the Notice of 
Proxy Access Nomination submitted to the Secretary of the Corporation.  If the maximum number of Stockholder 
Nominees is not reached after the highest-ranking Stockholder Nominee from each Eligible Stockholder has been 
selected, this selection process shall continue as many times as necessary, following the same order each time, until 
the maximum number of Stockholder Nominees is reached.  The Stockholder Nominees so selected in accordance 
with this Section 9(h) shall be the only Stockholder Nominees whom the Corporation may include in the Company 
Proxy Materials and, following such selection, if the Stockholder Nominees so selected are not included in the 
Company Proxy Materials or are not submitted for election for any reason (other than the failure of the Corporation 
to comply with this Section 9), no other Stockholder Nominees shall be included in the Company Proxy Materials 
pursuant to this Section 9. 

(i) The Corporation shall not be required to include, pursuant to this Section 9, a Stockholder Nominee 
in the Company Proxy Materials for any annual meeting of stockholders (i) for which meeting the Secretary of the 
Corporation receives a notice that the Eligible Stockholder or any other stockholder has nominated one or more 
individuals for election to the Board of Directors pursuant to the advance notice requirements for stockholder 
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nominees for director set forth in Section 8 of this Article I, (ii) if the Eligible Stockholder who has nominated such 
Stockholder Nominee has engaged in or is currently engaged in, or has been or is a “participant” in another person’s, 
“solicitation,” each within the meaning of Rule 14a-1(l) under the Exchange Act, in support of the election of any 
individual as a director at the annual meeting other than its Stockholder Nominee(s) or a nominee of the Board of 
Directors, (iii) if such Stockholder Nominee would not qualify as an Independent Director, (iv) if the election of such 
Stockholder Nominee as a director would cause the Corporation to fail to comply with these Bylaws, the charter of 
the Corporation, the rules and listing standards of any national securities exchange on which any securities of the 
Corporation are listed or over-the-counter market on which any securities of the Corporation are traded, or any 
applicable state or federal law, rule or regulation or any material agreement to which the Corporation is a party, (v) if 
such Stockholder Nominee is or has been, within the past three years, an officer or director of a competitor, as 
defined in Section 8 of the Clayton Antitrust Act of 1914, (vi) if such Stockholder Nominee is a defendant in or 
named subject of a pending criminal proceeding (excluding traffic violations and other minor offenses) or has been 
convicted or has pleaded nolo contendere in such a criminal proceeding within the past ten years, (vii) if such 
Stockholder Nominee is subject to any order of the type specified in Rule 506(d) of Regulation D promulgated under 
the Securities Act of 1933, as amended, (viii) if the Eligible Stockholder who has nominated such Stockholder 
Nominee or such Stockholder Nominee provides any fact, statement or information to the Corporation or the 
stockholders required or requested pursuant to this Section 9 that is not true, correct and complete in all material 
respects or that omits a material fact necessary to make such fact, statement or information, in light of the 
circumstances in which it was provided, not misleading, or that otherwise contravenes any of the agreements, 
representations or undertakings made by such Eligible Stockholder or Stockholder Nominee pursuant to this Section 
9 or (ix) if the Eligible Stockholder who has nominated such Stockholder Nominee or such Stockholder Nominee 
fails to comply with any of its obligations pursuant to this Section 9, in each instance as determined by the Board of 
Directors, in its sole discretion. 

(j) Notwithstanding anything to the contrary set forth herein, the Board of Directors or the chairman of 
the meeting shall declare a nomination by an Eligible Stockholder to be invalid, and such nomination shall be 
disregarded notwithstanding that proxies in respect of such vote may have been received by the Corporation, if (i) 
the Stockholder Nominee(s) and/or the applicable Eligible Stockholder shall have failed to comply with its or their 
obligations under this Section 9, as determined by the Board of Directors or such officer, or (ii) the Eligible 
Stockholder, or a qualified representative thereof, does not appear at the annual meeting of stockholders to present 
the nomination of the Stockholder Nominee(s) included in the Company Proxy Materials pursuant to this Section 9. 
For purposes of this Section 9(j), to be considered a qualified representative of a stockholder, a person must be a 
duly authorized officer, manager or partner of such stockholder or must be authorized by a writing executed by such 
stockholder or an electronic transmission delivered by such stockholder to act for such stockholder as its proxy at the 
annual meeting of stockholders and such person must produce such writing or electronic transmission, or a reliable 
reproduction thereof, at such annual meeting. 

(k) Any Stockholder Nominee who is included in the Company Proxy Materials for an annual meeting of 
stockholders but either (i) withdraws from or becomes ineligible or unavailable for election to the Board of Directors 
at such annual meeting or (ii) does not receive a number of “for” votes equal to at least 25% of the number of votes 
cast by stockholders in the election of such Stockholder Nominee at such annual meeting shall be ineligible for 
inclusion in the Company Proxy Materials as a Stockholder Nominee pursuant to this Section 9 for the next two 
annual meetings of stockholders.  For the avoidance of doubt, this Section 9(k) shall not prevent any stockholder 
from nominating any individual to the Board of Directors pursuant to and in accordance with Section 8 of this 
Article I. 

(l) This Section 9 provides the exclusive method for a stockholder to require the Corporation to include 
nominee(s) for election to the Board of Directors in the Company Proxy Materials. 

Section 10. Reserved. 

Section 11. CONTROL SHARE ACQUISITION ACT. The acquisition of shares of common stock of the 
Corporation by any existing or future stockholders or their affiliates or associates shall be exempt from all of the 
provisions of Subtitle 7 (entitled “Voting Rights of Certain Control Shares”) of Title 3 of the Maryland General 
Corporation Law (the “MGCL”), as amended. This Section 11 may be repealed, in whole or in part, at any time, 
whether before or after an acquisition of control shares and such repeal may, to the extent provided by any successor 
bylaw, apply to any prior or subsequent control share acquisition. 
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ARTICLE II. 
Board of Directors 

Section 1. GENERAL POWERS. Subject to the restrictions contained in the Charter and these Bylaws, the 
business and affairs of the Corporation shall be managed under the direction of its Board of Directors. The Board of 
Directors shall have the power to fix the compensation of its members and to provide for the payment of the 
expenses of directors in attending meetings of the Board of Directors and of any committee of the Board of 
Directors. 

Section 2. TENURE. Subject to removal, death, resignation or retirement of a director, a director shall hold 
office until the annual meeting of the stockholders for the year in which such director’s term expires and until a 
successor shall be elected and qualify, or a successor appointed as provided in Section 7.1(d) of the Charter. 

Section 3. NUMBER. From time to time, the number of directors may be increased to not more than 20, or 
decreased to not less than the minimum number required by the MGCL, upon resolution approved by a majority of 
the total number of directors which the Corporation would have if there were no vacancies (the “Whole Board”). 

Section 4. ANNUAL MEETING. An annual meeting of the Board of Directors shall be held immediately after 
and at the same place as the annual meeting of stockholders, no notice other than this Bylaw being necessary. In the 
event such meeting is not so held, the meeting may be held at such time and place as shall be specified in a notice 
given as hereinafter provided for special meetings of the Board of Directors. 

Section 5. SPECIAL MEETINGS. Special meetings of the Board of Directors may be called by or at the 
request of the Chairman of the Board, Chief Executive Officer, President or by a majority of the directors then in 
office. The person or persons authorized to call special meetings of the Board of Directors may fix any place as the 
place for holding any special meeting of the Board of Directors called by them. The Board of Directors may provide, 
by resolution, the time and place for the holding of special meetings of the Board of Directors without other notice 
than such resolution. 

Section 6. NOTICE. Notice of any special meeting of the Board of Directors shall be delivered personally or 
by telephone, electronic mail, facsimile transmission, United States mail or courier to each director at his or her 
business or residence address. Notice by personal delivery, telephone, electronic mail or facsimile transmission shall 
be given at least 24 hours prior to the meeting. Notice by United States mail shall be given at least three days prior to 
the meeting. Notice by courier shall be given at least two days prior to the meeting. Telephone notice shall be 
deemed to be given when the director or his or her agent is personally given such notice in a telephone call to which 
the director or his or her agent is a party. Electronic mail notice shall be deemed to be given upon transmission of the 
message to the electronic mail address given to the Corporation by the director. Facsimile transmission notice shall 
be deemed to be given upon completion of the transmission of the message to the number given to the Corporation 
by the director and receipt of a completed answer-back indicating receipt. Notice by United States mail shall be 
deemed to be given when deposited in the United States mail properly addressed, with postage thereon prepaid. 
Notice by courier shall be deemed to be given when deposited with or delivered to a courier properly addressed. 
Neither the business to be transacted at, nor the purpose of, any annual, regular or special meeting of the Board of 
Directors need be stated in the notice, unless specifically required by statute or these Bylaws. 

Section 7. QUORUM AND VOTING. A majority of the directors shall constitute a quorum for the transaction 
of business at any meeting of the Board of Directors, but if, at any meeting of the Board of Directors, there shall be 
less than a quorum present, a majority of the directors present at the meeting, without further notice, may adjourn the 
same from time to time, until a quorum shall attend. Except as required by applicable law, or as provided in the 
Charter or these Bylaws, a majority of the directors present at any meeting at which a quorum is present shall decide 
any questions that may come before the meeting, unless the concurrence of a greater proportion is required for such 
action by applicable law, the charter or these bylaws. If enough directors have withdrawn from a meeting to leave 
less than a quorum, but the meeting is not adjourned, the action of the majority of that number of directors necessary 
to constitute a quorum at such meeting shall be the action of the Board of Directors, unless the concurrence of a 
greater proportion is required for such action by applicable law, the Charter or these Bylaws. 
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Section 8. TELEPHONE MEETINGS. Members of the Board of Directors may participate in a meeting by 
means of a conference telephone or other communications equipment if all persons participating in the meeting can 
hear each other at the same time. Participation in a meeting by these means constitutes presence in person at a 
meeting. 

Section 9. WRITTEN CONSENT BY DIRECTORS. Any action required or permitted to be taken at any 
meeting of the Board of Directors may be taken without a meeting, if a consent in writing or by electronic 
transmission to such action is given by each director and filed with the minutes of proceedings of the Board of 
Directors. 

Section 10. RELIANCE. Each director and officer of the Corporation shall, in the performance of his or her 
duties with respect to the Corporation, be entitled to rely on any information, opinion, report or statement, including 
any financial statement or other financial data, prepared or presented by an officer or employee of the Corporation 
whom the director or officer reasonably believes to be reliable and competent in the matters presented, by a lawyer, 
certified public accountant or other person, as to a matter which the director or officer reasonably believes to be 
within the person’s professional or expert competence, or, with respect to a director, by a committee of the Board of 
Directors on which the director does not serve, as to a matter within its designated authority, if the director 
reasonably believes the committee to merit confidence. 

Section 11. RATIFICATION. The Board of Directors or the stockholders may ratify and make binding on the 
Corporation any action or inaction by the Corporation or its officers to the extent that the Board of Directors or the 
stockholders could have originally authorized the matter. Moreover, any action or inaction questioned in any 
stockholders’ derivative proceeding or any other proceeding on the ground of lack of authority, defective or irregular 
execution, adverse interest of a director, officer or stockholder, non-disclosure, miscomputation, the application of 
improper principles or practices of accounting, or otherwise, may be ratified, before or after judgment, by the Board 
of Directors or by the stockholders, and if so ratified, shall have the same force and effect as if the questioned action 
or inaction had been originally duly authorized, and such ratification shall be binding upon the Corporation and its 
stockholders and shall constitute a bar to any claim or execution of any judgment in respect of such questioned 
action or inaction. 

ARTICLE III. 
Committees of the Board of Directors 

Section 1. EXECUTIVE COMMITTEE. (a) The Board of Directors may elect an Executive Committee 
consisting of three or more directors. If such a Committee is established, the Board of Directors shall appoint one of 
the members of the Executive Committee to the office of Chairman of the Executive Committee. The Chairman and 
other members of the Executive Committee shall hold office until the first meeting of the Board of Directors 
following the annual meeting of stockholders next succeeding their respective elections or, if earlier, until removed 
by the Board of Directors or until they shall cease to be directors. Vacancies in the Executive Committee or in the 
office of Chairman of the Executive Committee shall be filled by the Board of Directors. 

(b) If such a Committee is established, all the powers of the Board of Directors in the management of the 
business and affairs of the Corporation, except as otherwise provided by the MGCL, the Charter and these Bylaws, 
shall vest in the Executive Committee, when the Board of Directors is not in session. 

Section 2. AUDIT COMMITTEE. The Board of Directors shall elect an Audit Committee consisting of three 
or more directors. The Board of Directors shall appoint one of the members of the Audit Committee to the office of 
Chairman of the Audit Committee. The Chairman and other members of the Audit Committee shall hold office until 
the first meeting of the Board of Directors following the annual meeting of stockholders next succeeding their 
respective elections or, if earlier, until removed by the Board of Directors or until they shall cease to be directors. 
Vacancies in the Audit Committee or in the office of Chairman of the Audit Committee shall be filled by the Board 
of Directors. 

Section 3. COMPENSATION AND HUMAN RESOURCE COMMITTEE. The Board of Directors shall elect 
a Compensation and Human Resource Committee consisting of two or more directors. The Board of Directors shall 
appoint one of the members of the Compensation and Human Resource Committee to the office of Chairman of the 
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Compensation and Human Resource Committee. The Chairman and other members of the Compensation and Human 
Resource Committee shall hold office until the first meeting of the Board of Directors following the annual meeting 
of stockholders next succeeding their respective elections or, if earlier, until removed by the Board of Directors or 
until they shall cease to be directors. Vacancies in the Compensation and Human Resource Committee or in the 
office of Chairman of the Compensation and Human Resource Committee shall be filled by the Board of Directors. 

Section 4. COMMITTEE ON DIRECTORS AND GOVERNANCE. The Board of Directors shall elect a 
Committee on Directors and Governance consisting of two or more directors. The Board of Directors shall appoint 
one of the members of the Committee on Directors and Governance to the office of Chairman of the Committee on 
Directors and Governance. The Chairman and other members of the Committee on Directors and Governance shall 
hold office until the first meeting of the Board of Directors following the annual meeting of stockholders next 
succeeding their respective elections or, if earlier, until removed by the Board of Directors or until they shall cease to 
be directors. Vacancies in the Committee on Directors and Governance or in the office of Chairman of the 
Committee on Directors and Governance shall be filled by the Board of Directors. 

Section 5. OTHER COMMITTEES. The Board of Directors may, by resolution adopted by a majority of the 
entire Board, designate one or more additional committees, each of which shall consist of one or more directors of 
the Corporation, and if it elects such a committee consisting of more than one director, shall appoint one of the 
members of the committee to be Chairman thereof. 

Section 6. MEETINGS. The Executive Committee and each other committee shall meet from time to time on 
call of its Chairman or on call of any one or more of its members or the Chairman of the Board for the transaction of 
any business. 

Section 7. QUORUM AND VOTING. At any meeting, however called, of the Executive Committee and each 
other committee, a majority of its members shall constitute a quorum for the transaction of business. A majority of 
such quorum shall decide any matter that may come before the meeting. 

Section 8. TELEPHONE MEETINGS. Members of any committee of the Board of Directors may participate 
in a meeting by means of a conference telephone or other communications equipment if all persons participating in 
the meeting can hear each other at the same time. Participation in a meeting by these means constitutes presence in 
person at a meeting. 

Section 9. WRITTEN CONSENT BY COMMITTEES. Any action required or permitted to be taken at any 
meeting of any committee of the Board of Directors may be taken without a meeting, if a consent in writing or by 
electronic transmission to such action is given by each member of the committee is filed with the minutes of 
proceedings of such committee. 

Section 10. MINUTES. The Executive Committee and each other committee shall keep minutes of its 
proceedings. 

ARTICLE IV. 
Chairman of the Board / Officers 

Section 1. GENERAL. The Board of Directors shall appoint one of their number as Chairman of the Board 
and may appoint one of their number as Honorary Chairman of the Board, either of whom may or may not also serve 
as an officer of the Company. In addition, in the event of the absence of the Chairman or in the event that the 
Chairman ceases, for any reason, to be a member of the Board and the Board has not yet elected a successor, the 
Board of Directors may appoint one of their number as Acting Chairman of the Board. All of the duties and powers 
of the Chairman of the Board shall be vested in the Acting Chairman of the Board (in the event the Board has 
appointed an Acting Chairman). The Board of Directors shall appoint a Chief Executive Officer who may also be a 
director. The Board of Directors shall also appoint the President and may appoint one or more Senior Vice 
Presidents and Vice Presidents, who need not be directors, and such other officers and agents with such powers and 
duties as the Board of Directors may prescribe. The Chief Executive Officer shall appoint a Treasurer and a 
Secretary, neither of whom need be a director, and may appoint a controller and one or more Assistant Vice 
Presidents, Assistant Controllers, Assistant Secretaries and Assistant Treasurers, none of whom need be a director. 
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All said officers shall hold office until the first meeting of the Board of Directors following the annual meeting of the 
stockholders next succeeding their respective elections, and until their successors are appointed and qualify. Any two 
of said offices, except those of President and Senior Vice President or Vice President, may, at the discretion of the 
Board of Directors, be held by the same person. Election of an officer or agent shall not of itself create contract 
rights between the Corporation and such officer or agent. 

Section 2. CHIEF EXECUTIVE OFFICER. Subject to any supervisory duties that may be given to the 
Chairman of the Board by the Board of Directors and the direction of the Board of Directors generally, the Chief 
Executive Officer shall have direct supervision and authority over the business and affairs of the Corporation. If the 
Chief Executive Officer is also a director, and in the absence of the Chairman of the Board or the Acting Chairman 
of the Board, if any, the Chief Executive Officer shall preside at all meetings of the Board of Directors at which he or 
she shall be present. He or she shall make a report of the operation of the Corporation for the preceding fiscal year to 
the stockholders at their annual meeting and shall perform such other duties as are incident to his or her office, or as 
from time to time may be assigned to him or her by the Board of Directors or the Executive Committee, or by these 
Bylaws. 

Section 3. CHAIRMAN OF THE BOARD. The Chairman of the Board (or, in his or her absence, the Acting 
Chairman of the Board, if there be one, or, in the absence of an Acting Chairman of the Board, the Chief Executive 
Officer, if a director) shall preside at all meetings of the Board of Directors at which he or she shall be present and 
shall have such other powers and duties as from time to time may be assigned to him or her by the Board of Directors 
or the Executive Committee or by these Bylaws. The Board of Directors may select a presiding director who, in the 
absence of the Chairman of the Board and the Chief Executive Officer, if the Chief Executive Officer is also a 
director, shall preside at all meetings of the Board of Directors at which he or she shall be present. 

Section 4. CHAIRMAN OF THE EXECUTIVE COMMITTEE. The Chairman of the Executive Committee 
shall preside at all meetings of the Executive Committee at which he or she shall be present. 

Section 5. PRESIDENT. Except as otherwise provided in these Bylaws, the President shall perform the duties 
and exercise all the functions of the Chief Executive Officer in his or her absence or during his or her inability to act, 
in such manner as from time to time may be determined by the Board of Directors or by the Executive Committee. 
The President, Senior Vice Presidents and Vice Presidents shall have such other powers, and perform such other 
duties, as may be assigned to him/her or them by the Board of Directors, the Executive Committee, the Chief 
Executive Officer, or these Bylaws. 

Section 6. SECRETARY. The Secretary shall issue notices for all meetings, shall keep the minutes of all 
meetings, shall have charge of the records of the Corporation, and shall make such reports and perform such other 
duties as are incident to his or her office or are required of him or her by the Board of Directors, the Chairman of the 
Board, the Executive Committee, the Chief Executive Officer, or these Bylaws. 

Section 7. TREASURER. The Treasurer shall have charge of all monies and securities of the Corporation and 
shall cause regular books of account to be kept. The Treasurer shall perform all duties incident to his or her office or 
required of him or her by the Board of Directors, the Chairman of the Board, the Executive Committee, the Chief 
Executive Officer or these Bylaws, and may be required to give bond for the faithful performance of his or her duties 
in such sum and with such surety as may be required by the Board of Directors or the Executive Committee. 

Section 8. ASSISTANT SECRETARIES AND ASSISTANT TREASURERS. The Assistant Secretaries and 
Assistant Treasurers, in general, shall perform such duties as shall be assigned to them by the Secretary or Treasurer, 
respectively, or by the President or the Board of Directors. 

ARTICLE V. 
Fiscal Year 

The fiscal year of the Corporation shall end on the 31st day of December in each year, or on such other day as 
may be fixed from time to time by the Board of Directors. 

ARTICLE VI. 
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Seal 

Section 1. SEAL. The Board of Directors shall provide (with one or more duplicates) a suitable seal, 
containing the name of the Corporation, which shall be in the charge of the Secretary or Assistant Secretaries. 

Section 2. AFFIXING SEAL. Whenever the Corporation is permitted or required to affix its seal to a 
document, it shall be sufficient to meet the requirements of any law, rule or regulation relating to a seal to place the 
word “(SEAL)” adjacent to the signature of the person authorized to execute the document on behalf of the 
Corporation. 

ARTICLE VII. 
Stock 

Section 1. CERTIFICATES. Shares of stock of the Corporation may be represented by share certificates or 
may be uncertificated. In the event that the Corporation issues shares of stock represented by certificates, such 
certificates shall be in such form as prescribed by the Board of Directors or a duly authorized officer, shall contain 
the statements and information required by the MGCL and shall be signed by the officers of the Corporation in the 
manner permitted by the MGCL. In the event that the Corporation issues shares of stock without certificates, to the 
extent then required by the MGCL, the Corporation shall provide to the record holders of such shares a written 
statement of the information required by the MGCL to be included on stock certificates. There shall be no 
differences in the rights and obligations of stockholders based on whether or not their shares are represented by 
certificates. If a class or series of stock is authorized by the Board of Directors to be issued without certificates, no 
stockholder shall be entitled to a certificate or certificates representing any shares of such class or series of stock 
held by such stockholder unless otherwise determined by the Board of Directors and then only upon written request 
by such stockholder to the Secretary of the Corporation. 

Section 2. TRANSFERS. All transfers of shares of stock shall be made on the books of the Corporation, by the 
holder of the shares, in person or by his or her attorney, in such manner as the Board of Directors or any officer of 
the Corporation may prescribe and, if such shares are certificated, upon surrender of certificates duly endorsed. The 
issuance of a new certificate upon the transfer of certificated shares is subject to the determination of the Board of 
Directors that such shares shall no longer be represented by certificates. Upon the transfer of uncertificated shares, to 
the extent then required by the MGCL, the Corporation shall provide to record holders of such shares a written 
statement of the information required by the MGCL to be included on stock certificates. 

The Corporation shall be entitled to treat the holder of record of any share of stock as the holder in fact thereof 
and, accordingly, shall not be bound to recognize any equitable or other claim to or interest in such share or on the 
part of any other person, whether or not it shall have express or other notice thereof, except as otherwise provided by 
the laws of the State of Maryland. 

Notwithstanding the foregoing, transfers of shares of any class or series of stock will be subject in all respects 
to the Charter and all of the terms and conditions contained therein. 

Section 3. REPLACEMENT CERTIFICATE. Any officer of the Corporation may direct a new certificate or 
certificates to be issued in place of any certificate or certificates theretofore issued by the Corporation alleged to 
have been lost, destroyed, stolen or mutilated, upon the making of an affidavit of that fact by the person claiming the 
certificate to be lost, destroyed, stolen or mutilated; provided, however, if such shares have ceased to be certificated, 
no new certificate shall be issued unless requested in writing by such stockholder and the Board of Directors has 
determined that such certificates may be issued. Unless otherwise determined by an officer of the Corporation, the 
owner of such lost, destroyed, stolen or mutilated certificate or certificates, or his or her legal representative, shall be 
required, as a condition precedent to the issuance of a new certificate or certificates, to give the Corporation a bond 
in such sums as it may direct as indemnity against any claim that may be made against the Corporation. 

Section 4. FIXING OF RECORD DATE. The Board of Directors may set, in advance, a record date for the 
purpose of determining stockholders entitled to notice of or to vote at any meeting of stockholders or determining 
stockholders entitled to receive payment of any dividend or the allotment of any other rights, or in order to make a 
determination of stockholders for any other proper purpose. Such date, in any case, shall not be prior to the close of 
business on the day the record date is fixed and shall be not more than 90 days and, in the case of a meeting of 
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stockholders, not less than ten days, before the date on which the meeting or particular action requiring such 
determination of stockholders of record is to be held or taken. 

When a record date for the determination of stockholders entitled to notice of and to vote at any meeting of 
stockholders has been set as provided in this section, such record date shall continue to apply to the meeting if 
adjourned or postponed, except if the meeting is adjourned or postponed to a date more than 120 days after the 
record date originally fixed for the meeting, in which case a new record date for such meeting may be determined as 
set forth herein. 

Section 5. STOCK LEDGER. The Corporation shall maintain at its principal office or at the office of its 
counsel, accountants or transfer agent, an original or duplicate stock ledger containing the name and address of each 
stockholder and the number of shares of each class of stock held by such stockholder. 

Section 6. FRACTIONAL STOCK; ISSUANCE OF UNITS. The Corporation may (a) issue fractional shares 
of stock, (b) eliminate a fractional interest by rounding off to a full share of stock, (c) arrange for the disposition of a 
fractional share by the person entitled to it, (d) pay cash for the fair value of a fractional share of stock as determined 
as of the time when the person entitled to receive it is determined or (e) provide for the issuance of scrip, all on such 
terms and under such conditions as the Board of Directors may determine. Notwithstanding any other provision of 
the Charter or these Bylaws, the Board of Directors may authorize the Corporation to issue units consisting of 
different securities of the Corporation. Any security issued in a unit shall have the same characteristics as any 
identical securities issued by the Corporation, except that the Board of Directors may provide that for a specified 
period securities of the Corporation issued in such unit may be transferred on the books of the Corporation only in 
such unit. 

ARTICLE VIII. 
Execution of Instruments 

All checks, drafts, bills of exchange, acceptances, debentures, bonds, coupons, notes or other obligations or 
evidences of indebtedness of the Corporation and also all deeds, mortgages, indentures, bills of sale, assignments, 
conveyances or other instruments of transfer, contracts, agreements, licenses, endorsements, stock powers, dividend 
orders, powers of attorney, proxies, waivers, consents, returns, reports, applications, appearances, complaints, 
declarations, petitions, stipulations, answers, denials, certificates, demands, notices or documents, instruments or 
writings of any nature shall be signed, executed, verified, acknowledged and delivered by such officers, agents or 
employees of the Corporation, or any one of them, and in such manner, as from time to time may be determined by 
the Board of Directors or by the Executive Committee, except as provided by statute, by the Charter or by these 
Bylaws. 

ARTICLE IX. 
Waiver of Notice of Meetings 

Section 1. STOCKHOLDER MEETINGS. Notice of the time, place and/or purposes of any meeting of 
stockholders shall not be required to be given to any stockholder who shall attend such meeting in person or by 
proxy; if any stockholder shall, in writing or by electronic transmission filed with the records of the meeting either 
before or after the holding thereof, waive notice of any stockholders meeting, notice thereof need not be given to him 
or her. 

Section 2. BOARD MEETINGS. Notice of any meeting of the Board of Directors need not be given to any 
director if he or she shall, in writing or by electronic transmission filed with the records of the meeting either before 
or after the holding thereof, waive such notice, or if he or she is present at the meeting (unless he or she is present for 
the express purpose of objecting to the transaction of any business on the ground that the meeting is not lawfully 
called or convened). 

ARTICLE X. 
Amendment to Bylaws 
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These Bylaws may be altered or repealed and new Bylaws may be adopted (a) at any annual or special meeting 
of stockholders by the affirmative vote of the holders of a majority of the voting power of the stock issued and 
outstanding and entitled to vote thereat, provided, however, that to the extent set forth in the Charter any proposed 
alteration or repeal of, or the adoption of, any Bylaw shall require the affirmative vote of the holders of at least 80% 
of the voting power of all Voting Stock (as defined in the Charter) then outstanding, voting together as a single class, 
and provided, further, however, that, in the case of any such stockholder action at a special meeting of stockholders, 
notice of the proposed alteration, repeal or adoption of the new Bylaw or Bylaws must be contained in the notice of 
such special meeting, or (b) by the affirmative vote of a majority of the Whole Board. 

The Board of Directors is vested with the power to alter or repeal any provision of these Bylaws and to adopt 
new Bylaws. In addition, to the extent permitted by law, the stockholders may alter or repeal any provision of these 
Bylaws and adopt new Bylaw provisions if any such alteration, repeal or adoption is approved by the affirmative 
vote of a majority of the votes entitled to be cast on the matter. 

ARTICLE XI. 
Indemnification 

Section 1. MGCL. The provisions of Section 2-418 of the MGCL, as in effect from time to time, and any 
successor thereto, are hereby incorporated by reference in these Bylaws. 

Section 2. GENERAL. The Corporation (a) shall indemnify individuals who are, or were, its directors and 
officers, whether serving the Corporation or at its request any other entity, to the full extent required or permitted by 
the laws of the State of Maryland as the same exists or may hereafter be amended or modified from time to time (but, 
in the case of amendment or modification to such laws, only to the extent that such amendment or modification 
permits the Corporation to provide broader indemnification rights than said law permitted the Corporation to provide 
prior to such amendment or modification), including the advance of expenses under the procedures set forth in 
Section 3 hereof and to the full extent permitted by law and (b) may indemnify other employees and agents to such 
extent, if any, as shall be authorized by the Board of Directors and be permitted by law, and may advance expenses 
to employees and agents under the procedures set forth in Section 4 hereof. For purposes of this Article XI, the 
“advance of expenses” shall include the providing by the Corporation to a director, officer, employee or agent who 
has been named a party to a proceeding, of legal representation by, or at the expense of, the Corporation. 

Section 3. TIMING AND CONTRACTUAL NATURE. Any indemnification of an officer or director or 
advance of expenses to an officer or director in advance of the final disposition of any proceeding, shall be made 
promptly, and in any event within 60 days, upon the written request of the director or officer entitled to request 
indemnification. A request for advance of expenses shall contain the affirmation and undertaking described in 
Section 4 hereof and be delivered to the General Counsel of the Corporation or to the Chairman of the Board. The 
right of an officer or director to indemnification and advance of expenses hereunder shall be enforceable by the 
officer or director entitled to request indemnification in any court of competent jurisdiction, if (a) the Corporation 
denies such request, in whole or in part, or (b) no disposition thereof is made within 60 days after request. The costs 
and expenses incurred by the officer or director entitled to request indemnification in connection with successfully 
establishing his or her right to indemnification, in whole or in part, in any such action shall also be indemnified by 
the Corporation. All rights of an officer or director to indemnification and advance of expenses hereunder shall be 
deemed to be a contract (with such contract rights to vest at the time of such person’s service to or at the request of 
the Corporation) between the Corporation and each director or officer of the Corporation who serves or served in 
such capacity at any time while this Article XI is in effect. Such rights cannot be terminated by the Corporation, the 
Board of Directors or the stockholders of the Corporation with respect to a person’s service prior to the date of such 
termination. No repeal or modification of this Bylaw shall in any way diminish or adversely affect the rights of any 
current or former director, officer, employee or agent of the Corporation hereunder in respect of any occurrence or 
matter arising prior to any such repeal or modification. 

Section 4. ADVANCE OF EXPENSES. The Corporation may advance expenses, prior to the final disposition 
of any proceeding, to or on behalf of an employee or agent of the Corporation who is a party to a proceeding as to 
action taken while employed by or on behalf of the Corporation and who is neither an officer nor director of the 
Corporation upon (a) the submission by the employee or agent to the General Counsel of the Corporation of a written 
affirmation that it is such employee’s or agent’s good faith belief that such employee or agent has met the requisite 
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standard of conduct and an undertaking by such employee or agent to reimburse the Corporation for the advance of 
expenses by the Corporation to or on behalf of such employee or agent if it shall ultimately be determined that the 
standard of conduct has not been met and (b) the determination by the General Counsel, in his or her discretion, that 
advance of expenses to the employee or agent is appropriate in light of all of the circumstances, subject to such 
additional conditions and restrictions not inconsistent with this Article XI as the General Counsel shall impose. 

Section 5. NONEXCLUSIVITY. The indemnification and advance of expenses provided by this Article XI (a) 
shall not be deemed exclusive of any other rights to which a person requesting indemnification or advance of 
expenses may be entitled under any law (common or statutory), or any agreement, vote of stockholders or 
disinterested directors or other provision that is not contrary to law, both as to action in his or her official capacity 
and as to action in another capacity while holding office or while employed by or acting as agent for the Corporation, 
and (b) shall continue in respect of all events occurring while a person was a director, officer, employee or agent of 
the Corporation. 

Section 6. EFFECTIVE TIME AND AMENDMENTS. This Article XI shall be effective from and after the 
date of its adoption and shall apply to all proceedings arising prior to or after such date, regardless of whether 
relating to facts or circumstances occurring prior to or after such date. Subject to Article X of these Bylaws nothing 
herein shall prevent the amendment of this Article XI, provided that no such amendment shall diminish the rights of 
any person hereunder with respect to events occurring or claims made before the adoption of such amendment or as 
to claims made after such adoption in respect of events occurring before such adoption. 

Section 7. AUTHORITY OF BOARD. The Board of Directors may take such action as is necessary to carry 
out the indemnification provisions of this Article XI and is expressly empowered to adopt, approve and amend from 
time to time such resolutions or contracts implementing such provisions or such further indemnification 
arrangements as may be permitted by law. 

Section 8. SEVERABILITY. The invalidity or unenforceability of any provision of this Article XI shall not 
affect the validity or enforceability of any other provision hereof. The phrase “this Bylaw” in this Article XI means 
this Article XI in its entirety. 

Section 9. THIRD PARTY BENEFICIARY. The indemnification and advance of expenses provided by, or 
granted pursuant to, this Article XI shall be binding upon the Corporation (including any direct or indirect successor 
by purchase, merger, consolidation or otherwise to all or substantially all of the business or assets of the 
Corporation) and be enforceable by the persons listed herein and their respective successors and assigns, shall 
continue as to any such person who has ceased to be a director, trustee, officer, employee or agent of the Corporation 
or of any other corporation, partnership, joint venture, trust, employee benefit plan or other enterprise which such 
person is or was serving at the request of the Corporation, and shall inure to the benefit of such person and his or her 
spouse, assigns, heirs, devisees, executors and administrators and other legal representatives. 
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NCR Corporation 
Stockholder Proposal of Myra K. Young 

Securities Exchange Act of 1934—Rule 14a-8 

December 21, 2018 

Ladies and Gentlemen: 

On behalf of our client, NCR Corporation, a Maryland corporation 
(“NCR” or the “Company”), we write to inform you of NCR’s intention to exclude from 
its proxy statement and form of proxy for its 2019 Annual Meeting of Stockholders 
(collectively, the “Proxy Materials”) a stockholder proposal and related supporting 
statement (the “Proposal”) received from Myra K. Young (the “Proponent”). 

We hereby respectfully request that the Staff of the Division of 
Corporation Finance (the “Staff”) concur in our view that NCR may, for the reasons set 
forth below, properly exclude the Proposal from the Proxy Materials.  NCR has advised 
us as to the factual matters set forth below. 

In accordance with Rule 14a-8(j), we have filed this letter with the 
Securities and Exchange Commission (the “Commission”) no later than eighty calendar 
days before the Company intends to file its definitive Proxy Materials with the 
Commission.  We would note for the Staff that, because the Company’s Proxy Materials 
will include proposed charter amendments for its stockholders’ consideration, the 
Company anticipates filing a preliminary proxy statement pursuant to Rule 14a-6(a) by 
March 5, 2019. 

Also in accordance with Rule 14a-8(j), a copy of this letter and its 
attachments are being sent concurrently to the Proponent.  Pursuant to Rule 14a-8(j) and 
Staff Legal Bulletin No. 14D (November 7, 2008) (“SLB 14D”), we have submitted this 
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letter, together with the Proposal, to the Staff via e-mail at shareholderproposals@sec.gov 
in lieu of mailing paper copies. 

Rule 14a-8(k) and SLB 14D provide that stockholder proponents are 
required to send companies a copy of any correspondence that the proponents elect to 
submit to the Commission or the Staff.  Accordingly, we are taking this opportunity to 
inform the Proponent that if the Proponent elects to submit additional correspondence to 
the Commission or the Staff with respect to the Proposal, a copy of that correspondence 
should be furnished concurrently to the undersigned on behalf of NCR pursuant to Rule 
14a-8(k) and SLB 14D. 

1. The Proposal 

As per her revised proposal dated November 13, 2018, the Proponent 
requests that the following matter be submitted to a vote of the stockholders at NCR’s 
next Annual Meeting of Stockholders: 

RESOLVED, NCR Corporation (NCR) shareholders request that 
our board take each step necessary so that each voting requirement in our 
charter and bylaws (that is explicit or implicit due to default to state law) 
that calls for a greater than simple majority vote be eliminated, and 
replaced by a requirement for a majority of the votes cast for and against 
applicable proposals, or a simple majority in compliance with applicable 
laws.  This means the closest standard to a majority of the votes cast for 
and against such proposals consistent with applicable laws.  It is important 
that our company take each step necessary to adopt this proposal topic.  
This proposal includes taking the steps necessary to adjourn the annual 
meeting to solicit the votes necessary for approval if the votes for approval 
are lacking during the annual meeting. 

Copies of the Proposal and the Proponent’s cover letter, each dated 
November 10, 2018 and revised November 13, 2018, submitting the Proposal, and other 
correspondence relating to the Proposal are attached hereto as Exhibit A. 

2. Background 

The Company’s charter (the “Charter”) and the Company’s Bylaws 
(“Bylaws”) set forth certain “supermajority” voting standards.  Presently, the Company’s 
Charter includes the following supermajority voting provisions: 

Removal of Directors: Article VII, Section 7.1(c) provides that: “Except as 
provided by law with respect to directors elected by stockholders of a class or series, any 
director or the entire Board of Directors may be removed for cause, by the affirmative 
vote of the holders of not less than 80% of the voting power of [all shares of the 
Company entitled to vote generally in the election of directors (the “Voting Stock”)] then 
outstanding, voting together as a single class.” 
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Replacement of Directors: Article VII, Section 7.1(d) provides that:  
“Except as provided by law with respect to directors elected by stockholders of a class or 
series, a vacancy on the Board of Directors which results from the removal of a director 
may be filled by the affirmative vote of the holders of not less than 80% of the voting 
power of the then outstanding Voting Stock, voting together as a single class, and a 
vacancy which results from any such removal or from any other cause may be filled by a 
majority of the remaining directors, whether or not sufficient to constitute a quorum.”  

Alteration, Repeal or Adoption of Bylaws: Article VIII, Section 8.2 
provides that:  “[A]ny proposed alteration or repeal of, or the adoption of any Bylaw 
inconsistent with, Sections 2, 8 or 11 of Article I of the Bylaws, with Section 1, 2 or 3 of 
Article II of the Bylaws, or Article X of the Bylaws or this sentence, by the stockholders 
shall require the affirmative vote of the holders of at least 80% of the voting power of all 
Voting Stock then outstanding, voting together as a single class . . ..” 

Amendment of the Charter: Article IX, Section 9.1 provides that: “[T]he 
affirmative vote of the holders of at least 80% of the Voting Stock then outstanding, 
voting together as a single class, at a meeting of the stockholders duly called for such 
purpose shall be required to alter, amend, adopt any provision inconsistent with or repeal 
Article V, Article VII, Section 8.2 of Article VIII, or this Article IX of the Charter.” 

The Company’s Bylaws include the following supermajority voting 
provision: 

Alteration, Repeal or Adoption of Bylaw – Amendment of Bylaws: Article 
X of the Bylaws provides that: 

These Bylaws may be altered or repealed and new Bylaws may be 
adopted (a) at any annual or special meeting of stockholders by the 
affirmative vote of the holders of a majority of the voting power of 
the stock issued and outstanding and entitled to vote 
thereat, provided, however, that to the extent set forth in the 
Charter any proposed alteration or repeal of, or the adoption of, 
any Bylaw shall require the affirmative vote of the holders of at 
least 80% of the voting power of all Voting Stock (as defined in 
the Charter) then outstanding, voting together as a single class, 
and provided, further, however, that, in the case of any such 
stockholder action at a special meeting of stockholders, notice of 
the proposed alteration, repeal or adoption of the new Bylaw or 
Bylaws must be contained in the notice of such special meeting, or 
(b) by the affirmative vote of a majority of the [total number of 
directors which the Company would have if there were no 
vacancies]. 

In addition, under the Maryland General Corporation Law (the “MGCL”), 
the statute pursuant to which the Company is formed, a Maryland corporation generally is 
not permitted to dissolve, amend its charter, merge, consolidate with another entity or 
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convert into another form of entity, sell all or substantially all of its assets or engage in a 
statutory share exchange, unless approved by the affirmative vote of stockholders holding 
at least two-thirds of all the votes entitled to be cast on the matter.  However, a Maryland 
corporation may provide in its charter for approval of these matters by a lesser 
percentage, but not less than a majority of all of the votes entitled to be cast on the matter 
(a “Cut-Down Provision”).  The Company’s Charter currently does not contain a Cut-
Down Provision. 

At the next regularly scheduled meetings of the Committee on Directors 
and Governance (the “Committee”) of the Company’s Board of Directors (the “Board”) 
and the Board, which will occur in January 2019, the Committee and the Board will 
consider approving and recommending to, respectively, the Board and the Company’s 
stockholders for approval at the Company’s 2019 Annual Meeting, a proposal (the 
“Company Proposal”) to make certain amendments to the Charter that will eliminate 
supermajority voting requirements in the Charter and under the MGCL and replace such 
supermajority voting requirements with a voting standard of a majority of the votes 
entitled to be cast, as described below (the “Charter Amendments”).  First, if the 
Company Proposal is approved by the Company’s stockholders – which approval will 
itself require the affirmative vote of the holders of not less than 80% of the voting power 
of the outstanding Voting Stock, in keeping with the current terms of the Charter – 
Articles of Amendment and Restatement (the “A&R Charter”) will be filed with the State 
Department of Assessments and Taxation of Maryland (the “SDAT”), which, if accepted 
for record by the SDAT, will amend the Charter to replace the supermajority voting 
provisions discussed above with a voting standard of a majority of the votes entitled to be 
cast.  Second, the Company Proposal would include an amendment to the Charter to add 
a Cut-Down Provision, which will result in the lowest standard available under the 
MGCL, requiring a majority of the votes entitled to be cast for the Company to dissolve, 
amend its charter, merge, consolidate with another entity or convert into another form of 
entity, sell all or substantially all of its assets or engage in a statutory share exchange.  

The Committee and the Board will also consider adopting resolutions to 
approve a conforming amendment to the Bylaws that will eliminate the supermajority 
voting provision discussed above and replace it with a voting standard of a majority of 
the votes entitled to be cast, effective upon approval by the Company’s stockholders of 
the Charter Amendments at the 2019 Annual Meeting and the acceptance for record of 
the A&R Charter by the SDAT (the “Bylaw Amendment” and together with the Charter 
Amendments, the “Amendments”).  At that time, the conforming changes contemplated 
by the Bylaw Amendment will also become effective.1 

If the Amendments become effective, the Company’s Charter and Bylaws 
will no longer contain any supermajority voting provisions with respect to stockholder 
votes and the Company will have reduced the supermajority vote provisions of the 
MGCL referred to above.  Drafts of the A&R Charter containing the Charter 

1 The Company, as part of its annual corporate governance review, may adopt additional changes to 
the Bylaws unrelated to the Company Proposal during the period between the submission of this letter and 
the Company’s 2019 Annual Meeting. 
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Amendments and the Amended and Restated Bylaws containing the Bylaw Amendment 
are attached as Exhibit B, and each is also blacklined to reflect the Amendments.  As 
noted above, Board approval of the Amendments will be considered at a Board meeting 
to be held in January 2019. 

We are submitting this no-action request at this time to meet the timing 
requirements of Rule 14a-8.  Although the Board has not yet approved the Amendments, 
the Staff has permitted companies to exclude proposals in reliance on Rule 14a-8(i)(10), 
the grounds for exclusion under this letter, where the company represents that its board is 
expected to consider a company proposal that will substantially implement the proposal, 
and then supplements its request for no-action relief by notifying the Staff after that 
action has been taken.  See, e.g., AbbVie Inc. (avail. Feb. 16, 2018); and The Southern 
Company (avail. Feb. 24, 2017) (concurring with the exclusion of a stockholder proposal 
requesting a change of the company’s supermajority voting standard to a majority of the 
votes cast standard in its charter and bylaws where the company notified the Staff that its 
board was expected to consider a company proposal substantially implementing the 
stockholder proposal and later filed a supplemental letter notifying the Staff that the 
company proposal had been approved by the board).  If the Board does not approve the 
Company Proposal and submit it to the stockholders for approval, NCR will include the 
Proposal in the Proxy Materials. 

3. Grounds for Omission 

NCR believes that the Proposal may be properly omitted from the Proxy 
Materials pursuant to Rule 14a-8(i)(10) because the Company will have already 
substantially implemented the Proposal.   

NCR believes that it may properly omit the Proposal from the Proxy 
Materials under Rule 14a-8(i)(10), which provides that a proposal may be excluded from 
proxy materials if “the company has already substantially implemented the proposal.” 

The Commission stated in 1976 that the predecessor to Rule 14a-8(i)(10) 
was “designed to avoid the possibility of shareholders having to consider matters which 
already have been favorably acted upon by the management.”  Exchange Act Release No. 
12598 (July 7, 1976).  Originally, the Staff narrowly interpreted this predecessor rule and 
granted no-action relief only when proposals were “‘fully effected” by the company.  See 
Exchange Act Release No. 19135 (Oct. 14, 1982).  By 1983, the Commission recognized 
that the “previous formalistic application of [the Rule] defeated its purpose” because 
proponents were successfully convincing the Staff to deny no-action relief by submitting 
proposals that differed from existing company policy by only a few words.  Exchange 
Act Release No. 20091, at § II.E.6. (Aug. 16, 1983) (the “1983 Release”).  Therefore, in 
1983, the Commission adopted a revised interpretation to the rule to permit the omission 
of proposals that had been “substantially implemented,” 1983 Release, and the 
Commission codified this revised interpretation in Exchange Act Release No. 40018 
(May 21, 1998).  Thus, when a company can demonstrate that it has taken actions to 
address each element of a stockholder proposal, the Staff has concurred that the proposal 
has been “substantially implemented.”  See, e.g., The Dow Chemical Co. (avail. Mar. 5, 



 

 
 
 

 

6 

2008) (concurring in the exclusion of a proposal that requested a “global warming report” 
that discussed how the Company’s efforts to ameliorate climate change may have 
affected the global climate when the Company had already made various statements 
about its efforts related to climate change, which were scattered throughout various 
corporate documents and disclosures).   

At the same time, a company need not implement a proposal in exactly the 
manner set forth by the proponent.  See Exchange Act Release No. 40018, at n.30 and 
accompanying text (May 21, 1998).  See, e.g., Hewlett-Packard Co. (avail. Dec. 11, 
2007) (concurring that a proposal requesting that the board permit stockholders to call 
special meetings was substantially implemented by a proposed bylaw amendment to 
permit stockholders to call a special meeting unless the board determined that the specific 
business to be addressed had been addressed recently or would soon be addressed at an 
annual meeting).  Differences between a company’s actions and a stockholder proposal 
are permitted as long as the company’s actions satisfactorily address the proposal’s 
essential objectives.  See, e.g., Exelon Corp. (avail. Feb. 26, 2010) (concurring in the 
exclusion of a proposal that requested a report on different aspects of the company’s 
political contributions when the company had already adopted its own set of corporate 
political contribution guidelines and issued a political contributions report that, together, 
provided “an up-to-date view of the [c]ompany’s policies and procedures with regard to 
political contributions”); Johnson & Johnson (avail. Feb. 17, 2006) (concurring that a 
proposal requesting that the company confirm the legitimacy of all current and future 
U.S. employees was substantially implemented when the company had verified the 
legitimacy of 91% of its domestic workforce); and Masco Corp. (avail. Mar. 29, 1999) 
(concurring in the exclusion of a proposal seeking specific criteria for the company’s 
outside directors after the company had adopted a version of the proposal that included 
modification and clarifications).  The Staff has further explained that “a determination 
that the company has substantially implemented the proposal depends upon whether [the 
company’s] particular policies, practices and procedures compare favorably with the 
guidelines of the proposal.”  Texaco, Inc. (avail. Mar. 28, 1991). 

Based on this standard and assuming Board approval of the Amendments, 
the Company will have substantially implemented the Proposal because the Amendments 
fulfill the essential objective of the Proposal, which is to eliminate supermajority voting 
provisions in the Charter and Bylaws and to reduce the statutory supermajority votes 
discussed above.  In fact, the Proposal would state that “shareholders request that our 
board take the steps necessary….”  and the Board will have, by virtue of the Company 
Proposal, done exactly that.  The Board lacks unilateral authority to adopt the Charter 
Amendments, but, consistent with the Proposal, will have taken all of the steps necessary 
to submit to the stockholders the Company Proposal, which would eliminate all 
stockholder supermajority voting requirements in the Charter.  As noted previously, the 
Board is expected to approve the submission of the Charter Amendments for a 
stockholder vote at the 2019 Annual Meeting.  The Board is also expected to approve the 
Bylaw Amendment that will be effective upon approval by the stockholders of the 
Charter Amendments and the acceptance for record of the A&R Charter by the SDAT.  
These actions will eliminate all supermajority voting provisions from the Charter and the 
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Bylaws.  By submitting the Charter Amendments to the Company’s stockholders at the 
2019 Annual Meeting, and by approving the conforming change to the Bylaws that will 
be effective upon approval by the stockholders of the Charter Amendments and the 
acceptance for record of the A&R Charter by the SDAT, the Company will have 
addressed the “essential objective” of the Proposal. 

The Staff has on numerous occasions, including in connection with 
stockholder proposals similar to the Proposal, concurred with companies having taken 
similar action as the Company that such companies have substantially implemented the 
proposals under Rule 14a-8(i)(10).  See FLIR Systems, Inc. (avail. Feb. 10, 2016, “FLIR 
Systems”) and The Progressive Corporation (avail. Feb. 18, 2016, “The Progressive 
Corporation”).  For example, in FLIR Systems, the Staff concurred that the proposal 
requesting that “each voting requirement in our charter and bylaws that calls for a greater 
than simple majority vote be eliminated, and replaced by a requirement for a majority of 
the votes cast for and against applicable proposals, or a simple majority in compliance 
with applicable laws” was substantially implemented where the company’s board of 
directors approved amendments to its articles of incorporation that would eliminate the 
supermajority voting standards required for certain amendments to the articles of 
incorporation and bylaws and replace such standards with a voting standard based on a 
majority of outstanding shares.  Similarly, in The Progressive Corporation, the Staff 
concurred that a proposal requesting that “each voting requirement in our charter and 
bylaws that calls for a greater than simple majority vote be eliminated, and replaced by a 
requirement for a majority of the votes cast for and against applicable proposals, or a 
simple majority in compliance with applicable laws” was substantially implemented 
where the company’s board of directors approved amendments to the articles of 
incorporation and code of regulations that would lower the supermajority voting 
standards to a majority of outstanding shares.   

As noted above, at a meeting of the Board scheduled to take place in 
January 2019, the Board is expected to approve the Charter Amendments and direct that 
the Charter Amendments be submitted to a stockholder vote at the 2019 Annual Meeting.  
The Board is also expected to approve the conforming change contemplated by the 
Bylaw Amendment that will become effective upon stockholder approval of the Charter 
Amendments and the acceptance for record of the A&R Charter by the SDAT.  
Accordingly, if the Company’s stockholders approve the Charter Amendments at the 
2019 Annual Meeting, and the A&R Charter is then filed with and accepted for record by 
the SDAT, the Company’s Charter and Bylaws will no longer contain supermajority 
voting requirements and will have reduced the statutory supermajority votes discussed 
above. 

Therefore, the Company believes that these actions achieve the “essential 
objective” of, and “substantially implement”, the Proposal, so that the Company may 
properly omit the Proposal from the Proxy Materials in accordance with Rule 14a-
8(i)(10).  Accordingly, we respectfully request that the Staff concur that the Proposal may 
be properly omitted from the Proxy Materials on the basis of Rule 14a-8(i)(10). 
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4. Conclusion 

Based on the foregoing, we hereby respectfully request that the Staff 
concur in our view that the Proposal may be properly excluded from NCR’s Proxy 
Materials.  If the Staff has any questions with respect to the foregoing, or if for any 
reason the Staff does not agree that NCR may omit the Proposal from its Proxy Materials, 
please contact me at (212) 474-1434.  I would appreciate your sending your response via 
e-mail to me at KDrexler@cravath.com as well as to NCR, attention of James Bedore, 
Executive Vice President, General Counsel and Secretary at James.Bedore@ncr.com. 

    Very  truly  yours,  

/s/ Kimberley S. Drexler 
Kimberley S. Drexler 

Office of Chief Counsel 
Division of Corporation Finance 

Securities and Exchange Commission 
100 F Street, NE 

Washington, DC 20549 

VIA EMAIL:  shareholderproposals@sec.gov 

Encls. 

Copies w/encl. to: 

Myra K. Young 
c/o John Chevedden 

VIA EMAIL:  

***

***

James Bedore 
Executive Vice President, General Counsel and Secretary 

NCR Corporation 
864 Spring Street NW 

Atlanta, GA 30308 

VIA EMAIL:  James.Bedore@ncr.com 

Chanda Kirchner 
Law Vice President and Chief Corporate Counsel 

NCR Corporation 

mailto:James.Bedore@ncr.com
mailto:shareholderproposals@sec.gov
mailto:James.Bedore@ncr.com
mailto:KDrexler@cravath.com
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864 Spring Street NW 
Atlanta, GA 30308 

VIA EMAIL:  Chanda.Kirchner@ncr.com 

James J. Hanks, Jr. 
Partner 

Venable LLP 
750 E. Pratt Street, Suite 900 

Baltimore, MD 21202 

VIA EMAIL:  jhanks@Venable.com 

mailto:jhanks@Venable.com
mailto:Chanda.Kirchner@ncr.com


 

 

 
 
 

EXHIBIT A 



***

November 10, 2018 

Edward Gallagher 
General Counsel and Secretary 
NCR Corporation (NCR) 
3097 Satellite Boulevard 
Duluth, GA 30096 
PH: (212) 589-8472 
Via email : Edward.gallagher@NCR.com 

Dear Corporate Secretary, 

I am pleased to be a shareholder in NCR Corporation (NCR) and appreciate the leadership 
NCR has shown in consumer transaction technologies. However, I believe NCR has unrealized 
potential that can be unlocked through low or no cost corporate governance reform. 

I am submitting a shareholder proposal to request the Board adopt a simple majority standard 
for a vote at the next annual shareholder meeting. The proposal meets all Rule 14a-8 
requirements, including the continuous ownership of the required stock value for over a year 
and I pledge to continue to hold the required amount of stock until after the date of the next 
shareholder meeting. My submitted format, with the shareholder-supplied emphasis, is intended 
to be used for definitive proxy publication. 

This letter confirms that I am delegating John Chevedden to act as my agent regarding this Rule 
14a-8 proposal, including its submission, negotiations and/or modification, and presentation at 
the forthcoming shareholder meeting. Please direct all future communications regarding my rule 

***

*** ***
14a-8 proposal to John Chevedden 

at: to facilitate prompt communication. Please 
identify me as the proponent of the proposal exclusively. 

Your consideration and the consideration of the Board of Directors is appreciated in responding 
to this proposal. Please acknowledge receipt of my proposal promptly by email to ***

***

Sincerely, 

November 10, 2018 

Myra K. Young Date 

mailto:Edward.gallagher@NCR.com


[NCR: Rule 14a-8 Proposal, November 10, 2018] 
[This line and any line above it - Not for publication.] 

Proposal [4*] - Simple Majority Vote 

RESOLVED, NCR Corporation (NCR) shareholders request that our board take each step 
necessary so that each voting requirement in our charter and bylaws that calls for a greater 
than simple majority vote be eliminated, and replaced by a requirement for a majority of the 
votes cast for and against applicable proposals, or a simple majority in compliance with 
applicable laws. This means the closest standard to a majority of the votes cast for and 
against such proposals consistent with applicable laws. It is important that our company take 
each step necessary to adopt this proposal topic. It is also important that our company take 
each step necessary to avoid a failed vote on this proposal topic. 

Supporting Statement: Shareowners are willing to pay a premium for shares of companies 
that have excellent corporate governance. Supermajority voting requirements have been 
found to be one of six entrenching mechanisms that are negatively related to company 
performance according to "What Matters in Corporate Governance" by Lucien Bebchuk, Alma 
Cohen and Allen Ferrell of the Harvard Law School 
(https://papers.ssrn.com/sol3/papers.cfm?abstract_id=593423). 

Supermajority requirements are used to block initiatives supported by most shareowners but 
opposed by a status quo management. The majority of S&P 500 and S&P 1500 companies 
have no supermajority voting requirements. Additionally, unlike many S&P 500 and S&P 
1500 companies, our shareholders cannot act by written consent or by calling a special 
meeting. 

This proposal topic won from 59.2% to 75.1 % of the vote at Kaman, DowDuPont and Ryder 
System in early 2018. Prior to that, it won 74% to 99% support at Weyerhaeuser, Alcoa, 
Waste Management, Goldman Sachs, FirstEnergy, McGraw-Hill, Macy's, Ferro Arconic, and 
Cognizant Technology Solutions. 

Among our largest shareholders, Vanguard, generally supports proposals to remove 
supermajority requirements and opposes proposals to impose them. T. Rowe Price, generally 
votes for proposals to adopt simple majority requirements for all items that require 
shareholder approval. Fidelity, generally votes against supermajority requirements. 
BlackRock supports the reduction or the elimination of supermajority voting requirements to 
the extent that they determine shareholders' ability to protect their economic interests is 
improved. 

Currently a 1 % special interest minority of shares can frustrate the will of shareholders 
casting 79% of shares in favor. In other words a 1 % special interest minority could have the 
power to prevent shareholders from improving our corporate governance. 

Please vote to enhance shareholder value: 

Simple Majority Vote- Proposal [4*] 
[This line and any below are not for publication] 

Number 4* to be assigned by NCR 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=593423


***Myra K. Young, sponsored this proposal. 

Notes: 
This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15, 
2004 including ( emphasis added): 

Accordingly, going forward, we believe that it would not be appropriate for companies to 
exclude supporting statement language and/or an entire proposal in reliance on rule 

14a-8(1)(3) in the following circumstances: 

• the company objects to factual assertions because they are not supported; 
• the company objects to factual assertions that, while not materially false or misleading, 
may be disputed or countered; 
• the company objects to factual assertions because those assertions may be 
interpreted by shareholders in a manner that is unfavorable to the company, its 
directors, or its officers; and/or 
• the company objects to statements because they represent the opinion of the 
shareholder proponent or a referenced source, but the statements are not identified 
specifically as such. 

We believe that it is appropriate under rule 14a-8 for companies to address these 
objections in their statements of opposition. 

See also: Sun Microsystems, Inc. (July 21 , 2005). 

The stock supporting this proposal will be held until after the annual meeting and the proposal 
will be presented at the annual meeting. Please acknowledge this proposal promptly by email 

***



 

***

November 10, 2018 

Edward Gallagher 
General Counsel and Secretary 
NCR Corporation (NCR) ~~l/U~17 i .3 NOV ZJ....0/13 
3097 Satellite Boulevard 
Duluth, GA 30096 
PH: (212) 589-8472 
Via email: Edward.gallagher@NCR.com 

Dear Corporate Secretary, 

I am pleased to be a shareholder in NCR Corporation (NCR) and appreciate the leadership 
NCR has shown in consumer transaction technologies. However, I believe NCR has unrealized 
potential that can be unlocked through low or no cost corporate governance reform. 

I am submitting a shareholder proposal to request the Board adopt a simple majority standard 
for a vote at the next annual shareholder meeting. The proposal meets all Rule 14a-8 
requirements, including the continuous ownership of the required stock value for over a year 
and I pledge to continue to hold the required amount of stock until after the date of the next 
shareholder meeting. My submitted format, with the shareholder-supplied emphasis, is intended 
to be used for definitive proxy publication. 

This letter confirms that I am delegating John Chevedden to act as my agent regarding this Rule 
14a-8 proposal, including its submission, negotiations and/or modification, and presentation at 
the forthcoming shareholder meeting. Please direct all future communications regarding my rule 

***

***
· 14a-8 proposal to John Chevedden 

to facilitate prompt communication. Please 
identify me as the proponent of the proposal exclusively. 

***

Your consideration and the consideration of the Board of Directors is appreciated in responding 
to this proposal. Please acknowledge receipt of my proposal promptly by email to ***

***

Sincerely, 

November 10, 2018 

Myra K. Young Date 

mailto:Edward.gallagher@NCR.com


[NCR: Rule 14a-8 Proposal, November 10, 2018 I Revised November 13, 2018) 
[This line and any line above it - Not for publication.] 

Proposal [4*] - Simple Majority Vote 

RESOLVED, NCR Corporation (NCR) shareholders request that our board take each step 
necessary so that each voting requirement in our charter and bylaws (that is explicit or 
implicit due to default to state law) that calls for a greater than simple majority vote be 
eliminated, and replaced by a requirement for a majority of the votes cast for and against 
applicable proposals, or a simple majority in compliance with applicable laws. This means the 
closest standard to a majority of the votes cast for and against such proposals consistent with 
applicable laws. It is important that our company take each step necessary to adopt this 
proposal topic. This proposal includes taking the steps necessary to adjourn the annual 
meeting to solicit the votes necessary for approval if the votes for approval are lacking during 
the annual meeting. 

Supporting Statement: Adjourn is mentioned 17-times in our bylaws. Shareowners are willing 
to pay a premium for shares of companies that have excellent corporate governance. 
Supermajority voting requirements have been found to be one of six entrenching 
mechanisms that are negatively related to company performance according to "What Matters 
in Corporate Governance" by Lucien Bebchuk, Alma Cohen and Allen Ferrell of the Harvard 
Law School (https://papers.ssrn.com/sol3/papers.cfm?abstract_id=593423). 

Supermajority requirements are used to block initiatives supported by most shareowners but 
opposed by a status quo management. The majority of S&P 500 and S&P 1500 companies 
have no supermajority voting requirements. Additionally, unlike many S&P 500 and S&P 
1500 companies, our shareholders cannot act by written consent or by calling a special 
meeting. 

This proposal topic won from 59.2% to 75.1 % of the vote at Kaman, DowDuPont and Ryder 
System in early 2018. Prior to that, it won 7 4% to 99% support at Weyerhaeuser, Alcoa, 
Waste Management, Goldman Sachs, FirstEnergy, McGraw-Hill, Macy's, Ferro Arconic, and 
Cognizant Technology Solutions. 

Among our largest shareholders, Vanguard, generally supports proposals to remove 
supermajority requirements and opposes proposals to impose them. T. Rowe Price, generally 
votes for proposals to adopt simple majority requirements for all items that require 
shareholder approval. Fidelity, generally votes against supermajority requirements. 
BlackRock supports the reduction or the elimination of supermajority voting requirements to 
the extent that they determine shareholders' ability to protect their economic interests is 
improved. 

Currently a 1 % special interest minority of shares can frustrate the will of shareholders 
casting 79% of shares in favor. In other words a 1 % special interest minority could have the 
power to prevent shareholders from improving our corporate governance. 

Please vote to enhance shareholder value: 
Simple Majority Vote - Proposal [4*] 

[This line and any below are not for publication] 
Number 4* to be assigned by NCR 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=593423


***Myra K. Young, sponsored this proposal. 

Notes: 
This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15, 
2004 including ( emphasis added): 

Accordingly, going forward, we believe that it would not be appropriate for companies to 
exclude supporting statement language and/or an entire proposal in reliance on rule 

14a-8(I)(3) in the following circumstances: 

• the company objects to factual assertions because they are not supported; 
• the company objects to factual assertions that, while not materially false or misleading, 
may be disputed or countered; 
• the company objects to factual assertions because those assertions may be 
interpreted by shareholders in a manner that is unfavorable to the company, its 
directors, or its officers; and/or 
• the company objects to statements because they represent the opinion of the 
shareholder proponent or a referenced source, but the statements are not identified 
specifically as such. 

We believe that it is appropriate under rule 14a-8 for companies to address these 
objections in their statements of opposition. 

See also: Sun Microsystems, Inc. (July 21, 2005). 

The stock supporting this proposal will be held until after the annual meeting and the proposal 
will be presented at the annual meeting. Please acknowledge this proposal promptly by email 

***



 

 

 

 

 

 
  

 

  
 

 
 

  
  

 

  
  

 

----- Message from "Bedore, James M" <James.Bedore@ncr.com> on Fri, 14 Dec 2018 19:45:21 
+0000 ----- 

To: ***

"Bedore, James M" <James.Bedore@ncr.com>, "Kirchner, Chanda" 
cc: 

<Chanda.Kirchner@ncr.com> 
Subject Withdrawal of Stockholder Proposal Submitted for NCR’s 2019 Annual Meeting of 

: Stockholders  
Dear Mr. Chevedden: 

Please see the attached correspondence relating to the proposal submitted for NCR’s 2019 
Annual Meeting of Stockholders by Ms. Myra K. Young in her letter dated November 10, 2018 
and revised November 13, 2018.  

You are welcome to respond to this correspondence via email to James.Bedore@ncr.com. 
Please ensure future correspondence relating to other stockholder proposal matters is directed 
to NCR’s Corporate Secretary at the Company address provided in the Proxy Statement: NCR 
Corporation, 864 Spring Street NW, Atlanta, Georgia 30308‐1007. 

Best regards,  
James M. Bedore 
EVP, General Counsel and Secretary 
NCR Corporation
office: 470-372-3346| mobile: 414-333-0733 
James.Bedore@ncr.com 

mailto:James.Bedore@ncr.com
mailto:James.Bedore@ncr.com
mailto:Chanda.Kirchner@ncr.com
mailto:James.Bedore@ncr.com
mailto:James.Bedore@ncr.com


Law Department-General Counsel 
864 Spring St. NW 
Atlanta, GA 30308 

James.Bedore@ncr.com 

By Email ***

December 14, 2018 

Mr. John Chevedden 
***

Re: Withdrawal of Stockholder Proposal Submitted for NCR's 2019 Annual Meeting of 
Stockholders(' 2019 Annua] Meeting") 

Dear Mr. Chevedden: 

This letter is regarding the proposal submitted by Ms. Myra K. Young in her letter dated 
November 10, 2018 and revised November 13, 2018 (the "Stockholder Proposal"). The 
Stockholder Proposal requests that Board of Directors (the "Board") of NCR Corporation (the 
"Company") take steps necessary so that each voting requirement in our charter and bylaws that 
calls for a greater than simple majority vote be eliminated, and replaced by a requirement for a 
majority of the votes cast for and against proposals, or a simple majority in compliance with 
applicable laws. 

At its upcoming January 2019 meetings, the Board will consider a directors' proposal 
(the "Directors' Proposal") to be presented for a vote at the 2019 Annual Meeting that will 
substantially implement the Stockholder Proposal. If the Board does not approve the Directors' 
Proposal and submit it to the stockholders for approval, the Company will include the 
Stockholder Proposal in its proxy statement for the 2019 Annual Meeting. A draft of the 
Directors' Proposal is included as Annex A for your review. If the Directors' Proposal is 
adopted, the Board will also revise the Bylaws to give effect to the Directors' Proposal. Given 
the Company's intention to proceed in this manner, we are requesting that you voluntarily 
withdraw the Stockholder Proposal. If you agree, please sign and date this letter in the spaces 
below and return a copy to me by email at J ames.Bedore@ncr.com. 

Executive Vice President, General Counsel and 
Secretary 

mailto:ames.Bedore@ncr.com
mailto:James.Bedore@ncr.com


------------

* * * 

On behalf of Ms. Myra K. Young, the undersigned hereby withdraws the shareholder proposal 
submitted to NCR Corporation on November 10, 2018 and revised November 13, 2018 for 
inclusion in NCR Corporation's 2019 Annual Meeting of Stockholders. 

By: 
Name: 
Date: 



ANNEX A 

DIRECTORS' PROPOSAL TO AMEND AND RESTATE THE CHARTER OF NCR TO 
ELIMINATE THE SUPERMAJORITY PROVISIONS CONTEMPLATED BY THE 

MARYLAND GENERAL CORPORATION LAW AND NCR'S CHARTER AND MAKE 
CERTAIN CONFORMING CHANGES 

NCR submits this proposal to amend and restate the charter of NCR (the "Charter") to (i) eliminate 
the supermajority voting provisions contemplated thereby for certain matters and require the 
affirmative vote of a majority of all the votes entitled to be cast to approve such matters, and (ii) 
make certain changes to the Charter to conform the language more closely to the Maryland General 
Corporation Law (the "MGCL"). As background, under the MGCL, a Maryland corporation 
generally is not permitted to dissolve, amend its charter, merge or consolidate with another entity, 
convert into another form of entity, sell all or substantially all of its assets or engage in a statutory 
share exchange ( commonly referred to as "extraordinary transactions"), unless approved by the 
affirmative vote of stockholders holding at least two-thirds of all the votes entitled to be cast on 
the matter. However, a Maryland corporation may provide in its charter for approval of these 
extraordinary transactions by a lesser percentage, but not less than a majority, of all the votes 
entitled to be cast on the matter. In addition, a corporation may require that other matters, such as 
the removal or election of directors, or bylaw amendments, may only be undertaken upon a 
supermajority vote of stockholders. 

At present, the vote of eighty percent of the voting power of all shares of NCR entitled to vote 
generally in the election of directors then outstanding, voting together as a single class, is required 
with respect to ARTICLE VII, Section 7.l(c) (director removal); ARTICLE VII, Section 7.l(d) 
(director replacement after removal); ARTICLE VIII, Section 8.2 (amendments to certain 
provisions of the Bylaws of NCR (the "Bylaws")) and ARTICLE IX, Section 9.1 (amendments to 
certain provisions of the Charter) of the Charter. 

While a supermajority vote requirement protects against amendments to key provisions of a charter 
or bylaws, the removal and subsequent replacement of a director, or the entering into of 
extraordinary transactions without broad stockholder support, the Board of Directors of NCR (the 
"Board") has determined, following its deliberation and consideration regarding the rationale for 
such provisions in light of current corporate governance standards and practices and as permitted 
by Maryland law, that requiring only a majority of all the votes entitled to be cast on the matter to 
amend all provisions of the Charter and to approve the extraordinary transactions noted above is 
advisable and in the best interests of NCR. Similarly, after deliberation and consideration, the 
Board has determined, also as pennitted by Maryland law, that requiring only a majority of all the 
votes entitled to be cast on the matter to amend all provisions of the Bylaws, to remove a director, 
and to replace a director after removal, is advisable and in the best interests of NCR. 

NCR is also submitting this proposal to amend ARTICLE VI, Section 6.2 of the Charter to provide 
that, notwithstanding any provision of law requiring any action to be taken or approved by the 
affirmative vote of stockholders entitled to cast a greater number of votes, and except as may 



otherwise be specifically provided elsewhere in the Charter or the Bylaws, any such action shall 
be effective and valid if declared advisable by the Board and taken or approved by the affirmative 
vote of stockholders entitled to cast a majority of all the votes entitled to be cast on the matter. 
The requirement that the Board first declare the action advisable contained in the prior sentence is 
required by the MGCL for approval of charter amendments and the other extraordinary 
transactions noted above. 

Accordingly, the Board has unanimously declared such amendments advisable and in the best 
interest of NCR and has directed that these amendments be submitted to the stockholders of NCR 
for their consideration. 

NCR received a stockholder proposal on this issue, which proposed replacing the supermajority 
provisions in the Charter and the Bylaws with a voting standard requiring only a majority of the 
votes cast ( or the closest standard thereto permitted by law). As noted above, Maryland law does 
not permit a corporation to engage in an extraordinary transaction or remove a director without 
first obtaining the affirmative vote of stockholders entitled to cast not less than a majority of all 
the votes entitled to be cast on the matter. Further, consistent with the practice of a majority of the 
public corporations incorporated in the State of Maryland that provide stockholders with the 
concurrent power to amend their bylaws, the amendment provides that stockholders entitled to cast 
not less than a majority of all the votes entitled to be cast on the matter may amend the Bylaws. 

The full text of the amendments to the Charter is set forth in the Articles of Amendment and 
Restatement attached hereto as Exhibit [ • J to this proxy statement. 

In accordance with the Bylaws, the Board has approved, subject to the approval of this proposal 
by the stockholders of NCR, amendments to the Bylaws to permit all amendments to the Bylaws 
by stockholders to be made by a majority of all the votes entitled to be cast on the matter, rather 
than requiring eighty percent of the votes entitled to be cast. For all other matters on which 
stockholders vote and unless otherwise required by law, the Charter or the Bylaws, the Bylaws 
currently provide for a default voting standard of a majority of the votes cast. We believe this 
proposal strikes the proper balance of protecting against the actions of a few large stockholders 
while recognizing that broad supermajority provisions are no longer viewed by many parties as 
consistent with current best practices for corporate governance at U.S. public companies. 

Required Vote: Pursuant to the Charter, the amendments to the Charter contemplated by the 
Articles of Amendment and Restatement ( other than the amendment to Section 6.2) must be 
approved by the affirmative vote of holders entitled to cast not less than eighty percent of the 
shares of outstanding stock of NCR entitled to vote generally in the election of directors. The 
amendment to Section 6.2 requires the affinnative vote of a majority of the total number of shares 
outstanding and entitled to vote thereon. Abstentions and broker non-votes will have the effect of 
votes against the proposed amendment. 

The Board of Directors recommends that you vote FOR this proposal. Proxies received by 
the Board will be voted FOR this proposal unless they specify otherwise. 



ARTICLES OF AMENDMENT AND RESTATEMENT 

OF 

NCR CORPORATION 

FIRST: NCR Corporation, a Maryland corporation (the "Corporation"), 
desires to amend and restate its charter as currently in effect and as hereinafter amended. 

SECOND: The following provisions and Exhibit A are all of the 
provisions of the Charter currently in effect and as hereinafter amended: 

ARTICLE I 

Section 1.1. The name of the Corporation (the "Corporation") is: NCR 
Corporation. 

ARTICLE II 

Principal Office. Registered Office and Agent 

Section 2.1. The address of the Corporation's principal office in the 
State of Maryland is 20370 Seneca Meadows Parkway, Germantown, Maryland 20876. 
The resident agent of the Corporation in the State of Maryland is CSC-Lawyers 
Incorporating Service Company. The address of the resident agent is 7 St. Paul Street, 
Suite 820, Baltimore, Maryland 21202. Such resident agent is a Maryland corporation. 

ARTICLE III 

Purposes 

Section 3.1. The purpose of the Corporation is to engage in any lawful 
act, activity or business for which corporations may be organized under the General Laws 
of the State of Maryland as now or hereafter in force. The Corporation shall have all the 
general powers granted by law to Maryland corporations and all other powers not 
inconsistent with law which are appropriate to promote and attain its purpose. 

ARTICLE IV 

Capital Stock 

Section 4.1. The Corporation shall be authorized to issue 600,000,000 
shares of capital stock, of which 500,000,000 shares shall be classified as "Common 
Stock", $.01 par value per share ("Common Stock") (having an aggregate par value of 



$5,000,000.00), and 100,000,000 shares shall be classified as "Preferred Stock", $.01 par 
value per share ("Preferred Stock") (having an aggregate par value of $1,000,000.00), 
including those shares of Preferred Stock described in Exhibit A attached hereto. The 
aggregate par value of all authorized shares is $6,000,000.00. The Board of Directors may 
classify and reclassify any unissued shares of capital stock by setting or changing in any 
one or more respects the preferences, conversion or other rights, voting powers, 
restrictions, limitations as to dividends, qualifications or terms or conditions of 
redemption of such shares of stock. 

Section 4.2. The Common Stock shall be subject to the express terms of 
the Preferred Stock and any series thereof. The holders of shares of Common Stock shall 
be entitled to one vote for each such share upon all proposals presented to the 
stockholders on which the holders of Common Stock are entitled to vote, except for 
proposals on which only the holders of another specified class or series of capital stock 
are entitled to vote. Subject to the provisions of law and any preference rights with 
respect to the payment of dividends attaching to the Preferred Stock or any series thereof, 
the holders of Common Stock shall be entitled to receive, as and when declared by the 
Board of Directors, dividends and other distributions authorized by the Board of Directors 
in accordance with Maryland General Corporation Law, as in effect from time to time 
(the "MGCL") and to all other rights of a stockholder pursuant thereto. Except as 
otherwise provided by law or in the Charter of the Corporation (including in any Articles 
Supplementary (as defined below)) (the "Charter"), the Common Stock shall have the 
exclusive right to vote for the election of directors and for all other purposes, and holders 
of Preferred Stock shall not be entitled to receive notice of any meeting of stockholders at 
which they are not entitled to vote. In the event of a liquidation, dissolution or winding up 
of the Corporation or other distribution of the Corporation's assets among stockholders 
for the purpose of winding up the Corporation's affairs, whether voluntary or involuntary, 
after payment or provision for payment of the debts and other liabilities of the 
Corporation and subject to the rights, privileges, conditions and restrictions attaching to 
the Preferred Stock or any series thereof, the Common Stock shall entitle the holders 
thereof, together with the holders of any other class of stock hereafter classified or 
reclassified not having a preference on distributions in the liquidation, dissolution or 
winding up of the Corporation or other distribution of the Corporation's assets among 
stockholders for the purpose of winding up the Corporation's affairs, whether voluntary 
or involuntary, to share ratably in the remaining net assets of the Corporation. 

Section 4.3. The Preferred Stock may be issued from time to time in one 
or more series as authorized by the Board of Directors. The Board of Directors shall have 
the power from time to time to the maximum extent permitted by the MGCL to classify 
or reclassify, in one or more series, any unissued shares of Preferred Stock, and to 
reclassify any unissued shares of any series of Preferred Stock, in any such case, by 
setting or changing the number of shares constituting such series and the designation, 
preferences, conversion or other rights, voting powers, restrictions, limitations as to 
dividends, qualifications, or terms or conditions of redemption of the stock. In any such 
event, the Corporation shall file for record with the State Department of Assessments and 
Taxation of Maryland ( or other appropriate entity) articles supplementary in form and 

2 __________ Workshare Professional comparison of 
interwovenSite:/NBWS/FirmDocs/21842899/2 and NCR- Proposed Amendments to 
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substance prescribed by the MGCL ( each, an "Articles Supplementary"). Subject to the 
express terms of any series of Preferred Stock outstanding at the time, the Board of 
Directors may increase or decrease the number or alter the designation or classify or 
reclassify any unissued shares of a particular series of Preferred Stock by fixing or 
altering in one or more respects, from time to time before issuing the shares, any terms, 
rights, restrictions and qualifications of the shares, including any preference, conversion 
or other rights, voting powers, restrictions, limitations as to dividends, qualifications or 
terms or conditions of redemption of the shares of the series. 

Section 4.4. Subject to the foregoing, the power of the Board of 
Directors to classify and reclassify any of the shares of capital stock shall include, without 
limitation, subject to the provisions of the Charter, authority to classify or reclassify any 
unissued shares of such stock into a class or classes of preferred stock, preference stock, 
special stock or other stock, and to divide and classify shares of any class into one or 
more series of such class, by determining, fixing or altering one or more of the following: 

(a) the designation of such class or series, which may be by distinguishing number, 
letter or title: 

(b) the number of shares of such class or series, which number the Board of Directors 
may thereafter ( except where otherwise provided in the Articles Supplementary) increase 
or decrease (but not below the number of shares thereof then outstanding) and any shares 
of any class or series which have been redeemed, purchased, otherwise acquired or 
converted into shares of Common Stock or any other class or series shall become part of 
the authorized capital stock and be subject to classification and reclassification as 
provided in this Section; 

(c) whether dividends, if any, shall be cumulative or noncumulative, and, in the case 
of shares of any class or series having cumulative dividend rights, the date or dates or 
method of determining the date or dates from which dividends on the shares of such class 
or series shall be cumulative; 

( d) the rate of any dividends ( or method of determining such dividends) payable to 
the holders of the shares of such class or series, any conditions upon which such 
dividends shall be paid and the date or dates or the method for determining the date or 
dates upon which such dividends shall be payable, and whether any such dividends shall 
rank senior or junior to or on a parity with the dividends payable on any other class or 
series of stock; 

( e) the price or prices ( or method of determining such price or prices) at which, the 
form of payment of such price or prices (which may be cash, property or rights, including 
securities of the same or another corporation or other entity) for which, the period or 
periods within which and the terms and conditions upon which the shares of such class or 
series may be redeemed, in whole or in part, at the option of the Corporation or at the 
option of the holder or holders thereof or upon the happening of a specified event or 
events, if any; 
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(t) the obligation, if any, of the Corporation to purchase or redeem shares of such 
class or series pursuant to a sinking fund or otherwise and the price or prices at which, the 
form of payment of such price or prices (which may be cash, property or rights, including 
securities of the same or another corporation or other entity) for which, the period or 
periods within which and the terms and conditions upon which the shares of such class or 
series shall be redeemed or purchased, in whole or in part, pursuant to such obligation; 

(g) the rights of the holders of shares of such class or series upon the liquidation, 
dissolution or winding up of the affairs of, or upon any distribution of the assets of, the 
Corporation, which rights may vary depending upon whether such liquidation, dissolution 
or winding up is voluntary or involuntary and, if voluntary, may vary at different dates, 
and whether such rights shall rank senior or junior to or on a parity with such rights of 
any other class or series of stock; 

(h) provisions, if any, for the conversion or exchange of the shares of such class or 
series, at any time or times at the option of the holder or holders thereof or at the option 
of the Corporation or upon the happening of a specified event or events, into shares of 
any other class or classes or any other series of the same or any other class or classes of 
stock, or any other security, of the Corporation, or any other corporation or other entity, 
and the price or prices or rate or rates of conversion or exchange and any adjustments 
applicable thereto, and all other terms and conditions upon which such conversion or 
exchange may be made; 

(i) restrictions on the issuance of shares of the same series or of any other class or 
series, if any; 

G) the voting rights, if any, of the holders of shares of such class or series in addition 
to any voting rights required by law; 

(k) whether or not there shall be any limitations applicable, while shares of such class 
or series are outstanding, upon the payment of dividends or making of distributions on, or 
the acquisition of, or the use of moneys for purchase or redemption of, any stock of the 
Corporation, or upon any other action of the Corporation, including action under this 
Section, and, if so, the terms and conditions thereof; and 

(1) any other preferences, rights, restrictions, including restrictions on transferability, 
and qualifications of shares of such class or series, not inconsistent with law and the 
Charter. 

Section 4.5. For the purposes hereof and of any Articles Supplementary 
to the Charter providing for the classification or reclassification of any shares of capital 
stock or of any other charter document of the Corporation (unless otherwise provided in 
any such article or document), any class or series of stock of the Corporation shall be 
deemed to rank: 

(a) prior to another class or series either as to dividends or upon liquidation, 
if the holders of such class or series shall be entitled to the receipt of dividends or of 
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amounts distributable on liquidation, dissolution or winding up, as the case may be, in 
preference or priority to holders of such other class or series; 

(b) on a parity with another class or series either as to dividends or upon 
liquidation, whether or not the dividend rates, dividend payment dates or redemption or 
liquidation price per share thereof be different from those of such others, if the holders of 
such class or series of stock shall be entitled to receipt of dividends or amounts 
distributable upon liquidation, dissolution or winding up, as the case may be, in 
proportion to their respective dividend rates or redemption or liquidation prices, without 
preference or priority over the holders of such other class or series; and 

( c) junior to another class or series either as to dividends or upon liquidation, 
if the rights of the holders of such class or series shall be subject or subordinate to the 
rights of the holders of such other class or series in respect of the receipt of dividends or 
the amounts distributable upon liquidation, dissolution or winding up, as the case may be. 

Section 4.6. (a) In determining whether a distribution (other than upon 
voluntary or involuntary liquidation), by dividend, redemption or other acquisition of 
shares or otherwise, is permitted under the MGCL, no effect shall be given to amounts 
that would be needed, if the Corporation were to be dissolved at the time of the 
distribution, to satisfy the preferential rights upon dissolution of stockholders whose 
preferential rights upon dissolution are junior to those receiving the distribution. 

(b) The Corporation shall be entitled to treat the person in whose name any 
share of its stock is registered as the owner thereof for all purposes and shall not be bound 
to recognize any equitable or other claim to, or interest in, such share on the part of any 
other person, whether or not the Corporation shall have notice thereof, except as 
expressly provided by applicable law. 

( c) Except as may be set forth in any Articles Supplementary, the Board of 
Directors is hereby expressly authorized pursuant to Section 2-309(b)(5) of the MGCL (or 
any successor similar or comparable provision) to declare or pay a dividend payable in 
shares of one class of the Corporation's stock to the holders of shares of such class of the 
Corporation's stock or to the holders of shares of any other class of stock of the 
Corporation. 

ARTICLE V 

Stockholder Action 

Section 5.1. Except as may be provided in any Articles Supplementary, 
any corporate action upon which a vote of stockholder is required or permitted may be 
taken without a meeting or vote of stockholders only with the unanimous written consent 
of stockholders entitled to vote thereon. 

Section 5.2. Except as otherwise required by the MGCL or as provided 
elsewhere in the Charter or in the Bylaws, special meetings of stockholders of the 
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Corporation for any purpose or purposes may be called only by the Board of Directors or 
by the President of the Corporation. No business other than that stated in the notice of the 
special meeting shall be transacted at such special meeting. Each of the Board of 
Directors, the President and Secretary of the Corporation shall have the maximum power 
and authority permitted by the MGCL with respect to the establishment of the date of any 
special meeting of stockholders, the establishment of the record date for stockholders 
entitled to vote thereat, the imposition of conditions on the conduct of any special 
meeting of stockholders and all other matters relating to the call, conduct, adjournment or 
postponement of any special meeting, regardless of whether the meeting was convened by 
the Board of Directors, the President, the stockholders of the Corporation or otherwise. 

ARTICLE VI 

Provisions Defining, Limiting and Regulating Powers 

Section 6.1. The following provisions are hereby adopted for the 
purposes of defining, limiting and regulating the powers of the Corporation and the 
directors and stockholders, subject, however, to any provisions, conditions and 
restrictions hereafter authorized pursuant to Article IV hereof: 

(a) The Board of Directors of the Corporation is empowered to authorize the 
issuance from time to time of shares of its stock of any class, whether now or hereafter 
authorized, and securities convertible into shares of its stock of any class, whether now or 
hereafter authorized, for such consideration as the Board of Directors may deem 
advisable, and without any action by the stockholders. 

(b) No holder of any stock or any other securities of the Corporation, whether 
now or hereafter authorized, shall have any preemptive right to subscribe for or purchase 
any stock or any other securities of the Corporation other than such, if any, as the Board 
of Directors, in its sole discretion, may determine and at such price or prices and upon 
such other terms as the Board of Directors, in its sole discretion, may fix; and any stock 
or other securities which the Board of Directors may determine to offer for subscription 
may, as the Board of Directors in its sole discretion shall determine, be offered to the 
holders of any class, series or type of stock or other securities at the time outstanding to 
the exclusion of the holders of any or all other classes, series or types of stock or other 
securities at the time outstanding. 

( c) The Board of Directors of the Corporation shall, consistent with 
applicable law, have power in its sole discretion to determine from time to time in 
accordance with sound accounting practice or other reasonable valuation methods what 
constitutes annual or other net profits, earnings, surplus, or net assets in excess of capital; 
to fix and vary from time to time the amount to be reserved as working capital, or 
determine that retained earnings or surplus shall remain in the hands of the Corporation; 
to set apart out of any finds of the Corporation such reserve or reserves in such amount or 
amounts and for such proper purpose or purposes as it shall determine and to abolish any 
such reserve or any part thereof; to distribute and pay distributions or dividends in stock, 
cash or other securities or property, out of surplus or any other funds or amounts legally 
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available therefor, at such times and to the stockholders of record on such dates as it may, 
from time to time, determine. 

Section 6.2. Unless j)to\'ided to the conlmry ~n the MGGb or olher 

tlf}1:ffionble law.Notwithstanding any provision of law reqyiring any action to be taken or 
rumroved by the affirmative vote of stockholders entitled to cast a greater number of 
votes, exc1wt as may otherwise be specifically provided elsewhere in the Charter or the 
Bylaws, any such action shall be effective and valid if declared advisable by the Board of 
Directors and taken or approved by the affirmative vote of stockholders entitled to cast a 
majority of I.he voling power of U1e shares present in persofl or represented by pro1ty al the 
meeting 1:1ndal! the votes entitled to -v-etebe cast on the matter sru1II be the aet of Lhe 
stockholders. 

Section 6.3. No directors shall be disqualified from voting or acting on 
behalf of the Corporation in contracting with any other corporation in which he may be a 
director, officer or stockholder, nor shall any director of the Corporation be disqualified 
from voting or acting in its behalf by reason of any personal interest. 

Section 6.4. The Board of Directors shall have power to determine from 
time to time whether and to what extent and at what times and places and under what 
conditions and regulations the books, records, accounts and documents of the 
Corporation, or any of them, shall be open to inspection by stockholders, except as 
otherwise provided by law or by the Bylaws; and except as so provided no stockholder 
shall have any right to inspect any book, record, account or document of the Corporation 
unless authorized to do so by resolution of the Board of Directors. 

Section 6.5. The enumeration and definition of particular powers of the 
Board of Directors included in the foregoing shall in no way be limited or restricted by 
reference to or inference from the terms of any other clause of this or any other Article of 
the Charter of the Corporation, or construed as or deemed by inference or otherwise in 
any manner to exclude or limit any powers conferred upon the Board of Directors under 
the General Laws of the State of Maryland now or hereafter in force. 

ARTICLE VII 

Board of Directors 

Section 7.1. (a) The Corporation shall have nine~ directors, which 
number may be increased or decreased from time to time in such lawful manner as the 
Bylaws of the Corporation shall provide, but shall never be less than the minimum 
number permitted by the General Laws of the State of Maryland, as now or hereafter in 
force. 

(b) At the annual meeting of stockholders of the Corporation held in 
201 7, the successors to the directors whose terms expire at the annual meeting of 

1 Total number of djrectors wjH be updated, as applicable to match the current number of djrectors at the 
time of filing 
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stockholders in 201 7 shall be elected to serve until the next annual meeting of 
stockholders and until their successors are duly elected and qualify; at the annual meeting 
of stockholders of the Corporation held in 2018, the successors to the directors whose 
terms expire at the annual meeting of stockholders in 2018 shall be elected to serve until 
the next annual meeting of stockholders and until their successors are duly elected and 
qualify; and beginning with the annual meeting of stockholders in 2019, all directors shall 
be elected to serve until the next annual meeting of stockholders and until their successors 
are duly elected and qualify. 

( c) Except as provided by law with respect to directors elected by 
stockholders of a class or series, any director or the entire Board of Directors may be 
removed ~ for cause and then only by the affirmative vote of the holders of nol less 
than 8Q% or the voling power of all Voting Stock (as defined below) lhen mllstanding, 
·,•oting togett,er as a single class.a majority of all the votes entitled to be cast on the 
matter. Subject to such removal, or the death, resignation or retirement of a director, a 
director shall hold orl-tee~ until the annual meeting of the stockholders for the year in 
which such director's term expires and until a successor shall be elected and qualified, 
except as provided in Section 7 .1 ( d) hereof. 

( d) Except as provided by law with respect to directors elected by 
stockholders of a class or series, the stockholders of any class or series of sto_ck (induding 
holders of Common Stock) may elect a successor to fiH a vacancy on the Board of 
Directors which results from the removal of a director tfln)' be rillea b)· Lhe affirmative 
vote of the Aolders of not less than 80% of lhe votit:1g po1Ner of the lhen outswnding 
¥&t+1-1g-8-tee-k--;-voling tobr.et:1-rer-a-s a stngl-e--tttaHs, and a v-aeancy wh-tc-h resulls from any­
sueh removal or from any other ceusee!ected by holders of that class or series of stock 
wicluding holders of Common Stock) Any vacancy on the Board of Directors creareclcy_ 
any reason other than ap increase in the number of directors may be filled by a majority of 
the remaining directors, whether or not sufficient to constitute a quorum. Any vacancy on 
the Board of Directors created by an increase in the number of directors may be fi lled by a 
majority of the Board of Directors, Any director-se elected by the Board of Directors shall 
hold office~ until the next annual meeting of stockholders and until his successor is 
elected and qualifies and any director se-elected by the stockholders shall hoM office™ 
for the remainder of the term of the removed director. No decrease in the number of 
directors constituting the Board of Directors shall shorten the term of any incumbent 
director. 

(e) Except to the extent prohibited by law or limited by the Charter or 
the Bylaws, the Board of Directors shall have the power (which, to the extent exercised, 
shall be exclusive) to fix the number of directors and to establish the rules and procedures 
that govern the internal affairs of the Board of Directors and nominations for director, 
including without limitation the vote required for any action by the Board of Directors, 
and that from time to time 5flttl.l.w.;x: affect the tlirectors pov,·er to managepower of the 
Board of Directors to direct the management of the business and affairs of the 
Corporation and no Bylaw shall be adopted by the stockholders which shall modify the 
foregoing. 
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Section 7 .2. Advance notice of stockholder nominations for the election 
of directors and of the proposal of business by stockholders shall be given in the manner 
provided in the Bylaws of the Corporation, as amended and in effect from time to time. 
Unless and except to the extent that the Bylaws of the Corporation shall so require, the 
election of directors of the Corporation need not be by written ballot. 

ARTICLE VIII 

Bylaws 

Section 8.1. The Bylaws may contain any provision for the regulation 
and management of the affairs of the Corporation not inconsistent with law or the 
provisions of the Charter. Without limiting the foregoing, to the maximum extent 
permitted by the MGCL from time to time, the Corporation may in its Bylaws confer 
upon the Board of Directors powers and authorities in addition to those set forth in the 
Charter and in addition to those expressly conferred upon the Board of Directors by 
statute as long as such powers and authorities are not inconsistent with the provisions of 
the Charter. 

Seetiee 8.2. Exoepl as previded in the Charte1:,4e Bylaws rt~ay ee­
a-1-lered or repealed and new Bylaws may be adopted (a) subjt:?cl lo Seclion 7.1 (e) al any 
anr.ua l or spec ial meeting of stockholders. by the affirmati•,•e vole of the holders of a 
majority of the voting po,¥er of all shares of the Corporation entitled to 1role generaJly in 
the eleclion or directors (the "Voting 8loelc ) then oulsland ing. '"'oling logether es a single 
class; pfovided, hou·e,.,·er. thar any preposed aJteration or repeal ot~ or the adoption of any­
Bylaw ineonsislenl with Seel ions 2 8 or 11 or Article ( of LheByla·Ns. vlilh Seclion I, 2 
or 3 of Article II of the Bylaws, or Article X of the Bylav,1s or this sentence, by the 
~olders shal l require the affirmative vole of the holders ofal least 80% o~the voting 
power of all Voting Slack lhen outstanding. voling together as a single el ass; and 
p,•·<ni<ied. fanhe1 ·, however tha! in the case of any such stockholder action at a spee-i-a:l-
1fleetiRg ofstoc-kholders, nntiee oftrm proposed al lernlion, repeal or adoptton of tl'le nc·n· 
Bylev.- or Bylo'+vs must be contained in the no tice of such speeinl meeting or (b) by the 
offirmative vote of a majority of the total number of direetors vthieh the Corporation­
would have if lhere vJeFe no vacancies on Lhe Boa:rd.Section 8.2 The Board ofDjrectms 
is vested with the power to alter or repeal any provision of the Bylaws and to adopt new 
Bylaws. In addition to the extent permitted by law the stockholders roa.v alter or c«peal 
any provision of the Bylaws and adopt new Bylaw provisions if any such alteration, 
repeal or adoption is approved by the affirmative vote of amruorilY of the votes entitled 
to be cast on the matter, 

ARTICLE IX 

Amendment of Charter 

Section 9.1 . The Corporation reserves the right to adopt, repeal, rescind, 
alter or otherwise amend in any respect any provision contained in this Charter, including 
but not limited to, any amendments changing the terms or contract rights of any class of 
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its stock by classification, reclassification or otherwise, and all rights now or hereafter 
conferred on stockholders are granted subject to this reservation. Any amendment e-ful the 
Charter shall be ¥Olid ans effeotive if such amendment shall have been 
aulhorizedeffectjye and va)id if declared advisable by the Board of Directors and taken or 
ruiproyed by the affirmative vote aE a Jl'::eeting of-the stockholders ~ 
pmpose ofentitled to cast a majority of the tolcll ffilmber of shares outstanding G.nd enlilled 
Lo vote thereon except that the afH.rmative vote or the holders of a.t leasl 80% of the 
\leti-ftg-Stoek then outstUfl:ding, voting together a:; a single class. at-a meeting ef-t.he­
stookholders d'..tl)' called for sueh purpose shall be required Lo niter, amend adopl nny 
t1Fe¥i-s-iefl-inconsistent witiref-repeal Article V, Article VII Section 8.2 of Article VIIL or 
thi!1 Article IX or the Char~eral! the votes entitled to be cast on the matter. 

ARTICLEX 

Limited Liability; Indemnification 

Section 10.1 . To the fullest extent permitted by Maryland statutory or 
decisional law, as amended or interpreted, no director or officer of the Corporation shall 
be personally liable to the Corporation or its stockholders for money damages. No 
amendment of the Charter of the Corporation or repeal of any of its provisions shall limit 
or eliminate the benefits provided to directors and officers under this provision with 
respect to any act or omission which occurred prior to such amendment or repeal or with 
respect to any cause of action, suit or claim that, but for this Section 10.1 of this Article 
X, would accrue or arise, prior to such amendment or repeal. 

Section 10.2. The Corporation shall indemnify (a) its directors and 
officers, whether serving the Corporation or, at its request, any other entity, to the fullest 
extent required or permitted by the General Laws of the State of Maryland now or 
hereafter in force, including the advance of expenses under the procedures and to the 
fullest extent permitted by law and (b) other employees and agents to such extent as shall 
be authorized by the Board of Directors or the Corporation's Bylaws and be permitted by 
law. The foregoing rights of indemnification shall not be exclusive of any other rights to 
which those seeking indemnification may be entitled. The Board of Directors may take 
such action as is necessary to carry out these indemnification provisions and is expressly 
empowered to adopt, approve and amend from time to time such bylaws, resolutions or 
contracts implementing such provisions or such further indemnification arrangements as 
may be permitted by law. No amendment of the Charter, or of any such bylaw, resolution 
or contract, or repeal of any of their provisions shall limit or eliminate the right to 
indemnification provided hereunder or thereunder with respect to acts or omissions 
occurring prior to such amendment or repeal. 

ARTICLE XI 

Duration 

Section 11.1. The duration of the Corporation shall be perpetual. 
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THIRD: The amendment to and restatement of the charter as hereinabove 
set forth have been duly advised by the Board of Directors and approved by the 
stockholders of the Corporation as required by law. 

FOUR TH: The current address of the principal office of the Corporation is 
as set forth in Article II of the foregoing amendment and restatement of the charter. 

FIFTH: The name and address of the Corporation's current resident agent 
is as set forth in Article II of the foregoing amendment and restatement of the charter. 

SIXTH: The number of directors of the Corporation is as set forth in 
Article VII of the foregoing amendment and restatement of the charter. The names of the 
directors currently in office-and £he classes or ench El ireetet are as follows: 

Class A: \Villiam R. Nuti, Gary J. Daichendt, Robert P. DeRodes 

Class B: Gdwnrt.l Boykln Linda Fayne Levinson, Chinh E. Chu 

Class C: Gregory R. Blank, Richard L. Clemmer. Ku rt P. Kuehn 

SEVENTH: The undersigned officer of the Corporation acknowledges 
these Articles of Amendment and Restatement to be the corporate act of the Corporation 
and as to all matters or facts required to be verified under oath, the undersigned officer 
acknowledges that, to the best of his knowledge, information and belief, these matters and 
facts are true in all material respects and that this statement is made under the penalties 
for perjury. 

- Signature Pa,ge Follows -
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IN WITNESS WHEREOF, the Corporation has caused these Articles of 
Amendment and Restatement to be signed in its name and on its behalf by its Senior Vice 
PreSffieflt, Genera l Counsel and Corporate Secreta-ryL!J. and attested to by its Assistant 
~eoretan·L!l on this +&lffi!J. day of Mayl!,l, W~ • 

ATTEST: NCR 
CORPORATION: 

[•J 
By· [•] (SEAL) 

Name: Justin f leiAoman [ • ] Name: ~~ffijQf!:lfflg~:::::.L!J. 

Title: [ • J Title: M.:!:::i}flft:~~~&tt:~ t=:L!•!J 
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EXIDBIT A 

SERIES A CONVERTIBLE PREFERRED STOCK 

PAR VALUE $0.01 

OF 

NCR CORPORATION 

Under a power contained in the charter (the "Charter") of NCR 
Corporation, a Maryland corporation (the "Company"), the Board of Directors of the 
Company classified and designated L3,000,000l shares (the "Shares") of the Preferred 
Stock, $0.01 par value per share (as defined in the Charter), as shares of Series A 
Convertible Preferred Stock, liquidation preference $1,000 per share (' Series A Prefer.red 
.s.tod"), with the following preferences, conversion and other rights, voting powers, 
restrictions, limitations as to dividends and other distributions, qualifications and terms 
and conditions ofredemption set forth below, which upon any restatement of the Charter, 
shall be deemed to be part of Article IV of the Charter, with any necessary or appropriate 
changes to the enumeration or lettering of sections or subsections hereof: 

SECTION 1. Classification and Number of Shares, The shares of such 
series of Preferred Stock shall be classified as "Series A Convertible Preferred Stock" 
(the "Series A Preferred Stock"). The number of authorized shares constituting the Series 
A Preferred Stock shall be 3 000 000.[1 000,000] That number from time to time may be 
increased or decreased (but not below the number of shares of Series A Preferred Stock 
then outstanding) by (a) further resolution duly adopted by the Board, or any duly 
authorized committee thereof, and (b) the filing of articles supplementary pursuant to the 
provisions of the MGCL stating that such increase or decrease, as applicable, has been so 
authorized. The Company shall not have the authority to issue fractional shares of Series 
A Preferred Stock. 

SECTION 2. Ranking. The Series A Preferred Stock will rank, with 
respect to dividend rights and rights on the distribution of assets on any voluntary or 
involuntary liquidation, dissolution or winding up of the affairs of the Company: 

(a) on a parity basis with each other class or series of Capital Stock of the 
Company now existing or hereafter authorized, classified or reclassified, the terms of 
which expressly provide that such class or series ranks on a parity basis with the Series A 
Preferred Stock as to dividend rights and rights on the distribution of assets on any 
voluntary or involuntary liquidation, dissolution or winding up of the affairs of the 
Company (such Capital Stock, "Parity Stock"); 

(b) junior to each other class or series of Capital Stock of the Company now 
existing or hereafter authorized, classified or reclassified, the terms of which expressly 
provide that such class or series ranks senior to the Series A Preferred Stock as to 



dividend rights and rights on the distribution of assets on any voluntary or involuntary 
liquidation, dissolution or winding up of the affairs of the Company (such Capital Stock, 
"Senior Stock"); and 

(c) senior to the Common Stock and each other class or series of Capital 
Stock of the Company now existing or hereafter authorized, classified or reclassified, the 
terms of which do not expressly provide that such class or series ranks on a parity basis 
with or senior to the Series A Preferred Stock as to dividend rights and rights on the 
distribution of assets on any voluntary or involuntary liquidation, dissolution or winding 
up of the affairs of the Company (such Capital Stock, "Junior Stock"). 

SECTION 3. Definitions. As used herein with respect to Series A 
Preferred Stock: 

"50% Beneficial Ownership Requirement ' has the meaning set forth in the 
Investment Agreement. 

"Accrued Dividend Record Date" has the meaning set forth in Section 

±W-

"Accrued Dividends" means, as of any date, with respect to any share of 
Series A Preferred Stock, all Dividends that have accrued on such share pursuant to 
Section 4(6), whether or not declared, but that have not, as of such date, been paid. 

"Affiliate" means, as to any Person, any other Person that, directly or 
indirectly, controls, or is controlled by, or is under common control with, such Person; 
provided, however, (i) that the Company and its Subsidiaries shall not be deemed to be 
Affiliates of any Purchaser Party or any of its Affiliates, (ii) portfolio companies in which 
any Purchaser Party or any of its Affiliates has an investment (whether as debt or equity) 
shall not be deemed an Affiliate of such Purchaser Party and (iii) the Excluded 
Blackstone Parties shall not be deemed to be Affiliates of any Purchaser Party, the 
Company or any of the Company's Subsidiaries. For this purpose, "control" (including, 
with its correlative meanings, "controlled by" and "under common control with") shall 
mean the possession, directly or indirectly, of the power to direct or cause the direction of 
management or policies of a Person, whether through the ownership of securities or 
partnership or other ownership interests, by contract or otherwise. 

"Articles Supplementary'' means these Articles Supplementary classifying 
the Series A Preferred Stock. 

"Base Amount" means, with respect to any share of Series A Preferred 
Stock, as of any date of determination, the sum of (a) the Liquidation Preference and (b) 
the Base Amount Accrued Dividends with respect to such share as of such date. 
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"Base Amount Accrued Dividends" means, with respect to any share of 
Series A Preferred Stock, as of any date of determination, (a) if a Dividend Payment Date 
has occurred since the issuance of such share, the Accrued Dividends with respect to such 
share as of the Dividend Payment Date immediately preceding such date of determination 
(taking into account the payment of Dividends, if any, on or with respect to such 
Dividend Payment Date) or (b) if no Dividend Payment Date has occurred since the 
issuance of such share, zero. 

Any Person shall be deemed to "beneficially own", to have "beneficial 
ownership" of, or to be "beneficially owning'' any securities (which securities shall also 
be deemed "beneficially owned" by such Person) that such Person is deemed to 
"beneficially own" within the meaning of Rules 13d-3 and 13d-5 under the Exchange 
Act; provided that any Person shall be deemed to beneficially own any securities that 
such Person has the right to acquire, whether or not such right is exercisable within sixty 
(60) days or thereafter (including assuming conversion of all Series A Preferred Stock, if 
any, owned by such Person to Common Stock). 

"B.Qard" has the meaning set forth in the recitals above. 

"close of business" means 5:00 p.m. (New York City time). 

"Business Day" means any weekday that is not a day on which banking 
institutions in New York, New York are authorized or required by law, regulation or 
executive order to be closed. 

"Bylaws" means the Amended and Restated Bylaws of the Company, as 
amended and as may be amended from time to time. 

"Capital Stock" means, with respect to any Person, any and all shares of, 
interests in, rights to purchase, warrants to purchase, options for, participations in or other 
equivalents of or interests in (however designated) stock issued by such Person. 

"Cash Dividend" has the meaning set forth in Section 4(c). 

"Change of Control" means (i) prior to the earlier of the (x) Initial 
Redemption Date or (y) the date that is 91 days after the date of repayment, defeasance, 
satisfaction, cancellation, termination or other permanent discharge in full of the Credit 
Agreement and the Indentures (the "Relevant Change of Control Date"), the occurrence 
of one of the following: 

(a) any "person" or "group" (as such terms are used in Sections 13(d) 
and 14(d) of the Exchange Act), is or becomes the "beneficial owner" (as defined in 
Rules 13d-3 and l 3d-5 under the Exchange Act), directly or indirectly, of a majority of 
the total voting power of the Voting Stock of the Company, other than as a result of a 
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transaction in which (1) the holders of securities that represented 100% of the Voting 
Stock of the Company immediately prior to such transaction are substantially the same as 
the holders of securities that represent a majority of the Voting Stock of the surviving 
Person or its Parent Entity immediately after such transaction and (2) the holders of 
securities that represented 100% of the Voting Stock of the Company immediately prior 
to such transaction own directly or indirectly Voting Stock of the surviving Person or its 
Parent Entity in substantially the same proportion to each other as immediately prior to 
such transaction; or 

(b) the merger or consolidation of the Company with or into another 
Person or the merger of another Person with or into the Company, or the sale of all or 
substantially all the assets of the Company ( determined on a consolidated basis) to 
another Person, other than a transaction following which (1) in the case of a merger or 
consolidation transaction, holders of securities that represented 100% of the Voting Stock 
of the Company immediately prior to such transaction ( or other securities into which such 
securities are converted as part of such merger or consolidation transaction) own directly 
or indirectly at least a majority of the voting power of the Voting Stock of the surviving 
Person in such merger or consolidation transaction immediately after such transaction, 
and (2) in the case of a sale of all or substantially all of the assets of the Company, other 
than to a Subsidiary or a Person that becomes a Subsidiary of the Company, or 

(ii) on or after the Relevant Change of Control Date, the occurrence of one 
of the following: 

(a) any "person" or "group" (as such terms are used in Sections 13(d) 
and 14(d) of the Exchange Act), is or becomes the "beneficial owner" (as defined in 
Rules 13d-3 and 13d-5 under the Exchange Act), directly or indirectly, of a majority of 
the total voting power of the Voting Stock of the Company, other than as a result of a 
transaction in which (1) the holders of securities that represented 100% of the Voting 
Stock of the Company immediately prior to such transaction are substantially the same as 
the holders of securities that represent a majority of the Voting Stock of the surviving 
Person or its Parent Entity immediately following such transaction and (2) the holders of 
securities that represented 100% of the Voting Stock of the Company immediately prior 
to such transaction own directly or indirectly Voting Stock of the surviving Person or its 
Parent Entity in substantially the same proportion to each other as immediately prior to 
such transaction; 

(b) the merger or consolidation of the Company with or into another 
Person or the merger of another Person with or into the Company, or the sale, transfer or 
lease of all or substantially all the assets of the Company ( determined on a consolidated 
basis), whether in a single transaction or a series of transactions, to another Person, or any 
recapitalization, reclassification or other transaction in which all or substantially all of the 
Common Stock is exchanged for or converted into cash, securities or other property, other 
than a transaction following which ( 1) in the case of a merger or consolidation 
transaction, holders of securities that represented 100% of the Voting Stock of the 
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Company immediately prior to such transaction ( or other securities into which such 
securities are converted as part of such merger or consolidation transaction) own directly 
or indirectly at least a majority of the voting power of the Voting Stock of the surviving 
Person in such merger or consolidation transaction immediately after such transaction, 
and (2) in the case of a sale, transfer or lease of all or substantially all of the assets of the 
Company, other than to a Subsidiary or a Person that becomes a Subsidiary of the 
Company; or 

( c) any transaction or series of transactions by which the Company or 
any successor or Parent Entity thereto is organized outside the United States of America. 

"Change of Contra.I Effective Date" has the meaning set forth in Section 
_2W. 

"Change of Control Purchase Date" means, with respect to each share of 
Series A Preferred Stock, the date on which the Company makes the payment in full of 
the Change of Control Purchase Price for such share to the Holder thereof. 

"Change of Control Purchase Price" has the meaning set forth in Section 
9(a). 

"Change of Control Put" has the meaning set forth in Section 9(a). 

' Change of Control Put Deadline" has the meaning set forth in Section 
9(c)(i). 

"Charter" has the meaning set forth in the recitals above. 

"Closing Price" of the Common Stock on any date of determination means 
the closing sale price or, if no closing sale price is reported, the last reported sale price, of 
the shares of the Common Stock on the NYSE on such date. If the Common Stock is not 
traded on the NYSE on any date of determination, the Closing Price of the Common 
Stock on such date of determination means the closing sale price as reported in the 
composite transactions for the principal United States securities exchange or automated 
quotation system on which the Common Stock is so listed or quoted, or, if no closing sale 
price is reported, the last reported sale price on the principal United States securities 
exchange or automated quotation system on which the Common Stock is so listed or 
quoted, or if the Common Stock is not so listed or quoted on a United States securities 
exchange or automated quotation system, the last quoted bid price for the Common Stock 
in the over-the-counter market as reported by OTC Markets Group Inc. or any similar 
organization, or, if that bid price is not available, the market price of the Common Stock 
on that date as determined by an Independent Financial Advisor retained by the Company 
for such purpose. 
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"Common Stock" has the meaning set forth in the recitals above. 

"Company" has the meaning set forth in the recitals above. 

"Constituent Person" has the meaning set forth in Section 12(a). 

"Conversion Agent" means the Transfer Agent acting in its capacity as 
conversion agent for the Series A Preferred Stock, and its successors and assigns. 

"Conversion Date" has the meaning set forth in Section 8(a). 

"Conversion Notice" has the meaning set forth in Section 8(a). 

"Conversion Price" means, for each share of Series A Preferred Stock, a 
dollar amount equal to $1,000 divided by the Conversion Rate. 

"Conversion Rate" means, for each share of Series A Preferred Stock, 
33.333 shares of Common Stock, subject to adjustment as set forth herein. 

"Credit Agreement" has the meaning set forth in the Investment 
Agreement. 

"Current Market Price" per share of Common Stock, as of any date of 
determination, means the arithmetic average of the VW AP per share of Common Stock 
for each of the ten (10) consecutive full Trading Days ending on the Trading Day 
immediately preceding such day, appropriately adjusted to take into account the 
occurrence during such period of any event described in Section 11. 

"Designated Redemption Date" means (i) any date within the three (3) 
month period commencing on and immediately following the Initial Redemption Date 
and (ii) any date within the three (3) month period commencing on and immediately 
following each successive third anniversary of the Initial Redemption Date. 

"Distributed Property" has the meaning set forth in Section 11 (a)(iv). 

"Distribution Transaction" means any transaction by which a Subsidiary of 
the Company ceases to be a Subsidiary of the Company by reason of the distribution of 
such Subsidiary's equity securities to holders of Common Stock, whether by means of a 
spin-off, split-off, redemption, reclassification, exchange, stock dividend, share 
distribution, rights offering or similar transaction. 

"Dividend" has the meaning set forth in Section 4(a). 
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"Dividend Payment Date" means March 10, June 10, September 10 and 
December 10 of each year, commencing on the later of (i) March 10, 2016 and (ii) the 
first such date to occur following the Original Issuance Date (the "Initial Dividend 
Payment Date"); provided that if any such Dividend Payment Date is not a Business Day, 
then the applicable Dividend shall be payable on the next Business Day immediately 
following such Dividend Payment Date, without any interest. 

"Dividend Payment Period" means (i) in respect of any share of Series A 
Preferred Stock issued on the Original Issuance Date, the period from and including the 
Original Issuance Date to but excluding the Initial Dividend Payment Date and, 
subsequent to the Initial Dividend Payment Date, the period from and including any 
Dividend Payment Date to but excluding the next Dividend Payment Date, and (ii) for 
any share of Series A Preferred Stock issued subsequent to the Original Issuance Date, the 
period from and including the Issuance Date of such share to but excluding the next 
Dividend Payment Date and, subsequently, in each case the period from and including 
any Dividend Payment Date to but excluding the next Dividend Payment Date. 

"Dividend Rate" means 5.5%, or, to the extent and during the period with 
respect to which such rate has been adjusted as provided in Sections 4(d), Section 9(i) or 
Section 1 0(e), such adjusted rate. 

"Dividend Record Date" has the meaning set forth in Section 4(e). 

"Exchange Act" means the Securities Exchange Act of 1934, as amended. 

"Exchange Property" has the meaning set forth in Section l 2(a). 

"Excluded Blackstone Parties" has the meaning set forth in the Investment 
Agreement. 

"Expiration Date" has the meaning set forth in Section 11 (a)(iii). 

'Fair Market Value" means, with respect to any security or other property, 
the fair market value of such security or other property as reasonably determined in good 
faith by a majority of the Board, or an authorized committee thereof, (i) after consultation 
with an Independent Financial Advisor, as to any security or other property with a Fair 
Market Value of less than $50,000,000, or (ii) otherwise using an Independent Financial 
Advisor to provide a valuation opinion. 

"Fall-Away of Purchaser Board Rights" has the meaning set forth in the 
Investment Agreement. 

"Governmental Authority" means any government, court, regulatory or 
administrative agency, commission, arbitrator or authority or other legislative, executive 

Workshare Professional comparison of 
interwovenSite:/NBWS/FirmDocs/21842899/2 and NCR- Proposed Amendments to 
Charter.DOCX. Performed on 12/14/2018. 

7 



or judicial governmental entity (in each case including any self-regulatory organization), 
whether federal, state or local, domestic, foreign or multinational. 

"Holder" means a Person in whose name the shares of the Series A 
Preferred Stock are registered, which Person shall be treated by the Company, Transfer 
Agent, Registrar, paying agent and Conversion Agent as the absolute owner of the shares 
of Series A Preferred Stock for the purpose of making payment and settling conversions 
and for all other purposes: provided that, to the fullest extent permitted by law, no Person 
that has received shares of Series A Preferred Stock in violation of the Investment 
Agreement shall be a Holder, the Transfer Agent, Registrar, paying agent and Conversion 
Agent, as applicable, shall not, unless directed otherwise by the Company, recognize any 
such Person as a Holder and the Person in whose name the shares of the Series A 
Preferred Stock were registered immediately prior to such transfer shall remain the 
Holder of such shares. 

"Implied Quarterly Dividend Amount" means, with respect to any share of 
Series A Preferred Stock, as of any date, the product of (a) the Base Amount of such 
share on the first day of the applicable Dividend Payment Period ( or in the case of the 
first Dividend Payment Period for such share, as of the Issuance Date of such share) 
multiplied by (b) one fourth of the Dividend Rate applicable on such date. 

"Indebtedness" means (a) all obligations of the Company or any of its 
Subsidiaries for borrowed money or with respect to deposits or advances of any kind, (b) 
all obligations of the Company or any of its Subsidiaries evidenced by bonds, debentures, 
notes or similar instruments, ( c) all letters of credit and letters of guaranty in respect of 
which the Company or any of its Subsidiaries is an account party, (d) all securitization or 
similar facilities of the Company or any of its Subsidiaries and ( e) all guarantees by the 
Company or any of its Subsidiaries of any of the foregoing. 

"Indebtedness Agreement" means any agreement, document or instrument 
governing or evidencing any Indebtedness of the Company or its Subsidiaries. 

"Indentures" has the meaning set forth in the Investment Agreement. 

"Independent Financial Advisor" means an accounting, appraisal, 
investment banking firm or consultant of nationally recognized standing; provided, 
however, that such firm or consultant is (i) not an Affiliate of the Company and (ii) so 
long as the Purchasers meet the 50% Beneficial Ownership Requirement, is reasonably 
acceptable to the Purchasers. 

"Initial Redemption Date" means March 16, 2024. 

"Investment Agreement" means that certain Investment Agreement 
between the Company and the Purchasers dated as of November 11, 2015, as it may be 
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amended, supplemented or otherwise modified from time to time, with respect to certain 
terms and conditions concerning, among other things, the rights of and restrictions on the 
Holders. 

"Issuance Date" means, with respect to any share of Series A Preferred 
Stock, the date of issuance of such share. 

"Junior Stock" has the meaning set forth in Section 2(c). 

' Liquidation Preference" means, with respect to any share of Series A 
Preferred Stock, as of any date, $1,000 per share. 

"Mandatory Conversion" has the meaning set forth in Section 7(a). 

' Mandatorv Conversion Date ' has the meaning set forth in Section 7(a). 

"Mandatory Conversion Price" means $54.00, as adjusted pursuant to the 
provisions of Section 11 (a). 

'Market Disruption Event" means any of the following events: 

(a) any suspension of, or limitation imposed on, trading of the Common 
Stock by any exchange or quotation system on which the Closing Price is determined 
pursuant to the definition of the term "Closing Price" (the "Relevant Exchange") during 
the one-hour period prior to the close of trading for the regular trading session on the 
Relevant Exchange ( or for purposes of determining the VW AP per share of Common 
Stock, any period or periods aggregating one half-hour or longer during the regular 
trading session on the relevant day) and whether by reason of movements in price 
exceeding limits permitted by the Relevant Exchange as to securities generally, or 
otherwise relating to the Common Stock or options contracts relating to the Common 
Stock on the Relevant Exchange; or 

(b) any event that disrupts or impairs (as determined by the Company in its 
reasonable discretion) the ability of market participants during the one-hour period prior 
to the close of trading for the regular trading session on the Relevant Exchange ( or for 
purposes of determining the VW AP per share of Common Stock, any period or periods 
aggregating one half-hour or longer during the regular trading session on the relevant day) 
in general to effect transactions in, or obtain market values for, the Common Stock on the 
Relevant Exchange or to effect transactions in, or obtain market values for, options 
contracts relating to the Common Stock on the Relevant Exchange. 

"MGCL" has the meaning set forth in the recitals above. 

Workshare Professional comparison of 
interwovenSite:/NBWS/FirmDocs/21842899/2 and NCR- Proposed Amendments to 
Charter.DOCX. Performed on 12/14/2018. 

9 



' Notice of Mandatory Conversion" has the meaning set forth in Section 
7(b). 

' 'Notice of Redemption" has the meaning set forth in Section 1 0(b). 

"NYSE" means the New York Stock Exchange. 

"Officer's Certificate" means a certificate signed by the Chief Executive 
Officer, the Chief Financial Officer or the Secretary of the Company. 

"open of business" means 9:00 a.m. (New York City time) . 

"Original Issuance Date" and "Original Issuance Time" mean the date and 
time, respectively, of closing pursuant to the Investment Agreement. 

"Parent Entin'.'." means, with respect to any Person, any other Person of 
which such first Person is a direct or indirect wholly owned Subsidiary. 

"Parity Stock" has the meaning set forth in Section 2(a). 

"Permitted Transferee" means, with respect to any Person, (i) any Affiliate 
of such Person, (ii) any successor entity of such Person and (iii) with respect to any 
Person that is an investment fund, vehicle or similar entity, any other investment fund, 
vehicle or similar entity of which such Person or an Affiliate, advisor or manager of such 
Person serves as the general partner, manager or advisor. 

"Person" means any individual, corporation, estate, partnership, joint 
venture, association, joint-stock company, limited liability company, trust, unincorporated 
organization or any other entity. 

"PIK Dividend" has the meaning set forth in Section 4(c). 

"Preferred Stock" has the meaning set forth in the recitals above. 

"Purchasers" has the meaning set forth in the Investment Agreement. 

"Purchaser Designee" means an individual nominated by the Board as a 
"Purchaser Designee" for election to the Board pursuant to Section 5 .1 0(a) or Section 
5 .1 0(d) of the Investment Agreement. 

"Purchaser Parties" means the Purchasers and each Permitted Transferee 
of the Purchasers to whom shares of Series A Preferred Stock or Common Stock are 
transferred pursuant to Section 5.08(b)(i) of the Investment Agreement. 
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"Record Date" means, with respect to any dividend, distribution or other 
transaction or event in which the holders of the Common Stock have the right to receive 
any cash, securities or other property or in which the Common Stock is exchanged for or 
converted into any combination of cash, securities or other property, the date fixed for 
determination of holders of the Common Stock entitled to receive such cash, securities or 
other property (whether such date is fixed by the Board or by statute, contract or 
otherwise). 

"Redemption Date" means, with respect to each share of Series A 
Preferred Stock, the date on which the Company makes the payment in full in cash of the 
Redemption Price for such share to the Holder of such share. 

"Redemption Right" has the meaning set forth in Section 1 0(a). 

' Redemption Price" has the meaning set forth in Section 1 0(a). 

"Registrar" means the Transfer Agent acting in its capacity as registrar for 
the Series A Preferred Stock, and its successors and assigns. 

"Relevant Exchange" has the meaning set forth in the definition of the 
term "Market Disruption Event". 

"Reorganization Event" has the meaning set forth in Section 12(a). 

"Satisfaction of the Indebtedness Obligations" means, in connection with 
any Change of Control, (i) the payment in full in cash of all principal, interest, fees and all 
other amounts due or payable in respect of any Indebtedness of the Company or any of its 
Subsidiaries (including in respect of any penalty or premium) that is required to be 
prepaid, repaid, redeemed, repurchased or otherwise retired as a result of or in connection 
with such Change of Control or in order for the Series A Preferred Stock not to constitute 
or be deemed as "indebtedness", "disqualified stock", "disqualified capital stock", 
"disqualified equity interests", or similar instruments, however denominated, under the 
terms of any Indebtedness Agreement, (ii) the cancellation or termination, or if permitted 
by the terms of such Indebtedness, cash collateralization, of any letters of credit or letters 
of guaranty that are required to be cancelled or terminated or cash collateralized as a 
result of or in connection with such Change of Control or in order for the Series A 
Preferred Stock not to constitute or be deemed as "indebtedness", "disqualified stock", 
"disqualified capital stock", "disqualified equity interests", or similar instruments, 
however denominated, under the terms of any Indebtedness Agreement, (iii) compliance 
with any requirement to effect an offer to purchase any bonds, debentures, notes or other 
instruments of Indebtedness as a result of or in connection with such Change of Control 
or in order for the Series A Preferred Stock not to constitute or be deemed as 
"indebtedness", "disqualified stock", "disqualified capital stock", "disqualified equity 
interests", or similar instruments, however denominated, under the terms of any 
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Indebtedness Agreement, and the purchase of any such instruments tendered in such offer 
and the payment in full of any other amounts due or payable in connection with such 
purchase and (iv) the termination of any lending commitments required to be terminated 
as a result of or in connection with such Change of Control or in order for the Series A 
Preferred Stock not to constitute or be deemed as "indebtedness", "disqualified stock", 
"disqualified capital stock", "disqualified equity interests", or similar instruments, 
however denominated, under the terms of any Indebtedness Agreement. 

"SDAT" has the meaning set forth in the recitals above. 

"Senior Stock" has the meaning set forth in Section 2(b). 

"Series A Preferred Stock" has the meaning set forth in Section 1. 

"Specified Contract Terms" means the covenants, terms and provisions of 
any indenture, credit agreement or any other agreement, document or instrument 
evidencing, governing the rights of the holders of or otherwise relating to any 
Indebtedness of the Company or any of its Subsidiaries. 

"Subsidiary", when used with respect to any Person, means any 
corporation, limited liability company, partnership, association, trust or other entity of 
which (i) securities or other ownership interests representing more than 50% of the 
ordinary voting power ( or, in the case of a partnership, more than 50% of the general 
partnership interests) or (ii) sufficient voting rights to elect at least a majority of the board 
of directors or other governing body are, as of such date, owned by such Person or one or 
more Subsidiaries of such Person or by such Person and one or more Subsidiaries of such 
Person. 

"Trading Day" means a Business Day on which the Relevant Exchange is 
scheduled to be open for business and on which there has not occurred a Market 
Disruption Event. 

"Transfer Agent'' means the Person acting as Transfer Agent, Registrar 
and paying agent and Conversion Agent for the Series A Preferred Stock, and its 
successors and assigns. The Transfer Agent initially shall be Wells Fargo Bank, N. A. 

"Trigger Event' has the meaning set forth in Section 1 l(a)(vii). 

"Voting Stock" means (i) with respect to the Company, the Common 
Stock, the Series A Preferred Stock and any other Capital Stock of the Company having 
the right to vote generally in any election of directors of the Board and (ii) with respect to 
any other Person, all Capital Stock of such Person having the right to vote generally in 
any election of directors of the board of directors of such Person or other similar 
governing body. 
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"VWAP" per share of Common Stock on any Trading Day means the per · 
share volume-weighted average price as displayed under the heading Bloomberg VW AP 
on Bloomberg (or, if Bloomberg ceases to publish such price, any successor service 
reasonably chosen by the Company) page "NCR <equity> AQR" (or its equivalent 
successor if such page is not available) in respect of the period from the open of trading 
on the relevant Trading Day until the close of trading on such Trading Day ( or if such 
volume-weighted average price is unavailable, the market price of one share of Common 
Stock on such Trading Day determined, using a volume-weighted average method, by an 
Independent Financial Advisor retained for such purpose by the Company). 

SECTION 4. Dividends. (a) Holders shall be entitled to receive dividends 
of the type and in the amount determined as set forth in this Section 4 (such dividends, 
"Dividends"). 

(b) Accrual of Dividends. Dividends on each share of Series A 
Preferred Stock (i) shall accrue on a daily basis from and including the Issuance Date of 
such share, whether or not declared and whether or not the Company has assets legally 
available to make payment thereof, at a rate equal to the Dividend Rate as further 
specified below and (ii) shall be payable quarterly in arrears, if, as and when authorized 
by the Board, or any duly authorized committee thereof, and declared by the Company, to 
the extent not prohibited by law, on each Dividend Payment Date, commencing on the 
first Dividend Payment Date following the Issuance Date of such share. The amount of 
Dividends accruing with respect to any share of Series A Preferred Stock for any day 
shall be determined by dividing (x) the Implied Quarterly Dividend Amount as of such 
day by (y) the actual number of days in the Dividend Payment Period in which such day 
falls; provided that if during any Dividend Payment Period any Accrued Dividends in 
respect of one or more prior Dividend Payment Periods are paid, then after the date of 
such payment the amount of Dividends accruing with respect to any share of Series A 
Preferred Stock for any day shall be determined by dividing (x) the Implied Quarterly 
Dividend Amount (recalculated to take into account such payment of Accrued Dividends) 
by (y) the actual number of days in such Dividend Payment Period. The amount of 
Dividends payable with respect to any share of Series A Preferred Stock for any Dividend 
Payment Period shall equal the sum of the daily Dividend amounts accrued in accordance 
with the prior sentence of this Section 4(b) with respect to such share during such 
Dividend Payment Period. For the avoidance of doubt, for any share of Series A Preferred 
Stock with an Issuance Date that is not a Dividend Payment Date, the amount of 
Dividends payable with respect to the initial Dividend Payment Period for such share 
shall equal the product of (A) the daily accrual determined as specified in the prior 
sentence, assuming a full Dividend Payment Period in accordance with the definition of 
such term, and (B) the number of days from and including such Issuance Date to but 
excluding the next Dividend Payment Date. 
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(c) Payment of Dividend. (x) With respect to the first sixteen (16) 
Dividend Payment Dates, the Company will issue, to the extent permitted by applicable 
law, as a dividend in kind, additional duly authorized, validly issued and fully paid and 
nonassessable shares of Series A Preferred Stock (any Dividend or portion of a Dividend 
paid in the manner provided in this clause, a "PIK Dividend") having value (as 
determined in accordance with the immediately following sentence) equal to the amount 
of Accrued Dividends during such Dividend Payment Period and (y) with respect to any 
Dividend Payment Date occurring after the sixteenth (16th) Dividend Payment Date, the 
Company will pay, to the extent permitted by applicable law, in its sole discretion, 
Dividends (i) in cash (any Dividend or portion of a Dividend paid in cash, a "Cash 
Dividend"), if, as and when authorized by the Board, or any duly authorized committee 
thereof, and declared by the Company, (ii) as a PIK Dividend or (iii) through a 
combination of either of the foregoing; provided that (A) Cash Dividend payments shall 
be aggregated per Holder and shall be made to the nearest cent (with $.005 being rounded 
upward) and (B) if the Company pays a PIK Dividend, no fractional shares of Series A 
Preferred Stock shall be issued to any Holder (after taking into account all shares of 
Series A Preferred Stock held by such Holder) and in lieu of any such fractional share, the 
Company shall pay to such Holder, at the Company's option, either (1) an amount in cash 
equal to the applicable fraction of a share of Series A Preferred Stock multiplied by the 
Liquidation Preference per share of Series A Preferred Stock or (2) one additional whole 
share of Series A Preferred Stock. In the event that the Company pays a PIK Dividend, 
each share of Series A Preferred Stock paid in connection therewith shall have a deemed 
value for such purpose equal to the Liquidation Preference per share of Series A Preferred 
Stock, and the number of additional shares of Series A Preferred Stock issuable to 
Holders in connection with the payment of a PIK Dividend will be, with respect to each 
share of Series A Preferred Stock, and without limiting the proviso above concerning 
fractional shares, the number (or fraction) obtained from the quotient of (1) the amount of 
the applicable PIK Dividend per share of Series A Preferred Stock divided by (2) the 
Liquidation Preference per share of Series A Preferred Stock. Accrued Dividends in 
respect of any prior Dividend Payment Periods may be paid on any date (whether or not 
such date is a Dividend Payment Date) if, as and when authorized by the Board, or any 
duly authorized committee thereof as declared by the Company. 

( d) Arrearages. If the Company fails to declare and pay a full 
Dividend on the Series A Preferred Stock on any Dividend Payment Date, then any 
Dividends otherwise payable on such Dividend Payment Date on the Series A Preferred 
Stock shall continue to accrue and cumulate at a Dividend Rate of 8.0% per annum, 
payable quarterly in arrears on each Dividend Payment Date, for the period from and 
including the first Dividend Payment Date ( or the Issuance Date, as applicable) upon 
which the Company fails to pay a full Dividend on the Series A Preferred Stock through 
but not including the latest of the day upon which the Company pays in accordance with 
Section 4( c) all Dividends on the Series A Preferred Stock that are then in arrears. 
Dividends shall accumulate from the most recent date through which Dividends shall 
have been paid, or, if no Dividends have been paid, from the Issuance Date. 
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( e) Record Date. The record date for payment of Dividends that are 
declared and paid on any relevant Dividend Payment Date will be the close of business on 
the first (1st) day of the calendar month which contains the relevant Dividend Payment 
Date ( each, a "Dividend Record Date"), and the record date for payment of any Accrued 
Dividends that were not declared and paid on any relevant Dividend Payment Date will 
be the close of business on the date that is established by the Board, or a duly authorized 
committee thereof, as such, which will not be more than forty-five (45) days prior to the 
date on which such Dividends are paid (each, an "Accrued Dividend Record Date"), in 
each case whether or not such day is a Business Day. 

(f) Priority of Dividends. So long as any shares of Series A Preferred 
Stock remain outstanding, unless full dividends on all outstanding shares of Series A 
Preferred Stock have been declared and paid, including any accrued and unpaid dividends 
on the Series A Preferred Stock that are then in arrears, or have been or 
contemporaneously are declared and a sum sufficient for the payment of those dividends 
has been or is set aside for the benefit of the Holders, the Company may not declare any 
dividend on, or make any distributions relating to, Junior Stock or Parity Stock, or 
redeem, purchase, acquire (either directly or through any Subsidiary) or make a 
liquidation payment relating to, any Junior Stock or Parity Stock, other than: 

(i) purchases, redemptions or other acquisitions of shares of Junior Stock in 
connection with any employment contract, benefit plan or other similar arrangement with 
or for the benefit of current or former employees, officers, directors or consultants; 

(ii) purchases of Junior Stock through the use of the proceeds of a 
substantially contemporaneous sale of other shares of Junior Stock; 

(iii) as a result of an exchange or conversion of any class or series of Parity 
Stock or Junior Stock for any other class or series of Parity Stock (in the case of Parity 
Stock) or Junior Stock (in the case of Parity Stock or Junior Stock); 

(iv) purchases of fractional interests in shares of Parity Stock or Junior Stock 
pursuant to the conversion or exchange provisions of such Parity Stock or Junior Stock or 
the security being converted or exchanged; 

(v) payment of any dividends in respect of Junior Stock where the dividend is 
in the form of the same stock or rights to purchase the same stock as that on which the 
dividend is being paid; 

(vi) distributions of Junior Stock or rights to purchase Junior Stock; 

(vii) any dividend in connection with the implementation of a shareholders' 
rights or similar plan, or the redemption or repurchase of any rights under any such; or 
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(viii) purchases of shares of Common Stock by the Company in an amount not 
to exceed $1,000,000,000 to be consummated within 9 months following the Original 
Issuance Date. 

Notwithstanding the foregoing, for so long as any shares of Series A 
Preferred Stock remain outstanding, if dividends are not declared and paid in full upon 
the shares of Series A Preferred Stock and any Parity Stock, all dividends declared upon 
shares of Series A Preferred Stock and any Parity Stock will be declared on a proportional 
basis so that the amount of dividends declared per share will bear to each other the same 
ratio that all accrued and unpaid dividends as of the end of the most recent Dividend 
Payment Period per share of Series A Preferred Stock and accrued and unpaid dividends 
as of the end of the most recent dividend period per share of any Parity Stock bear to each 
other. 

Subject to the provisions of this Section 4, dividends may be authorized by 
the Board, or any duly authorized committee thereof, and declared and paid by the 
Company, or any duly authorized committee thereof, on any Junior Stock and Parity 
Stock from time to time and the Holders will not be entitled to participate in those 
dividends (other than pursuant to the adjustments otherwise provided under Section 1 l(a) 
or Section 12(a), as applicable). 

(g) Conversion Following a Record Date. If the Conversion Date for 
any shares of Series A Preferred Stock is prior to the close of business on a Dividend 
Record Date or an Accrued Dividend Record Date, the Holder of such shares will not be 
entitled to any dividend in respect of such Dividend Record Date or Accrued Dividend 
Record Date, as applicable, other than through the inclusion of Accrued Dividends as of 
the Conversion Date in the calculation under Section 6(a) or Section 7(a), as applicable. If 
the Conversion Date for any shares of Series A Preferred Stock is after the close of 
business on a Dividend Record Date or an Accrued Dividend Record Date but prior to the 
corresponding payment date for such dividend, the Holder of such shares as of such 
Dividend Record Date or Accrued Dividend Record Date, as applicable, shall be entitled 
to receive such dividend, notwithstanding the conversion of such shares prior to the 
applicable Dividend Payment Date; provided that the amount of such dividend shall not 
be included for the purpose of determining the amount of Accrued Dividends under 
Section 6(a) or Section 7(a), as applicable, with respect to such Conversion Date. 

SECTION 5. Liquidation Ri~hts. (a) Liquidation. In the event of any 
voluntary or involuntary liquidation, dissolution or winding up of the affairs of the 
Company, the Holders shall be entitled, out of assets legally available therefor, before any 
distribution or payment out of the assets of the Company may be made to or set aside for 
the holders of any Junior Stock, and subject to the rights of the holders of any Senior 
Stock or Parity Stock and the rights of the Company's existing and future creditors, to 
receive in full a liquidating distribution in cash and in the amount per share of Series A 
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Preferred Stock equal to the greater of (i) the sum of (A) the Liquidation Preference plus 
(B) the Accrued Dividends with respect to such share of Series A Preferred Stock as of 
the date of such voluntary or involuntary liquidation, dissolution or winding up of the 
affairs of the Company and (ii) the amount such Holders would have received had such 
Holders, immediately prior to such voluntary or involuntary liquidation, dissolution or 
winding up of the affairs of the Company, converted such shares of Series A Preferred 
Stock into Common Stock (pursuant to Section 6 without regard to any of the limitations 
on convertibility contained therein). Holders shall not be entitled to any further payments 
in the event of any such voluntary or involuntary liquidation, dissolution or winding up of 
the affairs of the Company other than what is expressly provided for in this Section 5 and 
will have no right or claim to any of the Company's remaining assets. 

(b) Partial Payment. If in connection with any distribution described 
in Section 5(a) above, the assets of the Company or proceeds therefrom are not sufficient 
to pay in full the aggregate liquidating distributions required to be paid pursuant to 
Section 5(a) to all Holders and the liquidating distributions payable all holders of any 
Parity Stock, the amounts distributed to the Holders and to the holders of all such Parity 
Stock shall be paid pro rata in accordance with the respective aggregate liquidating 
distributions to which they would otherwise be entitled if all amounts payable thereon 
were paid in full. 

(c) Merger, Consolidation and Sale of Assets Not Liquidation. For 
purposes of this Section 5, the sale, conveyance, exchange or transfer (for cash, shares of 
stock, securities or other consideration) of all or substantially all of the property and 
assets of the Company shall not be deemed a voluntary or involuntary liquidation, 
dissolution or winding up of the affairs of the Company, nor shall the merger, 
consolidation, statutory exchange or any other business combination transaction of the 
Company into or with any other Person or the merger, consolidation, statutory exchange 
or any other business combination transaction of any other Person into or with the 
Company be deemed to be a voluntary or involuntary liquidation, dissolution or winding 
up of the affairs of the Company. 

SECTION 6. Right of the Holders to Convert. 

(a) Each Holder shall have the right, at such Holder's option, subject 
to the conversion procedures set forth in Section 8, to convert each share of such Holder's 
Series A Preferred Stock at any time into (i) the number of shares of Common Stock 
equal to the quotient of (A) the sum of the Liquidation Preference and the Accrued 
Dividends with respect to such share of Series A Preferred Stock as of the applicable 
Conversion Date divided by (B) the Conversion Price as of the applicable Conversion 
Date plus (ii) cash in lieu of fractional shares as set out in Section 11 (i). The right of 
conversion may be exercised as to all or any portion of such Holder's Series A Preferred 
Stock from time to time; provided that, in each case, no right of conversion may be 
exercised by a Holder in respect of fewer than 1,000 shares of Series A Preferred Stock 
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(unless such conversion relates to all shares of Series A Preferred Stock held by such 
Holder). 

(b) The Company shall at all times reserve and keep available out of 
its authorized and unissued Common Stock, solely for issuance upon the conversion of 
the Series A Preferred Stock, such number of shares of Common Stock as shall from time 
to time be issuable upon the conversion of all the shares of Series A Preferred Stock then 
outstanding. Any shares of Common Stock issued upon conversion of Series A Preferred 
Stock shall be duly authorized, validly issued, fully paid and nonassessable. 

SECTION 7. Mandatory Conversion by the Company. (a) At any time 
after the third anniversary of the Original Issuance Date, if the VW AP per share of 
Common Stock was greater than the Mandatory Conversion Price for at least thirty (30) 
Trading Days in any period of forty-five (45) consecutive Trading Days, the Company 
may elect to convert (a "Mandatory Conversion") all, but not less than all, of the 
outstanding shares of Series A Preferred Stock into shares of Common Stock (the date 
selected by the Company for any Mandatory Conversion pursuant to this Section 7(a), the 
' Mandatory Conversion Date"). In the case of a Mandatory Conversion, each share of 
Series A Preferred Stock then outstanding shall be converted into (i) the number of shares 
of Common Stock equal to the quotient of (A) the sum of the Liquidation Preference and 
the Accrued Dividends with respect to such share of Series A Preferred Stock as of the 
Mandatory Conversion Date divided by (B) the Conversion Price of such share in effect 
as of the Mandatory Conversion Date plus (ii) cash in lieu of fractional shares as set out 
in Section l l(i). 

(b) Notice of Mandatory Conversion. If the Company elects to effect 
Mandatory Conversion, the Company shall, within ten (10) Business Days following the 
completion of the applicable forty-five (45) day Trading Period referred to in Section 7(a) 
above, provide notice of Mandatory Conversion to each Holder (such notice, a "Notice of 
Mandatmy Conversion"). The Mandatory Conversion Date selected by the Company 
shall be no less than ten (10) Business Days and no more than twenty (20) Business Days 
after the date on which the Company provides the Notice of Mandatory Conversion to the 
Holders. The Notice of Mandatory Conversion shall state, as appropriate: 

(i) the Mandatory Conversion Date selected by the Company; and 

(ii) the Conversion Rate as in effect on the Mandatory Conversion Date, the 
number of shares of Common Stock to be issued to such Holder upon conversion of each 
share of Series A Preferred Stock held by such Holder and, if applicable, the amount of 
Accrued Dividends to be paid to such Holder upon conversion of each share of Series A 
Preferred Stock held by such Holder. 
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SECTION 8. Conversion Procedures and Effect of Conversion. (a) 
Conversion Procedure. A Holder must do each of the following in order to convert shares 
of Series A Preferred Stock pursuant to this Section 8(a): 

(i) in the case of a conversion pursuant to Section 6(a), complete and 
manually sign the conversion notice provided by the Conversion Agent (the "Conversion 
Notice"), and deliver such notice to the Conversion Agent; provided that a Conversion 
Notice may be conditional on the completion of a Change of Control or other corporate 
transaction; 

(ii) deliver to the Conversion Agent the certificate or certificates (if any) 
representing the shares of Series A Preferred Stock to be converted; 

(iii) if required, furnish appropriate endorsements and transfer documents; and 

(iv) ifrequired, pay any stock transfer, documentary, stamp or similar taxes 
not payable by the Company pursuant to Section 21. 

The foregoing clauses (ii), (iii) and (iv) shall be conditions to the issuance 
of shares of Common Stock to the Holders in the event of a Mandatory Conversion 
pursuant to Section 7 (but, for the avoidance of doubt, not to the Mandatory Conversion 
of the shares of Series A Preferred Stock on the Mandatory Conversion Date). 

The "Conversion Date" means (A) with respect to conversion of any 
shares of Series A Preferred Stock at the option of any Holder pursuant to Section 6(a), 
the date on which such Holder complies with the procedures in this Section 8(a) 
(including the satisfaction of any conditions to conversion set forth in the Conversion 
Notice) and (B) with respect to Mandatory Conversion pursuant to Section 7(a), the 
Mandatory Conversion Date. 

(b) Effect of Conversion. Effective immediately prior to the close of 
business on the Conversion Date applicable to any shares of Series A Preferred Stock, 
Dividends shall no longer accrue or be declared on any such shares of Series A Preferred 
Stock, and such shares of Series A Preferred Stock shall cease to be outstanding. 

(c) Record Holder of Underlying Securities as of Conversion Date. 
The Person or Persons entitled to receive the Common Stock and, to the extent 
applicable, cash, securities or other property issuable upon conversion of Series A 
Preferred Stock on a Conversion Date shall be treated for all purposes as the record 
holder(s) of such shares of Common Stock and/or cash, securities or other property as of 
the close of business on such Conversion Date. As promptly as practicable on or after the 
Conversion Date and compliance by the applicable Holder with the relevant procedures 
contained in Section 8(a) (and in any event no later than three (3) Trading Days 
thereafter), the Company shall issue the number of whole shares of Common Stock 
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issuable upon conversion ( and deliver payment of cash in lieu of fractional shares as set 
out in Section 11 (i)) and, to the extent applicable, any cash, securities or other property 
issuable thereon. Such delivery of shares of Common Stock, securities or other property 
shall be made, at the option of the Company, in certificated form or by book-entry. Any 
such certificate or certificates shall be delivered by the Company to the appropriate 
Holder on a book-entry basis or by mailing certificates evidencing the shares to the 
Holders at their respective addresses as set forth in the Conversion Notice (in the case of 
a conversion pursuant to Section 6(a)) or in the records of the Company (in the case of a 
Mandatory Conversion). In the event that a Holder shall not by written notice designate 
the name in which shares of Common Stock ( and payments of cash in lieu of fractional 
shares) and, to the extent applicable, cash, securities or other property to be delivered 
upon conversion of shares of Series A Preferred Stock should be registered or paid, or the 
manner in which such shares, cash, securities or other property should be delivered, the 
Company shall be entitled to register and deliver such shares, securities or other property, 
and make such payment, in the name of the Holder and in the manner shown on the 
records of the Company. 

( d) Status of Converted or Reacquired Shares. Shares of Series A 
Preferred Stock converted in accordance with these Articles Supplementary, or otherwise 
acquired by the Company in any manner whatsoever, shall return to the status of and 
constitute authorized but unissued shares of Preferred Stock, without classification as to 
series until such shares are once more classified as a particular series by the Board 
pursuant to the provisions of the Charter. 

SECTION 9. Change of Control. (a) Repurchase at the Option of the 
Holder. Upon the occurrence of a Change of Control, each Holder of outstanding shares 
of Series A Preferred Stock shall have the option to require the Company to purchase (a 
"Change of Control Put") any or all of its shares of Series A Preferred Stock at a purchase 
price per share of Series A Preferred Stock, payable in cash (in the case of clause (i)) or 
the applicable consideration (in the case of clause (ii)), equal to the greater of (i) the 
Liquidation Preference of such share of Series A Preferred Stock plus the Accrued 
Dividends in respect of such share of Series A Preferred Stock, in each case as of the 
applicable Change of Control Purchase Date and (ii) the amount of cash and/or other 
assets such Holder would have received had such Holder, immediately prior to such 
Change of Control, converted such share of Series A Preferred Stock into Common Stock 
(pursuant to Section 6 without regard to any of the limitations on convertibility contained 
therein) (the ' Change of Control Purchase Price"): provided that, in each case (but, for 
purposes of clarity, not in the event where such holder actually converts its shares of 
Series A Preferred Stock into Common Stock), the Company shall only be required to pay 
the Change of Control Purchase Price after (i) the Satisfaction of the Indebtedness 
Obligations and to the extent permitted by the Specified Contract Terms and (ii) to the 
extent such purchase can be made out of funds legally available therefor. 
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(b) Initial Change of Control Notice. On or before the twentieth (20th) 
Business Day prior to the date on which the Company anticipates consummating a 
Change of Control ( or, if later, promptly after the Company discovers that a Change of 
Control may occur), a written notice shall be sent by or on behalf of the Company to the 
Holders as they appear in the records of the Company, which notice shall contain the date 
on which the Change of Control is anticipated to be effected ( or, if applicable, the date on 
which a Schedule TO or other schedule, form or report disclosing a Change of Control 
was filed). 

( c) Final Change of Control Notice. Within 10 days following the 
effective date of the Change of Control (the "Change of Control Effective Date") (or if 
the Company discovers later than such date that a Change of Control has occurred, 
promptly following the date of such discovery), a final written notice shall be sent by or 
on behalf of the Company to the Holders as they appear in the records of the Company, 
which notice shall contain: 

(i) the date by which the Holder must elect to exercise a Change of Control 
Put (which shall be no earlier than 30 days before the purchase date) (the "Change of 
Control Put DeadHne"); 

(ii) the amount of cash and/or other consideration payable per share of Series 
A Preferred Stock, if such Holder elects to exercise a Change of Control Put; 

(iii) a description of the payments and other actions required to be made or 
taken in order to effect the Satisfaction of the Indebtedness Obligations; 

(iv) the purchase date for such shares (which shall be the later of (A) 61 
days from the date such notice is mailed or (B) the day the Satisfaction oflndebtedness 
Obligations has occurred); and 

(v) the instructions a Holder must follow to exercise a Change of Control Put 
in connection with such Change of Control. 

(d) Change of Contro.1 Put Procedure. To exercise a Change of Control 
Put, a Holder must, no later than 5:00 p.m., New York City time, on the Change of 
Control Put Deadline, surrender to the Conversion Agent the certificates representing the 
shares of Series A Preferred Stock to be repurchased by the Company or lost stock 
affidavits therefor. 

(e) Delivery upon Change of Control Put. Upon a Change of Control 
Put, after the Satisfaction of the Indebtedness Obligations and subject to Section 9(i) 
below, the Company (or its successor) shall deliver or cause to be delivered to the Holder 
by mail or wire transfer the Change of Control Purchase Price of such Holder's shares of 
Series A Preferred Stock. 
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(f) Treatment of Shares. If a Holder does not elect to effect a Change 
of Control Put pursuant to this Section 9 with respect to all of its shares of Series A 
Preferred Stock, the shares of Series A Preferred Stock held by it and not surrendered for 
purchase by the Company will remain outstanding until otherwise subsequently 
converted, redeemed, reclassified or canceled in accordance with the terms of these 
Articles Supplementary. From and after the Change of Control Purchase Date with 
respect to any share of Series A Preferred Stock for which a Holder elected to effect a 
Change of Control Put and that the Company has repurchased in accordance with the 
provisions of this Section 9, (i) Dividends shall cease to accrue on such share, (ii) such 
share shall no longer be deemed outstanding and (iii) all rights with respect to such share 
shall cease and terminate. For the avoidance of doubt, notwithstanding anything 
contained herein to the contrary, until a share of Series A Preferred Stock is purchased by 
the payment in full of the applicable Change of Control Purchase Price, such share of 
Series A Preferred Stock will remain outstanding and will be entitled to all of the powers, 
designations, preferences and other rights provided herein, including that such share (x) 
may be converted pursuant to Section 6 and, if not so converted, (y) shall (A) accrue 
Dividends and (B) entitle the Holder thereof to the voting rights provided in Section 13; 
provided that any such shares that are converted prior to or on the Change of Control 
Purchase Date in accordance with these Articles Supplementary shall not be entitled to 
receive any payment of the Change of Control Purchase Price. 

(g) Partial Exercise of Change of Control Put. In the event that a 
Change of Control Put is effected with respect to shares of Series A Preferred Stock 
representing less than all the shares of Series A Preferred Stock held by a Holder, upon 
such Change of Control Put, the Company shall execute and the Transfer Agent shall 
countersign and deliver to such Holder, at the expense of the Company, a certificate 
evidencing the shares of Series A Preferred Stock held by the Holder as to which a 
Change of Control Put was not effected (or book-entry interests representing such shares). 

(h) Redemption by the Company. In the case of a Change of Control 
(other than pursuant to clause (ii)(c) of the definition of such term) (provided that for 
purposes of this Section 9(h), the references to "a majority" in the definition of Change of 
Control shall be deemed to be references to "80%"), any shares of Series A Preferred 
Stock as to which a Change of Control Put was not exercised may be redeemed, at the 
option of the Company ( or its successor or the acquiring or surviving Person in such 
Change of Control), upon not less than thirty (30) nor more than sixty (60) days' notice, 
which notice must be received by the affected Holders within thirty (30) days of the 
Change of Control Put Deadline, at a redemption price per share, payable in cash (in the 
case of clause (i)) or the applicable consideration (in the case of clause (ii)), equal to the 
greater of (i) (x) the Liquidation Preference as of the date of redemption plus (y) Accrued 
Dividends as of the date ofredemption, plus (z) if the applicable redemption date is prior 
to the fifth anniversary of the first Dividend Payment Date, the amount equal to the net 
present value ( computed using a discount rate of 10%) of the sum of all Dividends that 
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would otherwise be payable on such share of Series A Preferred Stock on and after the 
applicable redemption date to and including the fifth anniversary of the first Dividend 
Payment Date and assuming the Company chose to pay such Dividends in cash and (ii) 
the amount of cash and/or other assets a Holder would have received had such Holder, 
immediately prior to such Change of Control, converted such share of Series A Preferred 
Stock into Common Stock (pursuant to Section 6 without regard to any of the limitations 
on convertibility contained therein). Unless the Company ( or its successor or the 
acquiring or surviving Person in such Change of Control) defaults in making the 
redemption payment on the applicable redemption date, on and after the redemption date, 
(A) Dividends shall cease to accrue on the shares of Series A Preferred Stock so called 
for redemption, (B) all shares of Series A Preferred Stock called for redemption shall no 
longer be deemed outstanding and ( C) all rights with respect to such shares of Series A 
Preferred Stock shall on such redemption date cease and terminate, except only the right 
of the Holders thereof to receive the amount payable in such redemption. 

(i) Specified Contract Terms. If the Company (A) shall not have 
sufficient funds legally available under the MGCL to purchase all shares of Series A 
Preferred Stock that Holders have requested to be purchased under Section 9(a) (the 
' Required Number of Shares") or (B) will be in violation of Specified Contract Terms if 
it purchases the Required Number of Shares, the Company shall (i) purchase, pro rata 
among the Holders that have requested their shares be purchased pursuant to Section 9(a). 
a number of shares of Series A Preferred Stock with an aggregate Change of Control 
Purchase Price equal to the lesser of (1) the amount legally available for the purchase of 
shares of Series A Preferred Stock under the MGCL and (2) the largest amount that can 
be used for such purchase not prohibited by Specified Contract Terms and (ii) purchase 
any shares of Series A Preferred Stock not purchased because of the foregoing limitations 
at the applicable Change of Control Purchase Price as soon as practicable after the 
Company is able to make such purchase out of assets legally available for the purchase of 
such share of Series A Preferred Stock and without violation of Specified Contract 
Terms. The inability of the Company (or its successor) to make a purchase payment for 
any reason shall not relieve the Company (or its successor) from its obligation to effect 
any required purchase when, as and if permitted by applicable law and Specified Contract 
Terms. If the Company fails to pay the Change of Control Purchase Price in full when due 
in accordance with this Section 9 in respect of some or all of the shares or Series A 
Preferred Shares to be repurchased pursuant to the Change of Control Put, the Company 
will pay Dividends on such shares not repurchased at a Dividend Rate equal to 8.0% per 
annum, accruing daily from such date until the Change of Control Purchase Price, plus all 
Accrued Dividends thereon, are paid in full in respect of such shares of Series A 
Preferred Stock. Notwithstanding the foregoing, in the event a Holder elects to exercise a 
Change of Control Put pursuant to this Section 9 at a time when the Company is restricted 
or prohibited ( contractually or otherwise) from redeeming some or all of the Series A 
Preferred Stock subject to the Change of Control Put, the Company will use its 
commercially reasonable efforts to obtain the requisite consents to remove or obtain an 
exception or waiver to such restrictions or prohibition. Nothing herein shall limit a 
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Holder's right to pursue any other remedies available to it hereunder, at law or in equity, 
including, without limitation, a decree of specific performance and/or injunctive relief 
with respect to the Company's failure to comply with its obligations under this Section 9. 

(j) Change of Control Agreements. The Company shall not enter into 
any agreement for a transaction constituting a Change of Control unless (i) such 
agreement provides for or does not interfere with or prevent (as applicable) the exercise 
by the Holders of their Change of Control Put in an manner that is consistent with and 
gives effect to this Section 9, and (ii) the acquiring or surviving Person in such Change of 
Control represents or covenants, in form and substance reasonably satisfactory to the 
Board acting in good faith, that at the closing of such Change of Control that such Person 
shall have sufficient funds (which may include, without limitation, cash and cash 
equivalents on the Company's balance sheet, the proceeds of any debt or equity financing, 
available lines of credit or uncalled capital commitments) to consummate such Change of 
Control and effect the Satisfaction of the Indebtedness Obligations and the payment of the 
Change of Control Put Price in respect of shares of Series A Preferred Stock that have not 
been converted into Common Stock prior to the Change of Control Effective Date 
pursuant to Section 6 or 1, as applicable. 

SECTION 10. Redemption at the Option of the Holder. (a) On each 
Designated Redemption Date, each Holder of shares of Series A Preferred Stock shall 
have the right (a "Redemption Right") to require the Company to redeem any or all of the 
shares of Series A Preferred Stock of such Holder outstanding on such Designated 
Redemption Date, in each case to the extent not prohibited by law, at a redemption price, 
in cash, equal to the sum of (i) the Liquidation Preference of the shares of Series A 
Preferred Stock to be redeemed plus (ii) the Accrued Dividends with respect to such 
shares of Series A Preferred Stock as of the applicable Redemption Date ( such price, the 
' Redemption Price"). 

(b) To exercise its Redemption Right pursuant to this Section 10 in 
respect of any Designated Redemption Date, a Holder must, no later than 5:00 p.m., New 
York City time, on the date that is 120 days prior to the Designated Redemption Date, 
deliver written notice thereof (a "Notice of Redemption") to the Company and the 
Transfer Agent and surrender to the Transfer Agent the certificates representing the 
shares of Series A Preferred Stock to be redeemed by the Company. On each Designated 
Redemption Date, the Company shall deliver or cause to be delivered to each Holder that 
has exercised its Redemption Right with respect to such Designated Redemption Date, by 
mail or wire transfer, the Redemption Price of the shares of Series A Preferred Stock in 
respect of which such Holder has delivered a Notice of Redemption in accordance 
herewith. 

( c) If a Holder does not elect to exercise its Redemption Right 
pursuant to this Section 10 with respect to all of its shares of Series A Preferred Stock, 
the shares of Series A Preferred Stock held by it and not surrendered for redemption by 
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the Company will remain outstanding until otherwise subsequently converted, redeemed, 
reclassified or canceled. From and after the Redemption Date with respect to any share of 
Series A Preferred Stock for which a Holder elected to effect a Redemption Right and the 
Company has redeemed in accordance with the provisions of this Section 10, (i) 
Dividends shall cease to accrue on such share, (ii) such share shall no longer be deemed 
outstanding and (iii) all rights with respect to such share shall cease and terminate. For 
the avoidance of doubt, notwithstanding anything contained herein to the contrary, until a 
share of Series A Preferred Stock is redeemed by the payment in cash in full of the 
applicable Redemption Price, such share of Series A Preferred Stock will remain 
outstanding and will be entitled to all of the powers, designations, preferences and other 
rights provided herein. 

( d) In the event that a Redemption Right is exercised with respect to 
shares of Series A Preferred Stock representing less than all the shares of Series A 
Preferred Stock held by a Holder, upon such redemption, the Company shall execute and 
the Transfer Agent shall countersign and deliver to such Holder, at the expense of the 
Company, a certificate representing the shares of Series A Preferred Stock held by the 
Holder as to which a Redemption Right was not exercised ( or book-entry interests 
representing such shares). 

( e) If the Company shall not have sufficient funds legally available 
under the MGCL to redeem, as of any Designated Redemption Date, all shares of Series 
A Preferred Stock with respect to which Holders have exercised a Redemption Right 
pursuant to this Section 10, the Company shall redeem on such Designated Redemption 
Date, pro rata among the Holders that have exercised their Redemption Right, a number 
of shares of Series A Preferred Stock with an aggregate Redemption Price equal to the 
amount legally available for the redemption of shares of Series A Preferred Stock under 
the MGCL on such Designated Redemption Date. At such time, as soon as practicable 
thereafter, that the Company has sufficient funds legally available under the MGCL to 
redeem such shares of Series A Preferred Stock not redeemed because of the foregoing 
limitation at the applicable Redemption Price, the Company shall provide notice to the 
Holders of the availability of such funds and the Holders at that time may elect to invoke 
their Redemption Right pursuant to and in accordance with the provisions of this Section 
10. In addition, if the Company does not make the redemption payment as of any 
Designated Redemption Date relating to all of the shares of Series A Preferred Stock with 
respect to which Holders have exercised a Redemption Right pursuant to this Section 10, 
the Company will pay Dividends on such shares not redeemed at a Dividend Rate equal 
to 8.0% per annum, accruing daily from the Designated Redemption Date until the 
Redemption Price, plus all Accrued Dividends thereon, are paid in full in respect of such 
shares of Series A Preferred Stock. The inability of the Company to make a redemption 
payment for any reason shall not relieve the Company from its obligation to effect any 
required redemption when, as and if permitted by applicable law. 
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SECTION 11. Anti-Dilution Adjustments. (a) Adjustments. The 
Conversion Rate will be subject to adjustment, without duplication, upon the occurrence 
of the following events, except that the Company shall not make any adjustment to the 
Conversion Rate if Holders of the Series A Preferred Stock participate, at the same time 
and upon the same terms as holders of Common Stock and solely as a result of holding 
shares of Series A Preferred Stock, in any transaction described in this Section 11 (b), 
without having to convert their Series A Preferred Stock, as if they held a number of 
shares of Common Stock equal to the Conversion Rate multiplied by the number of 
shares of Series A Preferred Stock held by such Holders: 

(i) The issuance of Common Stock as a dividend or distribution to all or 
substantially all holders of Common Stock, or a subdivision or combination of Common 
Stock or a reclassification of Common Stock into a greater or lesser number of shares of 
Common Stock, in which event the Conversion Rate shall be adjusted based on the 
following formula: 

CR, = CRo X (OS, / OSo) 

CRo = the Conversion Rate in effect immediately prior to the close of business on (i) 
the Record Date for such dividend or distribution, or (ii) the effective date of such 
subdivision, combination or reclassification 

CR1 = the new Conversion Rate in effect immediately after the close of business on (i) 
the Record Date for such dividend or distribution, or (ii) the effective date of such 
subdivision, combination or reclassification 

OSo = the number of shares of Common Stock outstanding immediately prior to the 
close of business on (i) the Record Date for such dividend or distribution or (ii) the 
effective date of such subdivision, combination or reclassification 

OS1 = the number of shares of Common Stock that would be outstanding immediately 
after, and solely as a result of, the completion of such event 

Any adjustment made pursuant to this clause (i) shall be effective 
immediately after the close of business on the Record Date for such dividend or 
distribution, or the effective date of such subdivision, combination or reclassification. If 
any such event is announced or declared but does not occur, the Conversion Rate shall be 
readjusted, effective as of the date the Board announces that such event shall not occur, to 
the Conversion Rate that would then be in effect if such event had not been declared. 

(ii) The dividend, distribution or other issuance to all or substantially all 
holders of Common Stock of rights ( other than rights, options or warrants distributed in 
connection with a stockholder rights plan (in which event the provisions of Section 
11 (a)(vii) shall apply), options or warrants entitling them to subscribe for or purchase 
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shares of Common Stock for a period expiring forty-five ( 45) days or less from the date 
of issuance thereof, at a price per share that is less than the Current Market Price as of the 
Record Date for such issuance, in which event the Conversion Rate will be increased 
based on the following formula: 

CR,= CRo X [(OSo+X))] / (OSo+Y) 

CRo = the Conversion Rate in effect immediately prior to the close of business on the 
Record Date for such dividend, distribution or issuance 

CRI = the new Conversion Rate in effect immediately following the close of business on 
the Record Date for such dividend, distribution or issuance 

OS0 = the number of shares of Common Stock outstanding immediately prior to the close 
of business on the Record Date for such dividend, distribution or issuance 

X = the total number of shares of Common Stock issuable pursuant to such rights, options 
or warrants 

Y = the number of shares of Common Stock equal to the aggregate price payable to 
exercise such rights, options or warrants divided by the Current Market Price as of the 
Record Date for such dividend, distribution or issuance. 

For purposes of this clause (ii), in determining whether any rights, options 
or warrants entitle the holders to purchase the Common Stock at a price per share that is 
less than the Current Market Price as of the Record Date for such dividend, distribution or 
issuance, there shall be taken into account any consideration the Company receives for 
such rights, options or warrants, and any amount payable on exercise thereof, with the 
value of such consideration, if other than cash, to be the Fair Market Value thereof. 

Any adjustment made pursuant to this clause (ii) shall become effective 
immediately following the close of business on the Record Date for such dividend, 
distribution or issuance. In the event that such rights, options or warrants are not so 
issued, the Conversion Rate shall be readjusted, effective as of the date the Board 
publicly announces its decision not to issue such rights, options or warrants, to the 
Conversion Rate that would then be in effect if such dividend, distribution or issuance 
had not been declared. To the extent that such rights, options or warrants are not 
exercised prior to their expiration or shares of Common Stock are otherwise not delivered 
pursuant to such rights, options or warrants upon the exercise of such rights, options or 
warrants, the Conversion Rate shall be readjusted to the Conversion Rate that would then 
be in effect had the adjustments made upon the ~ividend, distribution or issuance of such 
rights, options or warrants been made on the basis of the delivery of only the number of 
shares of Common Stock actually delivered. 
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(iii) The Company or one or more of its Subsidiaries purchases Common Stock 
pursuant to a tender offer or exchange offer ( other than an exchange offer that constitutes 
a Distribution Transaction subject to Section 11 (a)(v)) by the Company or a Subsidiary of 
the Company for all or any portion of the Common Stock, or otherwise acquires Common 
Stock (except in an open market purchase in compliance with Rule l0b-18 promulgated 
under the Exchange Act or through an "accelerated share repurchase" on customary 
terms) ( a "Covered Repurchase '), if the cash and value of any other consideration 
included in the payment per share of Common Stock validly tendered, exchanged or 
otherwise acquired through a Covered Repurchase exceeds the arithmetic average of the 
VW AP per share of Common Stock for each of the ten (10) consecutive full Trading 
Days commencing on, and including, the Trading Day next succeeding the last day on 
which tenders or exchanges may be made pursuant fo such tender or exchange offer (as it 
may be amended) or shares of Common Stock are otherwise acquired through a Covered 
Repurchase (the' Expiration Date"), in which event the Conversion Rate shall be adjusted 
based on the following formula: 

CR, = CRo X [(FMV + (SP, X OS,))] / (SP, X OSo) 

CR0 = the Conversion Rate in effect immediately prior to the close of business on the 
Expiration Date 

CRl = the new Conversion Rate in effect immediately after the close of business on 
the Expiration Date 

FMV = the Fair Market Value, on the Expiration Date, of all cash and any other 
consideration paid or payable for all shares validly tendered or exchanged and not 
withdrawn, or otherwise acquired through a Covered Repurchase, as of the Expiration 
Date 

OS0 = the number of shares of Common Stock outstanding immediately prior to the 
last time tenders or exchanges may be made pursuant to such tender or exchange offer 
(including the shares to be purchased in such tender or exchange offer) or shares are 
otherwise acquired through a Covered Repurchase 

OS 1 = the number of shares of Common Stock outstanding immediately after the last 
time tenders or exchanges may be made pursuant to such tender or exchange offer ( after 
giving effect to the purchase of shares in such tender or exchange offer) or shares are 
otherwise acquired through a Covered Repurchase 

SPl = the arithmetic average of the VWAP per share of Common Stock for each of 
the ten (10) consecutive full Trading Days commencing on, and including, the Trading 
Day next succeeding the Expiration Date 
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Such adjustment shall become effective immediately after the close of 
business on the Expiration Date. If an adjustment to the Conversion Rate is required 
under this Section 1 L(a)(iii), delivery of any additional shares of Common Stock that may 
be deliverable upon conversion as a result of an adjustment required under this Section 
11 (a)(iii) shall be delayed to the extent necessary in order to complete the calculations 
provided for in this Section 11 (a)(iii). 

In the event that the Company or any of its Subsidiaries is obligated to 
purchase Common Stock pursuant to any such tender offer, exchange offer or other 
commitment to acquire shares of Common Stock through a Covered Repurchase but is 
permanently prevented by applicable law from effecting any such purchases, or all such 
purchases are rescinded, then the Conversion Rate shall be readjusted to be the 
Conversion Rate that would have been then in effect if such tender offer, exchange offer 
or Covered Repurchase had not been made. 

Notwithstanding anything to the contrary set forth herein, no adjustment to 
the Conversion Rate shall be made pursuant to this Section 11 (a)(ii i) as a result of 
purchases of shares of Common Stock by the Company in an amount not to exceed 
$1,000,000,000 to be consummated within 9 months following the Original Issuance 
Date. 

(iv) The Company shall, by dividend or otherwise, distribute to all or 
substantially all holders of its Common Stock ( other than for cash in lieu of fractional 
shares), shares of any class of its Capital Stock, evidences of its indebtedness, assets, 
other property or securities, but excluding (A) dividends or distributions referred to in 
Section 1 l(a)(i) or Section 1 l(a)(ii) hereof, (B) Distribution Transactions as to which 
Section 1 l(a)(v) shall apply, (C) dividends or distributions paid exclusively in cash as to 
which Section 1 l(a)(vi) shall apply and (D) rights, options or warrants distributed in 
connection with a stockholder rights plan as to which Section 1 l(a)(vii) shall apply (any 
of such shares of its Capital Stock, indebtedness, assets or property that are not so 
excluded are hereinafter called the "Distributed Property"), then, in each such case the 
Conversion Rate shall be adjusted based on the following formula: 

CR1 = CRo X [SPo / (SPu - FMV)] 

CRo = the Conversion Rate in effect immediately prior to the close of business on the 
Record Date for such dividend or distribution 

CRl = the new Conversion Rate in effect immediately after the close of business on 
the Record Date for such dividend or distribution 

SP0 = the Current Market Price as of the Record Date for such dividend or 
distribution 
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FMV = the Fair Market Value of the portion of Distributed Property distributed with 
respect to each outstanding share of Common Stock on the Record Date for such dividend 
or distribution; provided that, if FMV is equal or greater than SP0, then in lieu of the 
foregoing adjustment, the Company shall distribute to each holder of Series A Preferred 
Stock on the date the applicable Distributed Property is distributed to holders of Common 
Stock, but without requiring such holder to convert its shares of Series A Preferred Stock, 
in respect of each share of Series A Preferred Stock held by such holder, the amount of 
Distributed Property such holder would have received had such holder owned a number 
of shares of Common Stock equal to the Conversion Rate on the Record Date for such 
dividend or distribution 

Any adjustment made pursuant to this clause (iv) shall be effective 
immediately after the close of business on the Record Date for such dividend or 
distribution. If any such dividend or distribution is declared but does not occur, the 
Conversion Rate shall be readjusted, effective as of the date the Board announces that 
such dividend or distribution shall not occur, to the Conversion Rate that would then be 
in effect if such dividend or distribution had not been declared. 

(v) The Company effects a Distribution Transaction, in which case the 
Conversion Rate in effect immediately prior to the effective date of the Distribution 
Transaction shall be adjusted based on the following formula: 

CR1 = CRo X [(FMV + MPo) / MPo] 

CR. = the Conversion Rate in effect immediately prior to the close of business on the 
effective date of the Distribution Transaction 

CRl = the new Conversion Rate in effect immediately after the close of business on 
the effective date of the Distribution Transaction 

FMV = the arithmetic average of the volume-weighted average prices for a share of 
the capital stock or other interest distributed to holders of Common Stock on the principal 
United States securities exchange or automated quotation system on which such capital 
stock or other interest trades, as reported by Bloomberg (or, if Bloomberg ceases to 
publish such price, any successor service chosen by the Company) in respect of the period 
from the open of trading on the relevant Trading Day until the close of trading on such 
Trading Day ( or if such volume-weighted average price is unavailable, the market price 
of one share of such capital stock or other interest on such Trading Day determined, using 
a volume-weighted average method, by an Independent Financial Advisor retained for 
such purpose by the Company), for each of the ten consecutive full Trading Days 
commencing with, and including, the effective date of the Distribution Transaction 
MP0 = the arithmetic average of the VW AP per share of Common Stock for each of 
the ten (10) consecutive full Trading Days commencing on, and including, the effective 
date of the Distribution Transaction 
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Such adjustment shall become effective immediately following the close 
of business on the effective date of the Distribution Transaction. If an adjustment to the 
Conversion Rate is required under this Section 11 (a)(v), delivery of any additional shares 
of Common Stock that may be deliverable upon conversion as a result of an adjustment 
required under this Section l l(a)(v) shall be delayed to the extent necessary in order to 
complete the calculations provided for in this Section 1 l(a)(v). 

(vi) The Company makes a cash dividend or distribution to all or substantially 
all holders of the Common Stock, the Conversion Rate shall be adjusted based on the 
following formula: 

CR1 = CRo X [SPo / (SPo - C)] 

CRo = the Conversion Rate in effect immediately prior to the close of business on the 
Record Date for such dividend or distribution 

CRl = the new Conversion Rate in effect immediately after the close of business on 
the Record Date for such dividend or distribution 

SP0 = the Current Market Price as of the Record Date for such dividend or 
distribution 

C = the amount in cash per share of Common Stock the Company distributes to all or 
substantially all holders of its Common Stock; provided that, if C is equal or greater than 
SPo, then in lieu of the foregoing adjustment, the Company shall pay to each holder of 
Series A Preferred Stock on the date the applicable cash dividend or distribution is made 
to holders of Common Stock, but without requiring such holder to convert its shares of 
Series A Preferred Stock, in respect of each share of Series A Preferred Stock held by 
such holder, the amount of cash such holder would have received had such holder owned 
a number of shares of Common Stock equal to the Conversion Rate on the Record Date 
for such dividend or distribution 

Any adjustment made pursuant to this clause (vi) shall be effective 
immediately after the close of business on the Record Date for such dividend or 
distribution. If any dividend or distribution is declared but not paid, the Conversion Rate 
shall be readjusted, effective as of the date the Board announces that such dividend or 
distribution will not be paid, to the Conversion Rate that would then be in effect if such 
had dividend or distribution not been declared. 

(vii) If the Company has a stockholder rights plan in effect with respect to the 
Common Stock on any Conversion Date, upon conversion of any shares of the Series A 
Preferred Stock, Holders of such shares will receive, in addition to the applicable number 
of shares of Common Stock, the rights under such rights plan relating to such Common 
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Stock, unless, prior to such Conversion Date, the rights have (i) become exercisable or 
(ii) separated from the shares of Common Stock (the first of such events to occur, a 
"Trigger Event"), in which case, the Conversion Rate will be adjusted, effective 
automatically at the time of such Trigger Event, as if the Company had made a 
distribution of such rights to all holders of the Company Common Stock as described in 
Section 11 (a)(ii) (without giving effect to the forty-five ( 45) day limit on the 
exercisability of rights, options or warrants ordinarily subject to such Section 1 l(a)(ii)), 
subject to appropriate readjustment in the event of the expiration, termination or 
redemption of such rights prior to the exercise, deemed exercise or exchange thereof. 
Notwithstanding the foregoing, to the extent any such stockholder rights are exchanged 
by the Company for shares of Common Stock or other property or securities, the 
Conversion Rate shall be appropriately readjusted as if such stockholder rights had not 
been issued, but the Company had instead issued such shares of Common Stock or other 
property or securities as a dividend or distribution of shares of Common Stock pursuant 
to Section 11 (a)(i) or Section 11 (a)(iv), as applicable. 

To the extent that such rights are not exercised prior to their expiration, 
termination or redemption, the Conversion Rate shall be readjusted to the Conversion 
Rate that would then be in effect had the adjustments made upon the occurrence of the 
Trigger Event been made on the basis of the issuance of, and the receipt of the exercise 
price with respect to, only the number of shares of Common Stock actually issued 
pursuant to such rights. 

Notwithstanding anything to the contrary in this Section 11 (a)(vii), no 
adjustment shall be required to be made to the Conversion Rate with respect to any 
Holder which is, or is an "affiliate" or "associate" of, an "acquiring person" under such 
stockholder rights plan or with respect to any direct or indirect transferee of such Holder 
who receives Series A Preferred Stock in such transfer after the time such Holder 
becomes, or its affiliate or associate becomes, such an "acquiring person". 

(b) Calculation of Adjustments. All adjustments to the Conversion 
Rate shall be calculated by the Company to the nearest 1/1 0,000th of one share of 
Common Stock ( or if there is not a nearest 1/1 0,O00th of a share, to the next lower 
1/10,000th of a share). No adjustment to the Conversion Rate will be required unless such 
adjustment would require an increase or decrease of at least one percent of the 
Conversion Rate; provided, however, that any such adjustment that is not required to be 
made will be carried forward and taken into account in any subsequent adjustment; 
provided, further that any such adjustment of less than one percent that has not been made 
will be made upon any Conversion Date. 

(c) When No Adjustment Required. (3) Except as otherwise provided 
in this Section 11, the Conversion Rate will not be adjusted for the issuance of Common 
Stock or any securities convertible into or exchangeable for Common Stock or carrying 
the right to purchase any of the foregoing, or for the repurchase of Common Stock. 
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(ii) Except as otherwise provided in this Section 11, the Conversion Rate will 
not be adjusted as a result of the issuance of, the distribution of separate certificates 
representing, the exercise or redemption of, or the termination or invalidation of, rights 
pursuant to any stockholder rights plans. 

(iii) No adjustment to the Conversion Rate will be made: 

(A) upon the issuance of any shares of Common Stock pursuant to any present 
or future plan providing for the reinvestment of dividends or interest payable on securities 
of the Company and the investment of additional optional amounts in Common Stock 
under any plan in which purchases are made at market prices on the date or dates of 
purchase, without discount, and whether or not the Company bears the ordinary costs of 
administration and operation of the plan, including brokerage commissions; 

(B) upon the issuance of any shares of Common Stock or options or rights to 
purchase such shares pursuant to any present or future employee, director or consultant 
benefit plan or program of or assumed by the Company or any of its Subsidiaries or of 
any employee agreements or arrangements or programs; 

(C) upon the issuance of any shares of Common Stock pursuant to any option, 
warrant, right, or exercisable, exchangeable or convertible security; or 

(D) for a change in the par value of the Common Stock. 

(d) Successive Adjustments. After an adjustment to the Conversion 
Rate under this Section 11, any subsequent event requiring an adjustment under this 
Section 11 shall cause an adjustment to each such Conversion Rate as so adjusted. 

(e) Multiple Adjustments. For the avoidance of doubt, if an event 
occurs that would trigger an adjustment to the Conversion Rate pursuant to this Section 
11. under more than one subsection hereof, such event, to the extent fully taken into 
account in a single adjustment, shall not result in multiple adjustments hereunder; 
provided, however, that if more than one subsection of this Section 11 is applicable to a 
single event, the subsection shall be applied that produces the largest adjustment. 

(f) Reserved. 

(g) Notice of Adjustments. Whenever the Conversion Rate is adjusted 
as provided under this Section 11, the Company shall as soon as reasonably practicable 
following the occurrence of an event that requires such adjustment ( or if the Company is 
not aware of such occurrence, as soon as reasonably practicable after becoming so aware): 

(i) compute the adjusted applicable Conversion Rate in accordance with this 
Section 11 and prepare and transmit to the Conversion Agent an Officer's Certificate 
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setting forth the applicable Conversion Rate, the method of calculation thereof, and the 
facts requiring such adjustment and upon which such adjustment is based; and 

(ii) provide a written notice to the Holders of the occurrence of such event and 
a statement in reasonable detail setting forth the method by which the adjustment to the 
applicable Conversion Rate was determined and setting forth the adjusted applicable 
Conversion Rate. 

(h) Conversion Agent. The Conversion Agent shall not at any time be 
under any duty or responsibility to any Holder to determine whether any facts exist that 
may require any adjustment of the Conversion Rate or with respect to the nature or extent 
or calculation of any such adjustment when made, or with respect to the method 
employed in making the same. The Conversion Agent shall be fully authorized and 
protected in relying on any Officer's Certificate delivered pursuant to this Section 11 (h) 
and any adjustment contained therein and the Conversion Agent shall not be deemed to 
have knowledge of any adjustment unless and until it has received such certificate. The 
Conversion Agent shall not be accountable with respect to the validity or value ( or the 
kind or amount) of any shares of Common Stock, or of any securities or property, that 
may at the time be issued or delivered with respect to any Series A Preferred Stock and 
the Conversion Agent makes no representation with respect thereto. The Conversion 
Agent shall not be responsible for any failure of the Company to issue, transfer or deliver 
any shares of Common Stock pursuant to the conversion of Series A Preferred Stock or to 
comply with any of the duties, responsibilities or covenants of the Company contained in 
this Section 11. 

(i) Fractional Shares. No fractional shares of Common Stock will be 
delivered to the Holders upon conversion. In lieu of fractional shares otherwise issuable, 
the Holders will be entitled to receive, at the Company's sole discretion, either (i) an 
amount in cash equal to the fraction of a share of Common Stock multiplied by the 
Closing Price of the Common Stock on the Trading Day immediately preceding the 
applicable Conversion Date or (ii) one additional whole share of Common Stock. In order 
to determine whether the number of shares of Common Stock to be delivered to a Holder 
upon the conversion of such Holder's shares of Series A Preferred Stock will include a 
fractional share, such determination shall be based on the aggregate number of shares of 
Series A Preferred Stock of such Holder that are being converted on any single 
Conversion Date. 

SECTION 12. Acijustment for Reorganization Events. 

(a) Reorganization Events. In the event of: 

(i) any reclassification, statutory exchange, merger, consolidation or other 
similar business combination of the Company with or into another Person, in each case, 
pursuant to which at least a majority of the Common Stock (but not the Series A 
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Preferred Stock) is changed or converted into, or exchanged for, cash, securities or other 
property of the Company or another Person; 

(ii) any sale, transfer, lease or conveyance to another Person of all or a 
majority of the property and assets of the Company, in each case pursuant to which the 
Common Stock (but not the Series A Preferred Stock) is converted into cash, securities or 
other property; or 

(iii) any statutory exchange of securities of the Company with another Person 
(other than in connection with a merger or acquisition) or reclassification, recapitalization 
or reorganization of the Common Stock (but not the Series A Preferred Stock) into other 
securities; ( each of which is referred to as a "Reorganization Event"), each share of Series 
A Pref erred Stock outstanding immediately prior to such Reorganization Event will, 
without the consent of the Holders and subject to Section 12(d), remain outstanding but 
shall become convertible into, out of funds legally available therefor, the number, kind 
and amount of securities, cash and other property (the" xchange Property") (without any 
interest on such Exchange Property and without any right to dividends or distribution on 
such Exchange Property which have a record date that is prior to the applicable 
Conversion Date) that the Holder of such share of Series A Preferred Stock would have 
received in such Reorganization Event had such Holder converted its shares of Series A 
Preferred Stock into the applicable number of shares of Common Stock immediately prior 
to the effective date of the Reorganization Event using the Conversion Rate applicable 
immediately prior to the effective date of the Reorganization Event and the Liquidation 
Preference applicable at the time of such subsequent conversion; provided that the 
foregoing shall not apply if such Holder is a Person with which the Company 
consolidated or into which the Company merged or which merged into the Company or to 
which such sale or transfer was made, as the case may be ( any such Person, a 
"Constituent Person"), or an Affiliate of a Constituent Person, to the extent such 
Reorganization Event provides for different treatment of Common Stock held by such 
Persons. If the kind or amount of securities, cash and other property receivable upon such 
Reorganization Event is not the same for each share of Common Stock held immediately 
prior to such Reorganization Event by a Person ( other than a Constituent Person or an 
Affiliate thereof), then for the purpose of this Section 12(a), the kind and amount of 
securities, cash and other property receivable upon conversion following such 
Reorganization Event will be deemed to be the weighted average of the types and 
amounts of consideration received by the holders of Common Stock. 

(b) Successive Reorganization Events. The above provisions of this 
Section 12 shall similarly apply to successive Reorganization Events and the provisions 
of Section 11 shall apply to any shares of Capital Stock received by the holders of the 
Common Stock in any such Reorganization Event. 

(c) Reorganization Event Notice, The Company (or any successor) 
shall, no less than thirty (30) days prior to the anticipated effective date of any 
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Reorganization Event, provide written notice to the Holders of such occurrence of such 
event and of the kind and amount of the cash, securities or other property that constitutes 
the Exchange Property. Failure to deliver such notice shall not affect the operation of this 
Section 12. 

(d) Reorganization Event Agreements, The Company shall not enter 
into any agreement for a transaction constituting a Reorganization Event unless (i) such 
agreement provides for or does not interfere with or prevent (as applicable) conversion of 
the Series A Preferred Stock into the Exchange Property in a manner that is consistent 
with and gives effect to this Section 12, and (ii) to the extent that the Company is not the 
surviving corporation in such Reorganization Event or will be dissolved in connection 
with such Reorganization Event, proper provision shall be made in the agreements 
governing such Reorganization Event for the conversion of the Series A Preferred Stock 
into stock of the Person surviving such Reorganization Event or such other continuing 
entity in such Reorganization Event. 

SECTION 13. Voting Rights. 

(a) General. Except as provided in Section 13(b) and Section 14, 
Holders of shares of Series A Preferred Stock shall be entitled to vote as a single class 
with the holders of the Common Stock and the holders of any other class or series of 
Capital Stock of the Company then entitled to vote with the Common Stock on all matters 
submitted to a vote of the holders of Common Stock ( and, if applicable, holders of any 
other class or series of Capital Stock of the Company). Each Holder shall be entitled to 
the number of votes equal to the largest number of whole shares of Common Stock into 
which all shares of Series A Preferred Stock held of record by such Holder could then be 
converted pursuant to Section 6 at the record date for the determination of stockholders 
entitled to vote or consent on such matters or, if no such record date is established, at the 
date such vote or consent is taken or any written consent of stockholders is first executed. 
The Holders shall be entitled to notice of any meeting of holders of Common Stock in 
accordance with the Bylaws of the Company. 

(b) Adverse Changes, The vote or consent of the Holders of at least a 
majority of the shares of Series A Preferred Stock outstanding at such time, voting 
together as a separate class, given in person or by proxy, either in writing without a 
meeting or by vote at any meeting called for the purpose, will be necessary for effecting 
or validating any of the following actions, whether or not such approval is required 
pursuant to the MGCL: 

(i) any amendment, alteration or repeal (whether by merger, 
consolidation or otherwise) of any provision of the Charter (including these Articles 
Supplementary) or Bylaws that would have an adverse effect on the rights, preferences, 
privileges or voting power of the Series A Preferred Stock or the Holder thereof; and 
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(ii) any amendment or alteration (whether by merger, consolidation or 
otherwise) of, or any supplement (whether by articles supplementary or otherwise) to, the 
Charter or any provision thereof, or any other action to authorize, create or classify, or 
increase the number of authorized or issued shares of, or any securities convertible into 
shares of, or reclassify any security into, or issue, any Parity Stock or Senior Stock or any 
other class or series of Capital Stock of the Company ranking senior to, or on a parity 
basis with, the Series A Preferred Stock as to dividend rights or rights on the distribution 
of assets on any voluntary or involuntary liquidation, dissolution or winding up of the 
affairs of the Company; provided, however, (A) that, with respect to the occurrence of 
any of the events set forth in clause (i) above, so long as (1) the Series A Preferred Stock 
remains outstanding with the terms thereof materially unchanged, or (2) the holders of the 
Series A Preferred Stock receive equity securities with rights, preferences, privileges and 
voting power substantially the same as those of the Series A Preferred Stock, then the 
occurrence of such event shall not be deemed to adversely affect such rights, preferences, 
privileges or voting power of the Series A Preferred Stock, and in such case such holders 
shall not have any voting rights with respect to the occurrence of any of the events set 
forth in clause (i) above and (B) that the authorization, creation or classification of, or the 
increase in the number of authorized or issued shares of, or any securities convertible into 
shares of, or the reclassification of any security (other than the Series A Preferred Stock) 
into, or the issuance of, Junior Stock will not require the vote the holders of the Series A 
Preferred Stock. 

For purposes of this Section 13, the filing in accordance with applicable law of 
articles supplementary or any similar document setting forth or changing the designations, 
preferences, conversion or other rights, voting powers, restrictions, limitations as to 
dividends and other distributions, qualifications or other terms of any class or series of 
stock of the Company shall be deemed an amendment to the Charter. 

( c) Each Holder of Series A Preferred Stock will have one vote per 
share on any matter on which Holders of Series A Preferred Stock are entitled to vote 
separately as a class, whether at a meeting or by written consent. 

(d) The vote or consent of the Holders of a majority of the shares of 
Series A Preferred Stock outstanding at such time, voting together as a single class, given 
in person or by proxy, either in writing without a meeting or by vote at any meeting called 
for the purpose, will be sufficient to waive or amend the provisions of Section 9(j) of 
these Articles Supplementary, and any amendment or waiver of any of the provisions of 
Section 9(j) approved by such percentage of the Holders shall be binding on all of the 
Holders. 

( e) For the avoidance of doubt, the Holders of Series A Preferred 
Stock shall have the exclusive consent and voting rights set forth in Sections 13(b) and 14 
and may take action or consent to any action with respect to such rights without a meeting 
by delivering a consent in writing or by electronic transmission of the Holders of the 
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Series A Preferred Stock entitled to cast not less than the minimum number of votes that 
would be necessary to authorize, take or consent to such action at a meeting of 
stockholders. 

SECTION 14. Election of Directors. Provided that the Fall-Away of 
Purchaser Board Rights has not occurred, at each annual meeting of the Company's 
stockholders at which the Company has agreed to nominate one or more Purchaser 
Designee for election to the Board pursuant to and in accordance with the Investment 
Agreement, the Holders of a majority of the then outstanding shares of Series A Preferred 
Stock shall have the exclusive right, voting separately as a class, to elect such Purchaser 
Designee(s) to the Board, irrespective of whether the Company has nominated such 
Purchaser Designee(s). 

SECTION 15. Appraisal Rights: Preemptive Rights. Holders of the Series 
A Preferred Stock shall not be entitled to exercise any rights of an objecting stockholder 
provided for under Title 3, Subtitle 2 of the MGCL or any successor statute unless the 
Board, upon the affirmative vote of a majority of the Board and upon such terms and 
conditions as specified by the Board, shall determine that such rights apply, with respect 
to the Series A Preferred Stock, to one or more transactions occurring after the date of 
such determination in connection with which Holders would otherwise be entitled to 
exercise such rights. Except for the right to participate in any issuance of new equity 
securities by the Company, as set forth in the Investment Agreement, the Holders shall 
not have any preemptive rights. 

SECTION 16. Term. Except as expressly provided in these Articles 
Supplementary, the shares of Series A Preferred Stock shall not be redeemable or 
otherwise mature and the term of the Series A Preferred Stock shall be perpetual. 

SECTION 17. Creation of Capital Stock. Subject to Section 13(b)(ii), the 
Board, or any duly authorized committee thereof, without the vote of the Holders, may 
authorize and issue additional shares of Capital Stock of the Company. 

SECTION 18. No Sinking Fund. Shares of Series A Preferred Stock shall 
not be subject to or entitled to the operation of a retirement or sinking fund. 

SECTION 19. Transfer Agent, Conversion Agent, Registrar and Paying 
Agent. The duly appointed Transfer Agent, Conversion Agent, Registrar and paying agent 
for the Series A Preferred Stock shall be Wells Fargo Bank, N. A. The Company may, in 
its sole discretion, appoint any other Person to serve as Transfer Agent, Conversion 
Agent, Registrar or paying agent for the Series A Pref erred Stock and thereafter may 
remove or replace such other Person at any time. Upon any such appointment or removal, 
the Company shall send notice thereof by first class mail, postage prepaid, to the Holders. 
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SECTION 20. Replacement Certificates. (a) Mutilated, Destroyed, Stolen 
and Lost Certificates. If physical certificates evidencing the Series A Preferred Stock are 
issued, the Company shall replace any mutilated certificate at the Holder's expense upon 
surrender of that certificate to the Transfer Agent. The Company shall replace certificates 
that become destroyed, stolen or lost at the Holder's expense upon delivery to the 
Company and the Transfer Agent of satisfactory evidence that the certificate has been 
destroyed, stolen or lost, together with any indemnity that may be required by the 
Transfer Agent and the Company. 

(b) Ce1tificates Following Conversion. If physical certificates 
representing the Series A Preferred Stock are issued, the Company shall not be required 
to issue replacement certificates representing shares of Series A Preferred Stock on or 
after the Conversion Date applicable to such shares. In place of the delivery of a 
replacement certificate following the applicable Conversion Date, the Transfer Agent, 
upon receipt of the satisfactory evidence and indemnity described in clause (a) above, 
shall deliver the shares of Common Stock issuable upon conversion of such shares of 
Series A Preferred Stock formerly evidenced by the physical certificate. 

SECTION 21. Taxes. 

(a) Transfer Taxes. The Company shall pay any and all stock transfer, 
documentary, stamp and similar taxes that may be payable in respect of any issuance or 
delivery of shares of Series A Preferred Stock or shares of Common Stock or other 
securities issued on account of Series A Preferred Stock pursuant hereto or certificates 
representing such shares or securities. The Company shall not, however, be required to 
pay any such tax that may be payable in respect of any transfer involved in the issuance or 
delivery of shares of Series A Preferred Stock, shares of Common Stock or other 
securities to a beneficial owner other than the beneficial owner of the of Series A 
Preferred Stock immediately prior to such conversion, and shall not be required to make 
any such issuance, delivery or payment unless and until the Person otherwise entitled to 
such issuance, delivery or payment has paid to the Company the amount of any such tax 
or has established, to the satisfaction of the Company, that such tax has been paid or is 
not payable. 

(b) Withholding. All payments and distributions ( or deemed 
distributions) on the shares of Series A Preferred Stock (and on the shares of Common 
Stock received upon their conversion) shall be subject to withholding and backup 
withholding of taxes to the extent required by law, subject to applicable exemptions, and 
amounts withheld, if any, shall be treated as received by the Holders. 

SECTION 22. Notices. All notices referred to herein shall be in writing 
and, unless otherwise specified herein, all notices hereunder shall be deemed to have been 
given upon the earlier of receipt thereof or three (3) Business Days after the mailing 
thereof if sent by registered or certified mail (unless first class mail shall be specifically 
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permitted for such notice under the terms of these Articles Supplementary) with postage 
prepaid, addressed: (i) if to the Company, to its office at NCR Corporation, 7 World 
Trade Center, 250 Greenwich Street, New York, NY, 10007 (Attention: General 
Counsel), (ii) if to any Holder, to such Holder at the address of such Holder as listed in 
the stock record books of the Company (which may include the records of the Transfer 
Agent) or (iii) to such other address as the Company or any such Holder, as the case may 
be, shall have designated by notice similarly given. 

SECTION 23. Facts Ascertainable. When the terms of these Articles 
Supplementary refer to a specific agreement or other document to determine the meaning 
or operation of a provision hereof, the Secretary of the Company shall maintain a copy of 
such agreement or document at the principal executive offices of the Company and a copy 
thereof shall be provided free of charge to any Holder who makes a request therefor. The 
Secretary of the Company shall also maintain a written record of the Issuance Date, the 
number of shares of Series A Preferred Stock issued to a Holder and the date of each such 
issuance, and shall furnish such written record free of charge to any Holder who makes a 
request therefor. 

SECTION 24. Waiver. Notwithstanding any provision in these Articles 
Supplementary to the contrary, any provision contained herein and any right of the 
Holders of Series A Preferred Stock granted hereunder may be waived as to all shares of 
Series A Preferred Stock (and the Holders thereof) upon the vote or written consent of the 
Holders of a majority of the shares of Series A Preferred Stock then outstanding. 

SECTION 25. Severability. If any term of the Series A Preferred Stock set 
forth herein is invalid, unlawful or incapable of being enforced by reason of any rule of 
law or public policy, all other terms set forth herein which can be given effect without the 
invalid, unlawful or unenforceable term will, nevertheless, remain in full force and effect, 
and no term herein set forth will be deemed dependent upon any other such term unless 
so expressed herein. 
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From: 
Sent: Monday, December 17, 2018 4:56 PM 

***

To: Bedore, James M 
Subject: Rule 14a‐8 Proposal (NCR) 

*External Message* - Use caution before opening links or attachments 

Mr. Bedore, 
Thank you for your December 14, 2018 letter. 
Does the company plan anything different from the 2015 failed vote on this 
topic. 
Sincerely, 
John Chevedden 
cc: Myra K. Young 



 

 

 
 

   
 

 
  
  

   
   

 

 

   
   

   
 
 

   
     

   
    

   
 

 
     

 
  
 

     

 
   

 
 

  
   

  

Sent: Tuesday, December 18, 2018 3:26 PM 
To: 
Cc: Bedore, James M <James.Bedore@ncr.com> 

***

From: Bedore, James M 

Subject: RE: Rule 14a‐8 Proposal (NCR) 

Dear Mr. Chevedden,  

Thank you for your response. Pending Board approval of the directors’ proposal to be presented 
for a vote at the 2019 annual meeting, as described below,  NCR intends  to take actions 
different from the course followed in connection with the failed vote on the 2015 directors’ 
proposal to amend and restate the charter of the Company to eliminate the supermajority 
provisions.  

As you likely recall, the 2015 directors’ proposal required approval by 80% of the shares of 
outstanding stock entitled to vote generally in the election of directors. NCR’s stockholders 
voted only 76.71% in favor of that proposal, and NCR did not adjourn the meeting to solicit 
more votes. In 2016, however, NCR’s stockholders approved, following  adjournment of the 
annual meeting of stockholders, a directors’ proposal, which also required 80% of the shares of 
the outstanding stock entitled to vote generally in the election of directors, to amend and 
restate the charter to eliminate the classification of the Board of Directors and provide for 
annual elections of all Directors elected at or after the 2017 annual meeting of stockholders. 

If the stockholder votes required to approve the pending directors’ proposal at the 2019 annual 
meeting of stockholders are not obtained, NCR will review the level of votes obtained, and will 
again consider declaring an adjournment of the meeting to solicit additional votes in favor of the 
proposal.  We would also plan to engage the assistance of a proxy solicitor during an 
adjournment. 

If this plan is acceptable to you, please indicate your agreement to withdraw the shareholder 
proposal submitted to NCR Corporation on November 10, 2018 and revised November 13, 2018 
for inclusion in NCR Corporations’ 2019 Annual Meeting of Stockholders by signing the letter 
from NCR dated December 14, 2018.   Thank‐you. 

Best regards,  
James M. Bedore 
EVP, General Counsel and Secretary
NCR Corporation
office: 470-372-3346|  mobile: 414-333-0733 
James.Bedore@ncr.com 
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Sent: Thursday, December 20, 2018 9:30 AM 
To: *

*
*

From: Bedore, James M  

Subject: RE: Rule 14a‐8 Proposal (NCR) 

Mr. Chevedden,   have you had an opportunity to consider my proposal?  I would like to proceed 
in as cost effective manner as possible while achieving your goal.  Thanks. 

James M. Bedore 
EVP, General Counsel and Secretary 
NCR Corporation 
office: 470-372-3346| mobile: 414-333-0733 
James.Bedore@ncr.com 

mailto:James.Bedore@ncr.com
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EXHIBIT 3.1[●] TO 2019 PROXY STATEMENT 

ARTICLES OF AMENDMENT AND RESTATEMENT 

OF 

NCR CORPORATION 

FIRST: NCR Corporation, a Maryland corporation (the “Corporation”), 
desires to amend and restate its charter as currently in effect and as hereinafter amended. 

SECOND: The following provisions and Exhibit A are all of the 
provisions of the Charter currently in effect and as hereinafter amended: 

ARTICLE I 

Name 

Section 1.1.  The name of the Corporation (the “Corporation”) is: NCR 
Corporation. 

ARTICLE II 

Principal Office, Registered Office and Agent 

Section 2.1.  The address of the Corporation’s principal office in the 
State of Maryland is 20370 Seneca Meadows Parkway, Germantown, Maryland 20876. 
The resident agent of the Corporation in the State of Maryland is CSC-Lawyers 
Incorporating Service Company. The address of the resident agent is 7 St. Paul Street, 
Suite 820, Baltimore, Maryland 21202. Such resident agent is a Maryland corporation. 

ARTICLE III 

Purposes 

Section 3.1.  The purpose of the Corporation is to engage in any lawful 
act, activity or business for which corporations may be organized under the General Laws 
of the State of Maryland as now or hereafter in force. The Corporation shall have all the 
general powers granted by law to Maryland corporations and all other powers not 
inconsistent with law which are appropriate to promote and attain its purpose. 

ARTICLE IV 

Capital Stock 

Section 4.1.  The Corporation shall be authorized to issue 600,000,000 
shares of capital stock, of which 500,000,000 shares shall be classified as “Common 
Stock”, $.01 par value per share (“Common Stock”) (having an aggregate par value of 



    

    

$5,000,000.00), and 100,000,000 shares shall be classified as “Preferred Stock”, $.01 par 
value per share (“Preferred Stock”) (having an aggregate par value of $1,000,000.00), 
including those shares of Preferred Stock described in Exhibit A attached hereto. The 
aggregate par value of all authorized shares is $6,000,000.00. The Board of Directors may 
classify and reclassify any unissued shares of capital stock by setting or changing in any 
one or more respects the preferences, conversion or other rights, voting powers, 
restrictions, limitations as to dividends, qualifications or terms or conditions of 
redemption of such shares of stock. 

Section 4.2. The Common Stock shall be subject to the express terms of 
the Preferred Stock and any series thereof. The holders of shares of Common Stock shall 
be entitled to one vote for each such share upon all proposals presented to the 
stockholders on which the holders of Common Stock are entitled to vote, except for 
proposals on which only the holders of another specified class or series of capital stock 
are entitled to vote. Subject to the provisions of law and any preference rights with 
respect to the payment of dividends attaching to the Preferred Stock or any series thereof, 
the holders of Common Stock shall be entitled to receive, as and when declared by the 
Board of Directors, dividends and other distributions authorized by the Board of Directors 
in accordance with Maryland General Corporation Law, as in effect from time to time 
(the “MGCL”) and to all other rights of a stockholder pursuant thereto. Except as 
otherwise provided by law or in the Charter of the Corporation (including in any Articles 
Supplementary (as defined below)) (the “Charter”), the Common Stock shall have the 
exclusive right to vote for the election of directors and for all other purposes, and holders 
of Preferred Stock shall not be entitled to receive notice of any meeting of stockholders at 
which they are not entitled to vote. In the event of a liquidation, dissolution or winding up 
of the Corporation or other distribution of the Corporation’s assets among stockholders 
for the purpose of winding up the Corporation’s affairs, whether voluntary or involuntary, 
after payment or provision for payment of the debts and other liabilities of the 
Corporation and subject to the rights, privileges, conditions and restrictions attaching to 
the Preferred Stock or any series thereof, the Common Stock shall entitle the holders 
thereof, together with the holders of any other class of stock hereafter classified or 
reclassified not having a preference on distributions in the liquidation, dissolution or 
winding up of the Corporation or other distribution of the Corporation’s assets among 
stockholders for the purpose of winding up the Corporation’s affairs, whether voluntary 
or involuntary, to share ratably in the remaining net assets of the Corporation. 

Section 4.3. The Preferred Stock may be issued from time to time in one 
or more series as authorized by the Board of Directors. The Board of Directors shall have 
the power from time to time to the maximum extent permitted by the MGCL to classify 
or reclassify, in one or more series, any unissued shares of Preferred Stock, and to 
reclassify any unissued shares of any series of Preferred Stock, in any such case, by 
setting or changing the number of shares constituting such series and the designation, 
preferences, conversion or other rights, voting powers, restrictions, limitations as to 
dividends, qualifications, or terms or conditions of redemption of the stock. In any such 
event, the Corporation shall file for record with the State Department of Assessments and 
Taxation of Maryland (or other appropriate entity) articles supplementary in form and 
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substance prescribed by the MGCL (each, an “Articles Supplementary”). Subject to the 
express terms of any series of Preferred Stock outstanding at the time, the Board of 
Directors may increase or decrease the number or alter the designation or classify or 
reclassify any unissued shares of a particular series of Preferred Stock by fixing or 
altering in one or more respects, from time to time before issuing the shares, any terms, 
rights, restrictions and qualifications of the shares, including any preference, conversion 
or other rights, voting powers, restrictions, limitations as to dividends, qualifications or 
terms or conditions of redemption of the shares of the series. 

Section 4.4.  Subject to the foregoing, the power of the Board of 
Directors to classify and reclassify any of the shares of capital stock shall include, without 
limitation, subject to the provisions of the Charter, authority to classify or reclassify any 
unissued shares of such stock into a class or classes of preferred stock, preference stock, 
special stock or other stock, and to divide and classify shares of any class into one or 
more series of such class, by determining, fixing or altering one or more of the following: 

(a)  the designation of such class or series, which may be by distinguishing number, 
letter or title: 

(b)  the number of shares of such class or series, which number the Board of Directors 
may thereafter (except where otherwise provided in the Articles Supplementary) increase 
or decrease (but not below the number of shares thereof then outstanding) and any shares 
of any class or series which have been redeemed, purchased, otherwise acquired or 
converted into shares of Common Stock or any other class or series shall become part of 
the authorized capital stock and be subject to classification and reclassification as 
provided in this Section; 

(c)  whether dividends, if any, shall be cumulative or noncumulative, and, in the case 
of shares of any class or series having cumulative dividend rights, the date or dates or 
method of determining the date or dates from which dividends on the shares of such class 
or series shall be cumulative; 

(d)  the rate of any dividends (or method of determining such dividends) payable to 
the holders of the shares of such class or series, any conditions upon which such 
dividends shall be paid and the date or dates or the method for determining the date or 
dates upon which such dividends shall be payable, and whether any such dividends shall 
rank senior or junior to or on a parity with the dividends payable on any other class or 
series of stock; 

(e)  the price or prices (or method of determining such price or prices) at which, the 
form of payment of such price or prices (which may be cash, property or rights, including 
securities of the same or another corporation or other entity) for which, the period or 
periods within which and the terms and conditions upon which the shares of such class or 
series may be redeemed, in whole or in part, at the option of the Corporation or at the 
option of the holder or holders thereof or upon the happening of a specified event or 
events, if any; 
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(f)  the obligation, if any, of the Corporation to purchase or redeem shares of such 
class or series pursuant to a sinking fund or otherwise and the price or prices at which, the 
form of payment of such price or prices (which may be cash, property or rights, including 
securities of the same or another corporation or other entity) for which, the period or 
periods within which and the terms and conditions upon which the shares of such class or 
series shall be redeemed or purchased, in whole or in part, pursuant to such obligation; 

(g)  the rights of the holders of shares of such class or series upon the liquidation, 
dissolution or winding up of the affairs of, or upon any distribution of the assets of, the 
Corporation, which rights may vary depending upon whether such liquidation, dissolution 
or winding up is voluntary or involuntary and, if voluntary, may vary at different dates, 
and whether such rights shall rank senior or junior to or on a parity with such rights of 
any other class or series of stock; 

(h)  provisions, if any, for the conversion or exchange of the shares of such class or 
series, at any time or times at the option of the holder or holders thereof or at the option 
of the Corporation or upon the happening of a specified event or events, into shares of 
any other class or classes or any other series of the same or any other class or classes of 
stock, or any other security, of the Corporation, or any other corporation or other entity, 
and the price or prices or rate or rates of conversion or exchange and any adjustments 
applicable thereto, and all other terms and conditions upon which such conversion or 
exchange may be made; 

(i)  restrictions on the issuance of shares of the same series or of any other class or 
series, if any; 

(j)  the voting rights, if any, of the holders of shares of such class or series in addition 
to any voting rights required by law; 

(k)  whether or not there shall be any limitations applicable, while shares of such class 
or series are outstanding, upon the payment of dividends or making of distributions on, or 
the acquisition of, or the use of moneys for purchase or redemption of, any stock of the 
Corporation, or upon any other action of the Corporation, including action under this 
Section, and, if so, the terms and conditions thereof; and 

(l)  any other preferences, rights, restrictions, including restrictions on transferability, 
and qualifications of shares of such class or series, not inconsistent with law and the 
Charter. 

Section 4.5. For the purposes hereof and of any Articles Supplementary 
to the Charter providing for the classification or reclassification of any shares of capital 
stock or of any other charter document of the Corporation (unless otherwise provided in 
any such article or document), any class or series of stock of the Corporation shall be 
deemed to rank: 

(a)  prior to another class or series either as to dividends or upon liquidation, 
if the holders of such class or series shall be entitled to the receipt of dividends or of 
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amounts distributable on liquidation, dissolution or winding up, as the case may be, in 
preference or priority to holders of such other class or series; 

(b)  on a parity with another class or series either as to dividends or upon 
liquidation, whether or not the dividend rates, dividend payment dates or redemption or 
liquidation price per share thereof be different from those of such others, if the holders of 
such class or series of stock shall be entitled to receipt of dividends or amounts 
distributable upon liquidation, dissolution or winding up, as the case may be, in 
proportion to their respective dividend rates or redemption or liquidation prices, without 
preference or priority over the holders of such other class or series; and 

(c)  junior to another class or series either as to dividends or upon liquidation, 
if the rights of the holders of such class or series shall be subject or subordinate to the 
rights of the holders of such other class or series in respect of the receipt of dividends or 
the amounts distributable upon liquidation, dissolution or winding up, as the case may be. 

Section 4.6.  (a) In determining whether a distribution (other than upon 
voluntary or involuntary liquidation), by dividend, redemption or other acquisition of 
shares or otherwise, is permitted under the MGCL, no effect shall be given to amounts 
that would be needed, if the Corporation were to be dissolved at the time of the 
distribution, to satisfy the preferential rights upon dissolution of stockholders whose 
preferential rights upon dissolution are junior to those receiving the distribution. 

(b)  The Corporation shall be entitled to treat the person in whose name any 
share of its stock is registered as the owner thereof for all purposes and shall not be bound 
to recognize any equitable or other claim to, or interest in, such share on the part of any 
other person, whether or not the Corporation shall have notice thereof, except as 
expressly provided by applicable law. 

(c)  Except as may be set forth in any Articles Supplementary, the Board of 
Directors is hereby expressly authorized pursuant to Section 2-309(b)(5) of the MGCL (or 
any successor similar or comparable provision) to declare or pay a dividend payable in 
shares of one class of the Corporation’s stock to the holders of shares of such class of the 
Corporation’s stock or to the holders of shares of any other class of stock of the 
Corporation. 

ARTICLE V 

Stockholder Action 

Section 5.1.  Except as may be provided in any Articles Supplementary, 
any corporate action upon which a vote of stockholder is required or permitted may be 
taken without a meeting or vote of stockholders only with the unanimous written consent 
of stockholders entitled to vote thereon. 

Section 5.2.  Except as otherwise required by the MGCL or as provided 
elsewhere in the Charter or in the Bylaws, special meetings of stockholders of the 
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Corporation for any purpose or purposes may be called only by the Board of Directors or 
by the President of the Corporation. No business other than that stated in the notice of the 
special meeting shall be transacted at such special meeting. Each of the Board of 
Directors, the President and Secretary of the Corporation shall have the maximum power 
and authority permitted by the MGCL with respect to the establishment of the date of any 
special meeting of stockholders, the establishment of the record date for stockholders 
entitled to vote thereat, the imposition of conditions on the conduct of any special 
meeting of stockholders and all other matters relating to the call, conduct, adjournment or 
postponement of any special meeting, regardless of whether the meeting was convened by 
the Board of Directors, the President, the stockholders of the Corporation or otherwise. 

ARTICLE VI 

Provisions Defining, Limiting and Regulating Powers 

Section 6.1. The following provisions are hereby adopted for the 
purposes of defining, limiting and regulating the powers of the Corporation and the 
directors and stockholders, subject, however, to any provisions, conditions and 
restrictions hereafter authorized pursuant to Article IV hereof: 

(a)  The Board of Directors of the Corporation is empowered to authorize the 
issuance from time to time of shares of its stock of any class, whether now or hereafter 
authorized, and securities convertible into shares of its stock of any class, whether now or 
hereafter authorized, for such consideration as the Board of Directors may deem 
advisable, and without any action by the stockholders. 

(b)  No holder of any stock or any other securities of the Corporation, whether 
now or hereafter authorized, shall have any preemptive right to subscribe for or purchase 
any stock or any other securities of the Corporation other than such, if any, as the Board 
of Directors, in its sole discretion, may determine and at such price or prices and upon 
such other terms as the Board of Directors, in its sole discretion, may fix; and any stock 
or other securities which the Board of Directors may determine to offer for subscription 
may, as the Board of Directors in its sole discretion shall determine, be offered to the 
holders of any class, series or type of stock or other securities at the time outstanding to 
the exclusion of the holders of any or all other classes, series or types of stock or other 
securities at the time outstanding. 

(c)  The Board of Directors of the Corporation shall, consistent with 
applicable law, have power in its sole discretion to determine from time to time in 
accordance with sound accounting practice or other reasonable valuation methods what 
constitutes annual or other net profits, earnings, surplus, or net assets in excess of capital; 
to fix and vary from time to time the amount to be reserved as working capital, or 
determine that retained earnings or surplus shall remain in the hands of the Corporation; 
to set apart out of any finds of the Corporation such reserve or reserves in such amount or 
amounts and for such proper purpose or purposes as it shall determine and to abolish any 
such reserve or any part thereof; to distribute and pay distributions or dividends in stock, 
cash or other securities or property, out of surplus or any other funds or amounts legally 
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available therefor, at such times and to the stockholders of record on such dates as it may, 
from time to time, determine. 

Section 6.2.    Unless provided to the contrary in the MGCL or other 
applicable law,Notwithstanding any provision of law requiring any action to be taken or 
approved by the affirmative vote of stockholders entitled to cast a greater number of 
votes, except as may otherwise be specifically provided elsewhere in the Charter or the 
Bylaws, any such action shall be effective and valid if declared advisable by the Board of 
Directors and taken or approved by the affirmative vote of stockholders entitled to cast a 
majority of the voting power of the shares present in person or represented by proxy at the 
meeting andall the votes entitled to votebe cast on the matter shall be the act of the 
stockholders. 

Section 6.3.    No directors shall be disqualified from voting or acting on 
behalf of the Corporation in contracting with any other corporation in which he may be a 
director, officer or stockholder, nor shall any director of the Corporation be disqualified 
from voting or acting in its behalf by reason of any personal interest. 

Section 6.4.    The Board of Directors shall have power to determine from 
time to time whether and to what extent and at what times and places and under what 
conditions and regulations the books, records, accounts and documents of the 
Corporation, or any of them, shall be open to inspection by stockholders, except as 
otherwise provided by law or by the Bylaws; and except as so provided no stockholder 
shall have any right to inspect any book, record, account or document of the Corporation 
unless authorized to do so by resolution of the Board of Directors. 

Section 6.5.    The enumeration and definition of particular powers of the 
Board of Directors included in the foregoing shall in no way be limited or restricted by 
reference to or inference from the terms of any other clause of this or any other Article of 
the Charter of the Corporation, or construed as or deemed by inference or otherwise in 
any manner to exclude or limit any powers conferred upon the Board of Directors under 
the General Laws of the State of Maryland now or hereafter in force. 

ARTICLE VII 

Board of Directors 

Section 7.1.    (a) The Corporation shall have nine1 directors, which 
number may be increased or decreased from time to time in such lawful manner as the 
Bylaws of the Corporation shall provide, but shall never be less than the minimum 
number permitted by the General Laws of the State of Maryland, as now or hereafter in 
force. 

(b)  At the annual meeting of stockholders of the Corporation held in 
2017, the successors to the directors whose terms expire at the annual meeting of 
1 Total number of directors will be updated, as applicable to match the current number of directors at the

time of filing. 
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stockholders in 2017 shall be elected to serve until the next annual meeting of 
stockholders and until their successors are duly elected and qualify; at the annual meeting 
of stockholders of the Corporation held in 2018, the successors to the directors whose 
terms expire at the annual meeting of stockholders in 2018 shall be elected to serve until 
the next annual meeting of stockholders and until their successors are duly elected and 
qualify; and beginning with the annual meeting of stockholders in 2019, all directors shall 
be elected to serve until the next annual meeting of stockholders and until their successors 
are duly elected and qualify. 

(c)  Except as provided by law with respect to directors elected by 
stockholders of a class or series, any director or the entire Board of Directors may be 
removed only for cause, and then only by the affirmative vote of the holders of not less 
than 80% of the voting power of all Voting Stock (as defined below) then outstanding, 
voting together as a single class.a majority of all the votes entitled to be cast on the 
matter.  Subject to such removal, or the death, resignation or retirement of a director, a 
director shall hold officeserve until the annual meeting of the stockholders for the year in 
which such director’s term expires and until a successor shall be elected and qualified, 
except as provided in Section 7.1(d) hereof. 

(d)  Except as provided by law with respect to directors elected by 
stockholders of a class or series, the stockholders of any class or series of stock (including 
holders of Common Stock) may elect a successor to fill a vacancy on the Board of 
Directors which results from the removal of a director may be filled by the affirmative 
vote of the holders of not less than 80% of the voting power of the then outstanding 
Voting Stock, voting together as a single class, and a vacancy which results from any 
such removal or from any other causeelected by holders of that class or series of stock 
(including holders of Common Stock). Any vacancy on the Board of Directors created by 
any reason other than an increase in the number of directors may be filled by a majority of 
the remaining directors, whether or not sufficient to constitute a quorum.  Any vacancy on 
the Board of Directors created by an increase in the number of directors may be filled by a 
majority of the Board of Directors. Any director so elected by the Board of Directors shall 
hold officeserve until the next annual meeting of stockholders and until his successor is 
elected and qualifies and any director so elected by the stockholders shall hold officeserve 
for the remainder of the term of the removed director. No decrease in the number of 
directors constituting the Board of Directors shall shorten the term of any incumbent 
director. 

(e)  Except to the extent prohibited by law or limited by the Charter or 
the Bylaws, the Board of Directors shall have the power (which, to the extent exercised, 
shall be exclusive) to fix the number of directors and to establish the rules and procedures 
that govern the internal affairs of the Board of Directors and nominations for director, 
including without limitation the vote required for any action by the Board of Directors, 
and that from time to time shallmay affect the directors’ power to managepower of the 
Board of Directors to direct the management of the business and affairs of the 
Corporation and no Bylaw shall be adopted by the stockholders which shall modify the 
foregoing. 
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Section 7.2.    Advance notice of stockholder nominations for the election 
of directors and of the proposal of business by stockholders shall be given in the manner 
provided in the Bylaws of the Corporation, as amended and in effect from time to time. 
Unless and except to the extent that the Bylaws of the Corporation shall so require, the 
election of directors of the Corporation need not be by written ballot. 

ARTICLE VIII 

Bylaws 

Section 8.1.  The Bylaws may contain any provision for the regulation 
and management of the affairs of the Corporation not inconsistent with law or the 
provisions of the Charter. Without limiting the foregoing, to the maximum extent 
permitted by the MGCL from time to time, the Corporation may in its Bylaws confer 
upon the Board of Directors powers and authorities in addition to those set forth in the 
Charter and in addition to those expressly conferred upon the Board of Directors by 
statute as long as such powers and authorities are not inconsistent with the provisions of 
the Charter. 

Section 8.2.  Except as provided in the Charter, the Bylaws may be 
altered or repealed and new Bylaws may be adopted (a) subject to Section 7.1(e), at any 
annual or special meeting of stockholders, by the affirmative vote of the holders of a 
majority of the voting power of all shares of the Corporation entitled to vote generally in 
the election of directors (the “Voting Stock”) then outstanding, voting together as a single 
class; provided, however, that any proposed alteration or repeal of, or the adoption of any 
Bylaw inconsistent with, Sections 2, 8 or 11 of Article I of the Bylaws, with Section 1, 2 
or 3 of Article II of the Bylaws, or Article X of the Bylaws or this sentence, by the 
stockholders shall require the affirmative vote of the holders of at least 80% of the voting 
power of all Voting Stock then outstanding, voting together as a single class; and 
provided, further, however, that in the case of any such stockholder action at a special 
meeting of stockholders, notice of the proposed alteration, repeal or adoption of the new 
Bylaw or Bylaws must be contained in the notice of such special meeting, or (b) by the 
affirmative vote of a majority of the total number of directors which the Corporation 
would have if there were no vacancies on the Board.Section 8.2. The Board of Directors 
is vested with the power to alter or repeal any provision of the Bylaws and to adopt new 
Bylaws. In addition, to the extent permitted by law, the stockholders may alter or repeal 
any provision of the Bylaws and adopt new Bylaw provisions if any such alteration, 
repeal or adoption is approved by the affirmative vote of a majority of the votes entitled 
to be cast on the matter. 

ARTICLE IX 

Amendment of Charter 

Section 9.1. The Corporation reserves the right to adopt, repeal, rescind, 
alter or otherwise amend in any respect any provision contained in this Charter, including 
but not limited to, any amendments changing the terms or contract rights of any class of 
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its stock by classification, reclassification or otherwise, and all rights now or hereafter 
conferred on stockholders are granted subject to this reservation. Any amendment ofto the 
Charter shall be valid and effective if such amendment shall have been 
authorizedeffective and valid if declared advisable by the Board of Directors and taken or 
approved by the affirmative vote at a meeting of the stockholders duly called for such 
purpose ofentitled to cast a majority of the total number of shares outstanding and entitled 
to vote thereon, except that the affirmative vote of the holders of at least 80% of the 
Voting Stock then outstanding, voting together as a single class, at a meeting of the 
stockholders duly called for such purpose shall be required to alter, amend, adopt any 
provision inconsistent with or repeal Article V, Article VII, Section 8.2 of Article VIII, or 
this Article IX of the Charterall the votes entitled to be cast on the matter. 

ARTICLE X 

Limited Liability; Indemnification 

Section 10.1. To the fullest extent permitted by Maryland statutory or 
decisional law, as amended or interpreted, no director or officer of the Corporation shall 
be personally liable to the Corporation or its stockholders for money damages. No 
amendment of the Charter of the Corporation or repeal of any of its provisions shall limit 
or eliminate the benefits provided to directors and officers under this provision with 
respect to any act or omission which occurred prior to such amendment or repeal or with 
respect to any cause of action, suit or claim that, but for this Section 10.1 of this Article 
X, would accrue or arise, prior to such amendment or repeal. 

Section 10.2.  The Corporation shall indemnify (a) its directors and 
officers, whether serving the Corporation or, at its request, any other entity, to the fullest 
extent required or permitted by the General Laws of the State of Maryland now or 
hereafter in force, including the advance of expenses under the procedures and to the 
fullest extent permitted by law and (b) other employees and agents to such extent as shall 
be authorized by the Board of Directors or the Corporation’s Bylaws and be permitted by 
law. The foregoing rights of indemnification shall not be exclusive of any other rights to 
which those seeking indemnification may be entitled. The Board of Directors may take 
such action as is necessary to carry out these indemnification provisions and is expressly 
empowered to adopt, approve and amend from time to time such bylaws, resolutions or 
contracts implementing such provisions or such further indemnification arrangements as 
may be permitted by law. No amendment of the Charter, or of any such bylaw, resolution 
or contract, or repeal of any of their provisions shall limit or eliminate the right to 
indemnification provided hereunder or thereunder with respect to acts or omissions 
occurring prior to such amendment or repeal. 

ARTICLE XI 

Duration 

Section 11.1.    The duration of the Corporation shall be perpetual. 
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THIRD: The amendment to and restatement of the charter as hereinabove 
set forth have been duly advised by the Board of Directors and approved by the 
stockholders of the Corporation as required by law. 

FOURTH: The current address of the principal office of the Corporation is 
as set forth in Article II of the foregoing amendment and restatement of the charter. 

FIFTH: The name and address of the Corporation’s current resident agent 
is as set forth in Article II of the foregoing amendment and restatement of the charter. 

SIXTH: The number of directors of the Corporation is as set forth in 
Article VII of the foregoing amendment and restatement of the charter. The names of the 
directors currently in office and the classes of each director are as follows: 

Class A: William R. Nuti, Gary J. Daichendt, Robert P. DeRodes 

Class B: Edward Boykin, Linda Fayne Levinson, Chinh E. Chu 

Class C: Gregory R. Blank, Richard L. Clemmer, Kurt P. Kuehn 

[●] 

SEVENTH: The undersigned officer of the Corporation acknowledges 
these Articles of Amendment and Restatement to be the corporate act of the Corporation 
and as to all matters or facts required to be verified under oath, the undersigned officer 
acknowledges that, to the best of his knowledge, information and belief, these matters and 
facts are true in all material respects and that this statement is made under the penalties 
for perjury. 

- Signature Page Follows -
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IN WITNESS WHEREOF, the Corporation has caused these Articles of 
Amendment and Restatement to be signed in its name and on its behalf by its Senior Vice 
President, General Counsel and Corporate Secretary[●] and attested to by its Assistant 
Secretary[●] on this 18th[●] day of May[●], 2016.[●]. 

ATTEST:                        NCR 
CORPORATION: 

/s/ Justin Heineman        By: /s/ Edward Gallagher    [●] 
By: [●] (SEAL) 

Name: Justin Heineman    [●]    Name: Edward Gallagher    [●] 
Title: Assistant Secretary [●]    Title: SVP and General Counsel    [●] 
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EXHIBIT A 

SERIES A CONVERTIBLE PREFERRED STOCK 

PAR VALUE $0.01 

OF 

NCR CORPORATION 

Under a power contained in the charter (the “Charter”) of NCR 
Corporation, a Maryland corporation (the “Company”), the Board of Directors of the 
Company classified and designated [3,000,000] shares (the “Shares”) of the Preferred 
Stock, $0.01 par value per share (as defined in the Charter), as shares of Series A 
Convertible Preferred Stock, liquidation preference $1,000 per share (“Series A Preferred 
Stock”), with the following preferences, conversion and other rights, voting powers, 
restrictions, limitations as to dividends and other distributions, qualifications and terms 
and conditions of redemption set forth below, which upon any restatement of the Charter, 
shall be deemed to be part of Article IV of the Charter, with any necessary or appropriate 
changes to the enumeration or lettering of sections or subsections hereof: 

SECTION 1. Classification and Number of Shares. The shares of such 
series of Preferred Stock shall be classified as “Series A Convertible Preferred Stock” 
(the “Series A Preferred Stock”). The number of authorized shares constituting the Series 
A Preferred Stock shall be 3,000,000.[3,000,000]. That number from time to time may be 
increased or decreased (but not below the number of shares of Series A Preferred Stock 
then outstanding) by (a) further resolution duly adopted by the Board, or any duly 
authorized committee thereof, and (b) the filing of articles supplementary pursuant to the 
provisions of the MGCL stating that such increase or decrease, as applicable, has been so 
authorized. The Company shall not have the authority to issue fractional shares of Series 
A Preferred Stock. 

SECTION 2. Ranking. The Series A Preferred Stock will rank, with 
respect to dividend rights and rights on the distribution of assets on any voluntary or 
involuntary liquidation, dissolution or winding up of the affairs of the Company: 

(a) on a parity basis with each other class or series of Capital Stock of the 
Company now existing or hereafter authorized, classified or reclassified, the terms of 
which expressly provide that such class or series ranks on a parity basis with the Series A 
Preferred Stock as to dividend rights and rights on the distribution of assets on any 
voluntary or involuntary liquidation, dissolution or winding up of the affairs of the 
Company (such Capital Stock, “Parity Stock”); 

(b) junior to each other class or series of Capital Stock of the Company now 
existing or hereafter authorized, classified or reclassified, the terms of which expressly 
provide that such class or series ranks senior to the Series A Preferred Stock as to 



dividend rights and rights on the distribution of assets on any voluntary or involuntary 
liquidation, dissolution or winding up of the affairs of the Company (such Capital Stock, 
“Senior Stock”); and 

(c) senior to the Common Stock and each other class or series of Capital 
Stock of the Company now existing or hereafter authorized, classified or reclassified, the 
terms of which do not expressly provide that such class or series ranks on a parity basis 
with or senior to the Series A Preferred Stock as to dividend rights and rights on the 
distribution of assets on any voluntary or involuntary liquidation, dissolution or winding 
up of the affairs of the Company (such Capital Stock, “Junior Stock”). 

SECTION 3. Definitions. As used herein with respect to Series A 
Preferred Stock: 

“50% Beneficial Ownership Requirement” has the meaning set forth in the 
Investment Agreement. 

“Accrued Dividend Record Date” has the meaning set forth in Section 
4(e). 

“Accrued Dividends” means, as of any date, with respect to any share of 
Series A Preferred Stock, all Dividends that have accrued on such share pursuant to 
Section 4(b), whether or not declared, but that have not, as of such date, been paid. 

“Affiliate” means, as to any Person, any other Person that, directly or 
indirectly, controls, or is controlled by, or is under common control with, such Person; 
provided, however, (i) that the Company and its Subsidiaries shall not be deemed to be 
Affiliates of any Purchaser Party or any of its Affiliates, (ii) portfolio companies in which 
any Purchaser Party or any of its Affiliates has an investment (whether as debt or equity) 
shall not be deemed an Affiliate of such Purchaser Party and (iii) the Excluded 
Blackstone Parties shall not be deemed to be Affiliates of any Purchaser Party, the 
Company or any of the Company’s Subsidiaries. For this purpose, “control” (including, 
with its correlative meanings, “controlled by” and “under common control with”) shall 
mean the possession, directly or indirectly, of the power to direct or cause the direction of 
management or policies of a Person, whether through the ownership of securities or 
partnership or other ownership interests, by contract or otherwise. 

“Articles Supplementary” means these Articles Supplementary classifying 
the Series A Preferred Stock. 

“Base Amount” means, with respect to any share of Series A Preferred 
Stock, as of any date of determination, the sum of (a) the Liquidation Preference and (b) 
the Base Amount Accrued Dividends with respect to such share as of such date. 
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“Base Amount Accrued Dividends” means, with respect to any share of 
Series A Preferred Stock, as of any date of determination, (a) if a Dividend Payment Date 
has occurred since the issuance of such share, the Accrued Dividends with respect to such 
share as of the Dividend Payment Date immediately preceding such date of determination 
(taking into account the payment of Dividends, if any, on or with respect to such 
Dividend Payment Date) or (b) if no Dividend Payment Date has occurred since the 
issuance of such share, zero. 

Any Person shall be deemed to “beneficially own”, to have “beneficial 
ownership” of, or to be “beneficially owning” any securities (which securities shall also 
be deemed “beneficially owned” by such Person) that such Person is deemed to 
“beneficially own” within the meaning of Rules 13d-3 and 13d-5 under the Exchange 
Act; provided that any Person shall be deemed to beneficially own any securities that 
such Person has the right to acquire, whether or not such right is exercisable within sixty 
(60) days or thereafter (including assuming conversion of all Series A Preferred Stock, if 
any, owned by such Person to Common Stock). 

“Board” has the meaning set forth in the recitals above. 

“close of business” means 5:00 p.m. (New York City time). 

“Business Day” means any weekday that is not a day on which banking 
institutions in New York, New York are authorized or required by law, regulation or 
executive order to be closed. 

“Bylaws” means the Amended and Restated Bylaws of the Company, as 
amended and as may be amended from time to time. 

“Capital Stock” means, with respect to any Person, any and all shares of, 
interests in, rights to purchase, warrants to purchase, options for, participations in or other 
equivalents of or interests in (however designated) stock issued by such Person. 

“Cash Dividend” has the meaning set forth in Section 4(c). 

“Change of Control” means (i) prior to the earlier of the (x) Initial 
Redemption Date or (y) the date that is 91 days after the date of repayment, defeasance, 
satisfaction, cancellation, termination or other permanent discharge in full of the Credit 
Agreement and the Indentures (the “Relevant Change of Control Date”), the occurrence 
of one of the following: 

(a)  any “person” or “group” (as such terms are used in Sections 13(d) 
and 14(d) of the Exchange Act), is or becomes the “beneficial owner” (as defined in 
Rules 13d-3 and 13d-5 under the Exchange Act), directly or indirectly, of a majority of 
the total voting power of the Voting Stock of the Company, other than as a result of a 
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transaction in which (1) the holders of securities that represented 100% of the Voting 
Stock of the Company immediately prior to such transaction are substantially the same as 
the holders of securities that represent a majority of the Voting Stock of the surviving 
Person or its Parent Entity immediately after such transaction and (2) the holders of 
securities that represented 100% of the Voting Stock of the Company immediately prior 
to such transaction own directly or indirectly Voting Stock of the surviving Person or its 
Parent Entity in substantially the same proportion to each other as immediately prior to 
such transaction; or 

(b)  the merger or consolidation of the Company with or into another 
Person or the merger of another Person with or into the Company, or the sale of all or 
substantially all the assets of the Company (determined on a consolidated basis) to 
another Person, other than a transaction following which (1) in the case of a merger or 
consolidation transaction, holders of securities that represented 100% of the Voting Stock 
of the Company immediately prior to such transaction (or other securities into which such 
securities are converted as part of such merger or consolidation transaction) own directly 
or indirectly at least a majority of the voting power of the Voting Stock of the surviving 
Person in such merger or consolidation transaction immediately after such transaction, 
and (2) in the case of a sale of all or substantially all of the assets of the Company, other 
than to a Subsidiary or a Person that becomes a Subsidiary of the Company, or 

(ii) on or after the Relevant Change of Control Date, the occurrence of one 
of the following: 

(a)  any “person” or “group” (as such terms are used in Sections 13(d) 
and 14(d) of the Exchange Act), is or becomes the “beneficial owner” (as defined in 
Rules 13d-3 and 13d-5 under the Exchange Act), directly or indirectly, of a majority of 
the total voting power of the Voting Stock of the Company, other than as a result of a 
transaction in which (1) the holders of securities that represented 100% of the Voting 
Stock of the Company immediately prior to such transaction are substantially the same as 
the holders of securities that represent a majority of the Voting Stock of the surviving 
Person or its Parent Entity immediately following such transaction and (2) the holders of 
securities that represented 100% of the Voting Stock of the Company immediately prior 
to such transaction own directly or indirectly Voting Stock of the surviving Person or its 
Parent Entity in substantially the same proportion to each other as immediately prior to 
such transaction; 

(b)  the merger or consolidation of the Company with or into another 
Person or the merger of another Person with or into the Company, or the sale, transfer or 
lease of all or substantially all the assets of the Company (determined on a consolidated 
basis), whether in a single transaction or a series of transactions, to another Person, or any 
recapitalization, reclassification or other transaction in which all or substantially all of the 
Common Stock is exchanged for or converted into cash, securities or other property, other 
than a transaction following which (1) in the case of a merger or consolidation 
transaction, holders of securities that represented 100% of the Voting Stock of the 
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Company immediately prior to such transaction (or other securities into which such 
securities are converted as part of such merger or consolidation transaction) own directly 
or indirectly at least a majority of the voting power of the Voting Stock of the surviving 
Person in such merger or consolidation transaction immediately after such transaction, 
and (2) in the case of a sale, transfer or lease of all or substantially all of the assets of the 
Company, other than to a Subsidiary or a Person that becomes a Subsidiary of the 
Company; or 

(c)  any transaction or series of transactions by which the Company or 
any successor or Parent Entity thereto is organized outside the United States of America. 

“Change of Control Effective Date” has the meaning set forth in Section 
9(c). 

“Change of Control Purchase Date” means, with respect to each share of 
Series A Preferred Stock, the date on which the Company makes the payment in full of 
the Change of Control Purchase Price for such share to the Holder thereof. 

“Change of Control Purchase Price” has the meaning set forth in Section 
9(a). 

“Change of Control Put” has the meaning set forth in Section 9(a). 

“Change of Control Put Deadline” has the meaning set forth in Section 
9(c)(i). 

“Charter” has the meaning set forth in the recitals above. 

“Closing Price” of the Common Stock on any date of determination means 
the closing sale price or, if no closing sale price is reported, the last reported sale price, of 
the shares of the Common Stock on the NYSE on such date. If the Common Stock is not 
traded on the NYSE on any date of determination, the Closing Price of the Common 
Stock on such date of determination means the closing sale price as reported in the 
composite transactions for the principal United States securities exchange or automated 
quotation system on which the Common Stock is so listed or quoted, or, if no closing sale 
price is reported, the last reported sale price on the principal United States securities 
exchange or automated quotation system on which the Common Stock is so listed or 
quoted, or if the Common Stock is not so listed or quoted on a United States securities 
exchange or automated quotation system, the last quoted bid price for the Common Stock 
in the over-the-counter market as reported by OTC Markets Group Inc. or any similar 
organization, or, if that bid price is not available, the market price of the Common Stock 
on that date as determined by an Independent Financial Advisor retained by the Company 
for such purpose. 
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“Common Stock” has the meaning set forth in the recitals above. 

“Company” has the meaning set forth in the recitals above. 

“Constituent Person” has the meaning set forth in Section 12(a). 

“Conversion Agent” means the Transfer Agent acting in its capacity as 
conversion agent for the Series A Preferred Stock, and its successors and assigns. 

“Conversion Date” has the meaning set forth in Section 8(a). 

“Conversion Notice” has the meaning set forth in Section 8(a). 

“Conversion Price” means, for each share of Series A Preferred Stock, a 
dollar amount equal to $1,000 divided by the Conversion Rate. 

“Conversion Rate” means, for each share of Series A Preferred Stock, 
33.333 shares of Common Stock, subject to adjustment as set forth herein. 

“Credit Agreement” has the meaning set forth in the Investment 
Agreement. 

“Current Market Price” per share of Common Stock, as of any date of 
determination, means the arithmetic average of the VWAP per share of Common Stock 
for each of the ten (10) consecutive full Trading Days ending on the Trading Day 
immediately preceding such day, appropriately adjusted to take into account the 
occurrence during such period of any event described in Section 11. 

“Designated Redemption Date” means (i) any date within the three (3) 
month period commencing on and immediately following the Initial Redemption Date 
and (ii) any date within the three (3) month period commencing on and immediately 
following each successive third anniversary of the Initial Redemption Date. 

“Distributed Property” has the meaning set forth in Section 11(a)(iv). 

“Distribution Transaction” means any transaction by which a Subsidiary of 
the Company ceases to be a Subsidiary of the Company by reason of the distribution of 
such Subsidiary’s equity securities to holders of Common Stock, whether by means of a 
spin-off, split-off, redemption, reclassification, exchange, stock dividend, share 
distribution, rights offering or similar transaction. 

“Dividend” has the meaning set forth in Section 4(a). 
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“Dividend Payment Date” means March 10, June 10, September 10 and 
December 10 of each year, commencing on the later of (i) March 10, 2016 and (ii) the 
first such date to occur following the Original Issuance Date (the “Initial Dividend 
Payment Date”); provided that if any such Dividend Payment Date is not a Business Day, 
then the applicable Dividend shall be payable on the next Business Day immediately 
following such Dividend Payment Date, without any interest. 

“Dividend Payment Period” means (i) in respect of any share of Series A 
Preferred Stock issued on the Original Issuance Date, the period from and including the 
Original Issuance Date to but excluding the Initial Dividend Payment Date and, 
subsequent to the Initial Dividend Payment Date, the period from and including any 
Dividend Payment Date to but excluding the next Dividend Payment Date, and (ii) for 
any share of Series A Preferred Stock issued subsequent to the Original Issuance Date, the 
period from and including the Issuance Date of such share to but excluding the next 
Dividend Payment Date and, subsequently, in each case the period from and including 
any Dividend Payment Date to but excluding the next Dividend Payment Date. 

“Dividend Rate” means 5.5%, or, to the extent and during the period with 
respect to which such rate has been adjusted as provided in Sections 4(d), Section 9(i) or 
Section 10(e), such adjusted rate. 

“Dividend Record Date” has the meaning set forth in Section 4(e). 

“Exchange Act” means the Securities Exchange Act of 1934, as amended. 

“Exchange Property” has the meaning set forth in Section 12(a). 

“Excluded Blackstone Parties” has the meaning set forth in the Investment 
Agreement. 

“Expiration Date” has the meaning set forth in Section 11(a)(iii). 

“Fair Market Value” means, with respect to any security or other property, 
the fair market value of such security or other property as reasonably determined in good 
faith by a majority of the Board, or an authorized committee thereof, (i) after consultation 
with an Independent Financial Advisor, as to any security or other property with a Fair 
Market Value of less than $50,000,000, or (ii) otherwise using an Independent Financial 
Advisor to provide a valuation opinion. 

“Fall-Away of Purchaser Board Rights” has the meaning set forth in the 
Investment Agreement. 

“Governmental Authority” means any government, court, regulatory or 
administrative agency, commission, arbitrator or authority or other legislative, executive 
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or judicial governmental entity (in each case including any self-regulatory organization), 
whether federal, state or local, domestic, foreign or multinational. 

“Holder” means a Person in whose name the shares of the Series A 
Preferred Stock are registered, which Person shall be treated by the Company, Transfer 
Agent, Registrar, paying agent and Conversion Agent as the absolute owner of the shares 
of Series A Preferred Stock for the purpose of making payment and settling conversions 
and for all other purposes; provided that, to the fullest extent permitted by law, no Person 
that has received shares of Series A Preferred Stock in violation of the Investment 
Agreement shall be a Holder, the Transfer Agent, Registrar, paying agent and Conversion 
Agent, as applicable, shall not, unless directed otherwise by the Company, recognize any 
such Person as a Holder and the Person in whose name the shares of the Series A 
Preferred Stock were registered immediately prior to such transfer shall remain the 
Holder of such shares. 

“Implied Quarterly Dividend Amount” means, with respect to any share of 
Series A Preferred Stock, as of any date, the product of (a) the Base Amount of such 
share on the first day of the applicable Dividend Payment Period (or in the case of the 
first Dividend Payment Period for such share, as of the Issuance Date of such share) 
multiplied by (b) one fourth of the Dividend Rate applicable on such date. 

“Indebtedness” means (a) all obligations of the Company or any of its 
Subsidiaries for borrowed money or with respect to deposits or advances of any kind, (b) 
all obligations of the Company or any of its Subsidiaries evidenced by bonds, debentures, 
notes or similar instruments, (c) all letters of credit and letters of guaranty in respect of 
which the Company or any of its Subsidiaries is an account party, (d) all securitization or 
similar facilities of the Company or any of its Subsidiaries and (e) all guarantees by the 
Company or any of its Subsidiaries of any of the foregoing. 

“Indebtedness Agreement” means any agreement, document or instrument 
governing or evidencing any Indebtedness of the Company or its Subsidiaries. 

“Indentures” has the meaning set forth in the Investment Agreement. 

“Independent Financial Advisor” means an accounting, appraisal, 
investment banking firm or consultant of nationally recognized standing; provided, 
however, that such firm or consultant is (i) not an Affiliate of the Company and (ii) so 
long as the Purchasers meet the 50% Beneficial Ownership Requirement, is reasonably 
acceptable to the Purchasers. 

“Initial Redemption Date” means March 16, 2024. 

“Investment Agreement” means that certain Investment Agreement 
between the Company and the Purchasers dated as of November 11, 2015, as it may be 
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amended, supplemented or otherwise modified from time to time, with respect to certain 
terms and conditions concerning, among other things, the rights of and restrictions on the 
Holders. 

“Issuance Date” means, with respect to any share of Series A Preferred 
Stock, the date of issuance of such share. 

“Junior Stock” has the meaning set forth in Section 2(c). 

“Liquidation Preference” means, with respect to any share of Series A 
Preferred Stock, as of any date, $1,000 per share. 

“Mandatory Conversion” has the meaning set forth in Section 7(a). 

“Mandatory Conversion Date” has the meaning set forth in Section 7(a). 

“Mandatory Conversion Price” means $54.00, as adjusted pursuant to the 
provisions of Section 11(a). 

“Market Disruption Event” means any of the following events: 

(a) any suspension of, or limitation imposed on, trading of the Common 
Stock by any exchange or quotation system on which the Closing Price is determined 
pursuant to the definition of the term “Closing Price” (the “Relevant Exchange”) during 
the one-hour period prior to the close of trading for the regular trading session on the 
Relevant Exchange (or for purposes of determining the VWAP per share of Common 
Stock, any period or periods aggregating one half-hour or longer during the regular 
trading session on the relevant day) and whether by reason of movements in price 
exceeding limits permitted by the Relevant Exchange as to securities generally, or 
otherwise relating to the Common Stock or options contracts relating to the Common 
Stock on the Relevant Exchange; or 

(b) any event that disrupts or impairs (as determined by the Company in its 
reasonable discretion) the ability of market participants during the one-hour period prior 
to the close of trading for the regular trading session on the Relevant Exchange (or for 
purposes of determining the VWAP per share of Common Stock, any period or periods 
aggregating one half-hour or longer during the regular trading session on the relevant day) 
in general to effect transactions in, or obtain market values for, the Common Stock on the 
Relevant Exchange or to effect transactions in, or obtain market values for, options 
contracts relating to the Common Stock on the Relevant Exchange. 

“MGCL” has the meaning set forth in the recitals above. 
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“Notice of Mandatory Conversion” has the meaning set forth in Section 
7(b). 

“Notice of Redemption” has the meaning set forth in Section 10(b). 

“NYSE” means the New York Stock Exchange. 

“Officer’s Certificate” means a certificate signed by the Chief Executive 
Officer, the Chief Financial Officer or the Secretary of the Company. 

“open of business” means 9:00 a.m. (New York City time). 

“Original Issuance Date” and “Original Issuance Time” mean the date and 
time, respectively, of closing pursuant to the Investment Agreement. 

“Parent Entity” means, with respect to any Person, any other Person of 
which such first Person is a direct or indirect wholly owned Subsidiary. 

“Parity Stock” has the meaning set forth in Section 2(a). 

“Permitted Transferee” means, with respect to any Person, (i) any Affiliate 
of such Person, (ii) any successor entity of such Person and (iii) with respect to any 
Person that is an investment fund, vehicle or similar entity, any other investment fund, 
vehicle or similar entity of which such Person or an Affiliate, advisor or manager of such 
Person serves as the general partner, manager or advisor. 

“Person” means any individual, corporation, estate, partnership, joint 
venture, association, joint-stock company, limited liability company, trust, unincorporated 
organization or any other entity. 

“PIK Dividend” has the meaning set forth in Section 4(c). 

“Preferred Stock” has the meaning set forth in the recitals above. 

“Purchasers” has the meaning set forth in the Investment Agreement. 

“Purchaser Designee” means an individual nominated by the Board as a 
“Purchaser Designee” for election to the Board pursuant to Section 5.10(a) or Section 
5.10(d) of the Investment Agreement. 

“Purchaser Parties” means the Purchasers and each Permitted Transferee 
of the Purchasers to whom shares of Series A Preferred Stock or Common Stock are 
transferred pursuant to Section 5.08(b)(i) of the Investment Agreement. 
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“Record Date” means, with respect to any dividend, distribution or other 
transaction or event in which the holders of the Common Stock have the right to receive 
any cash, securities or other property or in which the Common Stock is exchanged for or 
converted into any combination of cash, securities or other property, the date fixed for 
determination of holders of the Common Stock entitled to receive such cash, securities or 
other property (whether such date is fixed by the Board or by statute, contract or 
otherwise). 

“Redemption Date” means, with respect to each share of Series A 
Preferred Stock, the date on which the Company makes the payment in full in cash of the 
Redemption Price for such share to the Holder of such share. 

“Redemption Right” has the meaning set forth in Section 10(a). 

“Redemption Price” has the meaning set forth in Section 10(a). 

“Registrar” means the Transfer Agent acting in its capacity as registrar for 
the Series A Preferred Stock, and its successors and assigns. 

“Relevant Exchange” has the meaning set forth in the definition of the 
term “Market Disruption Event”. 

“Reorganization Event” has the meaning set forth in Section 12(a). 

“Satisfaction of the Indebtedness Obligations” means, in connection with 
any Change of Control, (i) the payment in full in cash of all principal, interest, fees and all 
other amounts due or payable in respect of any Indebtedness of the Company or any of its 
Subsidiaries (including in respect of any penalty or premium) that is required to be 
prepaid, repaid, redeemed, repurchased or otherwise retired as a result of or in connection 
with such Change of Control or in order for the Series A Preferred Stock not to constitute 
or be deemed as “indebtedness”, “disqualified stock”, “disqualified capital stock”, 
“disqualified equity interests”, or similar instruments, however denominated, under the 
terms of any Indebtedness Agreement, (ii) the cancellation or termination, or if permitted 
by the terms of such Indebtedness, cash collateralization, of any letters of credit or letters 
of guaranty that are required to be cancelled or terminated or cash collateralized as a 
result of or in connection with such Change of Control or in order for the Series A 
Preferred Stock not to constitute or be deemed as “indebtedness”, “disqualified stock”, 
“disqualified capital stock”, “disqualified equity interests”, or similar instruments, 
however denominated, under the terms of any Indebtedness Agreement, (iii) compliance 
with any requirement to effect an offer to purchase any bonds, debentures, notes or other 
instruments of Indebtedness as a result of or in connection with such Change of Control 
or in order for the Series A Preferred Stock not to constitute or be deemed as 
“indebtedness”, “disqualified stock”, “disqualified capital stock”, “disqualified equity 
interests”, or similar instruments, however denominated, under the terms of any 
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Indebtedness Agreement, and the purchase of any such instruments tendered in such offer 
and the payment in full of any other amounts due or payable in connection with such 
purchase and (iv) the termination of any lending commitments required to be terminated 
as a result of or in connection with such Change of Control or in order for the Series A 
Preferred Stock not to constitute or be deemed as “indebtedness”, “disqualified stock”, 
“disqualified capital stock”, “disqualified equity interests”, or similar instruments, 
however denominated, under the terms of any Indebtedness Agreement. 

“SDAT” has the meaning set forth in the recitals above. 

“Senior Stock” has the meaning set forth in Section 2(b). 

“Series A Preferred Stock” has the meaning set forth in Section 1. 

“Specified Contract Terms” means the covenants, terms and provisions of 
any indenture, credit agreement or any other agreement, document or instrument 
evidencing, governing the rights of the holders of or otherwise relating to any 
Indebtedness of the Company or any of its Subsidiaries. 

“Subsidiary”, when used with respect to any Person, means any 
corporation, limited liability company, partnership, association, trust or other entity of 
which (i) securities or other ownership interests representing more than 50% of the 
ordinary voting power (or, in the case of a partnership, more than 50% of the general 
partnership interests) or (ii) sufficient voting rights to elect at least a majority of the board 
of directors or other governing body are, as of such date, owned by such Person or one or 
more Subsidiaries of such Person or by such Person and one or more Subsidiaries of such 
Person. 

“Trading Day” means a Business Day on which the Relevant Exchange is 
scheduled to be open for business and on which there has not occurred a Market 
Disruption Event. 

“Transfer Agent” means the Person acting as Transfer Agent, Registrar 
and paying agent and Conversion Agent for the Series A Preferred Stock, and its 
successors and assigns. The Transfer Agent initially shall be Wells Fargo Bank, N. A. 

“Trigger Event” has the meaning set forth in Section 11(a)(vii). 

“Voting Stock” means (i) with respect to the Company, the Common 
Stock, the Series A Preferred Stock and any other Capital Stock of the Company having 
the right to vote generally in any election of directors of the Board and (ii) with respect to 
any other Person, all Capital Stock of such Person having the right to vote generally in 
any election of directors of the board of directors of such Person or other similar 
governing body. 
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“VWAP” per share of Common Stock on any Trading Day means the per 
share volume-weighted average price as displayed under the heading Bloomberg VWAP 
on Bloomberg (or, if Bloomberg ceases to publish such price, any successor service 
reasonably chosen by the Company) page “NCR <equity> AQR” (or its equivalent 
successor if such page is not available) in respect of the period from the open of trading 
on the relevant Trading Day until the close of trading on such Trading Day (or if such 
volume-weighted average price is unavailable, the market price of one share of Common 
Stock on such Trading Day determined, using a volume-weighted average method, by an 
Independent Financial Advisor retained for such purpose by the Company). 

SECTION 4. Dividends. (a) Holders shall be entitled to receive dividends 
of the type and in the amount determined as set forth in this Section 4 (such dividends, 
“Dividends”). 

(b) Accrual of Dividends. Dividends on each share of Series A 
Preferred Stock (i) shall accrue on a daily basis from and including the Issuance Date of 
such share, whether or not declared and whether or not the Company has assets legally 
available to make payment thereof, at a rate equal to the Dividend Rate as further 
specified below and (ii) shall be payable quarterly in arrears, if, as and when authorized 
by the Board, or any duly authorized committee thereof, and declared by the Company, to 
the extent not prohibited by law, on each Dividend Payment Date, commencing on the 
first Dividend Payment Date following the Issuance Date of such share. The amount of 
Dividends accruing with respect to any share of Series A Preferred Stock for any day 
shall be determined by dividing (x) the Implied Quarterly Dividend Amount as of such 
day by (y) the actual number of days in the Dividend Payment Period in which such day 
falls; provided that if during any Dividend Payment Period any Accrued Dividends in 
respect of one or more prior Dividend Payment Periods are paid, then after the date of 
such payment the amount of Dividends accruing with respect to any share of Series A 
Preferred Stock for any day shall be determined by dividing (x) the Implied Quarterly 
Dividend Amount (recalculated to take into account such payment of Accrued Dividends) 
by (y) the actual number of days in such Dividend Payment Period. The amount of 
Dividends payable with respect to any share of Series A Preferred Stock for any Dividend 
Payment Period shall equal the sum of the daily Dividend amounts accrued in accordance 
with the prior sentence of this Section 4(b) with respect to such share during such 
Dividend Payment Period. For the avoidance of doubt, for any share of Series A Preferred 
Stock with an Issuance Date that is not a Dividend Payment Date, the amount of 
Dividends payable with respect to the initial Dividend Payment Period for such share 
shall equal the product of (A) the daily accrual determined as specified in the prior 
sentence, assuming a full Dividend Payment Period in accordance with the definition of 
such term, and (B) the number of days from and including such Issuance Date to but 
excluding the next Dividend Payment Date. 
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(c) Payment of Dividend. (x) With respect to the first sixteen (16) 
Dividend Payment Dates, the Company will issue, to the extent permitted by applicable 
law, as a dividend in kind, additional duly authorized, validly issued and fully paid and 
nonassessable shares of Series A Preferred Stock (any Dividend or portion of a Dividend 
paid in the manner provided in this clause, a “PIK Dividend”) having value (as 
determined in accordance with the immediately following sentence) equal to the amount 
of Accrued Dividends during such Dividend Payment Period and (y) with respect to any 
Dividend Payment Date occurring after the sixteenth (16th) Dividend Payment Date, the 
Company will pay, to the extent permitted by applicable law, in its sole discretion, 
Dividends (i) in cash (any Dividend or portion of a Dividend paid in cash, a “Cash 
Dividend”), if, as and when authorized by the Board, or any duly authorized committee 
thereof, and declared by the Company, (ii) as a PIK Dividend or (iii) through a 
combination of either of the foregoing; provided that (A) Cash Dividend payments shall 
be aggregated per Holder and shall be made to the nearest cent (with $.005 being rounded 
upward) and (B) if the Company pays a PIK Dividend, no fractional shares of Series A 
Preferred Stock shall be issued to any Holder (after taking into account all shares of 
Series A Preferred Stock held by such Holder) and in lieu of any such fractional share, the 
Company shall pay to such Holder, at the Company’s option, either (1) an amount in cash 
equal to the applicable fraction of a share of Series A Preferred Stock multiplied by the 
Liquidation Preference per share of Series A Preferred Stock or (2) one additional whole 
share of Series A Preferred Stock. In the event that the Company pays a PIK Dividend, 
each share of Series A Preferred Stock paid in connection therewith shall have a deemed 
value for such purpose equal to the Liquidation Preference per share of Series A Preferred 
Stock, and the number of additional shares of Series A Preferred Stock issuable to 
Holders in connection with the payment of a PIK Dividend will be, with respect to each 
share of Series A Preferred Stock, and without limiting the proviso above concerning 
fractional shares, the number (or fraction) obtained from the quotient of (1) the amount of 
the applicable PIK Dividend per share of Series A Preferred Stock divided by (2) the 
Liquidation Preference per share of Series A Preferred Stock. Accrued Dividends in 
respect of any prior Dividend Payment Periods may be paid on any date (whether or not 
such date is a Dividend Payment Date) if, as and when authorized by the Board, or any 
duly authorized committee thereof as declared by the Company. 

(d) Arrearages. If the Company fails to declare and pay a full 
Dividend on the Series A Preferred Stock on any Dividend Payment Date, then any 
Dividends otherwise payable on such Dividend Payment Date on the Series A Preferred 
Stock shall continue to accrue and cumulate at a Dividend Rate of 8.0% per annum, 
payable quarterly in arrears on each Dividend Payment Date, for the period from and 
including the first Dividend Payment Date (or the Issuance Date, as applicable) upon 
which the Company fails to pay a full Dividend on the Series A Preferred Stock through 
but not including the latest of the day upon which the Company pays in accordance with 
Section 4(c) all Dividends on the Series A Preferred Stock that are then in arrears. 
Dividends shall accumulate from the most recent date through which Dividends shall 
have been paid, or, if no Dividends have been paid, from the Issuance Date. 
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(e) Record Date. The record date for payment of Dividends that are 
declared and paid on any relevant Dividend Payment Date will be the close of business on 
the first (1st) day of the calendar month which contains the relevant Dividend Payment 
Date (each, a “Dividend Record Date”), and the record date for payment of any Accrued 
Dividends that were not declared and paid on any relevant Dividend Payment Date will 
be the close of business on the date that is established by the Board, or a duly authorized 
committee thereof, as such, which will not be more than forty-five (45) days prior to the 
date on which such Dividends are paid (each, an “Accrued Dividend Record Date”), in 
each case whether or not such day is a Business Day. 

(f) Priority of Dividends. So long as any shares of Series A Preferred 
Stock remain outstanding, unless full dividends on all outstanding shares of Series A 
Preferred Stock have been declared and paid, including any accrued and unpaid dividends 
on the Series A Preferred Stock that are then in arrears, or have been or 
contemporaneously are declared and a sum sufficient for the payment of those dividends 
has been or is set aside for the benefit of the Holders, the Company may not declare any 
dividend on, or make any distributions relating to, Junior Stock or Parity Stock, or 
redeem, purchase, acquire (either directly or through any Subsidiary) or make a 
liquidation payment relating to, any Junior Stock or Parity Stock, other than: 

(i)  purchases, redemptions or other acquisitions of shares of Junior Stock in 
connection with any employment contract, benefit plan or other similar arrangement with 
or for the benefit of current or former employees, officers, directors or consultants; 

(ii)  purchases of Junior Stock through the use of the proceeds of a 
substantially contemporaneous sale of other shares of Junior Stock; 

(iii) as a result of an exchange or conversion of any class or series of Parity 
Stock or Junior Stock for any other class or series of Parity Stock (in the case of Parity 
Stock) or Junior Stock (in the case of Parity Stock or Junior Stock); 

(iv) purchases of fractional interests in shares of Parity Stock or Junior Stock 
pursuant to the conversion or exchange provisions of such Parity Stock or Junior Stock or 
the security being converted or exchanged; 

(v) payment of any dividends in respect of Junior Stock where the dividend is 
in the form of the same stock or rights to purchase the same stock as that on which the 
dividend is being paid; 

(vi) distributions of Junior Stock or rights to purchase Junior Stock; 

(vii) any dividend in connection with the implementation of a shareholders’ 
rights or similar plan, or the redemption or repurchase of any rights under any such; or 
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(viii)  purchases of shares of Common Stock by the Company in an amount not 
to exceed $1,000,000,000 to be consummated within 9 months following the Original 
Issuance Date. 

Notwithstanding the foregoing, for so long as any shares of Series A 
Preferred Stock remain outstanding, if dividends are not declared and paid in full upon 
the shares of Series A Preferred Stock and any Parity Stock, all dividends declared upon 
shares of Series A Preferred Stock and any Parity Stock will be declared on a proportional 
basis so that the amount of dividends declared per share will bear to each other the same 
ratio that all accrued and unpaid dividends as of the end of the most recent Dividend 
Payment Period per share of Series A Preferred Stock and accrued and unpaid dividends 
as of the end of the most recent dividend period per share of any Parity Stock bear to each 
other. 

Subject to the provisions of this Section 4, dividends may be authorized by 
the Board, or any duly authorized committee thereof, and declared and paid by the 
Company, or any duly authorized committee thereof, on any Junior Stock and Parity 
Stock from time to time and the Holders will not be entitled to participate in those 
dividends (other than pursuant to the adjustments otherwise provided under Section 11(a) 
or Section 12(a), as applicable). 

(g) Conversion Following a Record Date. If the Conversion Date for 
any shares of Series A Preferred Stock is prior to the close of business on a Dividend 
Record Date or an Accrued Dividend Record Date, the Holder of such shares will not be 
entitled to any dividend in respect of such Dividend Record Date or Accrued Dividend 
Record Date, as applicable, other than through the inclusion of Accrued Dividends as of 
the Conversion Date in the calculation under Section 6(a) or Section 7(a), as applicable. If 
the Conversion Date for any shares of Series A Preferred Stock is after the close of 
business on a Dividend Record Date or an Accrued Dividend Record Date but prior to the 
corresponding payment date for such dividend, the Holder of such shares as of such 
Dividend Record Date or Accrued Dividend Record Date, as applicable, shall be entitled 
to receive such dividend, notwithstanding the conversion of such shares prior to the 
applicable Dividend Payment Date; provided that the amount of such dividend shall not 
be included for the purpose of determining the amount of Accrued Dividends under 
Section 6(a) or Section 7(a), as applicable, with respect to such Conversion Date. 

SECTION 5. Liquidation Rights. (a) Liquidation. In the event of any 
voluntary or involuntary liquidation, dissolution or winding up of the affairs of the 
Company, the Holders shall be entitled, out of assets legally available therefor, before any 
distribution or payment out of the assets of the Company may be made to or set aside for 
the holders of any Junior Stock, and subject to the rights of the holders of any Senior 
Stock or Parity Stock and the rights of the Company’s existing and future creditors, to 
receive in full a liquidating distribution in cash and in the amount per share of Series A 
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Preferred Stock equal to the greater of (i) the sum of (A) the Liquidation Preference plus 
(B) the Accrued Dividends with respect to such share of Series A Preferred Stock as of 
the date of such voluntary or involuntary liquidation, dissolution or winding up of the 
affairs of the Company and (ii) the amount such Holders would have received had such 
Holders, immediately prior to such voluntary or involuntary liquidation, dissolution or 
winding up of the affairs of the Company, converted such shares of Series A Preferred 
Stock into Common Stock (pursuant to Section 6 without regard to any of the limitations 
on convertibility contained therein). Holders shall not be entitled to any further payments 
in the event of any such voluntary or involuntary liquidation, dissolution or winding up of 
the affairs of the Company other than what is expressly provided for in this Section 5 and 
will have no right or claim to any of the Company’s remaining assets. 

(b) Partial Payment. If in connection with any distribution described 
in Section 5(a) above, the assets of the Company or proceeds therefrom are not sufficient 
to pay in full the aggregate liquidating distributions required to be paid pursuant to 
Section 5(a) to all Holders and the liquidating distributions payable all holders of any 
Parity Stock, the amounts distributed to the Holders and to the holders of all such Parity 
Stock shall be paid pro rata in accordance with the respective aggregate liquidating 
distributions to which they would otherwise be entitled if all amounts payable thereon 
were paid in full. 

(c) Merger, Consolidation and Sale of Assets Not Liquidation. For 
purposes of this Section 5, the sale, conveyance, exchange or transfer (for cash, shares of 
stock, securities or other consideration) of all or substantially all of the property and 
assets of the Company shall not be deemed a voluntary or involuntary liquidation, 
dissolution or winding up of the affairs of the Company, nor shall the merger, 
consolidation, statutory exchange or any other business combination transaction of the 
Company into or with any other Person or the merger, consolidation, statutory exchange 
or any other business combination transaction of any other Person into or with the 
Company be deemed to be a voluntary or involuntary liquidation, dissolution or winding 
up of the affairs of the Company. 

SECTION 6. Right of the Holders to Convert. 

(a) Each Holder shall have the right, at such Holder’s option, subject 
to the conversion procedures set forth in Section 8, to convert each share of such Holder’s 
Series A Preferred Stock at any time into (i) the number of shares of Common Stock 
equal to the quotient of (A) the sum of the Liquidation Preference and the Accrued 
Dividends with respect to such share of Series A Preferred Stock as of the applicable 
Conversion Date divided by (B) the Conversion Price as of the applicable Conversion 
Date plus (ii) cash in lieu of fractional shares as set out in Section 11(i). The right of 
conversion may be exercised as to all or any portion of such Holder’s Series A Preferred 
Stock from time to time; provided that, in each case, no right of conversion may be 
exercised by a Holder in respect of fewer than 1,000 shares of Series A Preferred Stock 
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(unless such conversion relates to all shares of Series A Preferred Stock held by such 
Holder). 

(b)  The Company shall at all times reserve and keep available out of 
its authorized and unissued Common Stock, solely for issuance upon the conversion of 
the Series A Preferred Stock, such number of shares of Common Stock as shall from time 
to time be issuable upon the conversion of all the shares of Series A Preferred Stock then 
outstanding. Any shares of Common Stock issued upon conversion of Series A Preferred 
Stock shall be duly authorized, validly issued, fully paid and nonassessable. 

SECTION 7. Mandatory Conversion by the Company. (a) At any time 
after the third anniversary of the Original Issuance Date, if the VWAP per share of 
Common Stock was greater than the Mandatory Conversion Price for at least thirty (30) 
Trading Days in any period of forty-five (45) consecutive Trading Days, the Company 
may elect to convert (a “Mandatory Conversion”) all, but not less than all, of the 
outstanding shares of Series A Preferred Stock into shares of Common Stock (the date 
selected by the Company for any Mandatory Conversion pursuant to this Section 7(a), the 
“Mandatory Conversion Date”). In the case of a Mandatory Conversion, each share of 
Series A Preferred Stock then outstanding shall be converted into (i) the number of shares 
of Common Stock equal to the quotient of (A) the sum of the Liquidation Preference and 
the Accrued Dividends with respect to such share of Series A Preferred Stock as of the 
Mandatory Conversion Date divided by (B) the Conversion Price of such share in effect 
as of the Mandatory Conversion Date plus (ii) cash in lieu of fractional shares as set out 
in Section 11(i). 

(b) Notice of Mandatory Conversion. If the Company elects to effect 
Mandatory Conversion, the Company shall, within ten (10) Business Days following the 
completion of the applicable forty-five (45) day Trading Period referred to in Section 7(a) 
above, provide notice of Mandatory Conversion to each Holder (such notice, a “Notice of 
Mandatory Conversion”). The Mandatory Conversion Date selected by the Company 
shall be no less than ten (10) Business Days and no more than twenty (20) Business Days 
after the date on which the Company provides the Notice of Mandatory Conversion to the 
Holders. The Notice of Mandatory Conversion shall state, as appropriate: 

(i)  the Mandatory Conversion Date selected by the Company; and 

(ii)  the Conversion Rate as in effect on the Mandatory Conversion Date, the 
number of shares of Common Stock to be issued to such Holder upon conversion of each 
share of Series A Preferred Stock held by such Holder and, if applicable, the amount of 
Accrued Dividends to be paid to such Holder upon conversion of each share of Series A 
Preferred Stock held by such Holder. 
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SECTION 8. Conversion Procedures and Effect of Conversion. (a) 
Conversion Procedure. A Holder must do each of the following in order to convert shares 
of Series A Preferred Stock pursuant to this Section 8(a): 

(i)  in the case of a conversion pursuant to Section 6(a), complete and 
manually sign the conversion notice provided by the Conversion Agent (the “Conversion 
Notice”), and deliver such notice to the Conversion Agent; provided that a Conversion 
Notice may be conditional on the completion of a Change of Control or other corporate 
transaction; 

(ii)  deliver to the Conversion Agent the certificate or certificates (if any) 
representing the shares of Series A Preferred Stock to be converted; 

(iii) if required, furnish appropriate endorsements and transfer documents; and 

(iv)  if required, pay any stock transfer, documentary, stamp or similar taxes 
not payable by the Company pursuant to Section 21. 

The foregoing clauses (ii), (iii) and (iv) shall be conditions to the issuance 
of shares of Common Stock to the Holders in the event of a Mandatory Conversion 
pursuant to Section 7 (but, for the avoidance of doubt, not to the Mandatory Conversion 
of the shares of Series A Preferred Stock on the Mandatory Conversion Date). 

The “Conversion Date” means (A) with respect to conversion of any 
shares of Series A Preferred Stock at the option of any Holder pursuant to Section 6(a), 
the date on which such Holder complies with the procedures in this Section 8(a) 
(including the satisfaction of any conditions to conversion set forth in the Conversion 
Notice) and (B) with respect to Mandatory Conversion pursuant to Section 7(a), the 
Mandatory Conversion Date. 

(b) Effect of Conversion. Effective immediately prior to the close of 
business on the Conversion Date applicable to any shares of Series A Preferred Stock, 
Dividends shall no longer accrue or be declared on any such shares of Series A Preferred 
Stock, and such shares of Series A Preferred Stock shall cease to be outstanding. 

(c) Record Holder of Underlying Securities as of Conversion Date. 
The Person or Persons entitled to receive the Common Stock and, to the extent 
applicable, cash, securities or other property issuable upon conversion of Series A 
Preferred Stock on a Conversion Date shall be treated for all purposes as the record 
holder(s) of such shares of Common Stock and/or cash, securities or other property as of 
the close of business on such Conversion Date. As promptly as practicable on or after the 
Conversion Date and compliance by the applicable Holder with the relevant procedures 
contained in Section 8(a) (and in any event no later than three (3) Trading Days 
thereafter), the Company shall issue the number of whole shares of Common Stock 
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issuable upon conversion (and deliver payment of cash in lieu of fractional shares as set 
out in Section 11(i)) and, to the extent applicable, any cash, securities or other property 
issuable thereon. Such delivery of shares of Common Stock, securities or other property 
shall be made, at the option of the Company, in certificated form or by book-entry. Any 
such certificate or certificates shall be delivered by the Company to the appropriate 
Holder on a book-entry basis or by mailing certificates evidencing the shares to the 
Holders at their respective addresses as set forth in the Conversion Notice (in the case of 
a conversion pursuant to Section 6(a)) or in the records of the Company (in the case of a 
Mandatory Conversion). In the event that a Holder shall not by written notice designate 
the name in which shares of Common Stock (and payments of cash in lieu of fractional 
shares) and, to the extent applicable, cash, securities or other property to be delivered 
upon conversion of shares of Series A Preferred Stock should be registered or paid, or the 
manner in which such shares, cash, securities or other property should be delivered, the 
Company shall be entitled to register and deliver such shares, securities or other property, 
and make such payment, in the name of the Holder and in the manner shown on the 
records of the Company. 

(d) Status of Converted or Reacquired Shares. Shares of Series A 
Preferred Stock converted in accordance with these Articles Supplementary, or otherwise 
acquired by the Company in any manner whatsoever, shall return to the status of and 
constitute authorized but unissued shares of Preferred Stock, without classification as to 
series until such shares are once more classified as a particular series by the Board 
pursuant to the provisions of the Charter. 

SECTION 9. Change of Control. (a) Repurchase at the Option of the 
Holder. Upon the occurrence of a Change of Control, each Holder of outstanding shares 
of Series A Preferred Stock shall have the option to require the Company to purchase (a 
“Change of Control Put”) any or all of its shares of Series A Preferred Stock at a purchase 
price per share of Series A Preferred Stock, payable in cash (in the case of clause (i)) or 
the applicable consideration (in the case of clause (ii)), equal to the greater of (i) the 
Liquidation Preference of such share of Series A Preferred Stock plus the Accrued 
Dividends in respect of such share of Series A Preferred Stock, in each case as of the 
applicable Change of Control Purchase Date and (ii) the amount of cash and/or other 
assets such Holder would have received had such Holder, immediately prior to such 
Change of Control, converted such share of Series A Preferred Stock into Common Stock 
(pursuant to Section 6 without regard to any of the limitations on convertibility contained 
therein) (the “Change of Control Purchase Price”); provided that, in each case (but, for 
purposes of clarity, not in the event where such holder actually converts its shares of 
Series A Preferred Stock into Common Stock), the Company shall only be required to pay 
the Change of Control Purchase Price after (i) the Satisfaction of the Indebtedness 
Obligations and to the extent permitted by the Specified Contract Terms and (ii) to the 
extent such purchase can be made out of funds legally available therefor. 
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(b) Initial Change of Control Notice. On or before the twentieth (20th) 
Business Day prior to the date on which the Company anticipates consummating a 
Change of Control (or, if later, promptly after the Company discovers that a Change of 
Control may occur), a written notice shall be sent by or on behalf of the Company to the 
Holders as they appear in the records of the Company, which notice shall contain the date 
on which the Change of Control is anticipated to be effected (or, if applicable, the date on 
which a Schedule TO or other schedule, form or report disclosing a Change of Control 
was filed). 

(c) Final Change of Control Notice. Within 10 days following the 
effective date of the Change of Control (the “Change of Control Effective Date”) (or if 
the Company discovers later than such date that a Change of Control has occurred, 
promptly following the date of such discovery), a final written notice shall be sent by or 
on behalf of the Company to the Holders as they appear in the records of the Company, 
which notice shall contain: 

(i) the date by which the Holder must elect to exercise a Change of Control 
Put (which shall be no earlier than 30 days before the purchase date) (the “Change of 
Control Put Deadline”); 

(ii)  the amount of cash and/or other consideration payable per share of Series 
A Preferred Stock, if such Holder elects to exercise a Change of Control Put; 

(iii) a description of the payments and other actions required to be made or 
taken in order to effect the Satisfaction of the Indebtedness Obligations; 

(iv) the purchase date for such shares (which shall be the later of (A) 61 
days from the date such notice is mailed or (B) the day the Satisfaction of Indebtedness 
Obligations has occurred); and 

(v)  the instructions a Holder must follow to exercise a Change of Control Put 
in connection with such Change of Control. 

(d) Change of Control Put Procedure. To exercise a Change of Control 
Put, a Holder must, no later than 5:00 p.m., New York City time, on the Change of 
Control Put Deadline, surrender to the Conversion Agent the certificates representing the 
shares of Series A Preferred Stock to be repurchased by the Company or lost stock 
affidavits therefor. 

(e) Delivery upon Change of Control Put. Upon a Change of Control 
Put, after the Satisfaction of the Indebtedness Obligations and subject to Section 9(i) 
below, the Company (or its successor) shall deliver or cause to be delivered to the Holder 
by mail or wire transfer the Change of Control Purchase Price of such Holder’s shares of 
Series A Preferred Stock. 
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(f) Treatment of Shares. If a Holder does not elect to effect a Change 
of Control Put pursuant to this Section 9 with respect to all of its shares of Series A 
Preferred Stock, the shares of Series A Preferred Stock held by it and not surrendered for 
purchase by the Company will remain outstanding until otherwise subsequently 
converted, redeemed, reclassified or canceled in accordance with the terms of these 
Articles Supplementary. From and after the Change of Control Purchase Date with 
respect to any share of Series A Preferred Stock for which a Holder elected to effect a 
Change of Control Put and that the Company has repurchased in accordance with the 
provisions of this Section 9, (i) Dividends shall cease to accrue on such share, (ii) such 
share shall no longer be deemed outstanding and (iii) all rights with respect to such share 
shall cease and terminate. For the avoidance of doubt, notwithstanding anything 
contained herein to the contrary, until a share of Series A Preferred Stock is purchased by 
the payment in full of the applicable Change of Control Purchase Price, such share of 
Series A Preferred Stock will remain outstanding and will be entitled to all of the powers, 
designations, preferences and other rights provided herein, including that such share (x) 
may be converted pursuant to Section 6 and, if not so converted, (y) shall (A) accrue 
Dividends and (B) entitle the Holder thereof to the voting rights provided in Section 13; 
provided that any such shares that are converted prior to or on the Change of Control 
Purchase Date in accordance with these Articles Supplementary shall not be entitled to 
receive any payment of the Change of Control Purchase Price. 

(g) Partial Exercise of Change of Control Put. In the event that a 
Change of Control Put is effected with respect to shares of Series A Preferred Stock 
representing less than all the shares of Series A Preferred Stock held by a Holder, upon 
such Change of Control Put, the Company shall execute and the Transfer Agent shall 
countersign and deliver to such Holder, at the expense of the Company, a certificate 
evidencing the shares of Series A Preferred Stock held by the Holder as to which a 
Change of Control Put was not effected (or book-entry interests representing such shares). 

(h) Redemption by the Company. In the case of a Change of Control 
(other than pursuant to clause (ii)(c) of the definition of such term) (provided that for 
purposes of this Section 9(h), the references to “a majority” in the definition of Change of 
Control shall be deemed to be references to “80%”), any shares of Series A Preferred 
Stock as to which a Change of Control Put was not exercised may be redeemed, at the 
option of the Company (or its successor or the acquiring or surviving Person in such 
Change of Control), upon not less than thirty (30) nor more than sixty (60) days’ notice, 
which notice must be received by the affected Holders within thirty (30) days of the 
Change of Control Put Deadline, at a redemption price per share, payable in cash (in the 
case of clause (i)) or the applicable consideration (in the case of clause (ii)), equal to the 
greater of (i) (x) the Liquidation Preference as of the date of redemption plus (y) Accrued 
Dividends as of the date of redemption, plus (z) if the applicable redemption date is prior 
to the fifth anniversary of the first Dividend Payment Date, the amount equal to the net 
present value (computed using a discount rate of 10%) of the sum of all Dividends that 
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would otherwise be payable on such share of Series A Preferred Stock on and after the 
applicable redemption date to and including the fifth anniversary of the first Dividend 
Payment Date and assuming the Company chose to pay such Dividends in cash and (ii) 
the amount of cash and/or other assets a Holder would have received had such Holder, 
immediately prior to such Change of Control, converted such share of Series A Preferred 
Stock into Common Stock (pursuant to Section 6 without regard to any of the limitations 
on convertibility contained therein). Unless the Company (or its successor or the 
acquiring or surviving Person in such Change of Control) defaults in making the 
redemption payment on the applicable redemption date, on and after the redemption date, 
(A) Dividends shall cease to accrue on the shares of Series A Preferred Stock so called 
for redemption, (B) all shares of Series A Preferred Stock called for redemption shall no 
longer be deemed outstanding and (C) all rights with respect to such shares of Series A 
Preferred Stock shall on such redemption date cease and terminate, except only the right 
of the Holders thereof to receive the amount payable in such redemption. 

(i) Specified Contract Terms. If the Company (A) shall not have 
sufficient funds legally available under the MGCL to purchase all shares of Series A 
Preferred Stock that Holders have requested to be purchased under Section 9(a) (the 
“Required Number of Shares”) or (B) will be in violation of Specified Contract Terms if 
it purchases the Required Number of Shares, the Company shall (i) purchase, pro rata 
among the Holders that have requested their shares be purchased pursuant to Section 9(a), 
a number of shares of Series A Preferred Stock with an aggregate Change of Control 
Purchase Price equal to the lesser of (1) the amount legally available for the purchase of 
shares of Series A Preferred Stock under the MGCL and (2) the largest amount that can 
be used for such purchase not prohibited by Specified Contract Terms and (ii) purchase 
any shares of Series A Preferred Stock not purchased because of the foregoing limitations 
at the applicable Change of Control Purchase Price as soon as practicable after the 
Company is able to make such purchase out of assets legally available for the purchase of 
such share of Series A Preferred Stock and without violation of Specified Contract 
Terms. The inability of the Company (or its successor) to make a purchase payment for 
any reason shall not relieve the Company (or its successor) from its obligation to effect 
any required purchase when, as and if permitted by applicable law and Specified Contract 
Terms. If the Company fails to pay the Change of Control Purchase Price in full when due 
in accordance with this Section 9 in respect of some or all of the shares or Series A 
Preferred Shares to be repurchased pursuant to the Change of Control Put, the Company 
will pay Dividends on such shares not repurchased at a Dividend Rate equal to 8.0% per 
annum, accruing daily from such date until the Change of Control Purchase Price, plus all 
Accrued Dividends thereon, are paid in full in respect of such shares of Series A 
Preferred Stock. Notwithstanding the foregoing, in the event a Holder elects to exercise a 
Change of Control Put pursuant to this Section 9 at a time when the Company is restricted 
or prohibited (contractually or otherwise) from redeeming some or all of the Series A 
Preferred Stock subject to the Change of Control Put, the Company will use its 
commercially reasonable efforts to obtain the requisite consents to remove or obtain an 
exception or waiver to such restrictions or prohibition. Nothing herein shall limit a 
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Holder’s right to pursue any other remedies available to it hereunder, at law or in equity, 
including, without limitation, a decree of specific performance and/or injunctive relief 
with respect to the Company’s failure to comply with its obligations under this Section 9. 

(j) Change of Control Agreements. The Company shall not enter into 
any agreement for a transaction constituting a Change of Control unless (i) such 
agreement provides for or does not interfere with or prevent (as applicable) the exercise 
by the Holders of their Change of Control Put in an manner that is consistent with and 
gives effect to this Section 9, and (ii) the acquiring or surviving Person in such Change of 
Control represents or covenants, in form and substance reasonably satisfactory to the 
Board acting in good faith, that at the closing of such Change of Control that such Person 
shall have sufficient funds (which may include, without limitation, cash and cash 
equivalents on the Company’s balance sheet, the proceeds of any debt or equity financing, 
available lines of credit or uncalled capital commitments) to consummate such Change of 
Control and effect the Satisfaction of the Indebtedness Obligations and the payment of the 
Change of Control Put Price in respect of shares of Series A Preferred Stock that have not 
been converted into Common Stock prior to the Change of Control Effective Date 
pursuant to Section 6 or 7, as applicable. 

SECTION 10. Redemption at the Option of the Holder. (a) On each 
Designated Redemption Date, each Holder of shares of Series A Preferred Stock shall 
have the right (a “Redemption Right”) to require the Company to redeem any or all of the 
shares of Series A Preferred Stock of such Holder outstanding on such Designated 
Redemption Date, in each case to the extent not prohibited by law, at a redemption price, 
in cash, equal to the sum of (i) the Liquidation Preference of the shares of Series A 
Preferred Stock to be redeemed plus (ii) the Accrued Dividends with respect to such 
shares of Series A Preferred Stock as of the applicable Redemption Date (such price, the 
“Redemption Price”). 

(b)  To exercise its Redemption Right pursuant to this Section 10 in 
respect of any Designated Redemption Date, a Holder must, no later than 5:00 p.m., New 
York City time, on the date that is 120 days prior to the Designated Redemption Date, 
deliver written notice thereof (a “Notice of Redemption”) to the Company and the 
Transfer Agent and surrender to the Transfer Agent the certificates representing the 
shares of Series A Preferred Stock to be redeemed by the Company. On each Designated 
Redemption Date, the Company shall deliver or cause to be delivered to each Holder that 
has exercised its Redemption Right with respect to such Designated Redemption Date, by 
mail or wire transfer, the Redemption Price of the shares of Series A Preferred Stock in 
respect of which such Holder has delivered a Notice of Redemption in accordance 
herewith. 

(c)  If a Holder does not elect to exercise its Redemption Right 
pursuant to this Section 10 with respect to all of its shares of Series A Preferred Stock, 
the shares of Series A Preferred Stock held by it and not surrendered for redemption by 
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the Company will remain outstanding until otherwise subsequently converted, redeemed, 
reclassified or canceled. From and after the Redemption Date with respect to any share of 
Series A Preferred Stock for which a Holder elected to effect a Redemption Right and the 
Company has redeemed in accordance with the provisions of this Section 10, (i) 
Dividends shall cease to accrue on such share, (ii) such share shall no longer be deemed 
outstanding and (iii) all rights with respect to such share shall cease and terminate. For 
the avoidance of doubt, notwithstanding anything contained herein to the contrary, until a 
share of Series A Preferred Stock is redeemed by the payment in cash in full of the 
applicable Redemption Price, such share of Series A Preferred Stock will remain 
outstanding and will be entitled to all of the powers, designations, preferences and other 
rights provided herein. 

(d)  In the event that a Redemption Right is exercised with respect to 
shares of Series A Preferred Stock representing less than all the shares of Series A 
Preferred Stock held by a Holder, upon such redemption, the Company shall execute and 
the Transfer Agent shall countersign and deliver to such Holder, at the expense of the 
Company, a certificate representing the shares of Series A Preferred Stock held by the 
Holder as to which a Redemption Right was not exercised (or book-entry interests 
representing such shares). 

(e)  If the Company shall not have sufficient funds legally available 
under the MGCL to redeem, as of any Designated Redemption Date, all shares of Series 
A Preferred Stock with respect to which Holders have exercised a Redemption Right 
pursuant to this Section 10, the Company shall redeem on such Designated Redemption 
Date, pro rata among the Holders that have exercised their Redemption Right, a number 
of shares of Series A Preferred Stock with an aggregate Redemption Price equal to the 
amount legally available for the redemption of shares of Series A Preferred Stock under 
the MGCL on such Designated Redemption Date. At such time, as soon as practicable 
thereafter, that the Company has sufficient funds legally available under the MGCL to 
redeem such shares of Series A Preferred Stock not redeemed because of the foregoing 
limitation at the applicable Redemption Price, the Company shall provide notice to the 
Holders of the availability of such funds and the Holders at that time may elect to invoke 
their Redemption Right pursuant to and in accordance with the provisions of this Section 
10. In addition, if the Company does not make the redemption payment as of any 
Designated Redemption Date relating to all of the shares of Series A Preferred Stock with 
respect to which Holders have exercised a Redemption Right pursuant to this Section 10, 
the Company will pay Dividends on such shares not redeemed at a Dividend Rate equal 
to 8.0% per annum, accruing daily from the Designated Redemption Date until the 
Redemption Price, plus all Accrued Dividends thereon, are paid in full in respect of such 
shares of Series A Preferred Stock. The inability of the Company to make a redemption 
payment for any reason shall not relieve the Company from its obligation to effect any 
required redemption when, as and if permitted by applicable law. 
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SECTION 11. Anti-Dilution Adjustments. (a) Adjustments. The 
Conversion Rate will be subject to adjustment, without duplication, upon the occurrence 
of the following events, except that the Company shall not make any adjustment to the 
Conversion Rate if Holders of the Series A Preferred Stock participate, at the same time 
and upon the same terms as holders of Common Stock and solely as a result of holding 
shares of Series A Preferred Stock, in any transaction described in this Section 11(b), 
without having to convert their Series A Preferred Stock, as if they held a number of 
shares of Common Stock equal to the Conversion Rate multiplied by the number of 
shares of Series A Preferred Stock held by such Holders: 

(i) The issuance of Common Stock as a dividend or distribution to all or 
substantially all holders of Common Stock, or a subdivision or combination of Common 
Stock or a reclassification of Common Stock into a greater or lesser number of shares of 
Common Stock, in which event the Conversion Rate shall be adjusted based on the 
following formula: 

CR1 = CR0 x (OS1 / OS0) 

CR0    =  the Conversion Rate in effect immediately prior to the close of business on (i) 
the Record Date for such dividend or distribution, or (ii) the effective date of such 
subdivision, combination or reclassification 

CR1    =  the new Conversion Rate in effect immediately after the close of business on (i) 
the Record Date for such dividend or distribution, or (ii) the effective date of such 
subdivision, combination or reclassification 

OS0    =  the number of shares of Common Stock outstanding immediately prior to the 
close of business on (i) the Record Date for such dividend or distribution or (ii) the 
effective date of such subdivision, combination or reclassification 

OS1    =  the number of shares of Common Stock that would be outstanding immediately 
after, and solely as a result of, the completion of such event 

Any adjustment made pursuant to this clause (i) shall be effective 
immediately after the close of business on the Record Date for such dividend or 
distribution, or the effective date of such subdivision, combination or reclassification. If 
any such event is announced or declared but does not occur, the Conversion Rate shall be 
readjusted, effective as of the date the Board announces that such event shall not occur, to 
the Conversion Rate that would then be in effect if such event had not been declared. 

(ii) The dividend, distribution or other issuance to all or substantially all 
holders of Common Stock of rights (other than rights, options or warrants distributed in 
connection with a stockholder rights plan (in which event the provisions of Section 
11(a)(vii) shall apply), options or warrants entitling them to subscribe for or purchase 
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shares of Common Stock for a period expiring forty-five (45) days or less from the date 
of issuance thereof, at a price per share that is less than the Current Market Price as of the 
Record Date for such issuance, in which event the Conversion Rate will be increased 
based on the following formula: 

CR1 = CR0 x [(OS0+X))] / (OS0+Y) 

CR0 = the Conversion Rate in effect immediately prior to the close of business on the 
Record Date for such dividend, distribution or issuance 

CR1 = the new Conversion Rate in effect immediately following the close of business on 
the Record Date for such dividend, distribution or issuance 

OS0 = the number of shares of Common Stock outstanding immediately prior to the close 
of business on the Record Date for such dividend, distribution or issuance 

X = the total number of shares of Common Stock issuable pursuant to such rights, options 
or warrants 

Y = the number of shares of Common Stock equal to the aggregate price payable to 
exercise such rights, options or warrants divided by the Current Market Price as of the 
Record Date for such dividend, distribution or issuance. 

For purposes of this clause (ii), in determining whether any rights, options 
or warrants entitle the holders to purchase the Common Stock at a price per share that is 
less than the Current Market Price as of the Record Date for such dividend, distribution or 
issuance, there shall be taken into account any consideration the Company receives for 
such rights, options or warrants, and any amount payable on exercise thereof, with the 
value of such consideration, if other than cash, to be the Fair Market Value thereof. 

Any adjustment made pursuant to this clause (ii) shall become effective 
immediately following the close of business on the Record Date for such dividend, 
distribution or issuance. In the event that such rights, options or warrants are not so 
issued, the Conversion Rate shall be readjusted, effective as of the date the Board 
publicly announces its decision not to issue such rights, options or warrants, to the 
Conversion Rate that would then be in effect if such dividend, distribution or issuance 
had not been declared. To the extent that such rights, options or warrants are not 
exercised prior to their expiration or shares of Common Stock are otherwise not delivered 
pursuant to such rights, options or warrants upon the exercise of such rights, options or 
warrants, the Conversion Rate shall be readjusted to the Conversion Rate that would then 
be in effect had the adjustments made upon the dividend, distribution or issuance of such 
rights, options or warrants been made on the basis of the delivery of only the number of 
shares of Common Stock actually delivered. 
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(iii) The Company or one or more of its Subsidiaries purchases Common Stock 
pursuant to a tender offer or exchange offer (other than an exchange offer that constitutes 
a Distribution Transaction subject to Section 11(a)(v)) by the Company or a Subsidiary of 
the Company for all or any portion of the Common Stock, or otherwise acquires Common 
Stock (except in an open market purchase in compliance with Rule 10b-18 promulgated 
under the Exchange Act or through an “accelerated share repurchase” on customary 
terms) (a “Covered Repurchase”), if the cash and value of any other consideration 
included in the payment per share of Common Stock validly tendered, exchanged or 
otherwise acquired through a Covered Repurchase exceeds the arithmetic average of the 
VWAP per share of Common Stock for each of the ten (10) consecutive full Trading 
Days commencing on, and including, the Trading Day next succeeding the last day on 
which tenders or exchanges may be made pursuant to such tender or exchange offer (as it 
may be amended) or shares of Common Stock are otherwise acquired through a Covered 
Repurchase (the “Expiration Date”), in which event the Conversion Rate shall be adjusted 
based on the following formula: 

CR1 = CR0 x [(FMV + (SP1 x OS1))] / (SP1 x OS0) 

CR0  =  the Conversion Rate in effect immediately prior to the close of business on the 
Expiration Date 

CR1  =  the new Conversion Rate in effect immediately after the close of business on 
the Expiration Date 

FMV  =  the Fair Market Value, on the Expiration Date, of all cash and any other 
consideration paid or payable for all shares validly tendered or exchanged and not 
withdrawn, or otherwise acquired through a Covered Repurchase, as of the Expiration 
Date 

OS0  =  the number of shares of Common Stock outstanding immediately prior to the 
last time tenders or exchanges may be made pursuant to such tender or exchange offer 
(including the shares to be purchased in such tender or exchange offer) or shares are 
otherwise acquired through a Covered Repurchase 

OS1  =  the number of shares of Common Stock outstanding immediately after the last 
time tenders or exchanges may be made pursuant to such tender or exchange offer (after 
giving effect to the purchase of shares in such tender or exchange offer) or shares are 
otherwise acquired through a Covered Repurchase 

SP1  =  the arithmetic average of the VWAP per share of Common Stock for each of 
the ten (10) consecutive full Trading Days commencing on, and including, the Trading 
Day next succeeding the Expiration Date 
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Such adjustment shall become effective immediately after the close of 
business on the Expiration Date. If an adjustment to the Conversion Rate is required 
under this Section 11(a)(iii), delivery of any additional shares of Common Stock that may 
be deliverable upon conversion as a result of an adjustment required under this Section 
11(a)(iii) shall be delayed to the extent necessary in order to complete the calculations 
provided for in this Section 11(a)(iii). 

In the event that the Company or any of its Subsidiaries is obligated to 
purchase Common Stock pursuant to any such tender offer, exchange offer or other 
commitment to acquire shares of Common Stock through a Covered Repurchase but is 
permanently prevented by applicable law from effecting any such purchases, or all such 
purchases are rescinded, then the Conversion Rate shall be readjusted to be the 
Conversion Rate that would have been then in effect if such tender offer, exchange offer 
or Covered Repurchase had not been made. 

Notwithstanding anything to the contrary set forth herein, no adjustment to 
the Conversion Rate shall be made pursuant to this Section 11(a)(iii) as a result of 
purchases of shares of Common Stock by the Company in an amount not to exceed 
$1,000,000,000 to be consummated within 9 months following the Original Issuance 
Date. 

(iv) The Company shall, by dividend or otherwise, distribute to all or 
substantially all holders of its Common Stock (other than for cash in lieu of fractional 
shares), shares of any class of its Capital Stock, evidences of its indebtedness, assets, 
other property or securities, but excluding (A) dividends or distributions referred to in 
Section 11(a)(i) or Section 11(a)(ii) hereof, (B) Distribution Transactions as to which 
Section 11(a)(v) shall apply, (C) dividends or distributions paid exclusively in cash as to 
which Section 11(a)(vi) shall apply and (D) rights, options or warrants distributed in 
connection with a stockholder rights plan as to which Section 11(a)(vii) shall apply (any 
of such shares of its Capital Stock, indebtedness, assets or property that are not so 
excluded are hereinafter called the “Distributed Property”), then, in each such case the 
Conversion Rate shall be adjusted based on the following formula: 

CR1 = CR0 x [SP0 / (SP0 - FMV)] 

CR0    =  the Conversion Rate in effect immediately prior to the close of business on the 
Record Date for such dividend or distribution 

CR1  =  the new Conversion Rate in effect immediately after the close of business on 
the Record Date for such dividend or distribution 

SP0  =  the Current Market Price as of the Record Date for such dividend or 
distribution 
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FMV  =  the Fair Market Value of the portion of Distributed Property distributed with 
respect to each outstanding share of Common Stock on the Record Date for such dividend 
or distribution; provided that, if FMV is equal or greater than SP0, then in lieu of the 
foregoing adjustment, the Company shall distribute to each holder of Series A Preferred 
Stock on the date the applicable Distributed Property is distributed to holders of Common 
Stock, but without requiring such holder to convert its shares of Series A Preferred Stock, 
in respect of each share of Series A Preferred Stock held by such holder, the amount of 
Distributed Property such holder would have received had such holder owned a number 
of shares of Common Stock equal to the Conversion Rate on the Record Date for such 
dividend or distribution 

Any adjustment made pursuant to this clause (iv) shall be effective 
immediately after the close of business on the Record Date for such dividend or 
distribution. If any such dividend or distribution is declared but does not occur, the 
Conversion Rate shall be readjusted, effective as of the date the Board announces that 
such dividend or distribution shall not occur, to the Conversion Rate that would then be 
in effect if such dividend or distribution had not been declared. 

(v)  The Company effects a Distribution Transaction, in which case the 
Conversion Rate in effect immediately prior to the effective date of the Distribution 
Transaction shall be adjusted based on the following formula: 

CR1 = CR0 x [(FMV + MP0) / MP0] 

CR0    =  the Conversion Rate in effect immediately prior to the close of business on the 
effective date of the Distribution Transaction 

CR1  =  the new Conversion Rate in effect immediately after the close of business on 
the effective date of the Distribution Transaction 

FMV  =  the arithmetic average of the volume-weighted average prices for a share of 
the capital stock or other interest distributed to holders of Common Stock on the principal 
United States securities exchange or automated quotation system on which such capital 
stock or other interest trades, as reported by Bloomberg (or, if Bloomberg ceases to 
publish such price, any successor service chosen by the Company) in respect of the period 
from the open of trading on the relevant Trading Day until the close of trading on such 
Trading Day (or if such volume-weighted average price is unavailable, the market price 
of one share of such capital stock or other interest on such Trading Day determined, using 
a volume-weighted average method, by an Independent Financial Advisor retained for 
such purpose by the Company), for each of the ten consecutive full Trading Days 
commencing with, and including, the effective date of the Distribution Transaction 
MP0  =  the arithmetic average of the VWAP per share of Common Stock for each of 
the ten (10) consecutive full Trading Days commencing on, and including, the effective 
date of the Distribution Transaction 
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Such adjustment shall become effective immediately following the close 
of business on the effective date of the Distribution Transaction. If an adjustment to the 
Conversion Rate is required under this Section 11(a)(v), delivery of any additional shares 
of Common Stock that may be deliverable upon conversion as a result of an adjustment 
required under this Section 11(a)(v) shall be delayed to the extent necessary in order to 
complete the calculations provided for in this Section 11(a)(v). 

(vi) The Company makes a cash dividend or distribution to all or substantially 
all holders of the Common Stock, the Conversion Rate shall be adjusted based on the 
following formula: 

CR1 = CR0 x [SP0 / (SP0 – C)] 

CR0    =  the Conversion Rate in effect immediately prior to the close of business on the 
Record Date for such dividend or distribution 

CR1  =  the new Conversion Rate in effect immediately after the close of business on 
the Record Date for such dividend or distribution 

SP0  =  the Current Market Price as of the Record Date for such dividend or 
distribution 

C  =  the amount in cash per share of Common Stock the Company distributes to all or 
substantially all holders of its Common Stock; provided that, if C is equal or greater than 
SP0, then in lieu of the foregoing adjustment, the Company shall pay to each holder of 
Series A Preferred Stock on the date the applicable cash dividend or distribution is made 
to holders of Common Stock, but without requiring such holder to convert its shares of 
Series A Preferred Stock, in respect of each share of Series A Preferred Stock held by 
such holder, the amount of cash such holder would have received had such holder owned 
a number of shares of Common Stock equal to the Conversion Rate on the Record Date 
for such dividend or distribution 

Any adjustment made pursuant to this clause (vi) shall be effective 
immediately after the close of business on the Record Date for such dividend or 
distribution. If any dividend or distribution is declared but not paid, the Conversion Rate 
shall be readjusted, effective as of the date the Board announces that such dividend or 
distribution will not be paid, to the Conversion Rate that would then be in effect if such 
had dividend or distribution not been declared. 

(vii) If the Company has a stockholder rights plan in effect with respect to the 
Common Stock on any Conversion Date, upon conversion of any shares of the Series A 
Preferred Stock, Holders of such shares will receive, in addition to the applicable number 
of shares of Common Stock, the rights under such rights plan relating to such Common 
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Stock, unless, prior to such Conversion Date, the rights have (i) become exercisable or 
(ii) separated from the shares of Common Stock (the first of such events to occur, a 
“Trigger Event”), in which case, the Conversion Rate will be adjusted, effective 
automatically at the time of such Trigger Event, as if the Company had made a 
distribution of such rights to all holders of the Company Common Stock as described in 
Section 11(a)(ii) (without giving effect to the forty-five (45) day limit on the 
exercisability of rights, options or warrants ordinarily subject to such Section 11(a)(ii)), 
subject to appropriate readjustment in the event of the expiration, termination or 
redemption of such rights prior to the exercise, deemed exercise or exchange thereof. 
Notwithstanding the foregoing, to the extent any such stockholder rights are exchanged 
by the Company for shares of Common Stock or other property or securities, the 
Conversion Rate shall be appropriately readjusted as if such stockholder rights had not 
been issued, but the Company had instead issued such shares of Common Stock or other 
property or securities as a dividend or distribution of shares of Common Stock pursuant 
to Section 11(a)(i) or Section 11(a)(iv), as applicable. 

To the extent that such rights are not exercised prior to their expiration, 
termination or redemption, the Conversion Rate shall be readjusted to the Conversion 
Rate that would then be in effect had the adjustments made upon the occurrence of the 
Trigger Event been made on the basis of the issuance of, and the receipt of the exercise 
price with respect to, only the number of shares of Common Stock actually issued 
pursuant to such rights. 

Notwithstanding anything to the contrary in this Section 11(a)(vii), no 
adjustment shall be required to be made to the Conversion Rate with respect to any 
Holder which is, or is an “affiliate” or “associate” of, an “acquiring person” under such 
stockholder rights plan or with respect to any direct or indirect transferee of such Holder 
who receives Series A Preferred Stock in such transfer after the time such Holder 
becomes, or its affiliate or associate becomes, such an “acquiring person”. 

(b) Calculation of Adjustments. All adjustments to the Conversion 
Rate shall be calculated by the Company to the nearest 1/10,000th of one share of 
Common Stock (or if there is not a nearest 1/10,000th of a share, to the next lower 
1/10,000th of a share). No adjustment to the Conversion Rate will be required unless such 
adjustment would require an increase or decrease of at least one percent of the 
Conversion Rate; provided, however, that any such adjustment that is not required to be 
made will be carried forward and taken into account in any subsequent adjustment; 
provided, further that any such adjustment of less than one percent that has not been made 
will be made upon any Conversion Date. 

(c) When No Adjustment Required. (3) Except as otherwise provided 
in this Section 11, the Conversion Rate will not be adjusted for the issuance of Common 
Stock or any securities convertible into or exchangeable for Common Stock or carrying 
the right to purchase any of the foregoing, or for the repurchase of Common Stock. 
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(ii)  Except as otherwise provided in this Section 11, the Conversion Rate will 
not be adjusted as a result of the issuance of, the distribution of separate certificates 
representing, the exercise or redemption of, or the termination or invalidation of, rights 
pursuant to any stockholder rights plans. 

(iii)  No adjustment to the Conversion Rate will be made: 

(A)  upon the issuance of any shares of Common Stock pursuant to any present 
or future plan providing for the reinvestment of dividends or interest payable on securities 
of the Company and the investment of additional optional amounts in Common Stock 
under any plan in which purchases are made at market prices on the date or dates of 
purchase, without discount, and whether or not the Company bears the ordinary costs of 
administration and operation of the plan, including brokerage commissions; 

(B)  upon the issuance of any shares of Common Stock or options or rights to 
purchase such shares pursuant to any present or future employee, director or consultant 
benefit plan or program of or assumed by the Company or any of its Subsidiaries or of 
any employee agreements or arrangements or programs; 

(C)  upon the issuance of any shares of Common Stock pursuant to any option, 
warrant, right, or exercisable, exchangeable or convertible security; or 

(D)  for a change in the par value of the Common Stock. 

(d) Successive Adjustments. After an adjustment to the Conversion 
Rate under this Section 11, any subsequent event requiring an adjustment under this 
Section 11 shall cause an adjustment to each such Conversion Rate as so adjusted. 

(e) Multiple Adjustments. For the avoidance of doubt, if an event 
occurs that would trigger an adjustment to the Conversion Rate pursuant to this Section 
11 under more than one subsection hereof, such event, to the extent fully taken into 
account in a single adjustment, shall not result in multiple adjustments hereunder; 
provided, however, that if more than one subsection of this Section 11 is applicable to a 
single event, the subsection shall be applied that produces the largest adjustment. 

(f) Reserved. 

(g) Notice of Adjustments. Whenever the Conversion Rate is adjusted 
as provided under this Section 11, the Company shall as soon as reasonably practicable 
following the occurrence of an event that requires such adjustment (or if the Company is 
not aware of such occurrence, as soon as reasonably practicable after becoming so aware): 

(i)  compute the adjusted applicable Conversion Rate in accordance with this 
Section 11 and prepare and transmit to the Conversion Agent an Officer’s Certificate 
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setting forth the applicable Conversion Rate, the method of calculation thereof, and the 
facts requiring such adjustment and upon which such adjustment is based; and 

(ii) provide a written notice to the Holders of the occurrence of such event and 
a statement in reasonable detail setting forth the method by which the adjustment to the 
applicable Conversion Rate was determined and setting forth the adjusted applicable 
Conversion Rate. 

(h) Conversion Agent. The Conversion Agent shall not at any time be 
under any duty or responsibility to any Holder to determine whether any facts exist that 
may require any adjustment of the Conversion Rate or with respect to the nature or extent 
or calculation of any such adjustment when made, or with respect to the method 
employed in making the same. The Conversion Agent shall be fully authorized and 
protected in relying on any Officer’s Certificate delivered pursuant to this Section 11(h) 
and any adjustment contained therein and the Conversion Agent shall not be deemed to 
have knowledge of any adjustment unless and until it has received such certificate. The 
Conversion Agent shall not be accountable with respect to the validity or value (or the 
kind or amount) of any shares of Common Stock, or of any securities or property, that 
may at the time be issued or delivered with respect to any Series A Preferred Stock and 
the Conversion Agent makes no representation with respect thereto. The Conversion 
Agent shall not be responsible for any failure of the Company to issue, transfer or deliver 
any shares of Common Stock pursuant to the conversion of Series A Preferred Stock or to 
comply with any of the duties, responsibilities or covenants of the Company contained in 
this Section 11. 

(i) Fractional Shares. No fractional shares of Common Stock will be 
delivered to the Holders upon conversion. In lieu of fractional shares otherwise issuable, 
the Holders will be entitled to receive, at the Company’s sole discretion, either (i) an 
amount in cash equal to the fraction of a share of Common Stock multiplied by the 
Closing Price of the Common Stock on the Trading Day immediately preceding the 
applicable Conversion Date or (ii) one additional whole share of Common Stock. In order 
to determine whether the number of shares of Common Stock to be delivered to a Holder 
upon the conversion of such Holder’s shares of Series A Preferred Stock will include a 
fractional share, such determination shall be based on the aggregate number of shares of 
Series A Preferred Stock of such Holder that are being converted on any single 
Conversion Date. 

SECTION 12. Adjustment for Reorganization Events. 

(a) Reorganization Events. In the event of: 

(i)  any reclassification, statutory exchange, merger, consolidation or other 
similar business combination of the Company with or into another Person, in each case, 
pursuant to which at least a majority of the Common Stock (but not the Series A 
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Preferred Stock) is changed or converted into, or exchanged for, cash, securities or other 
property of the Company or another Person; 

(ii) any sale, transfer, lease or conveyance to another Person of all or a 
majority of the property and assets of the Company, in each case pursuant to which the 
Common Stock (but not the Series A Preferred Stock) is converted into cash, securities or 
other property; or 

(iii)  any statutory exchange of securities of the Company with another Person 
(other than in connection with a merger or acquisition) or reclassification, recapitalization 
or reorganization of the Common Stock (but not the Series A Preferred Stock) into other 
securities; (each of which is referred to as a “Reorganization Event”), each share of Series 
A Preferred Stock outstanding immediately prior to such Reorganization Event will, 
without the consent of the Holders and subject to Section 12(d), remain outstanding but 
shall become convertible into, out of funds legally available therefor, the number, kind 
and amount of securities, cash and other property (the “Exchange Property”) (without any 
interest on such Exchange Property and without any right to dividends or distribution on 
such Exchange Property which have a record date that is prior to the applicable 
Conversion Date) that the Holder of such share of Series A Preferred Stock would have 
received in such Reorganization Event had such Holder converted its shares of Series A 
Preferred Stock into the applicable number of shares of Common Stock immediately prior 
to the effective date of the Reorganization Event using the Conversion Rate applicable 
immediately prior to the effective date of the Reorganization Event and the Liquidation 
Preference applicable at the time of such subsequent conversion; provided that the 
foregoing shall not apply if such Holder is a Person with which the Company 
consolidated or into which the Company merged or which merged into the Company or to 
which such sale or transfer was made, as the case may be (any such Person, a 
“Constituent Person”), or an Affiliate of a Constituent Person, to the extent such 
Reorganization Event provides for different treatment of Common Stock held by such 
Persons. If the kind or amount of securities, cash and other property receivable upon such 
Reorganization Event is not the same for each share of Common Stock held immediately 
prior to such Reorganization Event by a Person (other than a Constituent Person or an 
Affiliate thereof), then for the purpose of this Section 12(a), the kind and amount of 
securities, cash and other property receivable upon conversion following such 
Reorganization Event will be deemed to be the weighted average of the types and 
amounts of consideration received by the holders of Common Stock. 

(b) Successive Reorganization Events. The above provisions of this 
Section 12 shall similarly apply to successive Reorganization Events and the provisions 
of Section 11 shall apply to any shares of Capital Stock received by the holders of the 
Common Stock in any such Reorganization Event. 

(c) Reorganization Event Notice. The Company (or any successor) 
shall, no less than thirty (30) days prior to the anticipated effective date of any 
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Reorganization Event, provide written notice to the Holders of such occurrence of such 
event and of the kind and amount of the cash, securities or other property that constitutes 
the Exchange Property. Failure to deliver such notice shall not affect the operation of this 
Section 12. 

(d) Reorganization Event Agreements. The Company shall not enter 
into any agreement for a transaction constituting a Reorganization Event unless (i) such 
agreement provides for or does not interfere with or prevent (as applicable) conversion of 
the Series A Preferred Stock into the Exchange Property in a manner that is consistent 
with and gives effect to this Section 12, and (ii) to the extent that the Company is not the 
surviving corporation in such Reorganization Event or will be dissolved in connection 
with such Reorganization Event, proper provision shall be made in the agreements 
governing such Reorganization Event for the conversion of the Series A Preferred Stock 
into stock of the Person surviving such Reorganization Event or such other continuing 
entity in such Reorganization Event. 

SECTION 13. Voting Rights. 

(a) General. Except as provided in Section 13(b) and Section 14, 
Holders of shares of Series A Preferred Stock shall be entitled to vote as a single class 
with the holders of the Common Stock and the holders of any other class or series of 
Capital Stock of the Company then entitled to vote with the Common Stock on all matters 
submitted to a vote of the holders of Common Stock (and, if applicable, holders of any 
other class or series of Capital Stock of the Company). Each Holder shall be entitled to 
the number of votes equal to the largest number of whole shares of Common Stock into 
which all shares of Series A Preferred Stock held of record by such Holder could then be 
converted pursuant to Section 6 at the record date for the determination of stockholders 
entitled to vote or consent on such matters or, if no such record date is established, at the 
date such vote or consent is taken or any written consent of stockholders is first executed. 
The Holders shall be entitled to notice of any meeting of holders of Common Stock in 
accordance with the Bylaws of the Company. 

(b) Adverse Changes. The vote or consent of the Holders of at least a 
majority of the shares of Series A Preferred Stock outstanding at such time, voting 
together as a separate class, given in person or by proxy, either in writing without a 
meeting or by vote at any meeting called for the purpose, will be necessary for effecting 
or validating any of the following actions, whether or not such approval is required 
pursuant to the MGCL: 

(i)  any amendment, alteration or repeal (whether by merger, 
consolidation or otherwise) of any provision of the Charter (including these Articles 
Supplementary) or Bylaws that would have an adverse effect on the rights, preferences, 
privileges or voting power of the Series A Preferred Stock or the Holder thereof; and 
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(ii) any amendment or alteration (whether by merger, consolidation or 
otherwise) of, or any supplement (whether by articles supplementary or otherwise) to, the 
Charter or any provision thereof, or any other action to authorize, create or classify, or 
increase the number of authorized or issued shares of, or any securities convertible into 
shares of, or reclassify any security into, or issue, any Parity Stock or Senior Stock or any 
other class or series of Capital Stock of the Company ranking senior to, or on a parity 
basis with, the Series A Preferred Stock as to dividend rights or rights on the distribution 
of assets on any voluntary or involuntary liquidation, dissolution or winding up of the 
affairs of the Company; provided, however, (A) that, with respect to the occurrence of 
any of the events set forth in clause (i) above, so long as (1) the Series A Preferred Stock 
remains outstanding with the terms thereof materially unchanged, or (2) the holders of the 
Series A Preferred Stock receive equity securities with rights, preferences, privileges and 
voting power substantially the same as those of the Series A Preferred Stock, then the 
occurrence of such event shall not be deemed to adversely affect such rights, preferences, 
privileges or voting power of the Series A Preferred Stock, and in such case such holders 
shall not have any voting rights with respect to the occurrence of any of the events set 
forth in clause (i) above and (B) that the authorization, creation or classification of, or the 
increase in the number of authorized or issued shares of, or any securities convertible into 
shares of, or the reclassification of any security (other than the Series A Preferred Stock) 
into, or the issuance of, Junior Stock will not require the vote the holders of the Series A 
Preferred Stock. 

For purposes of this Section 13, the filing in accordance with applicable law of 
articles supplementary or any similar document setting forth or changing the designations, 
preferences, conversion or other rights, voting powers, restrictions, limitations as to 
dividends and other distributions, qualifications or other terms of any class or series of 
stock of the Company shall be deemed an amendment to the Charter. 

(c)  Each Holder of Series A Preferred Stock will have one vote per 
share on any matter on which Holders of Series A Preferred Stock are entitled to vote 
separately as a class, whether at a meeting or by written consent. 

(d)  The vote or consent of the Holders of a majority of the shares of 
Series A Preferred Stock outstanding at such time, voting together as a single class, given 
in person or by proxy, either in writing without a meeting or by vote at any meeting called 
for the purpose, will be sufficient to waive or amend the provisions of Section 9(j) of 
these Articles Supplementary, and any amendment or waiver of any of the provisions of 
Section 9(j) approved by such percentage of the Holders shall be binding on all of the 
Holders. 

(e)  For the avoidance of doubt, the Holders of Series A Preferred 
Stock shall have the exclusive consent and voting rights set forth in Sections 13(b) and 14 
and may take action or consent to any action with respect to such rights without a meeting 
by delivering a consent in writing or by electronic transmission of the Holders of the 
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Series A Preferred Stock entitled to cast not less than the minimum number of votes that 
would be necessary to authorize, take or consent to such action at a meeting of 
stockholders. 

SECTION 14. Election of Directors. Provided that the Fall-Away of 
Purchaser Board Rights has not occurred, at each annual meeting of the Company’s 
stockholders at which the Company has agreed to nominate one or more Purchaser 
Designee for election to the Board pursuant to and in accordance with the Investment 
Agreement, the Holders of a majority of the then outstanding shares of Series A Preferred 
Stock shall have the exclusive right, voting separately as a class, to elect such Purchaser 
Designee(s) to the Board, irrespective of whether the Company has nominated such 
Purchaser Designee(s). 

SECTION 15. Appraisal Rights; Preemptive Rights. Holders of the Series 
A Preferred Stock shall not be entitled to exercise any rights of an objecting stockholder 
provided for under Title 3, Subtitle 2 of the MGCL or any successor statute unless the 
Board, upon the affirmative vote of a majority of the Board and upon such terms and 
conditions as specified by the Board, shall determine that such rights apply, with respect 
to the Series A Preferred Stock, to one or more transactions occurring after the date of 
such determination in connection with which Holders would otherwise be entitled to 
exercise such rights. Except for the right to participate in any issuance of new equity 
securities by the Company, as set forth in the Investment Agreement, the Holders shall 
not have any preemptive rights. 

SECTION 16. Term. Except as expressly provided in these Articles 
Supplementary, the shares of Series A Preferred Stock shall not be redeemable or 
otherwise mature and the term of the Series A Preferred Stock shall be perpetual. 

SECTION 17. Creation of Capital Stock. Subject to Section 13(b)(ii), the 
Board, or any duly authorized committee thereof, without the vote of the Holders, may 
authorize and issue additional shares of Capital Stock of the Company. 

SECTION 18. No Sinking Fund. Shares of Series A Preferred Stock shall 
not be subject to or entitled to the operation of a retirement or sinking fund. 

SECTION 19. Transfer Agent, Conversion Agent, Registrar and Paying 
Agent. The duly appointed Transfer Agent, Conversion Agent, Registrar and paying agent 
for the Series A Preferred Stock shall be Wells Fargo Bank, N. A. The Company may, in 
its sole discretion, appoint any other Person to serve as Transfer Agent, Conversion 
Agent, Registrar or paying agent for the Series A Preferred Stock and thereafter may 
remove or replace such other Person at any time. Upon any such appointment or removal, 
the Company shall send notice thereof by first class mail, postage prepaid, to the Holders. 
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SECTION 20. Replacement Certificates. (a) Mutilated, Destroyed, Stolen 
and Lost Certificates. If physical certificates evidencing the Series A Preferred Stock are 
issued, the Company shall replace any mutilated certificate at the Holder’s expense upon 
surrender of that certificate to the Transfer Agent. The Company shall replace certificates 
that become destroyed,  stolen or lost at the Holder’s expense upon delivery to the 
Company and the Transfer Agent of satisfactory evidence that the certificate has been 
destroyed, stolen or lost, together with any indemnity that may be required by the 
Transfer Agent and the Company. 

(b) Certificates Following Conversion. If physical certificates 
representing the Series A Preferred Stock are issued, the Company shall not be required 
to issue replacement certificates representing shares of Series A Preferred Stock on or 
after the Conversion Date applicable to such shares. In place of the delivery of a 
replacement certificate following the applicable Conversion Date, the Transfer Agent, 
upon receipt of the satisfactory evidence and indemnity described in clause (a) above, 
shall deliver the shares of Common Stock issuable upon conversion of such shares of 
Series A Preferred Stock formerly evidenced by the physical certificate. 

SECTION 21. Taxes. 

(a) Transfer Taxes. The Company shall pay any and all stock transfer, 
documentary, stamp and similar taxes that may be payable in respect of any issuance or 
delivery of shares of Series A Preferred Stock or shares of Common Stock or other 
securities issued on account of Series A Preferred Stock pursuant hereto or certificates 
representing such shares or securities. The Company shall not, however, be required to 
pay any such tax that may be payable in respect of any transfer involved in the issuance or 
delivery of shares of Series A Preferred Stock, shares of Common Stock or other 
securities to a beneficial owner other than the beneficial owner of the of Series A 
Preferred Stock immediately prior to such conversion, and shall not be required to make 
any such issuance, delivery or payment unless and until the Person otherwise entitled to 
such issuance, delivery or payment has paid to the Company the amount of any such tax 
or has established, to the satisfaction of the Company, that such tax has been paid or is 
not payable. 

(b) Withholding. All payments and distributions (or deemed 
distributions) on the shares of Series A Preferred Stock (and on the shares of Common 
Stock received upon their conversion) shall be subject to withholding and backup 
withholding of taxes to the extent required by law, subject to applicable exemptions, and 
amounts withheld, if any, shall be treated as received by the Holders. 

SECTION 22. Notices. All notices referred to herein shall be in writing 
and, unless otherwise specified herein, all notices hereunder shall be deemed to have been 
given upon the earlier of receipt thereof or three (3) Business Days after the mailing 
thereof if sent by registered or certified mail (unless first class mail shall be specifically 
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permitted for such notice under the terms of these Articles Supplementary) with postage 
prepaid, addressed: (i) if to the Company, to its office at NCR Corporation, 7 World 
Trade Center, 250 Greenwich Street, New York, NY, 10007 (Attention: General 
Counsel), (ii) if to any Holder, to such Holder at the address of such Holder as listed in 
the stock record books of the Company (which may include the records of the Transfer 
Agent) or (iii) to such other address as the Company or any such Holder, as the case may 
be, shall have designated by notice similarly given. 

SECTION 23. Facts Ascertainable. When the terms of these Articles 
Supplementary refer to a specific agreement or other document to determine the meaning 
or operation of a provision hereof, the Secretary of the Company shall maintain a copy of 
such agreement or document at the principal executive offices of the Company and a copy 
thereof shall be provided free of charge to any Holder who makes a request therefor. The 
Secretary of the Company shall also maintain a written record of the Issuance Date, the 
number of shares of Series A Preferred Stock issued to a Holder and the date of each such 
issuance, and shall furnish such written record free of charge to any Holder who makes a 
request therefor. 

SECTION 24. Waiver. Notwithstanding any provision in these Articles 
Supplementary to the contrary, any provision contained herein and any right of the 
Holders of Series A Preferred Stock granted hereunder may be waived as to all shares of 
Series A Preferred Stock (and the Holders thereof) upon the vote or written consent of the 
Holders of a majority of the shares of Series A Preferred Stock then outstanding. 

SECTION 25. Severability. If any term of the Series A Preferred Stock set 
forth herein is invalid, unlawful or incapable of being enforced by reason of any rule of 
law or public policy, all other terms set forth herein which can be given effect without the 
invalid, unlawful or unenforceable term will, nevertheless, remain in full force and effect, 
and no term herein set forth will be deemed dependent upon any other such term unless 
so expressed herein. 

A-39 
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NCR CORPORATION 
BYLAWS 

AS AMENDED AND RESTATED ON FEBRUARY 20, 2018_______________, 2019 

ARTICLE I. 
Stockholders 

Section 1. ANNUAL MEETING. The Corporation shall hold annually a regular meeting of its stockholders for 
the election of the directors and for the transaction of general business, at such place as the Board of Directors shall 
determine. The annual meeting shall be held on the date and at the time set by the Board of Directors. Such annual 
meetings shall be general meetings, that is to say, open for the transaction of any business within the powers of the 
Corporation without special notice unless otherwise required by statute, by the charter of the Corporation (the 
“Charter”) or by these Bylaws. Failure to hold an annual meeting at the designated time shall not, however, 
invalidate the corporate existence or affect otherwise valid corporate acts. 

Section 2. SPECIAL MEETINGS. 

(a) General. The Chairman of the Board, President, Chief Executive Officer or Board of Directors may 
call a special meeting of the stockholders. Subject to subsection (b) of this Section 2, a special meeting of 
stockholders shall also be called by the Secretary of the Corporation to act on any matter that may properly be 
considered at a meeting of stockholders upon the written request of stockholders entitled to cast not less than 
twenty-five percent of all the votes entitled to be cast at such meeting. Unless requested by the stockholders entitled 
to cast a majority of all the votes entitled to be cast at such meeting, a special meeting need not be called to consider 
any matter which is substantially the same as a matter voted on at any special meeting of stockholders held during the 
preceding twelve months. 

(b) Stockholder Requested Special Meetings. (1) Any stockholder of record seeking to have 
stockholders request a special meeting shall, by sending written notice to the Secretary (the “Record Date Request 
Notice”) by registered mail, return receipt requested, request the Board of Directors to fix a record date to determine 
the stockholders entitled to request a special meeting (the “Request Record Date”). The Record Date Request Notice 
shall set forth the purpose of the meeting and the matters proposed to be acted on at it, shall be signed by one or 
more stockholders of record as of the date of signature (or their agents duly authorized in a writing accompanying the 
Record Date Request Notice), shall bear the date of signature of each such stockholder (or such agent) and shall set 
forth all information relating to each such stockholder and each matter proposed to be acted on at the meeting that 
would be required to be disclosed in connection with the solicitation of proxies for the election of directors in an 
election contest (even if an election contest is not involved), or would otherwise be required in connection with such 
a solicitation, in each case pursuant to Regulation 14A (or any successor provision) under the Securities Exchange 
Act of 1934, as amended (the “Exchange Act”). Upon receiving the Record Date Request Notice, the Board of 
Directors may fix a Request Record Date. The Request Record Date shall not precede and shall not be more than ten 
days after the close of business on the date on which the resolution fixing the Request Record Date is adopted by the 
Board of Directors. If the Board of Directors, within ten days after the date on which a valid Record Date Request 
Notice is received, fails to adopt a resolution fixing the Request Record Date, the Request Record Date shall be the 
close of business on the tenth day after the first date on which the Record Date Request Notice is received by the 
Secretary. 

(2) In order for any stockholder to request a special meeting to act on any matter that may properly be 
considered at a meeting of stockholders, one or more written requests for a special meeting (collectively, the 
“Special Meeting Request”) signed by stockholders of record (or their agents duly authorized in a writing 
accompanying the request) as of the Request Record Date entitled to cast not less than twenty-five percent (or, if the 
last sentence of Article I, Section 2(a) is applicable, a majority) of all of the votes entitled to be cast on such matter 
at such meeting (as applicable, the “Special Meeting Percentage”) shall be delivered to the Secretary. In addition, the 
Special Meeting Request shall (a) set forth the purpose of the meeting and the matters proposed to be acted on at it 
(which shall be limited to those lawful matters set forth in the Record Date Request Notice received by the 
Secretary), (b) bear the date of signature of each such stockholder (or such agent) signing the Special Meeting 
Request, (c) set forth (i) the name and address, as they appear in the Corporation’s books, of each stockholder 
signing such request (or on whose behalf the Special Meeting Request is signed), (ii) the class, series and number of 



all shares of stock of the Corporation which are owned (beneficially or of record) by such stockholder and (iii) the 
nominee holder for, and number of, shares of stock of the Corporation owned beneficially but not of record by such 
stockholder, (d) be sent to the Secretary by registered mail, return receipt requested, and (e) be received by the 
Secretary within 60 days after the Request Record Date. Any requesting stockholder (or agent duly authorized in a 
writing accompanying the revocation or the Special Meeting Request) may revoke his, her or its request for a special 
meeting at any time by written revocation delivered to the Secretary. 

(3) The Secretary shall inform the requesting stockholders of the reasonably estimated cost of preparing 
and delivering the notice of the meeting (including the Corporation’s proxy materials). The Secretary shall not be 
required to call a special meeting upon stockholder request and such meeting shall not be held unless, in addition to 
the documents required by paragraph (2) of this Section 2(b), the Secretary receives payment of such reasonably 
estimated cost prior to the preparation and mailing or delivery of such notice of the meeting. 

(4) Except as provided in the next sentence, any special meeting shall be held at such place, date and 
time as may be designated by the Chairman of the Board, Chief Executive Officer, President or the Board of 
Directors. In the case of any special meeting called by the Secretary upon the request of stockholders (a “Stockholder 
Requested Meeting”), such meeting shall be held at such place, date and time as may be designated by the Board of 
Directors; provided, however, that the date of any Stockholder Requested Meeting shall be not more than 90 days 
after the record date for such meeting (the “Meeting Record Date”); and provided further that if the Board of 
Directors fails to designate, within ten days after the date that a valid Special Meeting Request is actually received by 
the Secretary (the “Delivery Date”), a date and time for a Stockholder Requested Meeting, then such meeting shall 
be held at 2:00 p.m. local time on the 90th day after the Meeting Record Date or, if such 90th day is not a Business 
Day (as defined below), on the first preceding Business Day; and provided further that in the event that the Board of 
Directors fails to designate a place for a Stockholder Requested Meeting within ten days after the Delivery Date, 
then such meeting shall be held at the principal executive office of the Corporation. In fixing a date for any special 
meeting, the Chairman of the Board, President, Chief Executive Officer or Board of Directors may consider such 
factors as he, she or it deems relevant, including, without limitation, the nature of the matters to be considered, the 
facts and circumstances surrounding any request for the meeting and any plan of the Board of Directors to call an 
annual meeting or a special meeting. In the case of any Stockholder-Requested Meeting, if the Board of Directors 
fails to fix a Meeting Record Date that is a date within 30 days after the Delivery Date, then the close of business on 
the 30th day after the Delivery Date shall be the Meeting Record Date. The Board of Directors may revoke the 
notice for any Stockholder- Requested Meeting in the event that the requesting stockholders fail to comply with the 
provisions of paragraph (3) of this Section 2(b). 

(5) If written revocations of the Special Meeting Request have been delivered to the Secretary and the 
result is that stockholders of record (or their agents duly authorized in writing), as of the Request Record Date, 
entitled to cast less than the Special Meeting Percentage have delivered, and not revoked, requests for a special 
meeting to the Secretary (i) if the notice of meeting has not already been delivered, the Secretary shall refrain from 
delivering the notice of the meeting and send to all requesting stockholders who have not revoked such requests 
written notice of any revocation of a request for the special meeting, or (ii) if the notice of meeting has been 
delivered and if the Secretary first sends to all requesting stockholders who have not revoked requests for a special 
meeting on a matter written notice of any revocation of a request for the special meeting and written notice of the 
Corporation’s intention to revoke the notice of the meeting or for the chairman of the meeting to adjourn the meeting 
without action on the matter, (A) the Secretary may revoke the notice of the meeting at any time before ten days 
before the commencement of the meeting or (B) the chairman of the meeting may call the meeting to order and 
adjourn the meeting without acting on the matter. Any request for a special meeting received after a revocation by 
the Secretary of a notice of a meeting shall be considered a request for a new special meeting. 

(6) The Chairman of the Board of Directors, President, Chief Executive Officer or the Board of 
Directors may appoint regionally or nationally recognized independent inspectors of elections to act as the agent of 
the Corporation for the purpose of promptly performing a ministerial review of the validity of any purported Special 
Meeting Request received by the Secretary. For the purpose of permitting the inspectors to perform such review, no 
such purported Special Meeting Request shall be deemed to have been delivered to the Secretary until the earlier of 
(i) five Business Days after receipt by the Secretary of such purported request and (ii) such date as the independent 
inspectors certify to the Corporation that valid requests have been received by the Secretary, as of the Request 
Record Date, from stockholders of record entitled to cast not less than the Special Meeting Percentage. Nothing 
contained in this paragraph (6) shall in any way be construed to suggest or imply that the Corporation or any 
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stockholder shall not be entitled to contest the validity of any request, whether during or after such five Business Day 
period, or to take any other action (including, without limitation, the commencement, prosecution or defense of any 
litigation with respect thereto, and the seeking of injunctive relief in such litigation). 

(7) For purposes of these Bylaws, “Business Day” shall mean any day other than a Saturday, a Sunday or 
a day on which banking institutions in the State of New York are authorized or obligated by law or executive order 
to close. 

Section 3. NOTICE. Written, printed or electronic notice of every annual or special meeting of the 
stockholders shall be given to each stockholder entitled to vote at such meeting and to each stockholder entitled to 
notice of but not to vote at the meeting, by leaving the notice at his or her residence or usual place of business, by 
mail, by presenting it to such stockholder personally or by any other means permitted by Maryland law, at least 10 
days and not more than 90 days before such meeting. Notice of every meeting shall state the place, day and hour of 
such meeting and, in the case of a special meeting or as otherwise may be required by statute, the purpose for which 
the meeting is called. Subject to Section 8(a) of this Article I, any business of the Corporation may be transacted at 
an annual meeting of stockholders without being specifically designated in the notice, except such business as is 
required by any statute to be stated in such notice. No business shall be transacted at a special meeting of 
stockholders except as specifically designated in the notice. If mailed, such notice shall be deemed to be given when 
deposited in the United States mail addressed to the stockholder at the stockholder’s address as it appears on the 
records of the Corporation, with postage thereon prepaid. If transmitted electronically, such notice shall be deemed 
to be given when transmitted to the stockholder by an electronic transmission to any address or number of the 
stockholder at which the stockholder receives electronic transmissions. A single notice to all stockholders who share 
an address shall be effective as to any stockholder at such address who consents to such notice or after having been 
notified of the Corporation’s intent to give a single notice fails to object in writing to such single notice within 60 
days. Failure to give notice of any annual meeting to one or more stockholders, or any irregularity in such notice, 
shall not affect the validity of any annual meeting if held at the time and place fixed by Section 1 of this Article I, or 
the validity of any proceedings at any such meeting. The Corporation may postpone or cancel a meeting of 
stockholders by making a public announcement (as defined in Section 8(c)(3)) of such postponement or cancellation 
prior to the meeting. Notice of the date to which the meeting is postponed shall be given not less than ten days prior 
to such date and otherwise in the manner set forth in this section. 

Section 4. QUORUM, VOTING AND ADJOURNMENT. At a meeting of stockholders, the presence in 
person or by proxy of stockholders entitled to cast a majority of all the votes entitled to be cast at the meeting 
constitutes a quorum; but this sentence shall not affect any requirement under any statute or the Charter for the vote 
necessary for the adoption of any measure. The chairman of any special or annual meeting of stockholders may 
adjourn or postpone the meeting from time to time, whether or not a quorum is present. No notice of the time and 
place of adjourned or postponed meetings need be given except as required by law. The stockholders present at a 
duly called meeting at which a quorum is present may continue to transact business until adjournment or 
postponement, notwithstanding the withdrawal of enough stockholders to leave less than a quorum. At any such 
adjourned or postponed meeting at which a quorum shall be present, any business may be transacted which might 
have been transacted at the meeting as originally notified.  Except as required by any provision of law or, the Charter 
or Article X of these Bylaws requiring any action to be taken or approved by the affirmative vote of a majority or 
more of the votes entitled to be cast, a majority of all the votes cast at a duly called special or annual meeting of 
stockholders at which a quorum is present shall be sufficient to approve any matter which properly comes before the 
meeting, including the election of Directors. 

Section 5. PROXIES. A stockholder may cast the votes entitled to be cast by the holder of the shares of stock 
owned of record by the stockholder in person or by proxy executed by the stockholder or by the stockholder’s duly 
authorized agent in any manner permitted by law. Such proxy or evidence of authorization of such proxy shall be 
filed with the Corporation or its agent before or at the meeting. No proxy shall be valid more than eleven months 
after its date unless otherwise provided in the proxy. 

Section 6. ORGANIZATION AND CONDUCT. Every meeting of stockholders shall be conducted by an 
individual appointed by the Board of Directors to be chairman of the meeting or, in the absence of such appointment, 
by the Chairman of the Board or, in the case of a vacancy in the office or absence of the Chairman of the Board, by 
one of the following officers present at the meeting in the following order: the Vice Chairman of the Board, if there 
is one, the Chief Executive Officer, the President, the Vice Presidents in their order of rank and seniority, or, in the 
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absence of such officers, a chairman of the meeting chosen by the stockholders by the vote of a majority of the votes 
cast by stockholders present in person or by proxy. The Secretary, or, in the Secretary’s absence, an Assistant 
Secretary, or in the absence of both the Secretary and Assistant Secretaries, a person appointed by the Board of 
Directors or, in the absence of such appointment, a person appointed by the chairman of the meeting shall act as 
Secretary. In the event that the Secretary presides at a meeting of the stockholders, an Assistant Secretary, or in the 
absence of Assistant Secretaries, an individual appointed by the Board of Directors or the chairman of the meeting, 
shall record the minutes of the meeting. The order of business and all other matters of procedure at any meeting of 
stockholders shall be determined by the chairman of the meeting. The chairman of the meeting may prescribe such 
rules, regulations and procedures and take such action as, in the discretion of the chairman and without any action by 
the stockholders, are appropriate for the proper conduct of the meeting, including, without limitation, (a) restricting 
admission to the time set for the commencement of the meeting; (b) limiting attendance at the meeting to 
stockholders of record of the Corporation, their duly authorized proxies and other such individuals as the chairman 
of the meeting may determine; (c) limiting participation at the meeting on any matter to stockholders of record of the 
Corporation entitled to vote on such matter, their duly authorized proxies and other such individuals as the chairman 
of the meeting may determine; (d) limiting the time allotted to questions or comments by participants; (e) 
determining when the polls should be opened and closed; (f) maintaining order and security at the meeting; (g) 
removing any stockholder or any other individual who refuses to comply with meeting procedures, rules or 
guidelines as set forth by the chairman of the meeting; (h) concluding a meeting or recessing or adjourning the 
meeting to a later date and time and at a place announced at the meeting; and (i) complying with any state and local 
laws and regulations concerning safety and security. Unless otherwise determined by the chairman of the meeting, 
meetings of stockholders shall not be required to be held in accordance with the rules of parliamentary procedure. 

Section 7. Reserved. 

Section 8. ADVANCE NOTICE OF STOCKHOLDER NOMINEES FOR DIRECTOR AND OTHER 
STOCKHOLDER PROPOSALS. 

(a) Annual Meetings of Stockholders. (1) Nominations of individuals for election to the Board of 
Directors and the proposal of other business to be considered by the stockholders may be made at an annual meeting 
of stockholders (i) pursuant to the Corporation’s notice of meeting, (ii) by or at the direction of the Board of 
Directors or (iii) by any stockholder of the Corporation who was a stockholder of record both at the time of giving of 
notice by the stockholder as provided for in this Section 8(a) and at the time of the annual meeting, who is entitled to 
vote at the meeting in the election of each individual so nominated or on any such other business and who has 
complied in all respects with this Section 8(a). Compliance with the provisions of clause (iii) of the preceding 
sentence of this Section 8 shall be the exclusive means for a stockholder to make nominations before an annual 
meeting of stockholders or to submit other business (other than matters properly brought under Rule 14a-8 under the 
Exchange Act and included in the Corporation’s notice of meeting) before an annual meeting of stockholders. 

(2) Without qualification or limitation, in addition to any other applicable requirements, for nominations 
or other business to be properly brought before an annual meeting by a stockholder pursuant to clause (iii) of 
paragraph (a)(1) of this Section 8, the stockholder must have given timely notice thereof in writing to the Secretary 
of the Corporation and such other business must otherwise be a proper matter for action by the stockholders. To be 
timely, a stockholder’s notice shall set forth all information required under this Section 8 and shall be delivered to 
the Secretary at the principal executive office of the Corporation not earlier than the 150th day nor later than 5:00 
p.m., Eastern Time, on the 120th day prior to the first anniversary of the date of the proxy statement (as defined 
below) for the preceding year’s annual meeting; provided, however, that in the event that the date of the annual 
meeting is advanced or delayed by more than 30 days from the first anniversary of the date of the preceding year’s 
annual meeting, notice by the stockholder to be timely must be so delivered not earlier than the 150th day prior to the 
date of such annual meeting and not later than 5:00 p.m., Eastern Time, on the later of the 120th day prior to the date 
of such annual meeting or the tenth day following the day on which public announcement of the date of such meeting 
is first made. The public announcement of a postponement or adjournment of an annual meeting shall not commence 
a new time period for the giving of a stockholder’s notice as described above. 

(3) Such stockholder’s notice shall set forth 

(i) as to each individual whom the stockholder proposes to nominate for election or reelection as 
a director, (each, a “Proposed Nominee”), all information relating to the Proposed Nominee that would be required 
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to be disclosed in connection with the solicitation of proxies for the election of the Proposed Nominee as a director 
in an election contest (even if an election contest is not involved), or would otherwise be required in connection with 
such solicitation, in each case pursuant to Regulation 14A (or any successor provision) under the Exchange Act and 
the rules thereunder (including the Proposed Nominee’s written consent to being named in the proxy statement as a 
nominee and to serving as a director if elected); 

(ii) as to any business that the stockholder proposes to bring before the meeting, a description of 
such business, the stockholder’s reasons for proposing such business at the meeting and any material interest in such 
business of such stockholder or any Stockholder Associated Person (as defined below), individually or in the 
aggregate, including any anticipated benefit to the stockholder or the Stockholder Associated Person therefrom; 

(iii) as to the stockholder giving the notice, any Proposed Nominee and any Stockholder 
Associated Person, 

(A) the class, series and number of all shares of stock or other securities of the Corporation 
or any affiliate thereof (collectively, the “Company Securities”), if any, which are owned (beneficially or of record) 
by such stockholder, Proposed Nominee or Stockholder Associated Person, the date on which each such Company 
Security was acquired and the investment intent of such acquisition, and any short interest (including any opportunity 
to profit or share in any benefit from any decrease in the price of such stock or other security) in any Company 
Securities of any such person, 

(B) the nominee holder for, and number of, any Company Securities owned beneficially 
but not of record by such stockholder, Proposed Nominee or Stockholder Associated Person, 

(C) whether and the extent to which such stockholder, Proposed Nominee or Stockholder 
Associated Person, directly or indirectly (through brokers, nominees or otherwise), is subject to or during the last six 
months has engaged in any hedging, derivative or other transaction or series of transactions or entered into any other 
agreement, arrangement or understanding (including any short interest, any borrowing or lending of securities or any 
proxy or voting agreement), the effect or intent of which is to (I) manage risk or benefit of changes in the price of 
Company Securities or any security of any entity that was listed in the Peer Group in the Stock Performance Graph in 
the most recent annual report to security holders of the Corporation (a “Peer Group Company”) for such stockholder, 
Proposed Nominee or Stockholder Associated Person or (II) increase or decrease the voting power of such 
stockholder, Proposed Nominee or Stockholder Associated Person in the Corporation disproportionately to such 
person’s economic interest in the Company Securities, and 

(D) any substantial interest, direct or indirect (including, without limitation, any existing or 
prospective commercial, business or contractual relationship with the Corporation), by security holdings or 
otherwise, of such stockholder, Proposed Nominee or Stockholder Associated Person, in the Corporation, other than 
an interest arising from the ownership of Company Securities where such stockholder, Proposed Nominee or 
Stockholder Associated Person receives no extra or special benefit not shared on a pro rata basis by all other holders 
of the same class or series; 

(iv) as to the stockholder giving the notice, any Stockholder Associated Person with an interest 
or ownership referred to in clauses (ii) or (iii) of this paragraph (3) of this Section 8(a) and any Proposed Nominee, 

(A) the name and address of such stockholder, as they appear on the Corporation’s stock 
ledger, and the current name and business address, if different, of each such Stockholder Associated Person and any 
Proposed Nominee and 

(B) the investment strategy or objective, if any, of such stockholder and each such 
Stockholder Associated Person who is not an individual and a copy of the prospectus, offering memorandum or 
similar document, if any, provided to investors or potential investors in such stockholder and each such Stockholder 
Associated Person; and 

(v) to the extent known by the stockholder giving the notice, the name and address of any other 
stockholder supporting the nominee for election or reelection as a director or the proposal of other business on the 
date of such stockholder’s notice. 
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The Corporation may require such stockholder giving the notice, any Proposed Nominee and any 
Stockholder Associated Person to furnish such other information as may reasonably be required by the Corporation 
to determine the eligibility of such proposed nominee to serve as an independent director of the Corporation or that 
could be material to a reasonable stockholder’s understanding of the independence, or lack thereof, of such nominee. 

(4) Notwithstanding anything in this subsection (a) of this Section 8 to the contrary, in the event that the 
number of directors to be elected to the Board of Directors is increased, and there is no public announcement of such 
action at least 130 days prior to the first anniversary of the date of the proxy statement for the preceding year’s 
annual meeting, a stockholder’s notice required by this Section 8(a) shall also be considered timely, but only with 
respect to nominees for any new positions created by such increase, if it shall be delivered to the Secretary at the 
principal executive office of the Corporation not later than 5:00 p.m., Eastern Time, on the tenth day following the 
day on which such public announcement is first made by the Corporation. 

(5) For purposes of this Section 8, “Stockholder Associated Person” of any stockholder means (i) any 
person acting in concert with such stockholder, (ii) any beneficial owner of shares of stock of the Corporation owned 
of record or beneficially by such stockholder (other than a stockholder that is a depositary) and (iii) any Affiliate (as 
defined in Section 9 of this Article I) of such stockholder or such Stockholder Associated Person. 

(b) Special Meetings of Stockholders. Only such business shall be conducted at a special meeting of 
stockholders as shall have been brought before the meeting pursuant to the Corporation’s notice of meeting. 
Nominations of individuals for election to the Board of Directors may be made at a special meeting of stockholders 
at which directors are to be elected only (i) by or at the direction of the Board of Directors or (ii) provided that the 
special meeting has been called in accordance with Section 2 of this Article I for the purpose of electing directors, by 
any stockholder of the Corporation who is a stockholder of record both at the time of giving of notice provided for in 
this Section 8 and at the time of the special meeting, who is entitled to vote at the meeting in the election of each 
individual so nominated and who has complied in all respects with the notice procedures set forth in this Section 8. 
Compliance with the provisions of clause (ii) of the preceding sentence of this Section 8 and with the sentence 
immediately following this sentence shall be the exclusive means for a stockholder to make nominations before a 
special meeting of stockholders. In the event the Corporation calls a special meeting of stockholders for the purpose 
of electing one or more individuals to the Board of Directors, any such stockholder may nominate an individual or 
individuals (as the case may be) for election as a director as specified in the Corporation’s notice of meeting, if the 
stockholder’s notice required by paragraph (2) of this Section 8(a) shall be delivered to the Secretary at the principal 
executive office of the Corporation not earlier than the 120th day prior to such special meeting and not later than 
5:00 p.m., Eastern Time, on the later of the 90th day prior to such special meeting or the tenth day following the day 
on which public announcement is first made of the date of the special meeting and of the nominees proposed by the 
Board of Directors to be elected at such meeting. The public announcement of a postponement or adjournment of a 
special meeting shall not commence a new time period for the giving of a stockholder’s notice as described above. 

(c) General. (1) If information submitted pursuant to this Section 8 by any stockholder proposing a 
nominee for election as a director or any proposal for other business at a meeting of stockholders shall be inaccurate 
in any material respect, such information may be deemed not to have been provided in accordance with this Section 
8. Any such stockholder shall notify the Corporation of any inaccuracy or change (within two Business Days of 
becoming aware of such inaccuracy or change) in any such information. Upon written request by the Secretary or the 
Board of Directors, any such stockholder shall provide, within five Business Days of delivery of such request (or 
such other period as may be specified in such request), (A) written verification, satisfactory, in the discretion of the 
Board of Directors or any authorized officer of the Corporation, to demonstrate the accuracy of any information 
submitted by the stockholder pursuant to this Section 8 and (B) a written update of any information submitted by the 
stockholder pursuant to this Section 8 as of an earlier date. If a stockholder fails to provide such written verification 
or written update within such period, the information as to which written verification or written update was requested 
may be deemed not to have been provided in accordance with this Section 8. 

(2) Only such individuals who are nominated in accordance with this Section 8 shall be eligible for 
election by stockholders as directors, and only such business shall be conducted at a meeting of stockholders as shall 
have been properly brought before the meeting in accordance with this Section 8. The chairman of the meeting shall 
have the power to determine whether a nomination or any other business proposed to be brought before the meeting 
was made or proposed, as the case may be, in accordance with this Section 8. 
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(3) “The date of the proxy statement” shall have the same meaning as “the date of the company’s proxy 
statement released to shareholders” as used in Rule 14a-8(e) promulgated under the Exchange Act, as interpreted by 
the Securities and Exchange Commission from time to time.  “Public announcement” shall mean disclosure (i) in a 
press release reported by the Dow Jones News Service, Associated Press, Business Wire, PR Newswire or other 
widely circulated news or wire service or (ii) in a document publicly filed by the Corporation with the Securities and 
Exchange Commission pursuant to the Exchange Act. 

(4) Notwithstanding the foregoing provisions of this Section 8, a stockholder shall also comply with all 
applicable requirements of state law and of the Exchange Act and the rules and regulations thereunder with respect to 
the matters set forth in this Section 8. Nothing in this Section 8 shall be deemed to affect any right of a stockholder to 
request inclusion of a proposal in, or the right of the Corporation to omit a proposal from, the Corporation’s proxy 
statement pursuant to Rule 14a-8 (or any successor provision) under the Exchange Act; provided, however, that any 
references in these Bylaws to the Exchange Act or the rules and regulations promulgated thereunder are not intended 
to and shall not limit the requirements applicable to nominations to be considered pursuant to clause (iii) of this 
Section 8(a)(1) or clause (ii) of the second sentence of the first paragraph of this Section 8(b). Nothing in this 
Section 8 shall require disclosure of revocable proxies received by the stockholder or Stockholder Associated Person 
pursuant to a solicitation of proxies after the filing of an effective Schedule 14A by such stockholder or Stockholder 
Associated Person under Section 14(a) of the Exchange Act. 

(5) Pursuant to Section 9 of this Article I, the Corporation shall not be required to include a Stockholder 
Nominee in the Company Proxy Materials (each as defined in Section 9 of this Article I) for any annual meeting of 
stockholders for which meeting the Secretary of the Corporation receives a notice that an Eligible Stockholder (as 
defined in Section 9 of this Article I) or any other stockholder has nominated such Stockholder Nominee for election 
to the Board of Directors pursuant to the advance notice requirements for stockholder nominees for director set forth 
in this Section 8. 

Section 9. PROXY ACCESS. 

(a) Notwithstanding anything to the contrary in these Bylaws, whenever the Board of Directors solicits 
proxies with respect to the election of directors at an annual meeting of stockholders the Corporation shall, subject to 
the provisions of this Section 9, include in its proxy statement and related additional soliciting materials relating to 
the election of directors, if any (the “Company Proxy Materials”) pursuant to Section 12(a) of the Exchange Act, in 
addition to any individuals nominated for election as a director by or at the direction of the Board of Directors, the 
name, together with the Required Information (as defined below), of any individual nominated for election to the 
Board of Directors (each such individual being hereinafter referred to as a “Stockholder Nominee”) by a stockholder 
or group of no more than 20 stockholders that satisfies the requirements of this Section 9 (such individual or group, 
including as the context requires each member thereof, being hereinafter referred to as the “Eligible Stockholder”). 
For purposes of this Section 9, the “Required Information” that the Corporation shall include in the Company Proxy 
Materials is (A) the information provided to the Secretary of the Corporation concerning the Stockholder Nominee 
and the Eligible Stockholder that is required to be disclosed in the Company Proxy Materials by the rules and 
regulations promulgated under the Exchange Act and (B) if the Eligible Stockholder so elects, a written statement in 
support of the Stockholder Nominee’s candidacy, not to exceed 500 words, delivered to the Secretary of the 
Corporation at the time the Notice of Proxy Access Nomination (as defined below) required by this Section 9 is 
provided (the “Statement”).  Notwithstanding anything to the contrary contained in this Section 9, the Corporation 
may omit from the Company Proxy Materials any information or Statement (or portion thereof) that the Board of 
Directors determines is materially false or misleading, omits to state any material fact necessary in order to make 
such information or Statement, in light of the circumstances under which it was provided or made, not misleading, or 
would violate any applicable law or regulation. 

(b) To be eligible to require the Company to include a Stockholder Nominee in the Company Proxy 
Materials pursuant to this Section 9, an Eligible Stockholder must have Owned (as defined below) at least three 
percent of the total number of outstanding shares of common stock, par value $0.01 per share (the “Common 
Stock”), of the Corporation (the “Required Shares”) continuously for at least three consecutive years (the “Minimum 
Holding Period”) as of the date the Notice of Proxy Access Nomination is received by the Secretary of the 
Corporation in accordance with this Section 9, and must continuously Own the Required Shares through the date of 
such annual meeting (and any postponement or adjournment thereof).  For purposes of this Section 9, an Eligible 
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Stockholder shall be deemed to “Own” only those outstanding shares of Common Stock as to which the Eligible 
Stockholder possesses both (i) full voting and investment rights and (ii) the full economic interest (including the 
opportunity for profit from and risk of loss on); provided that the number of shares calculated in accordance with 
clauses (i) and (ii) shall not include any shares (A) sold by such Eligible Stockholder or any of its Affiliates (as 
defined below) in any transaction that has not been settled or closed, including short sales, (B) borrowed by such 
Eligible Stockholder or any of its Affiliates for any purpose or purchased by such Eligible Stockholder or any of its 
Affiliates pursuant to an agreement to resell, (C) that are subject to any option, warrant, forward contract, swap, 
contract of sale, other derivative or similar instrument, agreement, arrangement or understanding entered into by 
such stockholder or any of its Affiliates, whether any such instrument, agreement, arrangement or understanding is to 
be settled with shares or with cash based on the notional amount or value of outstanding shares of Common Stock, in 
any such case which instrument, agreement, arrangement or understanding has, or is intended to have, the purpose or 
effect of (1) reducing in any manner, to any extent or at any time in the future, such stockholder’s or its Affiliate’s 
full right to vote or direct the voting of any such shares and/or (2) hedging, offsetting or altering to any degree any 
gain or loss arising from the full economic ownership of such shares by such stockholder or its Affiliate or (D) for 
which the stockholder has transferred the right to vote the shares other than by means of a proxy, power of attorney 
or other instrument or arrangement that is unconditionally revocable at any time by the stockholder and that 
expressly directs the proxy holder to vote at the direction of the stockholder.  In addition, an Eligible Stockholder 
shall be deemed to “Own” shares of Common Stock (x) held in the name of a nominee or other intermediary so long 
as the stockholder retains the full right to instruct how the shares are voted with respect to the election of directors 
and possesses the full economic interest in the shares of Common Stock, or (y) that such Eligible Stockholder has 
loaned but has the power to recall from the borrower on not more than five Business Days’ notice; provided that the 
Eligible Stockholder has in fact recalled such shares for return within at least five Business Days as of the time the 
Notice of Proxy Access Nomination is provided, and, once returned from the borrower, holds such shares 
continuously through the date of the annual meeting of stockholders (and any postponement or adjournment thereof). 
For purposes of this Section 9, the terms “Owned,” “Owning” and other variations of the word “Own” shall have 
correlative meanings.  Whether outstanding shares of Common Stock are “Owned” for these purposes shall be 
determined by the Board of Directors in its sole discretion.  In addition, the term “Affiliate” or “Affiliates” shall have 
the meaning ascribed thereto under the Exchange Act. 

(c) To be eligible to require the Company to include a Stockholder Nominee in the Company Proxy 
Materials pursuant to this Section 9, an Eligible Stockholder must provide to the Secretary of the Corporation, in 
proper form and within the times specified below, (i) a written notice expressly electing to have such Stockholder 
Nominee included in the Company Proxy Materials pursuant to this Section 9 (a “Notice of Proxy Access 
Nomination”) and (ii) any updates or supplements to such Notice of Proxy Access Nomination.  To be timely, the 
Notice of Proxy Access Nomination must be delivered or mailed to and received by the Secretary of the Corporation 
at the principal executive office of the Corporation not earlier than the 150th day nor later than 5:00 p.m., Eastern 
Time, on the 120th day prior to the first anniversary of the date of the proxy statement for the preceding year’s 
annual meeting; provided, however, that in the event that the date of the annual meeting of stockholders is advanced 
or delayed by more than 30 days from the first anniversary of the date of the preceding year’s annual meeting, the 
Notice of Proxy Access Nomination to be timely must be so delivered or mailed to and received by the Secretary not 
earlier than the 150th day prior to the date of such annual meeting and not later than 5:00 p.m., Eastern Time, on the 
later of the 120th day prior to the date of such annual meeting, as originally convened, or the tenth day following the 
day on which public announcement of the date of such annual meeting is first made.  The public announcement of a 
postponement or an adjournment of an annual meeting shall not commence a new time for the giving of a Notice of 
Proxy Access Nomination as described above. 

(d) To be in proper form for purposes of this Section 9, the Notice of Proxy Access Nomination 
delivered or mailed to and received by the Secretary shall include the following information: 

(1) (A) one or more written statements from the record holder of the Required Shares (or from each 
intermediary through which the Required Shares are or have been held during the Minimum Holding Period and, if 
applicable, each participant in the Depository Trust Company (“DTC”) or affiliate of a DTC participant through 
which the Required Shares are or have been held by such intermediary during the Minimum Holding Period if the 
intermediary is not a DTC participant or affiliate of a DTC participant) verifying that, as of a date within seven 
Business Days prior to the date the Notice of Proxy Access Nomination is delivered to or mailed to and received by 
the Secretary of the Corporation, the Eligible Stockholder Owns, and has Owned continuously for the Minimum 
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Holding Period, the Required Shares, and (B) the Eligible Stockholder’s agreement to provide (i) within five 
Business Days after the record date for the annual meeting of stockholders, written statements from the record holder 
or intermediaries between the record holder and the Eligible Stockholder verifying the Eligible Stockholder’s 
continuous Ownership of the Required Shares through the close of business on the record date, together with a 
written statement by the Eligible Stockholder that such Eligible Stockholder will continue to Own the Required 
Shares through the date of such annual meeting (and any postponement or adjournment thereof), and (ii) the updates 
and supplements to the Notice of Proxy Access Nomination at the times and in the forms required by this Section 9; 

(2) a copy of the Schedule 14N filed or to be filed with the Securities and Exchange Commission as 
required by Rule 14a-18 under the Exchange Act; 

(3) information that is the same as would be required to be set forth in a stockholder’s notice of 
nomination pursuant to Section 8(a)(3) of this Article I, including the written consent of the Stockholder Nominee to 
being named in the Company Proxy Materials as a nominee and to serving as a director if elected; 

(4) a written undertaking executed by the Stockholder Nominee (A) that such Stockholder Nominee (i) 
is not, and will not become, a party to any agreement, arrangement or understanding with any person or entity other 
than the Corporation in connection with service or action as a director of the Corporation that has not been disclosed 
to the Corporation and (ii) will serve as a director of the Corporation if elected and (B) attaching a completed 
Stockholder Nominee questionnaire (which questionnaire shall be provided by the Corporation, upon request by the 
Eligible Stockholder, and shall include all information relating to the Stockholder Nominee that would be required to 
be disclosed in connection with the solicitation of proxies for the election of the Stockholder Nominee as a director 
in an election contest (even if an election contest is not involved), or would otherwise be required in connection with 
such solicitation, in each case pursuant to Regulation 14A (or any successor provision) under the Exchange Act, or 
would be required pursuant to the rules of any national securities exchange on which any securities of the 
Corporation are listed or over-the-counter market on which any securities of the Corporation are traded); 

(5) the written agreement of the Stockholder Nominee, upon such Stockholder Nominee’s election, to 
make such acknowledgments, enter into such agreements and provide such information as the Board of Directors 
requires of all directors at such time, including, without limitation, agreeing to be bound by the Corporation’s code 
of conduct, corporate governance guidelines, insider trading policy and other similar policies and procedures; 

(6) an irrevocable resignation of the Stockholder Nominee, which shall become effective upon a 
determination by the Board of Directors that the information provided to the Corporation by such individual pursuant 
to this Section 9 or pursuant to Section 8(a)(3) of this Article I was untrue in any material respect or omitted to state 
a material fact necessary in order to make the information, in light of the circumstances under which it was provided, 
not misleading; 

(7) a representation that the Eligible Stockholder (A) acquired the Required Shares in the ordinary 
course of business and not with the intent to change or influence control of the Corporation, and that neither the 
Eligible Stockholder nor any Stockholder Nominee being nominated thereby presently has such intent, (B) has not 
nominated and will not nominate for election to the Board of Directors at the annual meeting of stockholders (or any 
postponement or adjournment thereof) any individual other than the Stockholder Nominee(s) included in the 
Company Proxy Materials pursuant to this Section 9, (C) has not engaged and will not engage in, and has not been 
and will not be a “participant” in another person’s, “solicitation,” each within the meaning of Rule 14a-1(l) under the 
Exchange Act, in support of the election of any individual as a director at the annual meeting (or any postponement 
or adjournment thereof) other than such Stockholder Nominee(s) or a nominee of the Board of Directors, (D) has 
complied, and will comply, with all applicable laws and regulations applicable to solicitations and the use, if any, of 
soliciting material in connection with the annual meeting, including, without limitation, Rule 14a-9 under the 
Exchange Act, (E) will not distribute to any stockholder any form of proxy for the annual meeting other than the 
form distributed by the Corporation and (F) has not provided and will not provide any fact, statement or information 
in its communications with the Corporation and the stockholders that was not or will not be true, correct and 
complete in all material respects or which omitted or will omit to state a material fact necessary in order to make 
such fact, statement or information, in light of the circumstances under which they were or will be provided, not 
misleading; 
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(8) a written undertaking that the Eligible Stockholder (A) assumes all liability based, in whole or in 
part, on any legal or regulatory violation arising out of communications with the stockholders by the Eligible 
Stockholder, its Affiliates and associates or their respective agents or representatives, either before or after providing 
a Notice of Proxy Access Nomination pursuant to this Section 9, or out of any fact, statement or information that the 
Eligible Stockholder or its Stockholder Nominee(s) provided to the Corporation pursuant to this Section 9 or 
otherwise in connection with the inclusion of such Stockholder Nominee(s) in the Company Proxy Materials 
pursuant to this Section 9, and (B) indemnifies and holds harmless the Corporation and each of its directors, officers 
and employees against any liability, loss, damage or expense in connection with any threatened or pending action, 
suit or proceeding, whether legal, administrative or investigative, against the Corporation or any of its directors, 
officers or employees arising out of any nomination of a Stockholder Nominee or inclusion of such Stockholder 
Nominee in the Company Proxy Materials pursuant to this Section 9; 

(9) a written description of any oral or written compensation, payment or other agreement, arrangement 
or understanding with any person or entity other than the Corporation under which the Stockholder Nominee is 
receiving or may receive compensation or payments related to service on the Board of Directors, together with a 
copy of any such agreement, arrangement or understanding if written; 

(10) a written description of any oral or written agreement, arrangement or understanding with, or oral 
or written commitment or assurance to, any person or entity as to how the Stockholder Nominee, if elected as a 
director of the Corporation, will act or vote on any issue or question or issues or questions generally, together with a 
copy of any such agreement, arrangement, understanding, commitment or assurance if written; and 

(11) in the case of the nomination by a group, the designation by all group members of one group 
member or a duly authorized representative thereof that is irrevocably authorized to act on behalf of, and to bind, all 
group members with respect to matters relating to the nomination, including withdrawal of the nomination. 

The Corporation may also require each Stockholder Nominee and the Eligible Stockholder to furnish 
such other information (A) as may reasonably be required by the Corporation to determine the eligibility of such 
Stockholder Nominee to serve as an independent director, (B) that could be material to a stockholder’s 
understanding of the independence or lack of independence of such Stockholder Nominee or (C) as may reasonably 
be required by the Corporation to determine that the Eligible Stockholder meets the criteria for qualification as an 
Eligible Stockholder. 

(e) To be eligible to require the Corporation to include a Stockholder Nominee in the Company Proxy 
Materials pursuant to this Section 9, an Eligible Stockholder also must provide such updates and supplements to the 
Notice of Proxy Access Nomination as are necessary to ensure that the information provided or required to be 
provided in such Notice of Proxy Access Information pursuant to this Section 9 shall be true, correct and complete as 
of each of the record date for the annual meeting of stockholders and the date that is ten Business Days prior to such 
annual meeting or any postponement or adjournment thereof.  Any such update or supplement (or a written notice 
stating that there is no such update or supplement) shall be delivered or mailed to and received by the Secretary at 
the principal executive office of the Corporation not later than 5:00 p.m., Eastern Time, on the fifth Business Day 
after the record date for the meeting (in the case of the update and supplement required to be made as of the record 
date) and not later than 5:00 p.m., Eastern Time, on the eighth Business Day prior to the date of the meeting, if 
practicable, or, if not practicable, on the first practicable date prior to the meeting or any postponement or 
adjournment thereof (in the case of the update and supplement required to be made as of ten Business Days prior to 
the meeting or any postponement or adjournment thereof). 

(f) In the event that any fact, statement or information provided by the Eligible Stockholder or a 
Stockholder Nominee to the Corporation or the stockholders ceases to be true, correct and complete in all material 
respects or omits a material fact necessary to make such fact, statement or information, in light of the circumstances 
under which they were provided, not misleading, the Eligible Stockholder or Stockholder Nominee, as the case may 
be, shall promptly notify the Secretary of the Corporation of any related defect in such previously provided fact, 
statement or information and of the fact, statement or information required to correct any such defect. 

(g) Whenever an Eligible Stockholder consists of a group of more than one stockholder, each provision 
in this Section 9 that requires the Eligible Stockholder to provide any written statements, representations, 
undertakings, agreements or other instruments or to comply with any other conditions shall be deemed to require 
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each stockholder that is a member of such group to provide such statements, representations, undertakings, 
agreements or other instruments and to meet such other conditions (which, if applicable, shall apply with respect to 
the portion of the Required Shares Owned by such stockholder).  When an Eligible Stockholder is comprised of a 
group, a violation of any provision of these Bylaws by any member of the group shall be deemed a violation by the 
entire group.  No person may be a member of more than one group of persons constituting an Eligible Stockholder 
with respect to any annual meeting of stockholders.  In determining the aggregate number of stockholders in a group, 
two or more funds that are part of the same family of funds under common management and investment control (a 
“Qualifying Fund Family”) shall be treated as one stockholder.  Not later than the deadline for delivery of the Notice 
of Proxy Access Nomination pursuant to this Section 9, a Qualifying Fund Family whose stock Ownership is counted 
for purposes of determining whether a stockholder or group of stockholders qualifies as an Eligible Stockholder shall 
provide to the Secretary of the Corporation such documentation as is reasonably satisfactory to the Board of 
Directors, in its sole discretion, that demonstrates that the funds comprising the Qualifying Fund Family satisfy the 
definition thereof. 

(h) The maximum number of Stockholder Nominees nominated by all Eligible Stockholders and entitled 
to be included in the Company Proxy Materials with respect to an annual meeting of stockholders shall be the greater 
of (i) 25% of the number of directors up for election as of the last day on which a Notice of Proxy Access 
Nomination may be timely delivered pursuant to and in accordance with this Section 9 (the “Final Proxy Access 
Nomination Date”) or, if such percentage is not a whole number, the closest whole number below such percentage or 
(ii) two; provided that the maximum number of Stockholder Nominees entitled to be included in the Company Proxy 
Materials with respect to a forthcoming annual meeting of stockholders shall be reduced by the number of 
individuals who were elected as directors at the immediately preceding or second preceding annual meeting of 
stockholders after inclusion in the Company Proxy Materials pursuant to this Section 9 and whom the Board of 
Directors nominates for re-election at such forthcoming annual meeting of stockholders.  In the event that the Board 
of Directors elects to reduce the size of the Board of Directors to be elected at the annual meeting of stockholders, 
the maximum number of Stockholder Nominees eligible for inclusion in the Company Proxy Materials pursuant to 
this Section 9 shall be calculated based on the number of directors serving as so reduced.  Any individual nominated 
by an Eligible Stockholder for inclusion in the Company Proxy Materials pursuant to this Section 9 whose 
nomination is subsequently withdrawn or whom the Board of Directors decides to nominate for election to the Board 
of Directors shall be counted as one of the Stockholder Nominees for purposes of determining when the maximum 
number of Stockholder Nominees eligible for inclusion in the Company Proxy Materials pursuant to this Section 9 
has been reached.  Any Eligible Stockholder submitting more than one Stockholder Nominee for inclusion in the 
Company Proxy Materials pursuant to this Section 9 shall rank such Stockholder Nominees based on the order that 
the Eligible Stockholder desires such Stockholder Nominees be selected for inclusion in the Company Proxy 
Materials in the event that the total number of Stockholder Nominees submitted by Eligible Stockholders pursuant to 
this Section 9 exceeds the maximum number of Stockholder Nominees eligible for inclusion in the Company Proxy 
Materials pursuant to this Section 9(h).  In the event the number of Stockholder Nominees submitted by Eligible 
Stockholders pursuant to this Section 9 exceeds the maximum number of Stockholder Nominees eligible for 
inclusion in the Company Proxy Materials pursuant to this Section 9(h), the highest-ranking Stockholder Nominee 
from each Eligible Stockholder pursuant to the preceding sentence shall be selected for inclusion in the Company 
Proxy Materials until the maximum number of Stockholder Nominees is reached, proceeding in order of the number 
of shares of Common Stock (largest to smallest) disclosed as Owned by each Eligible Stockholder in the Notice of 
Proxy Access Nomination submitted to the Secretary of the Corporation.  If the maximum number of Stockholder 
Nominees is not reached after the highest-ranking Stockholder Nominee from each Eligible Stockholder has been 
selected, this selection process shall continue as many times as necessary, following the same order each time, until 
the maximum number of Stockholder Nominees is reached.  The Stockholder Nominees so selected in accordance 
with this Section 9(h) shall be the only Stockholder Nominees whom the Corporation may include in the Company 
Proxy Materials and, following such selection, if the Stockholder Nominees so selected are not included in the 
Company Proxy Materials or are not submitted for election for any reason (other than the failure of the Corporation 
to comply with this Section 9), no other Stockholder Nominees shall be included in the Company Proxy Materials 
pursuant to this Section 9. 

(i) The Corporation shall not be required to include, pursuant to this Section 9, a Stockholder Nominee 
in the Company Proxy Materials for any annual meeting of stockholders (i) for which meeting the Secretary of the 
Corporation receives a notice that the Eligible Stockholder or any other stockholder has nominated one or more 
individuals for election to the Board of Directors pursuant to the advance notice requirements for stockholder 
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nominees for director set forth in Section 8 of this Article I, (ii) if the Eligible Stockholder who has nominated such 
Stockholder Nominee has engaged in or is currently engaged in, or has been or is a “participant” in another person’s, 
“solicitation,” each within the meaning of Rule 14a-1(l) under the Exchange Act, in support of the election of any 
individual as a director at the annual meeting other than its Stockholder Nominee(s) or a nominee of the Board of 
Directors, (iii) if such Stockholder Nominee would not qualify as an Independent Director, (iv) if the election of such 
Stockholder Nominee as a director would cause the Corporation to fail to comply with these Bylaws, the charter of 
the Corporation, the rules and listing standards of any national securities exchange on which any securities of the 
Corporation are listed or over-the-counter market on which any securities of the Corporation are traded, or any 
applicable state or federal law, rule or regulation or any material agreement to which the Corporation is a party, (v) if 
such Stockholder Nominee is or has been, within the past three years, an officer or director of a competitor, as 
defined in Section 8 of the Clayton Antitrust Act of 1914, (vi) if such Stockholder Nominee is a defendant in or 
named subject of a pending criminal proceeding (excluding traffic violations and other minor offenses) or has been 
convicted or has pleaded nolo contendere in such a criminal proceeding within the past ten years, (vii) if such 
Stockholder Nominee is subject to any order of the type specified in Rule 506(d) of Regulation D promulgated under 
the Securities Act of 1933, as amended, (viii) if the Eligible Stockholder who has nominated such Stockholder 
Nominee or such Stockholder Nominee provides any fact, statement or information to the Corporation or the 
stockholders required or requested pursuant to this Section 9 that is not true, correct and complete in all material 
respects or that omits a material fact necessary to make such fact, statement or information, in light of the 
circumstances in which it was provided, not misleading, or that otherwise contravenes any of the agreements, 
representations or undertakings made by such Eligible Stockholder or Stockholder Nominee pursuant to this Section 
9 or (ix) if the Eligible Stockholder who has nominated such Stockholder Nominee or such Stockholder Nominee 
fails to comply with any of its obligations pursuant to this Section 9, in each instance as determined by the Board of 
Directors, in its sole discretion. 

(j) Notwithstanding anything to the contrary set forth herein, the Board of Directors or the chairman of 
the meeting shall declare a nomination by an Eligible Stockholder to be invalid, and such nomination shall be 
disregarded notwithstanding that proxies in respect of such vote may have been received by the Corporation, if (i) 
the Stockholder Nominee(s) and/or the applicable Eligible Stockholder shall have failed to comply with its or their 
obligations under this Section 9, as determined by the Board of Directors or such officer, or (ii) the Eligible 
Stockholder, or a qualified representative thereof, does not appear at the annual meeting of stockholders to present 
the nomination of the Stockholder Nominee(s) included in the Company Proxy Materials pursuant to this Section 9. 
For purposes of this Section 9(j), to be considered a qualified representative of a stockholder, a person must be a 
duly authorized officer, manager or partner of such stockholder or must be authorized by a writing executed by such 
stockholder or an electronic transmission delivered by such stockholder to act for such stockholder as its proxy at the 
annual meeting of stockholders and such person must produce such writing or electronic transmission, or a reliable 
reproduction thereof, at such annual meeting. 

(k) Any Stockholder Nominee who is included in the Company Proxy Materials for an annual meeting of 
stockholders but either (i) withdraws from or becomes ineligible or unavailable for election to the Board of Directors 
at such annual meeting or (ii) does not receive a number of “for” votes equal to at least 25% of the number of votes 
cast by stockholders in the election of such Stockholder Nominee at such annual meeting shall be ineligible for 
inclusion in the Company Proxy Materials as a Stockholder Nominee pursuant to this Section 9 for the next two 
annual meetings of stockholders.  For the avoidance of doubt, this Section 9(k) shall not prevent any stockholder 
from nominating any individual to the Board of Directors pursuant to and in accordance with Section 8 of this 
Article I. 

(l) This Section 9 provides the exclusive method for a stockholder to require the Corporation to include 
nominee(s) for election to the Board of Directors in the Company Proxy Materials. 

Section 10. Reserved. 

Section 11. CONTROL SHARE ACQUISITION ACT. The acquisition of shares of common stock of the 
Corporation by any existing or future stockholders or their affiliates or associates shall be exempt from all of the 
provisions of Subtitle 7 (entitled “Voting Rights of Certain Control Shares”) of Title 3 of the Maryland General 
Corporation Law (the “MGCL”), as amended. This Section 11 may be repealed, in whole or in part, at any time, 
whether before or after an acquisition of control shares and such repeal may, to the extent provided by any successor 
bylaw, apply to any prior or subsequent control share acquisition. 
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ARTICLE II. 
Board of Directors 

Section 1. GENERAL POWERS. Subject to the restrictions contained in the Charter and these Bylaws, the 
business and affairs of the Corporation shall be managed under the direction of its Board of Directors. The Board of 
Directors shall have the power to fix the compensation of its members and to provide for the payment of the 
expenses of directors in attending meetings of the Board of Directors and of any committee of the Board of 
Directors. 

Section 2. TENURE. Subject to removal, death, resignation or retirement of a director, a director shall hold 
office until the annual meeting of the stockholders for the year in which such director’s term expires and until a 
successor shall be elected and qualify, or a successor appointed as provided in Section 7.1(d) of the Charter. 

Section 3. NUMBER. From time to time, the number of directors may be increased to not more than 20, or 
decreased to not less than the minimum number required by the MGCL, upon resolution approved by a majority of 
the total number of directors which the Corporation would have if there were no vacancies (the “Whole Board”). 

Section 4. ANNUAL MEETING. An annual meeting of the Board of Directors shall be held immediately after 
and at the same place as the annual meeting of stockholders, no notice other than this Bylaw being necessary. In the 
event such meeting is not so held, the meeting may be held at such time and place as shall be specified in a notice 
given as hereinafter provided for special meetings of the Board of Directors. 

Section 5. SPECIAL MEETINGS. Special meetings of the Board of Directors may be called by or at the 
request of the Chairman of the Board, Chief Executive Officer, President or by a majority of the directors then in 
office. The person or persons authorized to call special meetings of the Board of Directors may fix any place as the 
place for holding any special meeting of the Board of Directors called by them. The Board of Directors may provide, 
by resolution, the time and place for the holding of special meetings of the Board of Directors without other notice 
than such resolution. 

Section 6. NOTICE. Notice of any special meeting of the Board of Directors shall be delivered personally or 
by telephone, electronic mail, facsimile transmission, United States mail or courier to each director at his or her 
business or residence address. Notice by personal delivery, telephone, electronic mail or facsimile transmission shall 
be given at least 24 hours prior to the meeting. Notice by United States mail shall be given at least three days prior to 
the meeting. Notice by courier shall be given at least two days prior to the meeting. Telephone notice shall be 
deemed to be given when the director or his or her agent is personally given such notice in a telephone call to which 
the director or his or her agent is a party. Electronic mail notice shall be deemed to be given upon transmission of the 
message to the electronic mail address given to the Corporation by the director. Facsimile transmission notice shall 
be deemed to be given upon completion of the transmission of the message to the number given to the Corporation 
by the director and receipt of a completed answer-back indicating receipt. Notice by United States mail shall be 
deemed to be given when deposited in the United States mail properly addressed, with postage thereon prepaid. 
Notice by courier shall be deemed to be given when deposited with or delivered to a courier properly addressed. 
Neither the business to be transacted at, nor the purpose of, any annual, regular or special meeting of the Board of 
Directors need be stated in the notice, unless specifically required by statute or these Bylaws. 

Section 7. QUORUM AND VOTING. A majority of the directors shall constitute a quorum for the transaction 
of business at any meeting of the Board of Directors, but if, at any meeting of the Board of Directors, there shall be 
less than a quorum present, a majority of the directors present at the meeting, without further notice, may adjourn the 
same from time to time, until a quorum shall attend. Except as required by applicable law, or as provided in the 
Charter or these Bylaws, a majority of the directors present at any meeting at which a quorum is present shall decide 
any questions that may come before the meeting, unless the concurrence of a greater proportion is required for such 
action by applicable law, the charter or these bylaws. If enough directors have withdrawn from a meeting to leave 
less than a quorum, but the meeting is not adjourned, the action of the majority of that number of directors necessary 
to constitute a quorum at such meeting shall be the action of the Board of Directors, unless the concurrence of a 
greater proportion is required for such action by applicable law, the Charter or these Bylaws. 
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Section 8. TELEPHONE MEETINGS. Members of the Board of Directors may participate in a meeting by 
means of a conference telephone or other communications equipment if all persons participating in the meeting can 
hear each other at the same time. Participation in a meeting by these means constitutes presence in person at a 
meeting. 

Section 9. WRITTEN CONSENT BY DIRECTORS. Any action required or permitted to be taken at any 
meeting of the Board of Directors may be taken without a meeting, if a consent in writing or by electronic 
transmission to such action is given by each director and filed with the minutes of proceedings of the Board of 
Directors. 

Section 10. RELIANCE. Each director and officer of the Corporation shall, in the performance of his or her 
duties with respect to the Corporation, be entitled to rely on any information, opinion, report or statement, including 
any financial statement or other financial data, prepared or presented by an officer or employee of the Corporation 
whom the director or officer reasonably believes to be reliable and competent in the matters presented, by a lawyer, 
certified public accountant or other person, as to a matter which the director or officer reasonably believes to be 
within the person’s professional or expert competence, or, with respect to a director, by a committee of the Board of 
Directors on which the director does not serve, as to a matter within its designated authority, if the director 
reasonably believes the committee to merit confidence. 

Section 11. RATIFICATION. The Board of Directors or the stockholders may ratify and make binding on the 
Corporation any action or inaction by the Corporation or its officers to the extent that the Board of Directors or the 
stockholders could have originally authorized the matter. Moreover, any action or inaction questioned in any 
stockholders’ derivative proceeding or any other proceeding on the ground of lack of authority, defective or irregular 
execution, adverse interest of a director, officer or stockholder, non-disclosure, miscomputation, the application of 
improper principles or practices of accounting, or otherwise, may be ratified, before or after judgment, by the Board 
of Directors or by the stockholders, and if so ratified, shall have the same force and effect as if the questioned action 
or inaction had been originally duly authorized, and such ratification shall be binding upon the Corporation and its 
stockholders and shall constitute a bar to any claim or execution of any judgment in respect of such questioned 
action or inaction. 

ARTICLE III. 
Committees of the Board of Directors 

Section 1. EXECUTIVE COMMITTEE. (a) The Board of Directors may elect an Executive Committee 
consisting of three or more directors. If such a Committee is established, the Board of Directors shall appoint one of 
the members of the Executive Committee to the office of Chairman of the Executive Committee. The Chairman and 
other members of the Executive Committee shall hold office until the first meeting of the Board of Directors 
following the annual meeting of stockholders next succeeding their respective elections or, if earlier, until removed 
by the Board of Directors or until they shall cease to be directors. Vacancies in the Executive Committee or in the 
office of Chairman of the Executive Committee shall be filled by the Board of Directors. 

(b) If such a Committee is established, all the powers of the Board of Directors in the management of the 
business and affairs of the Corporation, except as otherwise provided by the MGCL, the Charter and these Bylaws, 
shall vest in the Executive Committee, when the Board of Directors is not in session. 

Section 2. AUDIT COMMITTEE. The Board of Directors shall elect an Audit Committee consisting of three 
or more directors. The Board of Directors shall appoint one of the members of the Audit Committee to the office of 
Chairman of the Audit Committee. The Chairman and other members of the Audit Committee shall hold office until 
the first meeting of the Board of Directors following the annual meeting of stockholders next succeeding their 
respective elections or, if earlier, until removed by the Board of Directors or until they shall cease to be directors. 
Vacancies in the Audit Committee or in the office of Chairman of the Audit Committee shall be filled by the Board 
of Directors. 

Section 3. COMPENSATION AND HUMAN RESOURCE COMMITTEE. The Board of Directors shall elect 
a Compensation and Human Resource Committee consisting of two or more directors. The Board of Directors shall 
appoint one of the members of the Compensation and Human Resource Committee to the office of Chairman of the 
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Compensation and Human Resource Committee. The Chairman and other members of the Compensation and Human 
Resource Committee shall hold office until the first meeting of the Board of Directors following the annual meeting 
of stockholders next succeeding their respective elections or, if earlier, until removed by the Board of Directors or 
until they shall cease to be directors. Vacancies in the Compensation and Human Resource Committee or in the 
office of Chairman of the Compensation and Human Resource Committee shall be filled by the Board of Directors. 

Section 4. COMMITTEE ON DIRECTORS AND GOVERNANCE. The Board of Directors shall elect a 
Committee on Directors and Governance consisting of two or more directors. The Board of Directors shall appoint 
one of the members of the Committee on Directors and Governance to the office of Chairman of the Committee on 
Directors and Governance. The Chairman and other members of the Committee on Directors and Governance shall 
hold office until the first meeting of the Board of Directors following the annual meeting of stockholders next 
succeeding their respective elections or, if earlier, until removed by the Board of Directors or until they shall cease to 
be directors. Vacancies in the Committee on Directors and Governance or in the office of Chairman of the 
Committee on Directors and Governance shall be filled by the Board of Directors. 

Section 5. OTHER COMMITTEES. The Board of Directors may, by resolution adopted by a majority of the 
entire Board, designate one or more additional committees, each of which shall consist of one or more directors of 
the Corporation, and if it elects such a committee consisting of more than one director, shall appoint one of the 
members of the committee to be Chairman thereof. 

Section 6. MEETINGS. The Executive Committee and each other committee shall meet from time to time on 
call of its Chairman or on call of any one or more of its members or the Chairman of the Board for the transaction of 
any business. 

Section 7. QUORUM AND VOTING. At any meeting, however called, of the Executive Committee and each 
other committee, a majority of its members shall constitute a quorum for the transaction of business. A majority of 
such quorum shall decide any matter that may come before the meeting. 

Section 8. TELEPHONE MEETINGS. Members of any committee of the Board of Directors may participate 
in a meeting by means of a conference telephone or other communications equipment if all persons participating in 
the meeting can hear each other at the same time. Participation in a meeting by these means constitutes presence in 
person at a meeting. 

Section 9. WRITTEN CONSENT BY COMMITTEES. Any action required or permitted to be taken at any 
meeting of any committee of the Board of Directors may be taken without a meeting, if a consent in writing or by 
electronic transmission to such action is given by each member of the committee is filed with the minutes of 
proceedings of such committee. 

Section 10. MINUTES. The Executive Committee and each other committee shall keep minutes of its 
proceedings. 

ARTICLE IV. 
Chairman of the Board / Officers 

Section 1. GENERAL. The Board of Directors shall appoint one of their number as Chairman of the Board 
and may appoint one of their number as Honorary Chairman of the Board, either of whom may or may not also serve 
as an officer of the Company. In addition, in the event of the absence of the Chairman or in the event that the 
Chairman ceases, for any reason, to be a member of the Board and the Board has not yet elected a successor, the 
Board of Directors may appoint one of their number as Acting Chairman of the Board. All of the duties and powers 
of the Chairman of the Board shall be vested in the Acting Chairman of the Board (in the event the Board has 
appointed an Acting Chairman). The Board of Directors shall appoint a Chief Executive Officer who may also be a 
director. The Board of Directors shall also appoint the President and may appoint one or more Senior Vice 
Presidents and Vice Presidents, who need not be directors, and such other officers and agents with such powers and 
duties as the Board of Directors may prescribe. The Chief Executive Officer shall appoint a Treasurer and a 
Secretary, neither of whom need be a director, and may appoint a controller and one or more Assistant Vice 
Presidents, Assistant Controllers, Assistant Secretaries and Assistant Treasurers, none of whom need be a director. 
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All said officers shall hold office until the first meeting of the Board of Directors following the annual meeting of the 
stockholders next succeeding their respective elections, and until their successors are appointed and qualify. Any two 
of said offices, except those of President and Senior Vice President or Vice President, may, at the discretion of the 
Board of Directors, be held by the same person. Election of an officer or agent shall not of itself create contract 
rights between the Corporation and such officer or agent. 

Section 2. CHIEF EXECUTIVE OFFICER. Subject to any supervisory duties that may be given to the 
Chairman of the Board by the Board of Directors and the direction of the Board of Directors generally, the Chief 
Executive Officer shall have direct supervision and authority over the business and affairs of the Corporation. If the 
Chief Executive Officer is also a director, and in the absence of the Chairman of the Board or the Acting Chairman 
of the Board, if any, the Chief Executive Officer shall preside at all meetings of the Board of Directors at which he or 
she shall be present. He or she shall make a report of the operation of the Corporation for the preceding fiscal year to 
the stockholders at their annual meeting and shall perform such other duties as are incident to his or her office, or as 
from time to time may be assigned to him or her by the Board of Directors or the Executive Committee, or by these 
Bylaws. 

Section 3. CHAIRMAN OF THE BOARD. The Chairman of the Board (or, in his or her absence, the Acting 
Chairman of the Board, if there be one, or, in the absence of an Acting Chairman of the Board, the Chief Executive 
Officer, if a director) shall preside at all meetings of the Board of Directors at which he or she shall be present and 
shall have such other powers and duties as from time to time may be assigned to him or her by the Board of Directors 
or the Executive Committee or by these Bylaws. The Board of Directors may select a presiding director who, in the 
absence of the Chairman of the Board and the Chief Executive Officer, if the Chief Executive Officer is also a 
director, shall preside at all meetings of the Board of Directors at which he or she shall be present. 

Section 4. CHAIRMAN OF THE EXECUTIVE COMMITTEE. The Chairman of the Executive Committee 
shall preside at all meetings of the Executive Committee at which he or she shall be present. 

Section 5. PRESIDENT. Except as otherwise provided in these Bylaws, the President shall perform the duties 
and exercise all the functions of the Chief Executive Officer in his or her absence or during his or her inability to act, 
in such manner as from time to time may be determined by the Board of Directors or by the Executive Committee. 
The President, Senior Vice Presidents and Vice Presidents shall have such other powers, and perform such other 
duties, as may be assigned to him/her or them by the Board of Directors, the Executive Committee, the Chief 
Executive Officer, or these Bylaws. 

Section 6. SECRETARY. The Secretary shall issue notices for all meetings, shall keep the minutes of all 
meetings, shall have charge of the records of the Corporation, and shall make such reports and perform such other 
duties as are incident to his or her office or are required of him or her by the Board of Directors, the Chairman of the 
Board, the Executive Committee, the Chief Executive Officer, or these Bylaws. 

Section 7. TREASURER. The Treasurer shall have charge of all monies and securities of the Corporation and 
shall cause regular books of account to be kept. The Treasurer shall perform all duties incident to his or her office or 
required of him or her by the Board of Directors, the Chairman of the Board, the Executive Committee, the Chief 
Executive Officer or these Bylaws, and may be required to give bond for the faithful performance of his or her duties 
in such sum and with such surety as may be required by the Board of Directors or the Executive Committee. 

Section 8. ASSISTANT SECRETARIES AND ASSISTANT TREASURERS. The Assistant Secretaries and 
Assistant Treasurers, in general, shall perform such duties as shall be assigned to them by the Secretary or Treasurer, 
respectively, or by the President or the Board of Directors. 

ARTICLE V. 
Fiscal Year 

The fiscal year of the Corporation shall end on the 31st day of December in each year, or on such other day as 
may be fixed from time to time by the Board of Directors. 

ARTICLE VI. 
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Seal 

Section 1. SEAL. The Board of Directors shall provide (with one or more duplicates) a suitable seal, 
containing the name of the Corporation, which shall be in the charge of the Secretary or Assistant Secretaries. 

Section 2. AFFIXING SEAL. Whenever the Corporation is permitted or required to affix its seal to a 
document, it shall be sufficient to meet the requirements of any law, rule or regulation relating to a seal to place the 
word “(SEAL)” adjacent to the signature of the person authorized to execute the document on behalf of the 
Corporation. 

ARTICLE VII. 
Stock 

Section 1. CERTIFICATES. Shares of stock of the Corporation may be represented by share certificates or 
may be uncertificated. In the event that the Corporation issues shares of stock represented by certificates, such 
certificates shall be in such form as prescribed by the Board of Directors or a duly authorized officer, shall contain 
the statements and information required by the MGCL and shall be signed by the officers of the Corporation in the 
manner permitted by the MGCL. In the event that the Corporation issues shares of stock without certificates, to the 
extent then required by the MGCL, the Corporation shall provide to the record holders of such shares a written 
statement of the information required by the MGCL to be included on stock certificates. There shall be no 
differences in the rights and obligations of stockholders based on whether or not their shares are represented by 
certificates. If a class or series of stock is authorized by the Board of Directors to be issued without certificates, no 
stockholder shall be entitled to a certificate or certificates representing any shares of such class or series of stock 
held by such stockholder unless otherwise determined by the Board of Directors and then only upon written request 
by such stockholder to the Secretary of the Corporation. 

Section 2. TRANSFERS. All transfers of shares of stock shall be made on the books of the Corporation, by the 
holder of the shares, in person or by his or her attorney, in such manner as the Board of Directors or any officer of 
the Corporation may prescribe and, if such shares are certificated, upon surrender of certificates duly endorsed. The 
issuance of a new certificate upon the transfer of certificated shares is subject to the determination of the Board of 
Directors that such shares shall no longer be represented by certificates. Upon the transfer of uncertificated shares, to 
the extent then required by the MGCL, the Corporation shall provide to record holders of such shares a written 
statement of the information required by the MGCL to be included on stock certificates. 

The Corporation shall be entitled to treat the holder of record of any share of stock as the holder in fact thereof 
and, accordingly, shall not be bound to recognize any equitable or other claim to or interest in such share or on the 
part of any other person, whether or not it shall have express or other notice thereof, except as otherwise provided by 
the laws of the State of Maryland. 

Notwithstanding the foregoing, transfers of shares of any class or series of stock will be subject in all respects 
to the Charter and all of the terms and conditions contained therein. 

Section 3. REPLACEMENT CERTIFICATE. Any officer of the Corporation may direct a new certificate or 
certificates to be issued in place of any certificate or certificates theretofore issued by the Corporation alleged to 
have been lost, destroyed, stolen or mutilated, upon the making of an affidavit of that fact by the person claiming the 
certificate to be lost, destroyed, stolen or mutilated; provided, however, if such shares have ceased to be certificated, 
no new certificate shall be issued unless requested in writing by such stockholder and the Board of Directors has 
determined that such certificates may be issued. Unless otherwise determined by an officer of the Corporation, the 
owner of such lost, destroyed, stolen or mutilated certificate or certificates, or his or her legal representative, shall be 
required, as a condition precedent to the issuance of a new certificate or certificates, to give the Corporation a bond 
in such sums as it may direct as indemnity against any claim that may be made against the Corporation. 

Section 4. FIXING OF RECORD DATE. The Board of Directors may set, in advance, a record date for the 
purpose of determining stockholders entitled to notice of or to vote at any meeting of stockholders or determining 
stockholders entitled to receive payment of any dividend or the allotment of any other rights, or in order to make a 
determination of stockholders for any other proper purpose. Such date, in any case, shall not be prior to the close of 
business on the day the record date is fixed and shall be not more than 90 days and, in the case of a meeting of 
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stockholders, not less than ten days, before the date on which the meeting or particular action requiring such 
determination of stockholders of record is to be held or taken. 

When a record date for the determination of stockholders entitled to notice of and to vote at any meeting of 
stockholders has been set as provided in this section, such record date shall continue to apply to the meeting if 
adjourned or postponed, except if the meeting is adjourned or postponed to a date more than 120 days after the 
record date originally fixed for the meeting, in which case a new record date for such meeting may be determined as 
set forth herein. 

Section 5. STOCK LEDGER. The Corporation shall maintain at its principal office or at the office of its 
counsel, accountants or transfer agent, an original or duplicate stock ledger containing the name and address of each 
stockholder and the number of shares of each class of stock held by such stockholder. 

Section 6. FRACTIONAL STOCK; ISSUANCE OF UNITS. The Corporation may (a) issue fractional shares 
of stock, (b) eliminate a fractional interest by rounding off to a full share of stock, (c) arrange for the disposition of a 
fractional share by the person entitled to it, (d) pay cash for the fair value of a fractional share of stock as determined 
as of the time when the person entitled to receive it is determined or (e) provide for the issuance of scrip, all on such 
terms and under such conditions as the Board of Directors may determine. Notwithstanding any other provision of 
the Charter or these Bylaws, the Board of Directors may authorize the Corporation to issue units consisting of 
different securities of the Corporation. Any security issued in a unit shall have the same characteristics as any 
identical securities issued by the Corporation, except that the Board of Directors may provide that for a specified 
period securities of the Corporation issued in such unit may be transferred on the books of the Corporation only in 
such unit. 

ARTICLE VIII. 
Execution of Instruments 

All checks, drafts, bills of exchange, acceptances, debentures, bonds, coupons, notes or other obligations or 
evidences of indebtedness of the Corporation and also all deeds, mortgages, indentures, bills of sale, assignments, 
conveyances or other instruments of transfer, contracts, agreements, licenses, endorsements, stock powers, dividend 
orders, powers of attorney, proxies, waivers, consents, returns, reports, applications, appearances, complaints, 
declarations, petitions, stipulations, answers, denials, certificates, demands, notices or documents, instruments or 
writings of any nature shall be signed, executed, verified, acknowledged and delivered by such officers, agents or 
employees of the Corporation, or any one of them, and in such manner, as from time to time may be determined by 
the Board of Directors or by the Executive Committee, except as provided by statute, by the Charter or by these 
Bylaws. 

ARTICLE IX. 
Waiver of Notice of Meetings 

Section 1. STOCKHOLDER MEETINGS. Notice of the time, place and/or purposes of any meeting of 
stockholders shall not be required to be given to any stockholder who shall attend such meeting in person or by 
proxy; if any stockholder shall, in writing or by electronic transmission filed with the records of the meeting either 
before or after the holding thereof, waive notice of any stockholders meeting, notice thereof need not be given to him 
or her. 

Section 2. BOARD MEETINGS. Notice of any meeting of the Board of Directors need not be given to any 
director if he or she shall, in writing or by electronic transmission filed with the records of the meeting either before 
or after the holding thereof, waive such notice, or if he or she is present at the meeting (unless he or she is present for 
the express purpose of objecting to the transaction of any business on the ground that the meeting is not lawfully 
called or convened). 

ARTICLE X. 
Amendment to Bylaws 
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These Bylaws may be altered or repealed and new Bylaws may be adopted (a) at any annual or special meeting 
of stockholders by the affirmative vote of the holders of a majority of the voting power of the stock issued and 
outstanding and entitled to vote thereat, provided, however, that to the extent set forth in the Charter any proposed 
alteration or repeal of, or the adoption of, any Bylaw shall require the affirmative vote of the holders of at least 80% 
of the voting power of all Voting Stock (as defined in the Charter) then outstanding, voting together as a single class, 
and provided, further, however, that, in the case of any such stockholder action at a special meeting of stockholders, 
notice of the proposed alteration, repeal or adoption of the new Bylaw or Bylaws must be contained in the notice of 
such special meeting, or (b) by the affirmative vote of a majority of the Whole Board. 

The Board of Directors is vested with the power to alter or repeal any provision of these Bylaws and to adopt 
new Bylaws. In addition, to the extent permitted by law, the stockholders may alter or repeal any provision of these 
Bylaws and adopt new Bylaw provisions if any such alteration, repeal or adoption is approved by the affirmative 
vote of a majority of the votes entitled to be cast on the matter. 

ARTICLE XI. 
Indemnification 

Section 1. MGCL. The provisions of Section 2-418 of the MGCL, as in effect from time to time, and any 
successor thereto, are hereby incorporated by reference in these Bylaws. 

Section 2. GENERAL. The Corporation (a) shall indemnify individuals who are, or were, its directors and 
officers, whether serving the Corporation or at its request any other entity, to the full extent required or permitted by 
the laws of the State of Maryland as the same exists or may hereafter be amended or modified from time to time (but, 
in the case of amendment or modification to such laws, only to the extent that such amendment or modification 
permits the Corporation to provide broader indemnification rights than said law permitted the Corporation to provide 
prior to such amendment or modification), including the advance of expenses under the procedures set forth in 
Section 3 hereof and to the full extent permitted by law and (b) may indemnify other employees and agents to such 
extent, if any, as shall be authorized by the Board of Directors and be permitted by law, and may advance expenses 
to employees and agents under the procedures set forth in Section 4 hereof. For purposes of this Article XI, the 
“advance of expenses” shall include the providing by the Corporation to a director, officer, employee or agent who 
has been named a party to a proceeding, of legal representation by, or at the expense of, the Corporation. 

Section 3. TIMING AND CONTRACTUAL NATURE. Any indemnification of an officer or director or 
advance of expenses to an officer or director in advance of the final disposition of any proceeding, shall be made 
promptly, and in any event within 60 days, upon the written request of the director or officer entitled to request 
indemnification. A request for advance of expenses shall contain the affirmation and undertaking described in 
Section 4 hereof and be delivered to the General Counsel of the Corporation or to the Chairman of the Board. The 
right of an officer or director to indemnification and advance of expenses hereunder shall be enforceable by the 
officer or director entitled to request indemnification in any court of competent jurisdiction, if (a) the Corporation 
denies such request, in whole or in part, or (b) no disposition thereof is made within 60 days after request. The costs 
and expenses incurred by the officer or director entitled to request indemnification in connection with successfully 
establishing his or her right to indemnification, in whole or in part, in any such action shall also be indemnified by 
the Corporation. All rights of an officer or director to indemnification and advance of expenses hereunder shall be 
deemed to be a contract (with such contract rights to vest at the time of such person’s service to or at the request of 
the Corporation) between the Corporation and each director or officer of the Corporation who serves or served in 
such capacity at any time while this Article XI is in effect. Such rights cannot be terminated by the Corporation, the 
Board of Directors or the stockholders of the Corporation with respect to a person’s service prior to the date of such 
termination. No repeal or modification of this Bylaw shall in any way diminish or adversely affect the rights of any 
current or former director, officer, employee or agent of the Corporation hereunder in respect of any occurrence or 
matter arising prior to any such repeal or modification. 

Section 4. ADVANCE OF EXPENSES. The Corporation may advance expenses, prior to the final disposition 
of any proceeding, to or on behalf of an employee or agent of the Corporation who is a party to a proceeding as to 
action taken while employed by or on behalf of the Corporation and who is neither an officer nor director of the 
Corporation upon (a) the submission by the employee or agent to the General Counsel of the Corporation of a written 
affirmation that it is such employee’s or agent’s good faith belief that such employee or agent has met the requisite 
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standard of conduct and an undertaking by such employee or agent to reimburse the Corporation for the advance of 
expenses by the Corporation to or on behalf of such employee or agent if it shall ultimately be determined that the 
standard of conduct has not been met and (b) the determination by the General Counsel, in his or her discretion, that 
advance of expenses to the employee or agent is appropriate in light of all of the circumstances, subject to such 
additional conditions and restrictions not inconsistent with this Article XI as the General Counsel shall impose. 

Section 5. NONEXCLUSIVITY. The indemnification and advance of expenses provided by this Article XI (a) 
shall not be deemed exclusive of any other rights to which a person requesting indemnification or advance of 
expenses may be entitled under any law (common or statutory), or any agreement, vote of stockholders or 
disinterested directors or other provision that is not contrary to law, both as to action in his or her official capacity 
and as to action in another capacity while holding office or while employed by or acting as agent for the Corporation, 
and (b) shall continue in respect of all events occurring while a person was a director, officer, employee or agent of 
the Corporation. 

Section 6. EFFECTIVE TIME AND AMENDMENTS. This Article XI shall be effective from and after the 
date of its adoption and shall apply to all proceedings arising prior to or after such date, regardless of whether 
relating to facts or circumstances occurring prior to or after such date. Subject to Article X of these Bylaws nothing 
herein shall prevent the amendment of this Article XI, provided that no such amendment shall diminish the rights of 
any person hereunder with respect to events occurring or claims made before the adoption of such amendment or as 
to claims made after such adoption in respect of events occurring before such adoption. 

Section 7. AUTHORITY OF BOARD. The Board of Directors may take such action as is necessary to carry 
out the indemnification provisions of this Article XI and is expressly empowered to adopt, approve and amend from 
time to time such resolutions or contracts implementing such provisions or such further indemnification 
arrangements as may be permitted by law. 

Section 8. SEVERABILITY. The invalidity or unenforceability of any provision of this Article XI shall not 
affect the validity or enforceability of any other provision hereof. The phrase “this Bylaw” in this Article XI means 
this Article XI in its entirety. 

Section 9. THIRD PARTY BENEFICIARY. The indemnification and advance of expenses provided by, or 
granted pursuant to, this Article XI shall be binding upon the Corporation (including any direct or indirect successor 
by purchase, merger, consolidation or otherwise to all or substantially all of the business or assets of the 
Corporation) and be enforceable by the persons listed herein and their respective successors and assigns, shall 
continue as to any such person who has ceased to be a director, trustee, officer, employee or agent of the Corporation 
or of any other corporation, partnership, joint venture, trust, employee benefit plan or other enterprise which such 
person is or was serving at the request of the Corporation, and shall inure to the benefit of such person and his or her 
spouse, assigns, heirs, devisees, executors and administrators and other legal representatives. 
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