UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

DIYISION OF
CORFORATION FINANCE

January 8, 2018

Tiffany R. Benjamin
Eli Lilly and Company
benjamin_tiffany_r@lilly.com

Re:  Eli Lilly and Company
Incoming letter dated December 20, 2017

Dear Ms. Benjamin:

This letter is in response to your correspondence dated December 20, 2017
concerning the shareholder proposal (the “Proposal”) submitted to Eli Lilly and Company
(the “Company”) by William Steiner (the “Proponent”) for inclusion in the Company’s
proxy materials for its upcoming annual meeting of security holders. We also have
received correspondence on the Proponent’s behalf dated December 26, 2017 and
January 2, 2018. Copies of all of the correspondence on which this response is based will
be made available on our website at http://www.sec.gov/divisions/corpfin/cf-
noaction/14a-8.shtml. For your reference, a brief discussion of the Division’s informal
procedures regarding shareholder proposals is also available at the same website address.

Sincerely,

Matt S. McNair
Senior Special Counsel

Enclosure

CcC: John Chevedden
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*** FISMA & OMB Memorandum M-07-16
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January 8, 2018

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Eli Lilly and Company
Incoming letter dated December 20, 2017

The Proposal requests that the board take each step necessary so that each voting
requirement in the Company’s charter and bylaws that calls for a greater than simple
majority vote be eliminated, and replaced by a requirement for a majority of the votes
cast for and against applicable proposals, or a simple majority in compliance with
applicable laws. If necessary, this means the closest standard to a majority of the votes
cast for and against such proposals consistent with applicable laws.

There appears to be some basis for your view that the Company may exclude the
Proposal under rule 14a-8(i)(10). In this regard, we note your representation that the
Company will provide shareholders at its 2018 annual meeting with an opportunity to
approve amendments to its articles of incorporation that, if approved, will remove all
supermajority voting requirements in the Company’s articles of incorporation and bylaws
that are applicable to the Company’s common stockholders. Accordingly, we will not
recommend enforcement action to the Commission if the Company omits the Proposal
from its proxy materials in reliance on rule 14a-8(i)(10).

Sincerely,

Evan S. Jacobson
Special Counsel



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect
to matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the
proxy rules, is to aid those who must comply with the rule by offering informal advice
and suggestions and to determine, initially, whether or not it may be appropriate in a
particular matter to recommend enforcement action to the Commission. In connection
with a shareholder proposal under Rule 14a-8, the Division’s staff considers the
information furnished to it by the company in support of its intention to exclude the
proposal from the company’s proxy materials, as well as any information furnished by
the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders
to the Commission’s staff, the staff will always consider information concerning alleged
violations of the statutes and rules administered by the Commission, including arguments
as to whether or not activities proposed to be taken would violate the statute or rule
involved. The receipt by the staff of such information, however, should not be construed
as changing the staff’s informal procedures and proxy review into a formal or adversarial
procedure.

It is important to note that the staff’s no-action responses to Rule 14a-8(j)
submissions reflect only informal views. The determinations reached in these no-action
letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is
obligated to include shareholder proposals in its proxy materials. Accordingly, a
discretionary determination not to recommend or take Commission enforcement action
does not preclude a proponent, or any shareholder of a company, from pursuing any
rights he or she may have against the company in court, should the company’s
management omit the proposal from the company’s proxy materials.



JOHN CHEVEDDEN
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January 2, 2018

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

# 3 Rule 14a-8 Proposal

Eli Lilly and Company (LLY)

Simple Majority Vote

How to Succeed in No-Action Process with Doomed-to-Fail Management Move
William Steiner

Ladies and Gentlemen:

This is in regard to the December 20, 2017 no-action request.

The company no action request in effect asks that the Staff reinforce its current zero-motivation
to obtain an approval vote when it co-opts a rule 14a-8 proposal.

This is to request that the Securities and Exchange Commission allow this resolution to stand and
be voted upon in the 2018 proxy.

Sincerely,

ohn Chevedden
cc: William Steiner

Tiffany R Benjamin <benjamin_tiffany r@lilly.com>

*** FISMA & OMB Memorandum M-07-16
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January 2, 2018

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

# 2 Rule 14a-8 Proposal
Eli Lilly and Company (LLY)
Simple Majority Vote

How to Succeed in No-Action Process with Doomed-to-Fail Management Move
William Steiner

Ladies and Gentlemen:
This is in regard to the December 20, 2017 no-action request.

Perhaps the negative lesson management learned from its 2011 and 2012 ballot failures is that it
now cost less than ever to publish a doomed-to-fail management proposal.

This is due to the increased utilization of electronic distribution of proxy materials compared to
management’s 2011 and 2012 ballot failures in co-opting shareholder proposals.

How much can it cost to add a few pages to a 159-page electronic distribution?
This is to request that the Securities and Exchange Commission allow this resolution to stand and

be voted upon in the 2018 proxy.

Sincerely,

0&111 Chevedden :

cc: William Steiner

Tiffany R Benjamin <benjamin_tiffany r@lilly.com>

*** FISMA & OMB Memorandum M-07-16
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December 26, 2017

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

# 1 Rule 14a-8 Proposal

Eli Lilly and Company (LLY)
Simple Majority Vote
William Steiner

Ladies and Gentlemen:

This is in regard to the December 20, 2017 no-action request.

The company failed to address that it has a history of blissfully not obtaining the necessary vote
for its governance proposals that require a supermajority vote (attached). In fact the company
2011 failure was for the same topic as this proposal — eliminate all supermajority voting
requirements.

In fact the attached 8-K stated this the company effort went further than the effort the company is
proposing to make for 2018. According to the 2011 8-K the company effort encompassed “all
supermajority voting requirements” — undercutting the current company no action request that
seeks to retain a supermajority voting requirement.

The company should advise whether it learned any lesson from its 2011 and 2012 ballot failures
that can help it finally succeed. Perhaps the company justifies the publishing of doomed-to-fail
proposals because it may cost next to nothing to include one more proposal on the company
ballot.

This is to request that the Securities and Exchange Commission allow this resolution to stand and
be voted upon in the 2018 proxy.

Sincerely,

ST SN N

%)hn Chevedden

cc: William Steiner

Tiffany R Benjamin <benjamin_tiffany r@lilly.com>

*** FISMA & OMB Memorandum M-07-16
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SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549

FORM 8-K

Current Report

Pursuant to Section 13 or 15(d) of the
Securities Exchange Act of 1934

Date of Report (Date of earliest event reported): April 18, 2011

ELI LILLY AND COMPANY

(Exact name of registrant as specified in its charter)

Indiana 001-06351 35-0470950
(State or Other Jurisdiction {(Commission (L.R.S. Employer
of Incorporation) File Number) Identification No.)
Lilly Corporate Center
Indianapolis, Indiana _ 46285
(Address of Principal (Zip Code)

Executive Offices)

Registrant’s telephone number, including area code: (317) 276-2000

No Change

(Former name or former address, if changed since last report)

Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing obligation of the registrant
under any of the following provisions:

Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425)
Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12)
Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act (17 CFR 240.14d-2(b))

Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act (17 CFR 240.13e-4(c))




Item 5.07. Submission of Matters to a Vote of Security olders

We held our annual meeting of shareholders on April 18,

a)

b)

<)

d)

The four nominees for director were elected to serve three-year terms ending in 2014, as follows:

The following is a summary of the matters voted on at the meeting:

Broker

Nominee For Against Abstain Nonvote
Michael L. Eskew 858,277,579 20,653,067 2,630,737 117,759,723
Alfred G. Gilman 867,419,016 11,496,682 2,645,685 117,759,723
Karen N. Horn 819,355,507 59,450,060 2,755,816 117,759,723
John C. Lechleiter 857,368,007 21,747,912 2,445,464 117,759,723

The appointment of Ernst & Young LLP as our principal independent auditor was ratified by the following shareholder vote:

For:
Against:
Abstain:

By the following vote, the shareholders approved an advisory vote on 2010 compensation paid to named executive officers:

For:
Against:
Abstain:

Broker Nonvote:

986,619,977
10,370,964
2,330,165

771,097,867
102,649,442

7,814,074

117,759,723

By the following vote, the shareholders voted, on an advisory basis, to hold future advisory votes on executive
compensation on an annual basis:

Annually:
Every 2 years:
Every 3 years:
Abstain:

Broker Nonvote:

735,421,559

7,330,463

134,001,483

4,807,878

117,759,723



e) By the following vote, the shareholders did not approve the proposal (which required the vote of 80 percent of outstanding
shares) to amend the company’s articles of incorporation to provide for annual election of directors:

For: 848,841,946
Against: 145,932,392
Abstain: 4,546,768

f) By the following vote, the shareholdersidid not approveithe proposal (whxch required the vote of 80 percent of outstanding
shares) to amend the company’s articles of incorporation to ehmmate‘al supermajorlt voting requirements:

For: 840,513,773
Against: 151,928,189
Abstain: 6,879,144

g) By the following vote, the shareholders approved the Eli Lilly and Company Executive Officer Incentive Plan:

For: 803,999,103
Against: 70,125,135
Abstain: 7,437,145
Broker Nonvote: 117,759,723

As of the record date of the meeting, 1,157,664,779 shares of common stock were issued and outstanding.

SIGNATURES

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its
behalf by the undersigned thereunto duly authorized.

ELI LILLY AND COMPANY
(Registrant)

By: /s/ James B. Lootens

Name: James B. Lootens
Title: Corporate Secretary

Dated: April 19, 2011
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SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549

FORM 8-K

Current Report

Pursuant to Section 13 or 15(d) of the
Securities Exchange Act of 1934

Date of Report (Date of earliest event reported): April 16,2012

ELI LILLY AND COMPANY

(Exact name of registrant as specified in its charter)

Indiana 001-06351 35-0470950
(State or Other Jurisdiction (Commission (LR.S. Employer
of Incorporation) File Number) Identification No.)
Lilly Corporate Center
Indianapolis, Indiana 46285

(Address of Principal Executive Offices) (Zip Code)

Registrant’s telephone number, including area code: (317) 276-2000

No Change

(Former name or former address, if changed since last report)

Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing obligation of the registrant
under any of the following provisions:

Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425)
Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12)
Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act (17 CFR 240.14d-2(b))

Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act (17 CFR 240.13¢e-4(c))




Item 5.07. Submission of Matters to a Vote of Security Holders

We held our annual meeting of shareholders on April 16{2012.JThe following is a summary of the matters voted on at the meeting.
Except as noted, percentages are a percentage of votes cast

a) The four nominees for director were elected to serve three-year terms ending in 2015, as follows:

Nominee For Against Abstain lggr?ts:e

Katherine Baicker, Ph.D 862,938,888 (99.18%) 7,100,435 4,146,945 137,594,816
J. Erik Fyrwald 863,839,371 (99.28%) 6,232,116 4,114,781 137,594,816
Ellen R. Marram 852,722,534 (98.00%) 17,371,924 4,091,810 137,594,816
Douglas R. Oberhelman 859,449,204 (98.78%) 10,632,296 4,104,768 137,594,816

b) The appointment of Ernst & Young LLP as our principal independent auditor was ratified by the following shareholder vote:

For: 990,272,568 (98.25%)
Against: 17,609,860
Abstain: 3,898,656

c) By the following vote, the shareholders approved an advisory vote on compensation paid to named executive officers:

For: 814,757,765 (93.84%)
Against: 53,467,770
Abstain: 5,960,733
Broker Nonvote: _ I 137,594,816

d) By the following vote, the shareholder{ did not approvejthe proposal (which required the vote of 80 percent of outstanding
shares) to amend the company’s articles of incorporation to provide for annual election of directors:

For: 728,450,434 (62.78% of outstanding shares)
Against: 141,936,427
Abstain: 3,799,407
Broker Nonvote: 137,594,816



[LLY: Rule 14a-8 Proposal, November 13, 2017, Revised November 20, 2017]11-20
[This line and any line above it — Not for publication.]
Proposal [4] — Simple Majority Vote
RESOLVED, Shareholders request that our board take each step necessary so that each voting
requirement in our charter and bylaws that calls for a greater than simple majority vote be
eliminated, and replaced by a requirement for a majority of the votes cast for and against
applicable proposals, or a simple majority in compliance with applicable laws. If necessary this
means the closest standard to a majority of the votes cast for and against such proposals
consistent with applicable laws. It is important that our company take each step necessary to
adopt this proposal topic completely.

Shareowners are willing to pay a premium for shares of companies that have excellent corporate
governance. Supermajority voting requirements have been found to be one of 6 entrenching
mechanisms that are negatively related to company performance according to “What Matters in
Corporate Governance” by Lucien Bebchuk, Alma Cohen and Allen Ferrell of the Harvard Law
School. Supermajority requirements are used to block initiatives supported by most shareowners
but opposed by a status quo management.

This proposal topic won from 74% to 88% support at Weyerhaeuser, Alcoa, Waste Management,
Goldman Sachs, FirstEnergy, McGraw-Hill and Macy’s. The proponents of these proposals
included Ray T. Chevedden and William Steiner.

Currently a 1%-minority can frustrate the will of our 79%-shareholder majority. In other words a
1%-minority could have the power to prevent shareholders from improving the quality our
corporate governance. Currently the role of Eil Lilly shareholders is diminished because
management can declare as worthless a 79%-vote of shareholders on certain issues.

Adoption of this proposal would facilitate the adoption of annual election of each director.
Hopefully another shareholder will submit a proposal for annual election of each director. When
a director such as Michael Eskew gets 15-times as many negative votes as other directors — he
should have to stand for election each year.

Please vote to improve our corporate governance:
Simple Majority Vote — Proposal [4]
[The above line — Is for publication.}



Eli Lilly and Company

December 20,2017 L\ e R
Indianapolls. Indizna 45265
UEA
+1.3477 294 2000

Vi4 E-MAIL; shareholderproposals@secgav w1y, comy

Office of Chief Counsel

Division af Corporation Finance
Securities and Exchange Cominission
100 F Street, NE

Washington, D.C, 20549

Re:  Shareholder Proposal of William Steiner
Ladies and Gentlemet;

This letter and the enclosed materials are submitted by Eli Lilly and Company {the
“Company”) to notify the Seciirities and Exchange Commissign (the "Commission") that the
Company intends to omit from its proxy statement and form of proxy for its 2018 Annual
Meeting of Shareholders (the "2018 Proxy Materials™) a shareholder proposal and
supporting statement (the "Proposal”) submitted by William Steiner (the “Proponent™). We
also request confirmation that the staff of the Division of Corporation Finance (the “Staff")
will not recommend enforcement action to the Commission if the Company omits the
Proposal from the 2018 Proxy Materials for the reasons discussed below,

In accordance with Section C of Staff Legal Bulletin No. 24D [Nav. 7, 2008], we are
emailing this letter to the Staff at shareholderproposals@sec.gov, [u accordance with Rule
14a-8(j} of the Securities Exchange Act of 1934, as amended, we are simoltaneovsly
sending a copy of this letter and its attachments to the Proponent as notice of the
Company's intent ta omit the propasal from the 2018 Proxy Materials. Likewise, we take
this opportunity to inform the Proponent that if the Froponent elects to subinit any
correspandence ta the Commission or the Staff with respect to the Proposal, a copy of that
correspondence should be provided concurrently ta the undersigned on behalf of the
Company.

THE PROPOSAL

The Propasal (attached hereto as Exhibit A) provides in pertinent part:

RESOLVED, Shareholders request that our board take each step necessary so that
each voting requirement in our charter and hylaws that calls for a greater than
simple majority vote be eliminared, and replaced by a requirement for a majerity of
the votes cast for and against applicable proposals, or a simple majority in
compliance with applicable laws. If necessary this means the closest standard to a
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majarity of the votes tast for and against such proposals consistent with applicahle
Jaws. [t is impartant that our company take each step necessary to adopt this
proposai topic completely.

BASIS FOR EXCLUSION

The Company hereby respectfilly requests that the Staff concur in its view that the
Company may exclude the Proposal frotn the 2018 Proxy Materials pursuant to Rule 14a-
B{i1(10), which provides that a shareholder proposal may be omitted from a campany’s
proxy materials if “the company has already substantially implemented the proposal.” As
described in greater detail below, the Company’s Board of Directors [the “Byard") has
appraved amendments to the Company’s Amended Articles of Incerporation (the “Articles
of Incorporation”) and directed that such amendments be submitted to shareholders for
adoption at the Company‘s next annual meeting of shareholders and recornmended that
shareholders vote to adopt the amendments. As a result, the Company has substantially
implemented the Proposal and believes the Proposal is excludable under Rule 14a-8(1)(10).

ANALYSIS

The Proposal May Be Excluded Under Ruile 14a-8(i}(10) Becanse the Company
Has Substantially Implemented the Proposal.

A, Rule 14a-8(i)(10) Background.

Rule 14a-8(i](10) allows 2 company to exclude g shareholder proposal from its
proxy statement if the company has substantially implemented the proposal. The purpose
of Rule 14a-8(i)(10) is “te avoid the possibility of shareholders having to consider matters
which have already been favorably acted upon by management.” SEC Release No. 34-12598
(jul. 7,1976). Importantly, Rule 14a-8(i)[10) does not require a company to implement
every detail of a proposal in arder for the proposal to he excluded, The Staff has maintained
this interpretation of Rule 143-8{i)(10) since 1983, when the Commission reversed its
prior position of permitting exclusion of & proposal only where a company's
implementation efforts had "fully” effectuated the proposal. SEC Release No. 34-20091
(Aug. 16, 1983).

Based oo this revised approach, the Staff has consistently taken the position that a
proposal has been “substantially implemented” and may be excluded as moot when a
company can demanstrate that it has already taken actions to address the essential
elements of the propasal and a company’s policies, practices and procedures compare
favorably with the guidelines of the proposal. Seg, .., Exelon Corp. (Feb. 26,2010)
(permitting exclusion under Rule 14a-8(i)(10] of a proposal requesting a report disclosing
policies and procedures for political contributions based on Exelon’s publicly-disclosed
political spending report); NetApp, Inc (Jun. 10, 2015] (permitting exclusion under Rile
14a-B(i)(10) of a proposal requesting elimination of supermajority voting provisions based

Z



on the fact that the company had previously eliminated all supermajority voting
requirements from the company's by-laws). Applying this standard, the Staff has stated
that "2 determination that the company has substantially implemented the proposal
depends upon whether [the company’s] particular policies, practices and procedures
compare favorably with the guidelines of the propasal.” Texgco, Inc, (Mar. 28, 199 1)
(permitting exclusion under Rule 14a-8(i)(10) of a proposal requesting that the Company
subscribe to the Valdez Principles where the company had already adapead policies,
practices and procedures with respect to the environment that compared favorably to the
Valdez Principles).

The Staff has provided no-action relief under Rule 14a-8(1)(10) when a company has
satisfied the “essential objective” of a proposal, even if the company did not take the exact
action requested by the proponent, did not implement the proposal in every datail, ar
exercised discretion in determining how to implement the proposal. See, e.g., FedEx
Carporation (Jun. 15, 2011) {proposai requesting amendments to FedEx's corporate
governance guidelines to adopt and disclose a written and detailed succession planning
policy, substantially implemented by the “Succession Planning and Management
Developrent” section of FedEx's publicly disclosed Corporate Governance Guoidelines);
Citigroup Inc. ([an. 19, 2010) (proposal requesting the board of directors adopt a by-law
amendment requiring the company to have an independent director serve as lead director
substantially implemented by the fact that the company had an independent director
serving as board chairman and a by-law in place requiving a lead director if the board
chairman was not an independent director); Condgra Foods, Inc, (Jul. 3, 2006} (proposal
requesting publication of a sustainability report substantially implemented by the fact that
the company had posted online a report on the topic of sustainability): Talbots, ing. (Apr. 5,
2002) (proposal requesting that the company implement a corporate code of conduct
based on the lnternational Labor Organization ["1L0") human rights standard substantially
implemented where the company had already implernented a code of conduct addressing
similar topics but not based on TLO standards); Nordstram, fnc. (Feb. 8, 1995) (proposal
requesting a code of conduct for its overseas suppliers substantially implemented by
existing company guidelines).

Here, the Proposal calls for the Board to take each step necessary so that each
supermajority voting requirement in the Company's charter and bylaws be eliminated and
replaced with a majority of the votes cast voting requirement. As discussed futther below,
because the Board has approved amendments to the Articles of Incorporation to eliminate
the supermajority voting provisions contained therein, directed that such amendments he
submitted to shareholders.for approval at the Company's next annual meeting of
shareholders and recommended that shareholders vote to adopt such amendments, the
Company believes that the proposed Articles of Incorporation amendmerits address the
essential elements of the Proposal. Accordingly, the Company believes it has substantially
implemented the Proposal, and it is therefore excludable under Rule 142-8[i){10).



B. Exclusion of the Praposal Under Rule 14a-8(i}(10] is Supported By the
Staff's Na-Action Decisions Concurring in the Exclision of Similar Shareholder
Propaosals Seeking to Eliminate Supermajority Voting Provisions

Applying these principles, the 5taff has consistently concurred with the exclusion of
shareholder praposals, substantially similar to the Proposal, that seelt to eliminate the
supermajarity voiing provisions from a company’s charter documents and replacing them
with simple majority voting standards. See e.g., Kern/Ferry International (Jul. &,

2017} (permitting exclusion of a shareholder proposal under Rule 14a-B(i)(10] where (1)
the proposal sought to eliminate supermajority vating provisions from the company’s
certificate of incorporation and bylaws and (2) the company planned to provide
shareholders at the next annual meeting an opportunity to approve amendments to the
company's certificate of incorporation to replace the supermajority voting provisions with
a majority of outstanding shareg voting standard]; The Southera Co. [Feb. 24,
2017](permitting exclusion of a shareholder proposal seeking to remove the supermajority
provisions from the company's governing documents where (1) the board had approved
amendments to the company’s certificate of incorporation to replace the supermajority
voting requirement with a majority of outstanding shares voting standard, and {2) the
company planned to provide shareliolders at the next annual meeting an opportunity to
approve aniendments to the company’s certificate of incorporation to replace the
supermajority voting provisions with a majority of outstanding shares voling standard );
The Brink's Co. [Feb. 5, 2015](same]; Visa Inc, (Nov. 14, 2014)(same); Medtronic, inc. (Jun.
13, 2013)(same]; and McKesson Corp. (Apr. B, Z011)(same).

In each letter noted above, the Staff permitted exclusion of shareholder proposals
where the board lacked the unilateral ability to adopt amendments to the company's
charter documents but took each step necessary to eliminate any supermajority voiing
requirements and submitted the proposed amendments for shareholder approval at the
company's next annual meeting of shareholders. Kora/Ferry is noteworthy becanse it
involved a sabstantially similar shareholder proposal, and in its ne-action letter the
company provided information to the Staff indicating that the board had approved
amendments to the company’s certificate of incorporation and bylaws to eliminate
supermajority votng provisions, with the amendments only becoming effective upon
shareholder approval, The company argued that because the board had approved
amendments to the certificate of incorporation and bylaws that satisfied the essential
objective af the shareholder proposal, the sharsholdar proposal had been substantially
implemented and exclusion was appropriate under Rule 14a-8(i)(10). The Staff agreed
with exclusion and stated in its response:

There appears to be some basis for your view that [the company] raay
exclude the proposal under rule 14a-8(i)(10). In this regard, we note your
representation that [the company] will provide shareholders at its 2017
annual meeting with an opportunity e approve amendments to its
certificate of incorporation, approval of which will result in the replacement

4



of each of the supermajority voting requirements in the certificate of
incorporation and bylaws that are applicabie to [the eompany]'s common
stock with a majority vote standard.

Finally, as will be discussed further below, the only supermajority provision that is
not addressed by the Campany in its proposed amendments to the Articles of [ncorporation
is 3 provisien In the Articles of Incorporation that requires the affirmative vote of two-
thirds of the holders of outstanding shares of the Company's Series B Preferred Stock, none
of which is currently outstanding. However, the Staff has permitted exclusion of
sharehelder proposals similar to the Proposal as substantially implemented under Rule
14a-B(i)(10) when compamies have proposed amendments to eliminate all supermajoricy
provisions from governing documents, vet retainad supermajarity vating provisions
related to certain holders of a company's preferred stock, See Korn/Ferey; MetLife, Inc. (Feb.
4, 2015){concurring in the exclusion of a similar shareholder proposal under Rule 14a-
6{1)(10) despite a provision in the company’s certificate of incorporation requiring two-
thirds approval by preferred stack helders to approve certzin actions that would harm the
interests nf such holders); and Exxan Mobil (Mar. 21, 2011)(permitting exclusion of a
similar shareholder proposal under Rule 14a-8(1){10) despite a provision in the Company's
certificate of incorporation requiring two-thirds approval of the company’s Class B
preferred stock holders on any amendment to the certificate that would adversely alfect
the rights or powers of the Series B preferred stock halders).

The Company believes that the facts in the present instance are analogous to thase
letters cited above. The Company has proposed amendments to the Articles of [ncorporation
to eliminate the supermajority voting provisions, with the amendments only becoming
effective upon approval by the Company's shareholders at the next anmual meeting.
Accordingly, the proposed amendments to the Articles of Incorporation implement the
essential objective of the Proposal and “compare favorably with the guidelines of the
proposal” As a result, the Company believes that the Proposal has been substantially
implemented and is therefore subject to exclusion under Rule 14a-B(i) (10).

[ The Company Has Proposed to Eliminate All Operationol S, upermajority
Pravisions ifi its Governing Instraments

The Company believes it has suhstantially implemented the Proposal, and it is
therefore excludable under Rule 14a-8(i)(10), because the Board-approved amendments to
the Articles of locorporation address the essential abjective of the Proposal. Pursuant to
the Company’s Articles of Incorparation, nearly all matters submitted ta a vote of
shareholders can be adopted by a majority of the votes cast. However, the Company’s
Articles of Incorporation and Bylaws require a few fundamental torporate actions to be
approved by the helders of B0% of the outstanding shares of the Company’s commeoen stock,
including:

L



» Article %[c] of the Articles of Incorporstion: requiring 80% shareholder approval to
remove directors priar to the end of their elected terms:

» Article 13(b) of the Articles of Incarporation: vequiring 80% shareholder approval to
enter inta significant corporate transactions, such as mergers, consolidations,
recapitalizations, or ¢ertain other business combinations with a related person,
without the prior approval of the Board;

« Articles 9(d) and 13(j) of the Articles of Incorperation: requiring 80% shareholder
approval to modify or eliminate any of the supermajority voting requirements
contained in Articles @ and 13; and

» Section 2.7 of the Bylaws: requiring B0% sharéholder approval to remove directors
prior to the end of their elected terms.

On December 11, 2017, the Board approved amending the Articles of Incorporation
to delete the supermajority voting provisions included in Articles 9{c), 9(d) and 13 and
declared such amendments advisable and in the best interest af the Company and its
shareholders. Further, since sach of the amendments to the Articles of Incorporation
require sharehiolder approval to become effective, the Board directed that such
amendments be submitted to shareholders for adoption at the Company's 2018 Annual
Meeting of Shareholders and recommeanded that sharehalders vote to adopt the
amendments. If the Company’s shareholders vote to approve the amendments to the
Articles of Incorporation at the Company’s 2018 Annual Meeting of Sharehelders, all
supermajority voting requirements in the Articles of Incorporation that are applicable to
holders of the Company’s common stock would be remaved, The text of the proposed
amendments to the Articles of Incarporation, in which deletions are indicated by
strikethroughs and additions are indicated by underlining, are attached hersto as Exhibit B.
Upon sharebalder approval of the amendments to the Articles of Incorporation, Section 2.7
of the Bylaws will be amended by the Board to eliminate the supermajority voting
provisien and will mirror the amended Article 9(c] of the Articles of [ncorporation.

Finally, the Proposal notes that "[it] is important that our company take each step
necessary to adopt this proposal topic completely,” As noted above, the only supermajority
provision in the Articles of Incorporation not approved by the Board to be eliminated is
included in Article 14(i) of the Articles of Incorporation. This provisian reguires the
approval af two-thirds of the halders of the outstanding shares of the Series B Preferred
Stock. The Board has chosen not to eliminate this particular supermajority voting provision
because this limited voting provision protects the interest of preferred stockholders. As
referenced above, the Staff has made it clear in prior no-action letter decisions in
Kara/Ferry, Exxon Mobil and MetLife that the elimination of supermajarity vating
provisions applicable to holders of a company's common stock but the retention of
supermajotity voting provisions related to preferred stockholders does not preclude the
Staff from determining that the Propesal is excludable under Rule 14a-8(i)(10).
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Accordingly, as in the foregoing letiers cited in this request, the proposed
amendrments to the Articles of Incorporation substantially impléments the Proposal.
Specificaily, the Company’s shareholders will be asked at the Company’s 2018 Anngal
Meeting of Shareholders to vote to adopt amendments that would, if approved, eliminate
all supermajority voting provisions related to the Company’s comman shareholders in the
Company’s governing documents, As a result, the Company believes that it has satisfied the
essential objective of the Proposal and the proposed amendments to the Articles of
[ncorperation compare faverably to the guidelines of the Propasal. As a result, the
Company has substantially implemented the Proposal and belieyes the Proposal is
excludable under Rule 14a-8(1){10).

CONCLUSION

Based on the foregoing facts and analysis, we respectfully request that the Staff
concur that the Company may exclude the Proposal from the 2018 Proxy Materials. Should
the Staff disagree with the conclusions set forth in this letter, or shouild you require any
additional information in suppart of our position, we would welcome the apportunity to
discuss these matters with you as you prepare your response.

We would be happy to pravide yoo with any additional information and answer any
questions that you may have regarding this subject. Correspondence regarding this letter
should be sent to Keir Gumbs at kgumbs@cov.com. [fwe can be of any further asgistance in
this matter, please do not hesitate to call we at (317) 433-2588 or Keir at [202) 662-5500.

Sincerely,
" |
l.'. I I _'
r - I F f_‘r F

-

Tiffany R, BenjAmin |
Assistant Corpoiare Secratary ( \
Eli Lilly and Company '
Lilly Corporate Center

Indianapolis, IN 46285

D.5.A.

Enclosures

et William Steiner
John Chevedden


mailto:kgumbs@cov.com

Frivposal Submitted by Willlam Stejner



11/26/2017 18:45 = FAGE B1/83
William Sreiner
cfo Komldssy Law, PA
470 Skeridan St. Suite J
Hatlywood, FL 33021

Ms. Bronwen L. Manilo
Corpaesie Secretary

Eli Lilly andl (LL k& _.
Lilly G Company (LLY}, FEWSED 20 NIV a§!T

Indianapolis, IN 46285
PH: 3] 7-276-2000
PH: 317-433.5435
FX:317-276-5402
FX: 317-271-1630

Drear M, Masnifo,

 purchased arock aad haold =tock in our company benause | Miiared our cospany has grenter
poterdisl. I abmit my attached Rele 14a-8 proposal in support of the loag-term perfarmence of
our coppany. | believe our company has unreafized pot=ntial that can be anlocked throagh low
cog mexsuies by making our corporate governance more competitive,

My proposal is foe the next énnual sharebolder mesring, | will rieet Rule 14a-8 requinements
induﬂggﬂrmﬁﬁnumomﬁﬁpqﬁhemquhdmmmﬁlm&ﬂnmdm
respective shareholdet meeting, My submitted formear, witk the shersholder-supplisd empbasis,
is imtended to ba used for defimitive protey publicstion. This is my proxy for John Chevedden
and/ns his designes i forward s Rule 143-8 propasal 1o the company and o éctgn oy behalf
vegarding all acxiony pertaining to this Rule | 428 propossl, andfor modificntion of it, for ke
fonhcoming shareholder meeting before, duriag acd after the forthcoming sharsholder mesting,

Plesse direcy al) funure communications regarding my rule 14a-§ provoss] %o Jobn Chevedden
to facilitale prorapt and verifiable communications. Plesss idontify this propossi ea my propoesl
exclusively.

This letter does not caver proposals that ere aot rle 142-8 proposals. This letter does rot grant
the power 1o vote, Your consideration an tite considercon of the Board of Dipdctors is
apprecisted in suppor of the h@mgﬂfomnmﬁng*mm. Pleass icknowledge
recespt of my propossl prompily by email w , !

Sincepely,

W!i .AM_’._ pdud J3 S

William Steiner Dwie

*** FISMA & OMB Memorandum M-07-16
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[LLY: Rule |42-8 Propesal, November |3, 2017, Revised November 20, 2017]1 120
[Tliis line and any line abovs it — Not for publication.]
Propozal [4) - Simple Majority Vole.

RESOLVED, Shareholders request that cur boand take cach step nocessary so that each voting
requirement in our charter and bylaws that calls for a greater thao stmple majority vote be
eliminated, :nd replaced by & requirement for 5 majoriry of the votes cast fr and against
applicable proposils, or a simple majority in complianes with applieable laws, If uscessary this
tneans the clossst stvndand o 2 majority of the votes cast firr pnd Sgains: such propoesl
consisteat with applicable Inws, 1t is important that our compeany ke each stap nacessary ty
adopt this proposal iopie completely.

Sharcowners are willing to pay a preminm for shaves of companies that have excellent corparate
EovermAnce. Supermujority voting requircments have besn found 10 I one ¢f 6 i
mechanisms thet are negatively relaied to company performance ascording to “What Matters in
Corporate Governanee™ by Lucien Bebehuk, Alma Cohen and Allen Perrell of the Harvard Law
School. Supermajority requirements are nsed to biock initiatives supporied by most shereowners
but opposed by a staivs quo mansgemen, h

This proposal topic wen rom 74% 1o §8% support &t Weyerhaeuser, Alcoa, Waste Management,
Goldman Sechs, FirgiEnergy, MoGraw-Hill and Macy"s, The proponents of these proposals
inchuded Ray 1. Chevedden and Williern Steiner.

Currently & | %-minarity can frustrate the will of our 79%~shaneholder majority. In other wotds 2
lwmntgmﬂdmmmeprnmmMm&umimpmﬁmhqmﬂwm
compaorats govenance. Covently the role of Eil Lilfy sharehoiders is diminished because
managemesnt can declgre a5 worthless & 79%-vote of shureholders on certain isnes,

Adophion of this peoposal would facititate the adoption of anmual election of sach dimctoz.
Hﬂpﬁﬁiﬂymﬂhwshﬂahuldﬂwillmhm'upmpmul for annusl election of each dircetor. When
& digeetor such 85 Michas] Egkew gets 15-times us many negative volgs a2 other dirsciors — he
should hinve (o stand for clection each year,

Fiamw;mwwmmtemm:
Simple Majorsty Vote — Proposal [4]
[The above ling - 1s for pubkication. ]

*** FISMA & OMB Memorandum M-07-16
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Notes:
William Steiner, ofo Kamlossy Law, PA, 4700 Shesidan St Suite J, Hollywood, FL 33021
sponzoied this proposal,

Please note thar the title of the proposal is part of the proposs).
wmmmmmammﬂrmmmmmmeﬁmmmm,m
be omitted Erom proxy publication based om jts mdﬁmﬁun,plmuhminamimngreﬂmut
from the proponent.

This propasa] is believed fo conform with Staff Lega) Bulletin No. 148 (CF), September 15,
2004 including (emphasis addcd):

Accordingly, going forward, we believs that it would not be appropriate for companies ta
exchude supporting statement language andfor an entire praposal e relance on rula
145-8(R{3) in the following circumestances:

* the comparty abjects to faciual assertions because they are nut supporied:

» the company objects to factual assertions thst, while not maieriatly falza or misleading,
may be disputed o counterad;

= the company objects to factual assertions because thosa assartions may be
interpreted by shareholders in a manner thaf is unfaverable 1o the company, its
direcions, or ks gificers; andfor

* the company ubjects 1o statements because they represent the opinian of the
sharehclder proponent ar s refarenced source, but the statemants 4re nat idanified
specifically a2 such.

We bedleve that it & appropriate under rule 14a-8 for companies fo addreas thess
objections in their efatements of opposition.

See als0; Sun Microsysiems, foe. (Nuly 21, 2005),
mmwlﬁimﬂﬁﬁﬂhehddunﬁlﬁﬂﬁ&muﬂnmﬁngmdemm

rﬁuhaum@?gatfh:mmmlming. Please schnowledge this proposal promptly by emsil

*** FISMA & OMB Memorandum M-07-16
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Exhihit B

Proposed Amendments ta the Amended Articles of Incarporatioi



FOR SLIBMISSION TO SHAREHOLDERS -
Cteclassification and Elimination of Supermajority

(As emended and sestated through Aefl21 268%Muy T 101 5)

ELTLILLY AND COMFPANY
ian Indiana corporation)

AMENDED ARTICLES OF INCORPORATION

I, Thi name of the Corporation shall be
ELI LILLY AND COMPANY.
2 The purposes for which the Corporation is formed are to engage in any lawful act

oy activity forwhich s corpuration may be organized under the Indiana Business Corporation
Law.

3. The period during which the Corporation is to centinue as a corporation is
perpetual.
4. The total number of shares which the Corporation shall have authority to issue is

3.205,000,000 shares, consisting of 3,200,000,000 shares of Common Stock and 5,000,000
shares of Preferred Stock. The Corporation's shares do not have any par or stated value, except
that, solely for the purpose of any statute or regulation imposing any tax or fee based upoi the
eapilalization of the Corporation, sach of the Corporation's shares shzll be deemed to have 4 par
value of $0.0] per share.

5 The following provisions shall apply to the Corporation’s shires:

{2l  The Corporation shall have the power 1a acquire (by purchase,
redemption, or otherwise), hold, own, pledge, sell, transfer, #3sign, Teisaue. cancel. op
otherwise dispose of the shares of the Corporation in the manner and to the extent now or
hereafier pernaitted by the laws of the State of [udiana (but such power shall not imply ar
abligation on the part of the owner or holder of any sharé 1o sell or otherwise tranafer
such share to the Corparation), including the power to purchase, redeem, or otherwise
acquire the Corporation's own shares, directly o indirectly, and without pro rata
treatment of the owners or holders of any: class or series of shares, unless, after giving
effect thereto, the Corporation would not be.able to pay its debts as they become due in
the usval course of business or the Corporation’s otal assets would be less than its total
liabilities (and without regard to any amounts that wauld be needed, if the Corporation
were to be dissolved at the time of the purchase, redemption, or other scquisition, (o
satisfy the preferential rights upon dissolution of sharehelders whose preferential rights
are superiar to those of the holders of the shares of the Corporation being purchassd,
redeemad, or otherwise soquired, unless ntherwise expressly provided with respect to-a
series of Preferred Stack). Shares of the Corporation purchased, redeemed, ot otherwise
acquired by it shall constitute authorized but unissued shares, unléss prior to any such



purchase, redemption;, or other acquisition, or within thirty (30) days thereafier. the Board
of Dircetors adopts a resolution providing that such shares constitute: authorized and
issued but not ourstanding shares,

(b)  Preterred Stock of any series that has been redeented (whether through the
operation of a retirement of sinking fund or otherwise) or purchased by the Caorporation,
ar which, if convertible, have been converted into shares of the Corporation of any other
class or series, may be reissued as a part of sich seties or of any other series of Prefamed
Stock, subject to such limimtions (ifany) as may be fixed by the Board of Direciors with
respact to such serics af Preferred Srock in agcordance with the provisions of Artiele 7 of
these Amended Articles of Incorparation.

{c) The Board of Directors of the Corporation may dispose of, issue, and sell
shares in accordance with, and in such amauats 4s may be pérmitied by, the laws of the
State of Indiana and the provisions of these Amended Articles of Inearporation and for
such considevation; at such price er prices, at such time or times and upon such terms and
conditions {theluding the privilege of selectively repurchasing the same) as the Board of
Directots of the Corporation shall determine, without the authorization ar approval by
any sharehplders of the Corporation, Shares may be disposed of, issued, and sold to such
persons, firms, or corporations as the Boaed of Directors may deternting, without any
preemptive or other tight on the part of the awners or holders of other shares of the
Carporation of any class or Kind to acquife such shares by reason of their awnership of
such other shares.

a. The tollowing provisions shall apply to the Common Stock-

(d) Except as otherwise provided by the Indiana Business Corporation Law
and subject {0 such shareholder disclosure and recognition procedures (which may
inclhide voting prohibifion sanctions} as the Corporation may by action of its Beard of
Directors establish, shares of Cominaon Stock shall have unlimited votiag rights and each
outstanding share of Comimon Stock shall, when validly issued by the Carporation, entitle
the record holder thereof to one yote at all shareholders' meetings on all matters
submitted to a vore of the sharcholders of the Corporation.

(b)  Shares of Common Stoek shall be equal in every respect insofar as theic
relationship to the Corporation is concerned, bui sich equality of righis shall not imply
equality of treatment as i redemption or ather acquisition of shares by the Corpotation
Subject ta the rights of the holders of any outstanding sefies of Preferred Stack. the
holders of Common Stack shall be entitled 1o share ratably in such dividends oF other
distributions (ofher than purchases, redemptions, ar other acquisitions of shares by the
Corporation), 1f aby, as are declared and paid from time to time on the Common Stock at
the discretion of the Board of Directors.

(€).  Intheevent of any liguidation, disselution, or winding up of the
Corporatior, eiiher yoluntary or involuntary, after payment shall have heen made ta the
holders of sny outstanding series of Preferred Stack of the full smount to which thev



shal] be entitled, the holders of Common Stack shall be entitled, o the exclision of the
holders of the Preferred Stock of any and all series, 1o shate, ratably according tw the
number ot shares of Commaon Stock held by thern, in all remaining assets of the
Corporation available for disteibution te its sharesholdors.

i The Board of Dirsctors is hercby eipressly aithorized to provide, out of the

unissued shares of Preferded Stock, for one or more series of Preferred Stock. Before any shares
of any such series are issued, the Board of Directors shall fix, and hereby is expressly
empowered (o fix, by the adeption and filing in accordance with the Tndiana Business
Cotporation Law, of an amendmeni or aimehdments to these Amended Ariicles of Incorparstion,
the terms of such Preferred Stock or series of Preferred Stock, including the following:

(a)  fhe designation of such series, the numiber of shares to constiture such
sertes and the stated value thereof if different from the par value thereof:

(k) whether the shares of such series shall have voting righis, in sddition ta
any vating sights pravided by law, and, if so. the terms of sich voting rights, which may
be general or limited and may inslude (he right, under specified cireninstances. io clect
additional directors:

(c) the dividends. if any, pavable gu such series, whether any such dividends
stall be cumulative, and, if so, from what dates, the conditions and dates upon which
such dividends shall be payable, the preference or relation which such dividends shall
oear to the dividends payable on any shares of stock of any othér class or any other series
of Preferred Stock;

(d}  whether the shares of such series shall be subject redemption by the
Corporstion and, if so, the times, prices ahd other condifions of such redemption;

(e) the ampunt or amounts payable upon shares of such series uporL &nd the
tights of the holders of such series in, the voluntary or involuntary liguidation, dissolution
orwinding up, orupon any distribution of the assets, of the Corparation:

{n whether the shares of such series shal! be subject to the operation of &
retirement or sinking fund and, if so, the extent to and manner in which any such
retirement or sinking fund shall be applied o the porchase or redemption of the shares of
such series for retirement ot other corporate parposes and the terms and provisions.
relative to the operation thereof;

(=) whether the shares of such seriés shall be convertible into, or
exchanggable for, shates of stock of any other class or any other series of Preferred Stock
ot any ofher securities (whether or nol issued by the Corporation) and, if so, the price or
prices o the rate ar rates of conversion or exchange and the method, if any, of adjusting
the same, and Any other terms and conditions of eonversion or exchange;

(b} the limitations end resirictions, if any. ta be effective while any shares of



such series are obtstanding upon the payment of dividends or the making of other
distributions o, and upan the purchase, redempticn or other acquisition by the
Corporation of, the Common Stock or shares of stock of any other class or any other
series of Preferved Stock:

(i} the conditions or restrictions, if any, upon the creation of indebicdness of
the Corporation or upon the issue of any additional stock, including additional shares af
such series orof any other series of Preferred Stock or of any other class of stock: and

(i) any othet powers, preferences und relative, participating, optional and
oitier special rights. and any qualifications, limitations and restrictions thareaf,

Except to the extent otherwise expressly provided in these Amended Aricles of Incorporation or
required by law (i) no share of Preferred Stock shall have any voting rights other than those
which shall be fixed by the Board of Directers pursuant to this Article 7 and (ii} no share of
Common Stock shail have any voting rights with respect to any amendment ta the terms of any
series af Preferred Stock: pravided hawever, that in the case of this clause (i) the terms af such
series of Preferred Stock, 13 so amended; could have been established without any vote of any
shares of Comimon Stock.

E. The Cotporation shall haye the power to declare and pay dividends of other
distributions upon the issued and outstanding shares of the Corporation, subject to the limitation
that & dividend or other distribution may not he made if. after giving it effect, the Corporation
would not be able to pay its debts as they hecome due in the nsual course of business or the
Corporation’s total assets would be less than its atal labilities (and without regard 1o any
amounts that would be needed, if the Corporation were 1o be dissolved at the time of the
dividend or other distribution, to satisfy the preferential rights upon dissotution of sharehalders
whose preferential rights are superior to those of the halders of shares receiving the dividend or
other distribution, unless otherwise expressly provided with respect ta aiy potstanding geries of
Preterved Stock), The Corporation shall have the power 1o issue shares of one class or series gza
share dividend or other distribution in cespect of that class oF seties or one or more other classes
ar serjes,

_ 49, The following provisions are inserted for the management of the business und for
the conduct of the affaits of the Corporation, and it is expressly providad that the same ars
intended o be in furtherance and not in limitation or cxclusion of the powers confimed by
Statyke;

(&) The number of directors of the Corporetion. exclusive of directars whi
may be elected by the holders of any one or mare series of Preferred Stock pursuani o
Article 7(b) (the "Preferred Stock Directars™), shall not be less than wine, the exaet
Humber to be fixed from time to time solely by resolution of the Board of Directors,
actifig by not less than a majerity of the directors then in office.

(b}  Fror o the 2019 annual meeting of direciors, the Board of Directars
(exclusive of Preferied Stock Directors) shall be divided into three classes, with the term

4 =



nf office of one c]ass expiring each year. Arite-anitai-resting-of shareheldaps a4 085

i ;aswmmmﬁmwwmmmm
G etre-Commencing with
the annual memmg of sharcholdf:rs in +9862{]]'_-J each class of directors whese erm shall
then expire shall be elected to hold office for a threecne-year term- expiring at the next
annual meetng of shargholders. [n the case of any vacancy on the Board-eFSireetars:

melndinea-vaoancy-created-by-sn-trcrease-n-the-pupvber of Directors, the vacancy shall
be filled by election of the Board of Directors with the director so elected 1o serve for the
remainder of the term crf' the dmectc:r bemg replaced or, ln thc case nf an addnmnal
director, feeth A i : B8
assigned-until the next annual meeting uf shamhnlders AII dlrf:ct::rrs shall continue in
office until the election and qualification of their respective successors in office. When

passtble—No decrease in the number of directors shall have the effect of shortening the
term of any incumbent director. Election of directors need not be by written ballot unless
the By-laws so provide.

{c) Any director or directors (exclusive of Preferred Stock Directors) may be
removed from office at any time, but only for cause and only by the affirmative vote of at

least-B30%a mejority of #he-votes eptitled sa-becast by the holders-sFat-the-euistanding
skares of Voting Stock (as defined in Article 13 hereof), voting together as a single class.

10, The Board of Directors of the Corporation is exclusively authorized (a) to adoprt,
repeal, alter or amend the By-laws of the Carporation by the vote of 8 majority of the entire

Board of Directors and (b) to adept any By-laws which the Board of Dvirectors may deem
necessary or desirable for the efficient conduct of the affairs of the Corporation, including,

without limitation, provisions governing the conduct of, and the matters which may properly be
brought before, meetings of the shareholders and provisions specifying the manner and extent to

which prigr notice shall be given of the submission of proposals to be submitted at any meeting
of sharehalders or of nominations of elections of directors to be held at any such mesting.

11.  The Corporation shall, 1o the fullest extent permitted by applicable law now or
hereafter in effect, indermmify any person who is or was a ditector, officer or employee of the
Corporation (an "Eligible Persen”) and who is or was involved in any manner (including,

L,
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without limitation, 48 a party or a witness) or is threaened 6 be made 56 involved in any
threatened, pending or completed investigation, claim, action, suit or proceeding, whether civl|,
erimninal, administeattve or investigative (including, without limitation, any actian, suit or
proceeding by or in the right of the Corperation 1o procure & judgment in its favor) (a
“Proceeding”) by reason of the fact that such person is or wag a director, officer or employce of
the Corporation or is or was serving at the request of the Corporation as a direetor, officer,
employee, pariner, member, manager, trustee, fiduciary or agent of another corporation,
partnership, joint venture, limited liability company, rast or other enterprise (including, without
limitation, any employee benefit plan). against all expenses (including attorneys” fees),
Judprments, fines or penaltics (including excise taxes gssessed with respect to an employee
benefit plan} and amounts paid in setflement actually and reasonably incurmred by such Eligible
Persen in eonbection with such Proceeding; provided, however, that the foregoing shal| not
apply to a Ptoceeding commenced by an Eligibie Pérson except to the extent provided otherwise
in the Corporation's By-laws or an agreement with an Eligible Person, The Corporation may
establish provisions supplemental to or in furtherance of the pravisions of this Article 11 ;
including, but not limited to, provisions concerning the determination of any Eligible Person 1o
ndemnification, mandatory or permissive advancement of expenses o an Eligible Person
meurred in connection with a Proceeding, the effect of any change in control of the Corporaticn
on mdemnitication and advancement of expenses and the funding or athet payment of amounts
necessary to effect indemnification and advancement of expenses, in the By-laws of the
Corporation or in agreements with any Eligikle Person.

12.  Except as otherwise expressly provided for in these Amended Articles of
locarporation, the Corporation reserves the tight to amend, alter or tepeal any provision
contained in these Amended Articles of Incorporation, in the manner now or heresfier presecribed
by taw, and all rights conferred upon shareholders herein are subject tothis reservation.

13.  inaddition 10 all other requirements imposed by faw and these Amended Articles

WMWWWWM, none of the

actions ot transactions listed in pacagraph (a) below shall be ffected by the Corporation, or
apptoved by the Corporation as a shareholder of any majority-owned subsidiary of the
Carparation it; as of the record date for the determination of the shareholders entitled to vate
therean, any Related Person (as hereinafier definad) exists, unless the applicable requirements pf
paragraphs (b), (c), (d), fed-and (%) of this Article 13 are satisfied.

(a) The actions or transactions within the séope of this Atticle |3 are zs
follows;

(i} any merger or consalidation of the Corporation or any of ite
subsidiaries into or with such Related Person:

(i1} any sale, lease, exchange, or other dizposition of all orany substantial
part of the assets of the Corporation or any of its majority-owned subsidiaries to
ar with such Related Person;

(117} the issuance or delivery of any Voting Stock {as hereinafier defined)

s



or of voting seeurities of any of the Corpomtion's majority-owned subsidiaries to
such Related Person in exchange for cash, other assets or securities, or g
combination thereot;

(iv) any voluntary dissolution or liquidation of the Corporation:

(v) any reclassification of securities (including any reverse stock split). or
recapitalization of the Corporation, or any merger or cansolidation of the
Carparation with any of its subsidiaries, or any other wansaction (wheiher or not
with or otherwise involving a Related Person) that has the effect, directly or
indirectly, of increasing the proportionate share of any class or seties of capital
stock of the Corporation, or any secutities convertible into capital stock of the
Corporation or into equily securities of any subsidiary, that is beneficially owned
by any Related Person; or

(vi) any agreement, contract, or other arrangement providing for any one
or'more of the actions specified in the foregoing clauses (i) through (V).

{b)  The actions and transactions described in paragraph (a) of this Article 12
shall have been authorized by the affirmative vate of a-lesst-80%-ofatla matority of the
votes entitled to be cast by holders of all the outstanding shares of Voting Stock, voting
together as a single class.

il {c} Unless approved by a majority of the Continuing Directors, after
becoming a Related Person and prior to consummation of such action or transaction;.

{1) the Related Person shall not have acquired fram the Corporation or ahy
of its subsidiaries any newly fsseed or weasury shares of capital stock or any
newly issued securities convertible into capital stock of the Corporation or any of
its majority-owned subsidiaries, directly or indirectly (except upon canversion of
convertible securities acquired by it prier to becoming a Related Persan or as a
result of a pro rata stock dividend or stock split or other distribution of stock 1o all
sharehalders pro rata).

(i) such Related Person shall not have received the benefit directly or
indirectly (exvept proportionately as a shareholder) of any loans, advances,
guarantees, pledges, or other finaneial assistance or tax eredits provided by the
Corporation or any of its majority-owned subsidiaries, or made any rmajor changes
in the Corporation's or any of its majority-owned subsidiaries businesses or
capital structures or teduced the current rate of dividends payable on the
Corporatipn's capital stack below the rate in effect immediately prior to the time



siich Related Person became o Related Person; and

(i1} such Related Person shall have taken all required actions within its
power o ensurs that the Corporation's Board of Directors included representation
by Continuing Directors at least proportionaie to the voting power of the
shareholdings of Veting Stock of the Corporation's Remaining Public
Shareholders (as herelnafier defined), with a Continuing Divector (o ocgupy an
additional Board position if a fractional vight to a diréctor vesults and, in ahy
event, with ai leasi ane Continoing Direclor to serve on the Board so long as thers
are any Remaining Public Sharcholders,

(ed] A proxy staternent responsive to the requiremients of the Securities
Exchange Act of 1934, as amended, whether or not the Corporation s (hen subjeei to
such regiiiremsnts, shizll be mailad to the shareholders of the Corporation for the purpose
of soliciting shareholder approval of such action or transaction and shall eontain at the
front thereof, in a prominent place, any recommendations as to the advisability or
inadvisability of the action or transaction which the Continuing Dirsctors may choose to
state and, iF deemed advisable by a majority of the Continuing Dirgciors, the opinion of
an investriient banking firm selected by a majority of the Continwng Directors as to the
fairness (or riot) of the tenms of the action or transaction from a financial point of view w
the Remaining Public Sharcholders, such investment banking firmi to be paid a reasonable
fee for its services by the Cotporation. The requirerments of this. paragraph (ed) shall not
apply ko any such action or transaction which is approved by a majority of the Continuing
Directors.

(&}  For the purpose of this Article 13

(1) the term "Related Pergon” shall mean any other corporation, person, ar
entity which beneficially owns or controls, dirsctly or indireetly, 5% or mare of
the outstanding shargs of Vating Stock, and any Affiliate or Associate (as those
terms are defined in the General Rules and Repulations under the Securities
Exchange Act of 1934) of a Related Person; provided, hawever, that the term
Relaied Person shall not include (a) the Corporation or any of jts subsidiaries, iy
any profit-sharing, employee stock ownership or other employee benefit plan of
the Corporalion orany subsidiary of the Corpoeration or any trustee of or fiduciary
with respect to arty such plan when acting in sush capacity, or (¢) Lilly
Endowment, Inc,; and firther provided, that no corporation, person, or entity shal
be deemed to bea Related Person selely by reascn of being an Affiliate or
Associate of Lilly Endowment, Ing.;

(ii} a Related Persan shall be deerned 1o own ar control, direct]y or
indircetly, any outstanding shares of Voting Stock awned by it or any Affiliate or
Associare of record or beneficially, including without limitation shares

a. which it has the right to aequire pursuant to any agreement, or
upon exercise of canvertion rights, warrants, or oplions, or otherwise or
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b. which ate beneficially owned, direetly or indirectly (including
shares deemed owned through application of clause a. above), by any
other corporation. persom, or other entity with which it or its Atfilime or
Associate has any agreement, arrngement, ov understanding for the
purpose of acquiring, holding, voting, or disposing of Voting Stock, or
which is its Affiliate (other than the Corporation) ar Associate (other than
the Corporation);

(3t} the term “Veting Stock” shall mean all shares of any elass of capital
swoek of the Corporation which are entitled to vote penerslly in the election of
directors;

(1v) the term "Continuing Directar” shall mean a.director who i5 Hel an
Affiliate ar Associate or representative of 4 Related Person and who was 3
member of the Board of Directors of the Corporation immediately prior to thie
time that any Related Person invelved in the proposed action ortransaction
became a Related Person or a director who is not an Affiliate or Asseciate or
representative of a Relatad Person and who was nominated by a majority of the
remaining Continuing Directors; and

(v) the ferm "Remaining Public Shareholders" shall mean the holders af
the Corporation’s capital stock other than the Related Person,

{(el) A majority of the Continuing Direciors of the Carporation shall have the
power and duty to determine for the purposes of this Article 13. on the basis of
information then known to the Continuing Directars, whether (i) any Related Person
exists or is an Affiliate or an Associate of another and (ii) any proposed szle, fease,
exchange, or other disposition of part of the assets of the Corporation or any majority-
owined subsidiary involves a substantial parr of the assets of the Corporation of any of its
subsidiaries, Any such determination by the Continoing Direetors shall be conclusive and
binding for all purposes.

(hg)  Nothing contained in this Article 13 shall be construed to relieve any
Related Person or any Affiliate or Associate of any Related Person from any fiduciary
abligation imposed by law.

{{h)  The Fact that gny action or transaction complies with the provisions of this
Article |3 shall not be construed to walve or satisty sny other requirement of Jaw or these
Amentled Articles of Incovporation or to impose any fiduciary duty, obligation, or
responsibility on the Board of Directors or any member thereot, to approve such action or
tranisachion or recomimend its adaoption or approval to the shareholders of the Corporation,
aor shall such compliance limit, prohibit, or othérwise restrict in any mannsr the Board of
Directors, ar any member thereof, with respect w evaluations of or actions and respanses
taken with respect to such achion or transaction. The Board of Directars of the
Carparation, when evaluating any actions or transactions described in paragraph (@) of
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this Article 13, shall, in connection with the exercise of its judzment in determining what
i in the best interests of the Corporation and its shareholders, give due consideration to
all relevant factors, including without limitation the social and economic effects on the
employess, customers, suppliers, and other constituents of the Corporation and its
subsidiaries and on the communities in which the Corporation and its subsidiasies operate
or are lpcated.
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L4, A total af 1,500,000 shargs of the 5,000,000 shares of authorized Preferred Stock
are designated as "Series B Junior Participating Preferred Stock™ (the "Series B Preferred
Stock™). Such number of shares may be increaged or decreased by resolution of the Board of
Directors; provided that no decrease shall reduce the number of shares of Series B Preferred
Stock 1o 2 number less than the number of shares then outstanding plus the number of shares
reserved for issuance upon the exercise of outstanding options, rights or watrants or npon the
eonversion of any outstanding securitiss issued by the Corporation convertible into Series B
Preferred Stock. The Series B Preferred Stock shall possess the rights, preferences,
qualifications, limitations, and restrictions set forth below:

(a}  The holders of shares of Series B Preferred Stock shall have the following
rights to dividends and distribitions:

(i) Subject to the rights of the holders of any shares of any series of
Preferred Stock (or any similar stock) ranking prior and supetior to the Series B
Preferred Stock with respect to dividends, the holders of shares of Series B
Preferred Stock, in preference to the holders of Common Stock, without par value
(the “Commaon Stock™}, of the Corporation, and of any other junior stock, shall be
entitled to recetve, when, as and i declared by the Board of Directors out of funds
legally available tor the purpose, quarterly dividends payable in cash on the tenth
day of March, June, September and December in esch year (each such date being
referred to herein 4s a “Quarterly Dividend Payment Date™), commencing on the
first Cluarterly Dividend Payment Date afier the first issvance of a share or
fraction of a share of Series B Preferred Stock, in an amaunt per share {roonded 1o
the nearest cent) equal to (he greater of (a) $10 or (b) subject to the provision for
adjustment hertinafter set forth, 1,000 times the aggregate per share amount of all
cash dividends, and 1,000 times the aggregate per share amount (payable in kind)
of all nen- cash dividends or other distributions, other than a dividend payable in
shares of Common Stock or 4 subdivision of the outstanding shares of Common
Stock (by reclassification or otherwise), declared on the Common Stock since the
immediately preceding Quatterly Dividend Pavment Date or, with respect to the
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first Quarterly Dividend Payment Dare, since the first isspance of any share or
fraction of a shate of Series B Preferred Stock, In the event the Corporation shall
at any time declare or pay any dividend on the Commmon Stock payabia in shares
of Common Stock, or effect 2 subdivision o combination or consolidation of the
ontstanding shares of Common Stock (by reclassification or atherwise than by
payment of a dividend in shares of Cominon Stoclk) into a greater ar jesser
numbet oF shares of Common Siock, then in each such case the amount 10 which
holders of shares of Series B Preferred Stock were entitled immediately pricr to
such event under clause (b) of the preceding sentence shall be adjusted by
rultiplying such amount by a fraction, the numeratot of which iz the number of
shares of Cammon Srock outstanding immediately sfter such event and the
denominator of which is the number of shares of Commaon Stacl that were
putstanding immediately prier to snch event,

(i} The Corperation shall declare a dividend or distribution on the
Series B Preferred Stock as provided in paragraph (A} of this Section immediately
afier it declares a dividend or distribution on the Comman Stock (ather than
dividend payable in shares of Common Siock); provided that, in the eyvenl ng
dividend or distribution shall have heen declared on the Common Stack during
the petiod hetween any Quarterly Dividend Payment Date and the next
subsequent Quarterly Dividend Payment Date, a dividend of $10 per share.an lhe
Series B Preferred Stack shall nevertheless he payable on such subsequent
Quarterly Dividend Payment Daie.

(iii)  Dividends shall begin to acerue and be cumulative on outstanding
shares of Series B Preferred Stock from the Quartesly Dividend Payment Date
next preceding the date of issue of suich shares, unless the date of issue ofsuch
shares is prior io the record date for the first Quarterly Dividend Payment Date, in
which sase dividends on such shares shal begin to accrue from the date of issue
of such shares, or unless the date of issue is a Quarterly Dividend Payment Date
or is a date after the record date for the determination of hoiders of shates of
series B Preferred Stock entitled ta receive a quatterly dividend and before sucly
Quartetly Dividend Payment Date, In either of which events such dividerids shall
beirin 1o acerue and be cumulative from such Quarterly Dividend Payment Date,
Accrued but unpaid dividends shall not bear interest. Dividends paid on the shares
of Series B Preferred Stock in an atount less thap the total amonnt of such
dividends ai the time scerued and payable on sugh shares shall be alloeated pra
eata on a share-by-share basis among all such shares at the time outstanding. The
Board of Directors may fix a record date for the deermination of holders of
shares of Series B Preferred Stock entitled to receive payment of a dividend or
distribution declared ihereon, which record date shall be not more than 60 days
prior to the date fixed for the payment ihereof.

(b)  The holders of shates of Series B Preferred Stock shall have the following
voting rights:
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{1} Subject to the provision for adjnsunent hereinafter set forth. each
share of Series B Preferred Stock shall entitle the holder thereof to 1000 votes an
all matiers submitted to a vote of the stockholders of ths Comoration. In the event
the Corporation shall al any time deciare or pay any dividend on the Common
Stock payable in shares of Comman Stock, or effect a subdivision ¢r combination
or consolidation of the outstanding shares of Cammon Stock (by reclassification
or othetwise thati by payment of a dividend in shares of Common Stock) into a
greater or lesser number of shares of Comman Stock, then in each such case the
number of votes per share to which holders of shares of Series B Preferred Stock
were entitled immediately priot to such event shall be adjusted by omltiplying
such number by a fraction, the numerator ef which s the number of shares of
Cominon Stack outstanding immediately afier such event and the denominator of
which is the number of shares of Common Stock that wers oytstanding
immediately prior to such event.

(i)  Exceptas otherwise provided herein, 1o any other Articles of
Amiendment creating a series of Preferred Stack orany similar stock, or by law,
the holders of shares of Series B Preferred Stock and the halders of shates of
Commoan Siock and any other capital stock of the Corporation having géneral
voting rights shall vote togethet as one class on all matters subntitted to a vore of
stockholders of the Corporation,

(lii)  Except as set forth herein, or as utherwise provided by law, hoiders
of Series B Preferred Stock shall hayve na special voting rights aod their consent
shiall not be required (except to the extent they are entitled to vote with holders of
Comunon Stock as set forth herein) for taking any corporate action.

The Corparation shail be subject to the following restrictions:

(i) Whenever quarterly dividends or other dividends or distributions
payable on the Series B Preferred Stock as provided in Sectian 2 ars im arrears,
theresfier and unti) all acetued and ynpaid dividends and distributions, whather o
not declared, on shaves of Serics B Preferred Stock outstanding shall have been
paid in fuli, the Corporation shall not:

a. declate or pay dividends, or make any other distributions,
on any shares of stock ranking junior (either as to dividends or dpen
liquidation, dissolution or winding up) i the Series B Preferred Stock:

b declare or pay dividends, or make any ether distributions,
on sny shares of steck ranking on & parity (sither as to dividends or Upon
liquidation, dissolution or winding up) with the Series B Preferred Stock,
except dividends paid ratably on the Series B Preferred Stock and all such
parity stock on which dividends are payable or in arrears in proportion o
the total amounts to which the holders of al! siich sharés are then gntitled;
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¢ redeem ar purchase or otherwise acquire for cohsidération
shares of any stock ranking junior (either as to dividends or upon
liquidation, dissolution or winding up) to the Series B Prefarred Stock,
provided that the Corporation may at any time redeen, purchase or
ptherwise acquire shares of any such junior stock in exchange for shares of
any stock of the Cotporation ranking junior (zither as to dividends or gpon
disselution, liquidation or winding up) o the Series B Preferred Stock: or

d. redeem or purchase or otherwise acquire for consideration
any shares of Series B Preferved Stock, or any shares of stoek ranking on a
parity with the Series B Preferred Stock, except in accordance with a
purchase offer made in writing or by publication (as derermined by the
Board of Directors) to alt holders of such shares upon such terms as the
Board of Directors, after consideration of the respective annual dividend
rates and other relative rights and preferences of the respective series and
¢lasses, shall determine in good faith will result ih fair and equitable
treatiment among the respective series o ¢lasses.

(i) The Corpuration shall net permit any subsidizry of the Corporation
to purchase or atherwise acquite for considecation any shares of stock of the
Corporation unless the Corporation could, under paragraph (i) of this Arfjcle
L4(c). purchase or atherwise acquire such shares ar such time and in such mamner.

(d)  Any shares of Series B Preferred Stack purchased or otherwise acquired
by the Corporation in any manner whatsoever shal] be retired and canceled promptly after
the agquisition thereof. All such shares shall upon their cancellation become anthorized
but umssued shares of Preferved Stock and may be reissued as part of 2 new sériés of
Preferred Siock subjzet to the conditions and restrictions on issuance set farh hereir. in
the Articles of Incorporation, or in any other Afticles of Amendment creating a serjes of
Preferred Stock ar any similar stack or as otherwise required by law,

(e) Upon any liquidation, dissolution or winding up of the Corparation, no
distribution shal] be made (i) to the holders of shares of stock ranking jueior (either as to
dividends or upan liquidation, dissolution or winding up) to the Series B Preferred Stock
unless, priar thereto, the holders of shares of Series B Preferred Stock shall kave received
the greater of (a) $1000 per share, plus an amount equal to acorued and unpaid dividends
and distributions thereon, whether ar not declared, to the date of such payment, ar (B} an
aggregate amount per share, subject to the provision for adjustment hersinafier ser forth,
equal 10 1000 times the aggregate smount to be distributed per shars to halders of shares
ot Coritmon Stocis, or (ii) to the holders of shares of stock ranking on a parity (either as (o
dividends or upon liquidation, disselution ar winding up) with the Series B Praferred
Stoek, except disiributions made ratably on the Series B Preferred Stock and all such
parity stock in proportion to the total amourits to which the holders of all siich shares ate
entitled upon such liquidation, dissolution or winding up. 1n the event the Corporation
shall at any tme declare or pay any dividend on the Common Stock pavable in shares of
Common Stock, or effect a subdivision or combination or consolidation of ihe
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outstanding shares of Commion Stock (hy reclassification or oth=rwise than by payment
of a dividend in shares of Comman Stock) into a greater or lesser nurmber of shares of
Common Stock, then in each such case the aggregate amount to which holders of shares
of Series B Preferred Stock were entitled immediately prior 1o such event upder the
proviso in clause (1) of the preceding sentence shall be adjusted by multiplying such
amount by a fractica the numerator of which is the number of shares of Comimon Stock
outsianding immediately after such event and the denominator of which is the number of
shares of Corniman Stock that were outstanding immediately priot to such event,

() In case the Corporation shall enter into any consolidation, merger,
combination o ather ttansaction in which the shares of Common Stock are pxchanesd lor
or changed into other stock or securities, eash and/or any other property, then inany such
case each share of Series B Preferred Stock shall at the same time be similatly exchanged
ar changed inta an amount per share, siibjéct Lo the provision for adjustment heretnafter
st Torth, equal to 1000 times the ageregate amount of stock, securities, cash andlor any
other property (payable in kind), as the case may be, inte which or far which each share
of Common Stock is changed or sxchanged. In the event the Cotporation shall atany
time declare or pay any dividend on the Common Steck payable in sharss af Cominon
Stock, or effect a subdivision or combination ot cansolidation of the sulstanding shares
of Common Stock (by reclassification or otherwise than by payment of a dividend i
shares of Common Stock) into & greater or lesser number of shares of Common Stoek,
then in each such case the amount set forth in the préceding semtence with respect to the
exchange or change of shaves of Series B Preferred Stock shall be adjusted by
multiplying such amount by a fraction, the numerator of which is the number of shapes of
Common Stock outatanding immediately afier such event and the denominator of which
is the number of shares of Cammon Stock that were oulstanding immediately prior to
such event,

(g}  The shares of Series B Preferred Stock shall not be redesmable.

(k) TheSeries B Preferred Stock shall rank, with respect to the payment of
dividends and the distribution of assets, junior to all saries oF any other class of the
Corperation's Preferred Stock.

(i) The Amended Articles of Incorporation of the Corporation shall not be
amerided in any manner which would malterially alber or change the powers, preferences
or special rights of the Series B Preferred Stock so as ta affect them adversely without the
affirmative vore of the holders of at least two-thirds of the outsianding shares of Series B
Preferved Stock, voting together as a single class,

() In the avent that the Rights Agreement dated as of July 20, 1998 beiween
the Corporation and First Chicage Trust Company of New Yark, as Rights Agent (or any
successor Raphts Agent) 15 terminated or expires prior o the issuance of any shares of
Series B Freferred Stock, all shares of Series B Preferred Stock shall become authorized
but unissued shares of Preferred Stock and may be reissued ps part of'a new series of
Preferred Stock subject to the conditions and resteidtions an issuance set forth in the
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Articles of Incorporation ot in any other Arficles of Amendment creaning a series of
Preferred Stock or any similar stock or as otherwise required by Taw,

15, Subject to the rights of the holders of preferred stock to elect any directors voting
separately as a olass ot serizs, et epoh annual mesting of shareholders, the directors to be elected
At the meeting shall be chosen by the majority of the votes cast by the holders of shares entitled
to vote in the election at the meeting, provided a quonum s present; provided, however, that if
the number of nominess exceads the number of directors to e elected, then directors shall he
elected by the vote of g plurality of the votes cast by the holders of shares anfitled to vate,
provided a quonim is present. For purposes of this Article 15, @ “majority of votes cast” shall
migan that the number of vates cast “for” a director's elzction exceeds the number of yvetes easy
“against™ thar director's election.
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