
  

 
 

  

  
  

   

    
    

   
 
 

 
 

 

 

   

DIVISION OF 

CORPORATION FINANCE 

UNITED STATES 

SECURITIES AND EXCHANGE COMMISSION 

WASHINGTON , D.C. 20549 

December 18, 2018 

Scott H. Kimpel 
Hunton Andrews Kurth LLP 
skimpel@huntonak.com 

Re: DTE Energy Company 
Incoming letter dated December 4, 2018 

Dear Mr. Kimpel: 

This letter is in response to your correspondence dated December 4, 2018 
concerning the shareholder proposal (the “Proposal”) submitted to DTE Energy Company 
(the “Company”) by Kenneth Fink (the “Proponent”) for inclusion in the Company’s 
proxy materials for its upcoming annual meeting of security holders.  Copies of all of the 
correspondence on which this response is based will be made available on our website at 
http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml. For your reference, a 
brief discussion of the Division’s informal procedures regarding shareholder proposals is 
also available at the same website address. 

Sincerely, 

M. Hughes Bates 
Special Counsel 

Enclosure 

cc: Kenneth Fink 
***

*** FISMA & OMB Memorandum  M-07-16 

http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml
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December 18, 2018 

Response of the Office of Chief Counsel 
Division of Corporation Finance 

Re: DTE Energy Company 
Incoming letter dated December 4, 2018 

The Proposal relates to an assessment.  

There appears to be some basis for your view that the Company may exclude the 
Proposal under rule 14a-8(e)(2) because the Company received it after the deadline for 
submitting proposals.  Accordingly, we will not recommend enforcement action to the 
Commission if the Company omits the Proposal from its proxy materials in reliance on 
rule 14a-8(e)(2). 

Sincerely, 

Kasey L. Robinson 
Special Counsel 



 
 
 

 
  

 
 
 

 
  

 

 
   

    
 

 
    

  
   

  

   
 

 
 

   
   

   

  
  

  

DIVISION OF CORPORATION FINANCE 
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS 

The Division of Corporation Finance believes that its responsibility with respect 
to matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the 
proxy rules, is to aid those who must comply with the rule by offering informal advice 
and suggestions and to determine, initially, whether or not it may be appropriate in a 
particular matter to recommend enforcement action to the Commission.  In connection 
with a shareholder proposal under Rule 14a-8, the Division’s staff considers the 
information furnished to it by the company in support of its intention to exclude the 
proposal from the company’s proxy materials, as well as any information furnished by 
the proponent or the proponent’s representative. 

Although Rule 14a-8(k) does not require any communications from shareholders 
to the Commission’s staff, the staff will always consider information concerning alleged 
violations of the statutes and rules administered by the Commission, including arguments 
as to whether or not activities proposed to be taken would violate the statute or rule 
involved.  The receipt by the staff of such information, however, should not be construed 
as changing the staff’s informal procedures and proxy review into a formal or adversarial 
procedure. 

It is important to note that the staff’s no-action responses to Rule 14a-8(j) 
submissions reflect only informal views. The determinations reached in these no-action 
letters do not and cannot adjudicate the merits of a company’s position with respect to the 
proposal.  Only a court such as a U.S. District Court can decide whether a company is 
obligated to include shareholder proposals in its proxy materials.  Accordingly, a 
discretionary determination not to recommend or take Commission enforcement action 
does not preclude a proponent, or any shareholder of a company, from pursuing any 
rights he or she may have against the company in court, should the company’s 
management omit the proposal from the company’s proxy materials. 



HUNTON ANDREWS KURTH LLP 
2200 PENNSYLVANIA AVENUE, NWHUNTON 
WASHINGTON, D.C. 20037-1701 

ANDREWS KURTH 

TEL 202 • 955 • 1500 
FAX 202 • 778 • 2201 

SCOTT H. KIMPEL 
DIRECT DIAL: 202 • 955 • 1524 
EMAIL: skimpel@HuntonAK.com 

December 4, 2018 FILE NO: 055788.0000041 

VIA EMAIL (shareholderproposals@sec.gov) 

U.S. Securities and Exchange Commission 
Division of Corporation Finance 
Office of Chief Counsel 
l 00 F Street, N.E. 
Washington, D.C. 20549 

Re: DTE Energy Company 
Shareholder Proposal Submitted By Kenneth Fink 
Securities Exchange Act of 1934 - Rule 14a-8 

Dear Ladies and Gentlemen: 

I am writing on behalf of DTE Energy Company, a Michigan corporation ("DTE" or 
the "Company"), pursuant to Rule 14a-8G) promulgated under the Securities Exchange Act of 
1934, as amended (the "Exchange Act"), to inform you that the Company intends to omit 
from its proxy statement and form of proxy for its 2019 Annual Meeting of Shareholders (the 
"2019 Proxy Materials") a shareholder proposal entitled "Criterion for Economic Assessment 
of the Continued Operation of Fermi 2" (the "Proposal"), submitted by Kenneth Fink (the 
"Proponent"). We respectfully request that the Staff of the Division of Corporation Finance 
(the "Staff') of the Securities and Exchange Commission (the "Commission") concur with the 
Company's view that, for the reasons stated below, the Company may exclude the Proposal 
from the 2019 Proxy Materials. 

In accordance with Section C of Staff Legal Bulletin No. 14D (Nov. 7, 2008) ("SLB 
14D"), the Company is emailing this letter and its exhibits to the Staff at 
shareholderproposals@sec.gov. In accordance with Rule 14a-8G), the Company is submitting 
this letter not less than 80 calendar days before the Company intends to file its definitive 2019 
Proxy Materials with the Commission and is concurrently sending a copy of this 
correspondence to the Proponent, as notice of the Company's intent to omit the Proposal from 
the 2019 Proxy Materials. 

Rule 14a-8(k) and Section E of SLB 14D provide that shareholder proponents are 
required to send companies a copy of any correspondence that the shareholder proponent 
elects to submit to the Commission or the Staff. Accordingly, the Company is taking this 
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