UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

DIYISION OF
CORFORATION FINANCE

December 8, 2017

Douglas J. Rein
DLA Piper LLP (US)
doug.rein@dlapiper.com

Re:  QUALCOMM Incorporated
Incoming letter dated October 30, 2017

Dear Mr. Rein:

This letter is in response to your correspondence dated October 30, 2017
concerning the shareholder proposal (the “Proposal’) submitted to QUALCOMM
Incorporated (the “Company”) by James McRitchie (the “Proponent™) for inclusion in the
Company’s proxy materials for its upcoming annual meeting of security holders. We
also have received correspondence on the Proponent’s behalf dated November 6, 2017.
Copies of all of the correspondence on which this response is based will be made
available on our website at http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml.
For your reference, a brief discussion of the Division’s informal procedures regarding
shareholder proposals is also available at the same website address.

Sincerely,

Matt S. McNair
Senior Special Counsel

Enclosure

CcC: John Chevedden

Kk

*** FISMA & OMB Memorandum M-07-16
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December 8, 2017

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  QUALCOMM Incorporated
Incoming letter dated October 30, 2017

The Proposal requests that the board take each step necessary so that each voting
requirement in the Company’s charter and bylaws that calls for a greater than simple
majority vote be eliminated, and replaced by a requirement for a majority of the votes
cast for and against applicable proposals, or a simple majority in compliance with
applicable laws. If necessary, this means the closest standard to a majority of the votes
cast for and against such proposals consistent with applicable laws.

There appears to be some basis for your view that the Company may exclude the
Proposal under rule 14a-8(i)(10). In this regard, we note your representation that the
Company will provide shareholders at its 2018 annual meeting with an opportunity to
approve amendments to its certification of incorporation that, if approved, will remove all
supermajority voting requirements in the Company’s certificate of incorporation and
bylaws. Accordingly, we will not recommend enforcement action to the Commission if
the Company omits the Proposal from its proxy materials in reliance on rule 14a-8(i)(10).

Sincerely,

Evan S. Jacobson
Special Counsel



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect
to matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the
proxy rules, is to aid those who must comply with the rule by offering informal advice
and suggestions and to determine, initially, whether or not it may be appropriate in a
particular matter to recommend enforcement action to the Commission. In connection
with a shareholder proposal under Rule 14a-8, the Division’s staff considers the
information furnished to it by the company in support of its intention to exclude the
proposal from the company’s proxy materials, as well as any information furnished by
the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders
to the Commission’s staff, the staff will always consider information concerning alleged
violations of the statutes and rules administered by the Commission, including arguments
as to whether or not activities proposed to be taken would violate the statute or rule
involved. The receipt by the staff of such information, however, should not be construed
as changing the staff’s informal procedures and proxy review into a formal or adversarial
procedure.

It is important to note that the staff’s no-action responses to Rule 14a-8(j)
submissions reflect only informal views. The determinations reached in these no-action
letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is
obligated to include shareholder proposals in its proxy materials. Accordingly, a
discretionary determination not to recommend or take Commission enforcement action
does not preclude a proponent, or any shareholder of a company, from pursuing any
rights he or she may have against the company in court, should the company’s
management omit the proposal from the company’s proxy materials.



JOHN CHEVEDDEN
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November 6, 2017

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549 .

# 1 Rule 14a-8 Proposal
QUALCOMM Incorporated (QCOM)
Simple Majority Vote

James McRitchie

Ladies and Gentlemen:

This is in regard to the October 30, 2017 no-action request.

The company did not submit a compete pre no action request dialog history involving the
proponent parties and the company in an effort to make a no action request unnecessary.

The company did not make an argument that the dialog between the company and proponent is
of no interest to the Staff in its role in protecting shareholders.

We will consider withdrawing the rule 14a-8 proposal after the company summarizes in a fair
manner the effort that the proponent parties took to make this no action request unnecessary.

Sincerely,

ohn Chevedden
cc: James McRitchie

David Zuckerman <dzuckerm@qualcomm.com>

*** FISMA & OMB Memorandum M-07-16



DLA PiperLLP (US)

4365 Executive Drive, Suite 1100
San Diego, California 92121-2133
www.dlapiper.com

DLA PIPER

Douglas J. Rein
doug.rein@dlapiper.com
T 858.677.1443
F 858.638.5043

October 30, 2017

VIA E-MAIL (shareholderproposals@sec.gov)

Office of Chief Counsel

Division of Corporation Finance

U.S. Securities and Exchange Commission
100 F Street NE

Washington, DC 20549

Re: OUALCOMM Incorporated
Stockholder Proposal of James McRitchie
Securities Exchange Act of 1934—Rule 14a-8
Request for No-Action Letter

Ladies and Gentlemen:

On behalf of our client, QUALCOMM Incorporated, a Delaware corporation (the “Company™),
we are submitting this letter advising you of the Company’s intent to exclude from its Proxy
Statement and Form of Proxy for its 2018 Annual Meeting of Stockholders (the “2018 Proxy
Materials™) the attached Stockholder Proposal (the “Proposal”) and related statements in support
(the “Supporting Statements™) submitted by James McRitchie (the “Proponent™). The Proponent
has identified John Chevedden as his agent in this matter.

In addition, we respectfully request, on behalf of the Company, confirmation that the staff (the
“Staff”) of the Division of Corporation of Finance of the U.S. Securities and Exchange
Commission (the “Commission”) will not recommend enforcement action to the Commission, if,
in reliance on Rule 14a-8 under the Securities Exchange Act of 1934, as amended (the “Exchange
Act”), the Company omits the Proposal and the Supporting Statements from the 2018 Proxy
Materials on the basis set forth below. The Company has advised us as to the factual matters
described below.

Pursuant to Rule 14a-8(j), we have:

e submitted this letter to the Commission no later than 80 calendar days before the
Company intends to file its definitive 2018 Proxy Materials with the Commission;
and

e concurrently sent a copy of this correspondence to the Proponent, through his
designated agent.


mailto:shareholderproposals@sec.gov
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http:www.dlapiper.com
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Rule 14a-8(k) and Staff Legal Bulletin No. 14D (Nov. 7, 2008) (“SLB 14D”) provide that
stockholder proponents are required to send companies a copy of any correspondence that the
proponents elect to submit to the Commission or the Staff. Accordingly, by copy of this letter we
are reminding the Proponent that if the Proponent elects to submit additional correspondence to
the Commission or the Staff with respect to this Proposal, a copy of that correspondence should

be furnished concurrently to the undersigned on behalf of the Company pursuant to Rule 14a-
8(k) and SLB 14D.

I. THE PROPOSAL
The Proposal states:
Simple Majority Vote

RESOLVED, Shareholders request that our board take each step
necessary so that each voting requirement in our charter and bylaws that
calls for a greater than simple majority vote be eliminated, and replaced
by a requirement for a majority of the votes cast for and against
applicable proposals, or a simple majority in compliance with applicable
laws. If necessary this means the closest standard to a majority of the
votes cast for and against such proposals consistent with applicable laws.
[t is important that our company take each step necessary to adopt this
proposal topic. It is important that our company take each step necessary
to avoid a failed vote on this proposal topic.

A copy of the Proposal, the Supporting Statements and related correspondence from and to
the Proponent concerning the submission of the Proposal and verification of ownership are
attached to this letter as Exhibit A.

IL BASIS FOR EXCLUSION

We hereby respectfully request that the Staff concur in our view that the Proposal may be
excluded from the 2018 Proxy Materials pursuant to Rule 14a-8(i)(10) because, as discussed
below, the Board of Directors (the “Board”) has (i) approved amendments to the Restated
Certificate of Incorporation (the “Certificate”) and the Amended and Restated Bylaws (the
“Bylaws”) to remove all existing supermajority voting requirements and (ii) determined to
recommend that stockholders vote “FOR” the Certificate amendments. These actions
substantially implement the Proposal.
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III. BACKGROUND

The Certificate and Bylaws currently contain a total of six supermajority voting provisions,
four of which are in the Certificate and two of which are in the Bylaws.

In particular, in the Certificate:

Section B of Article VI requires the affirmative vote of at least sixty-six and two-
thirds percent (66 2/3%) of the voting power of all the then outstanding shares of
voting stock of the Company entitled to vote generally in the election of directors
(the “Voting Stock™) for stockholders to alter or amend Bylaws or adopt new
Bylaws (the “Certificate Provisions Regarding Bylaw Revisions”);

Section F of Article VI requires the affirmative vote of the holders of at least sixty-
six and two-thirds percent (66 2/3%) of the Voting Stock for stockholders to remove
any director or the entire Board of Directors without cause (the “Certificate
Provisions Regarding Director Removal™);

Article VIII contains a requirement for approval by the affirmative vote of the
holders of at least sixty-six and two-thirds percent (66 2/3%) of the Voting Stock of
certain transactions with “Interested Stockholders,” subject to exceptions specified
in that Article (the “Fair Price Provision™); and

Article IX requires the affirmative vote of holders of at least sixty-six and two-
thirds percent (66 2/3%) of the Voting Stock to alter, amend or repeal specified
articles of the Certificate (the “Certificate Provisions Regarding Amendments™).

The Bylaws also contain two provisions that establish super majority requirements, each of
which mirror certain supermajority provisions discussed above that are contained in the
Certificate. In particular:

Section 20 of the Bylaws requires the affirmative vote of holders of at least sixty-six
and two-thirds percent (66 2/3%) of the Voting Stock for stockholders to remove
any director or the entire Board of Directors without cause (the “Bylaw Provision
Regarding Director Removal”) (this provision mirrors the terms of the Certificate
Provisions Regarding Director Removal); and

Section 45 of the Bylaws provides that the Bylaws may be altered or amended or
new Bylaws adopted by the affirmative vote of least sixty-six and two-thirds
percent (66 2/3%) of the Voting Stock (the “Bylaw Provision Regarding
Stockholder Amendment of the Bylaws”) (this provision mirrors the terms of the
Certificate Provisions Regarding Bylaw Revisions).
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After considering the continuing utility of these provisions, as well as input from certain
institutional stockholders and corporate governance trends and other considerations, upon
recommendation of the Governance Committee, on October 9, 2017, the Board unanimously
approved amendments to the Certificate and Bylaws that will implement a majority voting
standard and remove all of the supermajority voting provisions in the Certificate and Bylaws.
Specifically, the Board approved amendments to remove the supermajority voting provisions
as follows:

e the Certificate Provisions Regarding Bylaw Revisions (Section B of Article
VI) will now require approval of only a majority of the Voting Stock for
stockholders to alter or amend the Bylaws or adopt new Bylaws;

o the Certificate Provisions Regarding Director Removal (Section F of Article VI)
will now only require the affirmative vote of the holders of at least a majority of
the Voting Stock to remove any director or the entire Board of Directors with or
without cause;

o the Fair Price Provision (Article VIII) is deleted in its entirety (removing the
supermajority provision that had applied to those transactions);

e the Certificate Provisions Regarding Amendments (Article IX) is deleted in its
entirety (removing the supermajority provision that had applied to those
provisions)';

e subject to stockholder approval of the changes to the Certificate?, the Bylaw
Provision Regarding Director Removal (Section 20 of Bylaws) is revised to
require affirmative vote of the holders of only a majority of the outstanding shares
of capital stock to remove any Director or the entire Board of Directors with or
without cause; and

e subject to stockholder approval of changes to the Certificate?, the Bylaw
Provision Regarding Bylaw Amendments (Section 45 of the Bylaws) is revised to
permit holders of the majority of the Voting Stock to alter or amend the Bylaws or
to adopt new Bylaws (such revision together with the revision to Section 20, the
“Bylaws Amendments™).

' As a result of this deletion, amendments to the Certificate will require approval of a majority of the outstanding
shares of stock, as required by the Delaware General Corporation Law.

? Since under Delaware law the Bylaws cannot contain any provision inconsistent with the Certificate of
Incorporation, the revisions to the provisions in the Bylaws that mirror provisions in the Certificate cannot be
effective until the corresponding provisions in the Certificate are revised.
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Exhibit B attached hereto contains the Certificate with the proposed changes related to removal
of the supermajority voting provisions, and the relevant sections of the Bylaws showing the
proposed changes.

As each of the amendments to the Certificate (collectively, the “Certificate Amendments™)
requires stockholder approval to become effective, the Board also approved submitting the
Certificate Amendments for stockholder approval at the 2018 Annual Meeting of Stockholders
and with a recommendation that stockholders approve each of them. The Bylaw Amendments
will automatically become effective upon the effectiveness of the corresponding amendment to
the Certificates. If the Certificate Amendments receive the requisite stockholder approval, all
supermajority voting requirements in the Certificate and the Bylaws would be removed.

IV.  ANALYSIS: The Proposal May Be Excluded Under Rule 14a-8(i)(10) As
Substantially Implemented.

Rule 14a-8(i)(10) permits a company to exclude a shareholder proposal from its proxy
materials if the company has substantially implemented the proposal. Interpreting the
predecessor to Rule 14a-8(i)(10), the Commission stated that the rule was "designed to avoid
the possibility of shareholders having to consider matters which have already been favorably
acted upon by the management." Exchange Act Release No. 12598 (July 7, 1976). To be
excluded, the proposal does not need to be implemented in full or exactly as presented by the
proponent. Instead, the standard for exclusion is substantial implementation. See Exchange Act
Release No. 40018 (May 21, 1998, n. 30 and accompanying text); see also Exchange Act
Release No. 20091 (August 16, 1983).

In determining whether a shareholder proposal has been substantially implemented, the staff has
stated that it will consider whether a company's particular policies, practices and procedures
"compare favorably with the guidelines of the proposal,”" and not where those policies, practices
and procedures are embodied. Texaco, Inc. (March 28, 1991). See also, e.g., NetApp, Inc. (June
10, 2015); Medtronic, Inc. (June 13, 2013) (both relating to proposals seeking to remove
supermajority voting provisions). The Staff has provided no-action relief under Rule 14a-
8(1)(10) when a company has satisfied the essential objective of the proposal, even if the
company (i) did not take the exact action requested by the proponent, (ii) did not implement the
proposal in every detail or (iii) exercised discretion in determining how to implement the
proposal. See, e.g., Exxon Mobil Corporation (March 17, 2015; recon. denied March 25, 2015);
FExelon Corp. (February 26, 2010); Chevron Corp. (Feb. 19, 2008). In each of these cases, the
Staff concurred with the company's determination that the proposal was substantially
implemented in accordance with Rule 14a-8(i)(10) when the company had taken actions that
included modifications from what was directly contemplated by the proposal, including in
circumstances when the company had policies and procedures in place relating to the subject
matter of the proposal, or the company had otherwise implemented the essential objective of
the proposal.
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Under this “essential objective” standard, the Proposal may properly be excluded from the 2018
Proxy Materials pursuant to Rule 14a-8(i)(10) because the Company has substantially
implemented the Proposal. The Proposal seeks the removal of “each voting requirement in our
charter and bylaws that calls for a greater than simple majority vote.” As discussed above, the
Company has achieved the Proposal’s objective because the Board has approved the Certificate
Amendments and the Bylaw Amendments and has determined to submit the Certificate
Amendments for stockholder approval at the 2018 Annual Meeting of Stockholders. The
Certificate Amendments would eliminate every supermajority voting standard in the Certificate,
either by substituting a majority vote standard or by removing the provision containing the
supermajority provision. The Board has also agreed to recommend that stockholders approve the
Certificate Amendments. In addition, the Board has approved the Bylaw Amendments, which
will take effect upon the effectiveness of the corresponding Certificate Amendments and will
replace the two instances of a supermajority voting standard in the Bylaws with a majority
voting requirement.

The Staff has, on numerous occasions, including with respect to shareholder proposals that are
very similar to the Proposal, concurred that a shareholder proposal can be omitted from the
proxy statement as substantially implemented under Rule 14a-8(i)(10) when companies have
taken actions substantially similar to the Company's actions. See, e.g., Korn/Ferry International
(Jul. 6,2017); The Southern Company (February. 24, 2017); Windstream Holdings (Feb. 14,
2017); Brocode Communications Systems, Inc. (December 19, 2016); PPG Industries, Inc.
(January 21, 2015); McKesson Corporation (April 8, 2011); Express Scripts, Inc. (January 28,
2010); Time Warner Inc. (February 29, 2008).

The Staff has also consistently concurred that similar stockholder proposals calling for the
elimination of provisions requiring “a greater than simple majority vote” (like the Proposal)
are excludable under Rule 14a-8(i)(10) where the supermajority voting provisions are replaced
with majority of outstanding shares voting standards in a company’s governing documents.
For example, in Medtronic, Inc. (June 13, 2013), the company argued that certificate
amendments it would propose at the stockholders’ meeting resulted in a proposal similar to the
Proposal being excludable under Rule 14a-8(i)(10). The Staff concurred with exclusion under
Rule 14a-8(i)(10) because the company’s proposal “compare[d] favorably” with the
stockholder proposal. See also Visa Inc. (Nov. 14, 2014) (concurring with the exclusion of a
shareholder proposal similar to the Proposal as substantially implemented where the
company’s board of directors approved amendments to the company’s certificate and bylaws
that would replace each provision that called for a supermajority vote with a majority vote
requirement); Hewlett-Packard Co. (Dec. 19, 2013) (concurring with the exclusion under Rule
14a-8(i)(10) of a stockholder proposal with similar language as the Proposal where the
company’s board approved a bylaw amendment to replace a two-thirds supermajority voting
standard with a majority of outstanding shares voting standard); McKesson Corp. (Apr. 8,
2011) (concurring with the exclusion under Rule 14a-8(i)(10) of a stockholder proposal
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requesting that “each shareholder voting requirement in our charter and bylaws that calls for a
greater than simple majority vote be changed to require a majority of the votes cast for and
against the proposal, or a simple majority in compliance with applicable laws” as substantially
implemented where the company’s board approved amendments to its certificate of
incorporation and bylaws that would eliminate the supermajority voting standards required for
amendments to the certificate of incorporation and bylaws and replace such standards with a
majority of outstanding shares voting requirement); American Tower Corp. (Apr. 5, 2011)
(concurring with the exclusion under Rule 14a-8(i)(10) of a proposal requesting that each
supermajority stockholder voting requirement “be changed to a majority of the votes cast for
and against the proposal in compliance with applicable laws™ where the board of directors of
the company approved submitting an amendment to the certificate of incorporation to the
company’s stockholders for approval that would reduce the stockholder vote required to
amend the bylaws from 66 2/3% to a majority of the then-outstanding shares); Celgene Corp.
(Apr. 5, 2010) (concurring with the exclusion of a proposal nearly identical to that in American
Tower under Rule 14a-8(i)(10) as substantially implemented where a bylaw provision
requiring a supermajority vote was eliminated and replaced by a majority of outstanding shares
voting standard); Express Scripts, Inc. (Jan. 28, 2010) (concurring with the exclusion under
Rule 14a-8(i)(10) of a stockholder proposal requesting that “each shareholder voting
requirement in our charter and bylaws, that calls for a greater than simple majority vote, be
changed to a majority of the votes cast for and against the proposal’ was substantially
implemented where the company’s board of directors approved a bylaw amendment that
would lower the voting standard required to approve certain bylaw amendments from 66 2/3%
of outstanding shares to a majority of outstanding shares).

In addition, the Staff has agreed that a proposal that seeks to eliminate supermajority provisions
could be substantially implemented by a board's authorizing an amendment to the certificate of
incorporation that seeks to delete in its entirety the article containing supermajority voting
requirements. For instance, in Becton, Dickinson and Co. (Nov. 27, 2012), the proponent
requested that the board take the steps necessary so that each stockholder voting requirement in
the charter and bylaws that calls for a greater than simple majority vote be changed to require a
majority of the votes cast for and against such proposals. The company's board of directors
authorized an amendment to the company's certificate of incorporation to remove in its entirety
the "fair price" article that contained supermajority provisions from the company's certificate of
incorporation and committed to submitting such amendment to a vote of the company's
stockholders at the subsequent annual meeting. The Staff concurred with the exclusion under
Rule 14a-8(i)(10) stating that "it appears that [the company's] policies, practices, and procedures
compare favorably with the guidelines of the proposal and that [the company] has, therefore
substantially implemented the proposal." See also, McKesson Corp (Apr. 8,2011) (removal of
“fair price” provision substantially implemented shareholder proposal seeking removal of
supermajority voting provisions); The Home Depot, Inc. (Jan. 8, 2008) and The Home Depot, Inc.
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(Mar. 28,2002) (in both instances concurring with exclusion of proposals seeking simple
majority vote requirements when the board authorized and submitted for stockholder approval an
amendment to the company's certificate deleting the "fair price" provision from the certificate,
which contained the only supermajority voting requirement.

The Staff has also consistently granted no-action relief in situations where the board lacks
unilateral authority to adopt amendments but has taken all of the steps within its power to
eliminate supermajority voting requirements and submitted the issue for stockholder approval.
For instance, in Visa and McKesson, discussed above, the companies’ boards approved
amendments to eliminate supermajority voting provisions, but the amendments would only
become effective upon stockholder approval. The companies argued, and the Staff concurred,
that no-action relief was appropriate based on the actions taken by the board and the anticipated
actions of the companies’ stockholders. See also AECOM (Nov. 1,2016); The Brink’s Co. (Feb.
5,2015) ; Visa Inc. (Nov. 14,2014); McKesson Corp (Apr. 8, 2011); Applied Materials, Inc.
(Dec. 19, 2008); Sun Microsystems, Inc. (Aug. 28, 2008); H.J. Heinz Co. (Mar. 10, 2008) (each
granting no-action relief for a proposal similar to the Proposal based on board action and
anticipated submission for stockholder consideration).

The Proposal also notes that “[i]t is important that our company take each step necessary to
avoid a failed vote on this proposal topic.” The Board has approved recommending that
stockholders vote “for” the Certificate Amendments. This recommendation will be included in
the 2018 Proxy Materials that are distributed to the Company’s stockholders. Moreover, we
note that the Company’s solicitation efforts will be similar to those in the past that resulted in
stockholders holding nearly 87% of outstanding shares approving the last Certificate
amendment that was submitted for stockholder approval (elimination of plurality voting for
election of the Board of Directors in 2012) and led to nearly 90% of outstanding shares voting
at the 2017 Annual Meeting of Stockholders, with stockholders voting in favor of all items
recommended by the Board.

V. CONCLUSION

Based upon the foregoing analysis, we believe that the Proposal has been substantially
implemented by the Certificate Amendments and Bylaw Amendments that have been approved
by the Board and, therefore, is excludable under Rule 14a-8(i)(10). If the Proposal were to be
included in the 2018 Proxy Materials, stockholders would be voting on a matter that has
already been favorably acted upon by management. In short, there is no reason to ask
stockholders to vote on a proposal to urge the Board to take action that the Board has already
taken. Thus, we respectfully request that the Staff concur with our analysis and advise the
Company that it will take no action if the Company excludes the Proposal from its 2018 Proxy
Materials in reliance on Rule 14a-8(i)(10).
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We would be happy to provide you with any additional information and answer any questions
that you may have regarding this subject. Correspondence regarding this letter should be sent
to doug.rein@dlapiper.com. If we can be of any further assistance in this matter, please do not
hesitate to call me at (858) 677-1443 or David Zuckerman, the Company’s Vice President,
Legal Counsel and Assistant Secretary, at (858) 658-4218.

Very truly yours,
DLA Piper LLP (US)

> ms=a 8—@3

Douglas J. Rein
Partner

Admitted in California

cc: David Zuckerman, QUALCOMM Incorporated
James McRitchie (c/o John Chevedden)
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EXHIBIT A

Proposal and Proponent Correspondence
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From:

Sent: Tuesday, September 5, 2017 11:51 AM

To: Don Rosenberg

Cc: David Zuckerman; Paula DiNorma; Liz Crowe
Subject: Rule 14a-8 Proposal (QCOM)™
Attachments: CCE05092017.pdf

Mr. Rosenberg,

Please see the attached rule 14a-8 proposal to enhance long-term shareholder value.
Sincerely,

John Chevedden

*** FISMA & OMB Memorandum M-07-16



Corporate Governance

CorpGov.net: improving accountability through democratic corporate governance since 1995

Mr. Donald J. Rosenberg <drosenberg@qualcomm.com>
Corporate Secretary

QUALCOMM Incorporated

5775 Morehouse Drive

San Diego, CA 92121

PH: 858-587-1121

cc: John Sinnott <ir@gualcomm.com>

Vice President, Investor Relations

Dear Mr. Rosenberg,

As a long-time shareholder in QUALCOMM Incorporated, | believe our company has
unrealized potential that can be unlocked through low or no cost corporate governance
reform.

My proposal is for the next annual shareholder meeting. | will meet Rule 14a-8
requirements including the continuous ownership of the required stock value until after
the date of the respective shareholder meeting. My submitted format, with the
shareholder-supplied emphasis, is intended to be used for definitive proxy publication.

This is my delegation to John Chevedden and/or his designee to forward this Rule 14a-
8 proposal to the company and to act as my agent regarding this Rule 14a-8 proposal,
negotiations and/or modification, and presentation of it for the forthcoming shareholder
meeting.

Please direct all future communications regarding my rule 14a-8 proposal to John
Chevedden

*kk

to facilitate prompt and verifiable communications. Please identify me exclusively as
the lead filer of the proposal.

This letter does not cover proposals that are not rule 14a-8 proposals. This letter does
not grant the power to vote. Your consideration and the consideration of the Board of
Directors is appreciated in support of the long-term performance of our company.

Please acknowledge receipt of my proposal promptly by email to
. We look forward to negotiations and implementation.
Sincerely,

3' 0N QE — September 5, 2017

James McRitchie Date

*** FISMA & OMB Memorandum M-07-16
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[QCOM: Rule 14a-8 Proposal, September 5, 2017]
[This line and any line above it — Not for publication. ]
Proposal [4] — Simple Majority Vote
RESOLVED, Shareholders request that our board take each step necessary so that each voting
requirement in our charter and bylaws that calls for a greater than simple majority vote be
eliminated, and replaced by a requirement for a majority of the votes cast for and against
applicable proposals, or a simple majority in compliance with applicable laws. If necessary this
means the closest standard to a majority of the votes cast for and against such proposals
consistent with applicable laws. It is important that our company take each step necessary to
adopt this proposal topic. It is important that our company take each step necessary to avoid a
failed vote on this proposal topic.

Shareowners are willing to pay a premium for shares of companies that have excellent corporate
governance. Supermajority voting requirements have been found to be one of 6 entrenching
mechanisms that are negatively related to company performance according to “What Matters in
Corporate Governance” by Lucien Bebchuk, Alma Cohen and Allen Ferrell of the Harvard Law
School. Supermajority requirements are used to block initiatives supported by most shareowners
but opposed by a status quo management.

This proposal topic won from 74% to 88% support at Weyerhaeuser, Alcoa, Waste Management,
Goldman Sachs, FirstEnergy, McGraw-Hill and Macy’s. The proponents of these proposals
included Ray T. Chevedden and William Steiner.

Currently a 1%-minority can frustrate the will of our 66%-shareholder majority. In other words a
1%-minority could have the power to prevent shareholders from improving our corporate
governance.

Our company’s unrealized potential to improve its corporate governance (as reported in 2017) is
an added incentive to take at least one step forward for better governance and vote for this
proposal:

QCOM does not have the right for shareholders to call a special meeting or act by written
consent.

Also QCOM does not have an independent board chairman, plus some directors received a high
number of negative votes, some directors own only token stock and our 3 key board committees
are not entirely composed of independent directors.

Returning to the core topic of this proposal from the context of our unrealized potential to
improve corporate governance,
Please vote to enhance shareholder value:
Simple Majority Vote — Proposal [4]
[The above line — Is for publication.]



Notes:
James McRitchie, sponsored this proposal.

Please note the title of the proposal is part of the proposal. The title is intended for
publication. The first line in brackets is not intended for publication.

If the company thinks that any part of the above proposal, other than the first line in brackets,
can be omitted from proxy publication based on its own discretion, please obtain a written
agreement from the proponent.

This proposal is believed to conform with Staff Legal Bulletin No. 14 B (CF), September 15,
2004 including (emphasis added):

Accordingly, going forward, we believe it would not be appropriate for companies to exclude
supporting statement language and/or an entire proposal in reliance on rule 14a-8(i)(3) in the
following circumstances:

» the company objects to factual assertions because they are not supported,;

» the company objects to factual assertions that, while not materially false of misleading
may be disputed or countered;

» the company objects to factual assertions because those assertions may be
interpreted by shareholders in a manner that is unfavorable to the company, its
directors, or its officers; and/or _

* the company objects to statements because they represent the opinion of the
shareholder proponent or a referenced source, but the statements are not identified
specifically as such.

We believe that it is appropriate under rule 14a-8 for companies to address these
objections in their statements of opposition.

See also: Sun Microsystems, Inc. (July 21, 2005)

The stock supporting this proposal will be held until after the annual meeting and the proposal
will be presented at the annual meeting.

*** FISMA & OMB Memorandum M-07-16
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Sent: Monday, September 18, 2017 1:11 PM

To: *kk

Cc: Don Rosenberg; Paula DiNorma; Liz Crowe; David Zuckerman
Subject: RE: Rule 14a-8 Proposal (QCOM)

Attachments: Chevedden letter_9.18.17.pdf

Mr. Chevedden —

Please see the attached notice of defect regarding the rule 14a-8 proposal submitted by James McRitchie on September 5, 2017
for inclusion in the proxy materials of Qualcomm Incorporated (the "Company') for the Company's 2018 annual meeting of
stockholders.

Thank you.

David Zuckerman

Vice President & Legal Counsel
Qualcomm Incorporated

5775 Morehouse Drive, N-520H
San Diego, CA 92121

(858) 658-4218
dzuckerm@qualcomm.com

From: ok

Sent: Tuesday, September 5, 2017 11:51 AM

To: Don Rosenberg <djr@qualcomm.com>

Cc: David Zuckerman <dzuckerm@qualcomm.com>; Paula DiNorma <pdinorma@qualcomm.com>; Liz Crowe
<lcrowe@qualcomm.com>

Subject: Rule 14a-8 Proposal (QCOM)™

Mr. Rosenberg,
Please see the attached rule 14a-8 proposal to enhance long-term shareholder value.

Sincerely,
John Chevedden

*** FISMA & OMB Memorandum M-07-16
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Qualcomm Incorporated

David M. Zuckerman

Vice President & L.egal Counsel
Assistant Secretary

5775 Morehouse Drive

San Diego, CA 92121-1714
dzuckerm@qualcomm.com

September 18, 2017

VIA OVERNIGHT DELIVERY AND ELECTRONIC MAIL

Mr. John Chevedden

*kk

Re: Notice of Defect Regarding Stockholder Proposal Submitted September 5, 2017

Mr. Chevedden:

On September 5, 2017, James McRitchie (the "Proponent") submitted a stockholder proposal for
inclusion in the proxy materials of QUALCOMM Incorporated (the "Company" for the Company's 2018
annual meeting of stockholders (the "Submission”). The Submission requests that our board of directors
amend the Company's certificate of incorporation and bylaws to require a simple majority vote wherever
those documents currently require greater than a simple majority vote. The Proponent named you as
his agent to act on his behalf regarding the Submission, and requested that we direct all future
correspondence regarding the Submission to you.

The purpose of this letter is to inform you that the Submission does not comply with Rule 14a-8(b) of
the Securities and Exchange Commission ("SEC") promulgated under the Securities Exchange Act of
1934, as amended. | have included a copy of Rule 14a-8 for your reference.

Rule 14a-8 requires a proponent to demonstrate that at the time he or she submits a stockholder
proposal that he or she is eligible to submit such a proposal under Rule 14a-8(b). Our search of the
Company's records did not confirm that the Proponent is a registered holder of Company securities
entitled to vote on the Submission. We were also unable to verify whether the Proponent’s holdings
meet the requirements set forth in Rule 14a-8(b)(1) because he failed to provide proof that he has
continuously owned at least $2,000 dollars in market value, or 1%, of Company securities entitled to
vote on the Submission for at least one year from the date he submitted the Submission. Moreover, we
have not received a written statement from the "record" holder of the Proponent's securities verifying

that, at the time the Proponent submitted the Submission, he had continuously held the securities for at
least one year.

*** FISMA & OMB Memorandum M-07-16
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To remedy this defect, the Proponent, or you acting as the Proponent’s agent, must submit sufficient
proof of the Proponent’s ownership of Company securities. As explained in Rule 14a-8(b), sufficient
proof may be in one of the following forms:

le A written statement from the “record" holder of the securities (usually a broker or a banke
that is a DTC participant) verifying that, as of the date the Submission was submittede
(September 5, 2017), the Proponent continuously held the requisite number of Companye
securities for at least one year preceding and including that date; ore

2e If the Proponent has filed a Schedule 13D, Schedule 13G, Form 3, Form 4 or Form 5, ore
amendments to those documents or updated forms, reflecting the Proponent’se
ownership of the requisite number of Company securities as of or before the date one
which the one-year eligibility period begins, a copy of the schedule and/or form, and anye
subsequent amendments reporting a change in the ownership level and a writtene
statement that the Proponent continuously held the requisite number of Companye
securities for the one-year period.e

The SEC Staff has published Staff Legal Bulletins No. 14F ("SLB 14F") and No. 14G ("SLB 14G") to provide
guidance in helping stockholders comply with the requirement to prove ownership by providing a
written statement from the "record" holder of the securities. In SLB 14F, the SEC Staff stated that only
brokers or banks that are DTC participants (clarified in SLB 14G to include affiliates thereof) will be
viewed as "record" holders for purposes of Rule 14a-8, Thus, you will need to obtain the required written
statement from the DTC participant through which the Proponent’s securities are held. If you are not
certain whether the Proponent’s broker or bank is a DTC participant, you may check the DTC's
participant list, which is currently available on the Internet at wyww.dice.com/client-center/DTC-
directories.aspx, If the broker or bank that holds the: Proponent’s securities is not on DTC's participant
list, you will need to obtain proof of ownership from the DTC participant through which the Proponent’s
securities are held. If the DTC participant knows the holdings of the Proponent’s broker or bank, but
does not know the Proponent’s holdings, you may satisfy the proof of ownership requirement by
obtaining and submitting two proof of ownership statements verifying that, as of the date the
Submission was submitted, the required amount of securities was continuously held by the Proponent
for at least one year preceding and including that date; with one statement from the Proponent's broker
or bank confirming the required ownership, and the other statement from the DTC participant

confirming the broker or bank's ownership. Please see the enclosed copies of SLB 14F and SLB 14G for
further information.

Pursuant to Rule 14a-8(f), if the Proponent, or you acting as the Proponent’s agent, would like us to
consider the Submission for inclusion in the Company's proxy materials for our 2018 annual meeting of
stockholders, you must send us a response that corrects the deficiency noted above. If you mail a
response to the address above, it must be postmarked no later than 14 calendar days from the date you
receive this letter. If you submit a response electronically, you must submit it to the email address
above within 14 calendar days of your receipt of this letter. If you do not furnish the required
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information within the 14 calendar days, the Company believes that it will be entitled to omit the
Submission from our proxy statement for our 2018 annual meeting of stockholders.

Thank you for your attention to this matter.

Sincerely,

Dzt

David MwZuckePman
Vice President & Legal Counsel

Assistant Secretary
Qualcomm Incorporated

Cc: Donald J. Rosenberg, Executive Vice President, General Counsel and Corporate Secretary
Cameron Jay Rains, DLA Piper LLP (US)

Enclosures



§240.14a-8 Shareholder proposals.

This section addresses when a company must include a shareholder's proposal in its proxy
statement and identify the proposal in its form of proxy when the company holds an annual or special
meeting of shareholders. In summary, in order to have your shareholder proposal included on a
company's proxy card, and included along with any supporting statement in its proxy statement, you must
be eligible and follow certain procedures. Under a few specific circumstances, the company is permitted
to exclude your proposal, but only after submitting its reasons to the Commission. We structured this
section in a question-and-answer format so that it is easier to understand. The references to “you” are to
a shareholder seeking to submit the proposal.

(a) Question 1: What is a proposal?

A shareholder proposal is your recommendation or requirement that the company and/or its board of
directors take action, which you intend to present at a meeting of the company's shareholders. Your
proposal should state as clearly as possible the course of action that you believe the company should
follow. If your proposal is placed on the company's proxy card, the company must also provide in the form
of proxy means for shareholders to specify by boxes a choice between approval or disapproval, or
abstention. Unless otherwise indicated, the word “proposal” as used in this section refers both to your
proposal, and to your corresponding statement in support of your proposal (if any).

(b) Question 2: Who is eligible to submit a proposal, and how do | demonstrate to the
company that | am eligible?

(1) In order to be eligible to submit a proposal, you must have continuously held at least $2,000 in
market value, or 1%, of the company's securities entitled to be voted on the proposal at the meeting for at
least one year by the date you submit the proposal. You must continue to hold those securities through
the date of the meeting.

(2) If you are the registered holder of your securities, which means that your name appears in the
company's records as a shareholder, the company can verify your eligibility on its own, although you will
still have to provide the company with a written statement that you intend to continue to hold the
securities through the date of the meeting of shareholders. However, if like many shareholders you are
not a registered holder, the company likely does not know that you are a shareholder, or how many
shares you own. In this case, at the time you submit your proposal, you must prove your eligibility to the
company in one of two ways:

(i) The first way is to submit to the company a written statement from the “record” holder of your
securities (usually a broker or bank) verifying that, at the time you submitted your proposal, you
continuously held the securities for at least one year. You must also include your own written statement
that you intend to continue to hold the securities through the date of the meeting of shareholders; or

(ii) The second way to prove ownership applies only if you have filed a Schedule 13D (§240.13d-
101), Schedule 13G (§240.13d-102), Form 3 (§249.103 of this chapter), Form 4 (§249.104 of this
chapter) and/or Form 5 (§249.105 of this chapter), or amendments to those documents or updated forms,
reflecting your ownership of the shares as of or before the date on which the one-year eligibility period
begins. If you have filed one of these documents with the SEC, you may demonstrate your eligibility by
submitting to the company:

(A) A copy of the schedule and/or form, and any subsequent amendments reporting a change in
your ownership level;

WEST\278168158.1
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(B) Your written statement that you continuously held the required number of shares for the one-
year period as of the date of the statement; and

(C) Your written statement that you intend to continue ownership of the shares through the date of
the company's annual or special meeting.

(c) Question 3: How many proposals may | submit?

Each shareholder may submit no more than one proposal to a company for a particular
shareholders' meeting.

(d) Question 4: How long can my proposal be?
The proposal, including any accompanying supporting statement, may not exceed 500 words.
(e) Question 5: What is the deadline for submitting a proposal?

(1) If you are submitting your proposal for the company's annual meeting, you can in most cases
find the deadline in last year's proxy statement. However, if the company did not hold an annual meeting
last year, or has changed the date of its meeting for this year more than 30 days from last year's meeting,
you can usually find the deadline in one of the company's quarterly reports on Form 10-Q (§249.308a of
this chapter), or in shareholder reports of investment companies under §270.30d-1 of this chapter of the
Investment Company Act of 1940. In order to avoid controversy, shareholders should submit their
proposals by means, including electronic means, that permit them to prove the date of delivery.

(2) The deadline is calculated in the following manner if the proposal is submitted for a regularly
scheduled annual meeting. The proposal must be received at the company's principal executive offices
not less than 120 calendar days before the date of the company's proxy statement released to
shareholders in connection with the previous year's annual meeting. However, if the company did not hold
an annual meeting the previous year, or if the date of this year's annual meeting has been changed by
more than 30 days from the date of the previous year's meeting, then the deadline is a reasonable time
before the company begins to print and send its proxy materials.

(3) If you are submitting your proposal for a meeting of shareholders other than a regularly
scheduled annual meeting, the deadline is a reasonable time before the company begins to print and
send its proxy materials.

(f) Question 6: What if | fail to follow one of the eligibility or procedural requirements
explained in answers to Questions 1 through 4 of this section?

(1) The company may exclude your proposal, but only after it has notified you of the problem, and
you have failed adequately to correct it. Within 14 calendar days of receiving your proposal, the company
must notify you in writing of any procedural or eligibility deficiencies, as well as of the time frame for your
response. Your response must be postmarked, or transmitted electronically, no later than 14 days from
the date you received the company's notification. A company need not provide you such notice of a
deficiency if the deficiency cannot be remedied, such as if you fail to submit a proposal by the company's
properly determined deadline. If the company intends to exclude the proposal, it will later have to make a
submission under §240.14a-8 and provide you with a copy under Question 10 below, §240.14a-8(j).

(2) If you fail in your promise to hold the required number of securities through the date of the
meeting of shareholders, then the company will be permitted to exclude all of your proposals from its
proxy materials for any meeting held in the following two calendar years.
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(g) Question 7: Who has the burden of persuading the Commission or its staff that my
proposal can be excluded?

Except as otherwise noted, the burden is on the company to demonstrate that it is entitled to
exclude a proposal.

(h) Question 8: Must | appear personally at the shareholders' meeting to present the
proposal?

(1) Either you, or your representative who is qualified under state law to present the proposal on
your behalf, must attend the meeting to present the proposal. Whether you attend the meeting yourself or
send a qualified representative to the meeting in your place, you should make sure that you, or your
representative, follow the proper state law procedures for attending the meeting and/or presenting your
proposal.

(2) If the company holds its shareholder meeting in whole or in part via electronic media, and the
company permits you or your representative to present your proposal via such media, then you may
appear through electronic media rather than traveling to the meeting to appear in person.

(3) If you or your qualified representative fail to appear and present the proposal, without good
cause, the company will be permitted to exclude all of your proposals from its proxy materials for any
meetings held in the following two calendar years.

(i) Question 9: If | have complied with the procedural requirements, on what other bases may
a company rely to exclude my proposal?

(1) Improper under state law: If the proposal is not a proper subject for action by shareholders under
the laws of the jurisdiction of the company's organization;

NOTE TO PARAGRAPH (1)(1): Depending on the subject matter, some proposals are not considered proper under
state law if they would be binding on the company if approved by shareholders. In our experience, most proposals
that are cast as recommendations or requests that the board of directors take specified action are proper under state
law. Accordingly, we will assume that a proposal drafted as a recommendation or suggestion is proper unless the
company demonstrates otherwise.

(2) Violation of law: If the proposal would, if implemented, cause the company to violate any state,
federal, or foreign law to which it is subject;

NOTE TO PARAGRAPH (1)(2): We will not apply this basis for exclusion to permit exclusion of a proposal on
grounds that it would violate foreign law if compliance with the foreign law would result in a violation of any state or
federal law.

(3) Violation of proxy rules: If the proposal or supporting statement is contrary to any of the
Commission's proxy rules, including §240.14a-9, which prohibits materially false or misleading statements
in proxy soliciting materials;

(4) Personal grievance, special interest: If the proposal relates to the redress of a personal claim or
grievance against the company or any other person, or if it is designed to result in a benefit to you, or to
further a personal interest, which is not shared by the other shareholders at large;

(5) Relevance: If the proposal relates to operations which account for less than 5 percent of the
company's total assets at the end of its most recent fiscal year, and for less than 5 percent of its net
earnings and gross sales for its most recent fiscal year, and is not otherwise significantly related to the
company's business;
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(6) Absence of power/authority: If the company would lack the power or authority to implement the
proposal;

(7) Management functions: If the proposal deals with a matter relating to the company's ordinary
business operations;

(8) Director elections: If the proposal:
(i) Would disqualify a nominee who is standing for election;
(i) Would remove a director from office before his or her term expired;

(iii) Questions the competence, business judgment, or character of one or more nominees or
directors;

(iv) Seeks to include a specific individual in the company's proxy materials for election to the board
of directors; or

(v) Otherwise could affect the outcome of the upcoming election of directors.

(9) Conflicts with company's proposal: If the proposal directly conflicts with one of the company's
own proposals to be submitted to shareholders at the same meeting;

NOTE TO PARAGRAPH (1)(2): A company's submission to the Commission under this section should specify the
points of conflict with the company's proposal.

(10) Substantially implemented: If the company has already substantiallyimplemented the proposal;

NOTE TO PARAGRAPH (1)(10): A company may exclude a shareholder proposal that would provide an advisory
vote or seek future advisory votes to approve the compensation of executives as disclosed pursuant to ltem 402 of
Regulation S-K (§229.402 of this chapter) or any-successor to ltem 402 (a “say-on-pay vote”) or that relates to the
frequency. of say-on-pay votes, provided that in the most recent shareholder vote required by §240.14a-21(b) of this
chapter a single year (i.e., one, two, or three years) received approval of a majority of votes cast on the matter and
the company has adopted a policy on the frequency of say-on-pay votes that is consistent with the choice of the
majority of votes cast in the most recent shareholder vote required by §240.14a-21(b) of this chapter.

(11) Duplication: If the proposal substantially duplicates another proposal previously submitted to
the company by another proponent that will be included in the company's proxy materials for the same
meeting;

(12) Resubmissions: If the proposal deals with substantially the same subject matter as another
proposal or proposals that has or have been previously included in the company's proxy materials within
the preceding 5 calendar years, a company may exclude it from its proxy materials for any meeting held
within 3 calendar years of the last time it was included if the proposal received:

(i) Less than 3% of the vote if proposed once within the preceding 5 calendar years;

(i) Less than 6% of the vote on its last submission to shareholders if proposed twice previously
within the preceding 5 calendar years; or

(iii) Less than 10% of the vote on its last submission to shareholders if proposed three times or more
previously within the preceding 5 calendar years; and
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(13) Specific amount of dividends: If the proposal relates to specific amounts of cash or stock
dividends.

(i) Question 10: What procedures must the company follow if it intends to exclude my
proposal?

(1) If the company intends to exclude a proposal from its proxy materials, it must file its reasons with
the Commission no later than 80 calendar days before it files its definitive proxy statement and form of
proxy with the Commission. The company must simultaneously provide you with a copy of its submission.
The Commission staff may permit the company to make its submission later than 80 days before the
company files its definitive proxy statement and form of proxy, if the company demonstrates good cause
for missing the deadline.

(2) The company must file six paper copies of the following:
(i) The proposal,

(ii) An explanation of why the company believes that it may exclude the proposal, which should, if
possible, refer to the most recent applicable authority, such as prior Division letters issued under the rule;
and

(iii) A supporting opinion of counsel when such reasons are based on matters of state or foreign law.

(k) Question 11: May | submit my own statement to the Commission responding to the
company's arguments?

Yes, you may submit a response, but it is not required. You should try to submit any response to us,
with a copy to the company, as soon as possible after the company makes its submission. This way, the
Commission staff will have time to consider fully your submission before it issues its response. You
should submit six paper copies of your response.

(I) Question 12: If the company includes my shareholder proposal in its proxy materials, what
information about me must it include along with the proposal itself?

(1) The company's proxy statement must include your name and address, as well as the number of
the company's voting securities that you hold. However, instead of providing that information, the
company may instead include a statement that it will provide the information to shareholders promptly
upon receiving an oral or written request.

(2) The company is not responsible for the contents of your proposal or supporting statement.

(m) Question 13: What can | do if the company includes in its proxy statement reasons why it
believes shareholders should not vote in favor of my proposal, and | disagree with some of its
statements?

(1) The company may elect to include in its proxy statement reasons why it believes shareholders
should vote against your proposal. The company is allowed to make arguments reflecting its own point of
view, just as you may express your own point of view in your proposal's supporting statement.

(2) However, if you believe that the company's opposition to your proposal contains materially false
or misleading statements that may violate our anti-fraud rule, §240.14a-9, you should promptly send to
the Commission staff and the company a letter explaining the reasons for your view, along with a copy of
the company's statements opposing your proposal. To the extent possible, your letter should include
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specific factual information demonstrating the inaccuracy of the company's claims. Time permitting, you
may wish to try.to work out your differences with the company by yourself before contacting the
Commission staff.

(3) We require the company to send you a copy of its statements opposing your proposal before it
sends its proxy materials, so that you may bring to our attention any materially false or misleading
statements, under the following timeframes:

(i) If our no-action response requires that you make revisions to your proposal or supporting
statement as a condition to requiring the company to include it in its proxy materials, then the company
must provide you with a copy of its opposition statements no later than 5 calendar days after the company
receives a copy of your revised proposal; or

(ii) In all other cases, the company must provide you with a copy of its opposition statements no
later than 30 calendar days before its files definitive copies of its proxy statement and form of proxy under
§240.14a-6.

[63 FR 29119, May 28, 1998; 63 FR 50622, 50623, Sept. 22, 1998, as amended at 72 FR 4168, Jan. 29, 2007; 72 FR
70456, Dec. 11, 2007; 73 FR 977, Jan. 4, 2008; 76 FR 6045, Feb. 2, 2011; 75 FR 56782, Sept. 16, 2010]
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J.3. Securities and Exchange Commissiol

Division of Corporation Finance
Securities and Exchange Commission

Shareholder Proposals

Staff Legal Bulletin No. 14F (CF)

Action: Publication of CF Staff Legal Bulletin
Pater October 18, 2011

Summary: This staff legal bulletin provides information for companies and
shareholders regarding Rule 14a-8 under the Securities Exchange Act of
1934,

Suppiementary Inforimation: The statements. in this bulletin represent
the views of the Division of Corporation Finance (the “Division”). This
bulletin is not a rule, regulation or statement of the Securities and
Exchange Commission (the *Commission”). Further, the Commission has
neither approved nor disapproved its content.

Contacts: For further information, please contact the Division’s Office of
Chief Counsel by calling (202) 551-3500% or by submitting a web-based

request form at https://www.sec.gov/forms/corp_fin_interpretive.
A. The purpose of this bulletin

This bulletin is part of a continuing effort by the Division to provide
guidance on important issues arising under Exchange Act Rule 14a-8.
Specifically, this bulletin contains information regarding:

o Brokers and banks that constituté “record” holders under Rule 14a-8
(b)(2)(i) for purposes of verifying whether a beneficial owner is
eligible to submit a proposal under Rule 14a-8;

e Common errors shareholders can avoid when submitting proof of
ownership to companies;

se The submission of revised proposals;e

o Procedures for withdrawing no-action requests regarding proposalse
submitted by multiple proponents; ande

o The Division’s new process for transmitting Rule 14a-8 no-actione
responses by email.e

You can find additional guidance regarding Rule 14a-8 in the following
bulletins that are available on the . Commission’s website: SLB No. 14, SLB
No. 14A, SLB No. 148, SLB No. 14C, SLB No. 14D and SLB No. 14E.

https://www.sec.gov/interps/legal/cfslb14f.htm 9/14/2017
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B. The types of brokers and banks that constitute “record” holders
under Rule 14a-8(b)(2)(i) for purposes of verifying whether a
beneficial owner is eligible to submit a proposal under Rule 14a-8

1. Eligibility to submit a proposal under Rule 14a-8

To be eligible to submit a shareholder proposal, a shareholder must have
continuously held at least $2,000 in market value, or 1%, of the company’s
securities entitled to be voted on the proposal at the shareholder meeting
for at least one year as of the date the shareholder submits the proposal.
The shareholder must also continue to hold the required amount of
securities through the date of the meeting and must provide the company

with a written statement of intent to do so.2®

The steps that a shareholder must take to verify his or her eligibility to
submit a proposal depend on how the shareholder owns the securities.
There are two types of security holders in the U.S.: registered owners and
beneficial owners.? Registered owners have a direct relationship with the
issuer because their ownership of shares is listed on the records maintained
by the issuer or its transfer agent. If a shareholder is a registered owner,
the company can independently confirm that the shareholder’s holdings
satisfy Rule 14a-8(b)’s eligibility requirement.

The vast majority of investors in shares issued by U.S. companies,
however, are beneficial owners, which means that they hold their securities
in book-entry form through a securities intermediary, such as a broker or a
bank. Beneficial owners are sometimes referred to as “street name”
holders. Rule 14a-8(b)(2)(i) provides that a beneficial owner can provide
proof of ownership to support his or her eligibility to submit a proposal by
submitting a written statement “from the ‘record’ holder of [the] securities
(usually a broker or bank),” verifying that, at the time the proposal was
submitted, the shareholder held the required amount of securities

continuously for at least one year.2©
2. The role of the Depository Trust Company

Most large U.S. brokers and banks deposit their customers’ securities with,
and hold those securities through, the Depository Trust Company (*"DTC"),
a registered clearing agency acting as a securities depository. Such brokers
and banks are often referred to as “participants” in DTC.2 The names ofe
these DTC participants, however, do not appear as the registered owners of
the securities deposited with DTC on the list of shareholders maintained by
the company or, more typically, by its transfer agent. Rather, DTC’s
nominee, Cede & Co., appears on the shareholder list as the sole registered
owner of securities deposited with DTC by the DTC participants. A company
can request from DTC a “securities position listing” as of a specified date,
which identifies the DTC participants having a position in the company’s
securities and the number of securities held by each DTC participant on that

date.2

3. Brokers and banks that constitute “record” holders under Rule
14a-8(b)(2)(i) for purposes of verifying whether a beneficial
owner is eligible to submit a proposal under Rule 14a-8

In The Hain Celestial Group, Inc. (Oct. 1, 2008), we took the position that
an introducing broker could be considered a “record” holder for purposes of

https://www.sec.gov/interps/legal/cfsibl4f.htm 9/14/2017
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Rule 14a-8(b)(2)(i). An introducing broker is a broker that engages in sales
and other activities involving customer contact, such as opening customer
accounts and accepting customer orders, but is not permitted to maintain
custody of customer funds and securities.® Instead, an introducing brokere
engages another broker, known as a “clearing broker,” to hold custody of
client funds and securities, to clear and execute customer trades, and to
handle other functions such as issuing confirmations of customer trades and
customer account statements. Clearing brokers generally are DTC
participants; introducing brokers generally are hot. As introducing brokers
generally are not DTC participants; and therefore typically do not appear on
DTC's securities position listing, Hain Celestial has required companies to
accept proof of ownership letters from brokers in cases where, unlike the
positions of registered owners and brokers and banks that are DTC
participants, the company is unable to verify the positions against its own
or its transfer agent’s records or against DTC’s securities position listing.

In light of questions we have received following two recent court cases
relating to proof of ownership under Rule 14a-8% and in light of the
Commission’s discussion of registered and beneficial owners in the Proxy
Mechanics Concept Release, we have reconsidered our views as to what
types of brokers and banks should be considered “record” holders under
Rule 14a-8(b)(2)(i). Because of the transparency of DTC participants’
positions in a company's securities, we will take the view going forward
that, for Rule 14a-8(b)(2)(i) purposes, only DTC participants should be
viewed as “record” holders of securities that are deposited at DTC. As a
result, we will no longer follow Hain Celestial.

We believe that taking this approach as to who constitutes a “record”
holder for purposes of Rule 14a-8(b)(2)(i) will provide greater certainty to
beneficial owners and companies. We also note that this approach is
consistent with Exchange ActRule 12g5-1 and a 1988 staff no-action letter
addressing that rule,® under which brokers and banks that are DTC
participants are considered to be the record holders of securities on deposit
with DTC when calculating the number of record holders for purposes of
Sections 12(g) and 15(d) of the Exchange Act.

Companies have occasionally expressed the view that, because DTC's
nominee, Cede & Co., appears on the shareholder list as the sole registered
owner of securities deposited with DTC by the DTC participants, only DTC or
Cede & Co. should be viewed as the “record” holder of the securities held
on deposit at DTC for purposes of Rule 14a-8(b)(2)(i). We have never
interpreted the rule to require a shareholder to obtain a proof of ownership
letter from DTC or Cede & Co., and nothing in this guidance should be
construed as changing that view.

How can a shareholder determine whether his or-her broker or bank is a
DTC participant?

. Shareholders and companies can confirm whether a particular broker or
bank is a DTC participant by checking DTC's participant list, which is
currently available on the Internet at
http://www.dtcc.com/~/media/Files/Downloads/client-
center/DTC/alpha.ashx.

What if a shareholder’s broker or bank is not on DTC's participant list?
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The shareholder will need to obtain proof of ownership from the DTC
participant through which the securities are held. The shareholder
should be able to find out who this DTC participant is by asking the

shareholder’s broker or bank.8®

If the DTC participant knows the shareholder’s broker or bank’s
holdings, but does not know the shareholder’s holdings, a shareholder
could satisfy Rule 14a-8(b)(2)(i) by obtaining and submitting two proof
of ownership statements verifying that, at the time the proposal was
submitted, the required amount of securities were continuously held for
at least one year - one from the shareholder’s broker or bank
confirming the shareholder’s ownership, and the other from the DTC
participant confirming the broker or bank’s ownership.

How will the staff process no-action requests that argue for exclusion on
the basis that the shareholder’s proof of ownership is not from a DTC
participant?

The staff will grant no-action relief to a company on the basis that the
shareholder’s proof of ownership is not from a DTC participant only if
the company’s notice of defect describes the required proof of
ownership in a manner that is consistent with the guidance contained in
this bulletin. Under Rule 14a-8(f}(1), the shareholder will have an
opportunity to obtain the requisite proof of ownership after receiving the
notice of defect.

C. Common errors shareholders can avoid when submitting proof of
ownership to companies

In this section, we describe two common errors shareholders make when
submitting proof of ownership for purposes of Rule 14a-8(b)(2), and we
provide guidance on how to avoid these errors.

First, Rule 14a-8(b) requires a shareholder to provide proof of ownership
that he or she has “continuously held at least $2,000 in market value, or
1%, of the company’s securities entitled to be voted on the proposal at the
meeting for at least one year by the date you submit the

proposal” (emphasis added).22 We note that many proof of ownership
letters do not satisfy this requirement because they do not verify the
shareholder’s beneficial ownership for the entire one-year period preceding
and including the date the proposal is submitted. In some cases, the letter
speaks as of a date before the date the proposal is submitted, thereby
leaving a gap between the date of the verification and the date the proposal
is submitted. In other cases, the letter speaks as of a date after the date
the proposal was submitted but covers a period of only one year, thus
failing to verify the shareholder’s beneficial ownership over the required full
one-year period preceding the date of the proposal’s submission.

Second, many letters fail to confirm continuous ownership of the securities.
This can occur when a broker or bank submits a letter that confirms the
shareholder’s beneficial ownership only as of a specified date but omits any
reference to continuous-ownership for a one-year period.

We recognize that the requirements of Rule 14a-8(b) are highly prescriptive
and can cause inconvenience for shareholders when submitting proposals.
Although our administration of Rule 14a-8(b) is constrained by the terms of
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the rule, we believe that shareholders can avoid the two errors highlighted
above by arranging to have their broker or bank provide the required
verification of ownership as of the date they plan to submit the proposal
using the following format:

“As of [date the proposal is submitted], [name of shareholder]
held, and has held continuously for at least one year, [number

of securities] shares of [company name] [class of securities]."*

As discussed above, a shareholder may also need to provide a separate
written statement from the DTC participant through which the shareholder’s
securities are held if the shareholder’s broker or bank is not a DTC
participant.

D. The submission of revised proposals

On occasion, a shareholder will revise a proposal after submitting it to a
company. This section addresses questions we have received regarding
revisions to a proposal or supporting statement.

1. A shareholder submits a timely proposal:. The shareholder then
submits a revised proposal before the company’s deadline for
receiving proposals. Must the company accept the revisions?

Yes. In this situation, we believe the revised proposal serves as a
replacement of the initial proposal. By submitting a revised proposal, the
shareholder has effectively withdrawn the initial proposal. Therefore, the
shareholder is not in violation of the one-proposal limitation in Rule 14a-8
(c).22 If the company intends to submit a no-action request, it must do so
with respect to the revised proposal.

We recognize that in Question and Answer E.2 of SLB No. 14, we indicated
that if a shareholder makes revisions to a proposal before the company
submits its no-action request, the company can choose whether to accept
the revisions. However, this guidance has led some companies to believe
that, in cases where shareholders attempt to make changes to an initial
proposal, the company is free to ignore such revisions even if the revised
proposal is submitted before the company’s deadline for receiving
shareholder proposals. We are revising our guidance on this issue to make

clear that a company may not ignore a revised proposal in this situation.13

2. A shareholder submits a timely proposal. After the deadline for
receiving proposals, the shareholder submits a revised proposal.
Must the company accept the revisions?

No. If a shareholder submits revisions to- a proposal after the deadline for
receiving proposals under Rule 14a-8(e), the company is not required to
accept the revisions. However, if the company does not accept the
revisions, it must treat the revised proposal as a second proposal and
submit a notice stating its intention to exclude the revised proposal, as
required by Rule 14a-8(j). The company’s notice may cite Rule 14a-8(e) as
the reason for excluding the revised proposal. If the company does not
accept the revisions and intends to exclude the initial proposal, it would
also need to submit its reasons for excluding the initial proposal.
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3. If a shareholder submits a revised proposal, as of which date
must the shareholder prove his or her share ownership?

A shareholder must prove ownership as of the date the original proposal is
submitted. When the Commission has discussed revisions to proposals,** it
has not suggested that a revision triggers a requirement to provide proof of
ownership a second time. As outlined in Rule 14a-8(b), proving ownership
includes providing a written statement that the shareholder intends to
continue to hold the securities through the date of the shareholder meeting.
Rule 14a-8(f)(2) provides that. if the shareholder “fails in [his or her]
promise to hold the required number of securities through the date of the
meeting of shareholders, then the company will be permitted to exclude all
of [the same shareholder’s] proposals from its proxy materials for any
meeting held in the following two calendar years.” With these provisions in
mind, we do not interpret Rule 14a-8 as requiring additional proof of

ownership when a shareholder submits a revised proposal.&*

E. Procedures for withdrawing no-action requests for proposals
submitted by mulitiple proponents

We have previously addressed the requirements for withdrawing a Rule
14a-8 no-action request in SLB Nos. 14 and 14C. SLB No. 14 notes that a
company should include with a withdrawal letter documentation
demonstrating that a shareholder has withdrawn the proposal. In cases
where a proposal submitted by multiple shareholders is withdrawn, SLB No.
14C states that, if each shareholder has designated a lead individual to act
on its behalf and the company is able to demonstrate that the individual is
authorized to act on behalf of all of the proponents, the company need only
provide a letter from that lead individual indicating that the lead individual
is withdrawing the proposal on behalf of all of the proponents.

Because there is no relief granted by the staff in cases where a no-action
request is withdrawn following the withdrawal of the related proposal, we
recognize that the threshold for withdrawing a no-action request need not
be overly burdensome. Going forward, we will process a withdrawal request
if the company provides a letter from the lead filer that includes: a
representation that the lead filer is authorized to withdraw the proposal on

behalf of each proponent identified in the company’s no-action request.é*

F. Use of email to transmit our Rule 14a-8 no-action responses to
companies and proponents

To date, the Division has transmitted copies of our Rule 14a-8 no-action
responses, including copies of the correspondence we have received in
connection with such requests, by U.S. mail to companies and proponents.
We also post our response and the related correspondence to the
Commission’s website shortly after issuance of our response.

In order to accelerate delivery of staff responses to companies and
proponents, and to reduce our copying and postage costs, going forward,
we intend to transmit our Rule 14a-8 no-action responses by email to
companies and proponents. We therefore encourage both companies and
proponents to include email contact information in any correspondence to
each other and to us. We will use U.S. mail to transmit our no-action
response to any company or proponent for which we do not have email
contact information.
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Given the availability of our responses and the related correspondence on
the Commission’s website and the requirement under Rule 14a-8 for
companies and proponents to copy each other on correspondence
submitted to the Commission, we believe it is unnecessary to transmit
copies of the related correspondence along with our no-action response.
Therefore, we intend to transmit only our staff response and not the
correspondence we receive from the parties. We will continue to post to the
Commission’s website copies of this correspondence at the same time that
‘we post our staff no-action response.

1 See Rule 14a-8(b).a

2 For an explanation of the types of share ownership in the U.S., seea
Concept Release on U.S. Proxy System, Release No. 34-62495 (July 14,
2010) [75 FR 42982] (“Proxy Mechanics Concept Release”), at Section IL.A.
The term “berieficial owner” does not have a uniform meaning under the
federal securities laws. It has a different meaning in this bulletin as
compared to “beneficial owner” and “beneficial ownership” in Sections 13
and 16 of the Exchange Act. Our use of the term in this bulletin is not
intended to suggest that registered owners are not beneficial owners for
purposes of those Exchange Act provisions. See Proposed Amendments to
Rule 14a-8 under the Securities Exchange Act of 1934 Relating to Proposals
by Security Holders, Release No. 34-12598 (July 7, 1976) [41 FR 29982],
at n.2 ("The term “beneficial owner’ when used in the context of the proxy
rules, and in light of the purposes of those rules, may be interpreted to
have a broader meaning than it would for certain other purpose[s] under
the federal securities laws, such as reporting pursuant to the Williams
Act.”).

2 If a shareholder has filed a Schedule 13D, Schedule 13G, Form 3, Form 4a
or Form 5 reflecting ownership of the required amount of shares, the
shareholder may instead prove ownership by submitting a copy of such
filings and providing the additional information that is described in Rule
14a-8(b)(2)(ii).

2 DTC holds the deposited securities in “fungible bulk,” meaning that therea
are no specifically identifiable shares directly owned by the DTC
participants. Rather, each DTC participant holds a pro rata interest or
position in the aggregate number of shares of a particularissuer held at
DTC. Correspondingly, each customer of a DTC participant - such as an
individual investor — owns a pro rata interest in the shares in which the DTC
participant has a pro rata interest. See Proxy Mechanics Concept Release,
at Section II.B.2.a.

32 See Exchange Act Rule 17Ad-8.

& See Net Capital Rule, Release No. 34-31511 (Nov. 24, 1992) [57 FR
56973] ("Net Capital Rule Release”), at Section II.C.

Z See KBR Inc. v. Chevedden, Civil Action No. H-11-0196, 2011 U.S. Dist.
LEXIS 36431, 2011 WL 1463611 (S.D. Tex. Apr. 4, 2011); Apache Corp. v.
Chevedden, 696 F. Supp. 2d 723 (S.D. Tex. 2010). In both cases, the court
concluded that a securities intermediary. was not a record holder for
purposes of Rule 14a-8(b) because it did not appear on a list of the
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company’s non-objecting beneficial owners or on any DTC securities
position listing, nor was the intermediary a DTC participant.

& Techne Corp. (Sept. 20, 1988).

2 In addition, if the shareholder’s broker is an introducing broker, thee
shareholder’s account statements should include the clearing broker’se
identity and telephone number. See Net Capital Rule Release, at Sectione
I1.C.(iii). The clearing broker will generally be a DTC participant.e

18 For purposes of Rule 14a-8(b), the submission date of a proposal will
generally precede the company’s receipt date of the proposal, absent the
use. of electronic or other means of same-day delivery.

H This format is acceptable for purposes of Rule 14a-8(b), but it is not
mandatory or exclusive.

12 As such, it is not appropriate for a company to send a notice of defect for
multiple proposals under Rule 14a-8(c) upon receiving a revised proposal.

L This position will apply to all proposals submitted after an initial proposal
but before the company’s deadline for receiving proposals, regardless of
whether they are explicitly labeled as “revisions” to an initial proposal,
unless the shareholder affirmatively indicates an intent to submit a second,
additional proposal for inclusion in the company’s proxy materials. In that
case, the company must send the shareholder a notice of defect pursuant
to Rule 14a-8(f)(1) if it intends to exclude either proposal from its proxy
materials in reliance on Rule 14a-8(c). In light of this guidance, with
respect to proposals or revisions received before a company’s deadline for
submission, we will no longer follow Layne Christensen Co. (Mar. 21, 2011)
and other prior staff no-action letters in which we took the view that a
proposal would: violate the Rule 14a-8(c) one-proposal limitation if such
proposal is submitted to-a company after the company has either submitted
a Rule 14a-8 no-action request to exclude an earlier proposal submitted by
the same proponent or notified the proponent that the earlier proposal was
excludable under the rule.

12 See, e.g., Adoption of Amendments Relating to Proposals by Security
Holders, Release No. 34-12999 (Nov. 22, 1976) [41 FR 52994].

15 Because the relevant date for proving ownership under Rule 14a-8(b) is
the date the proposal is submitted, a proponent who does not adequately

prove ownership in connection with a proposal is not permitted to submit

another proposal for the same meeting on a later date.

18 Nothing in this staff position has any effect on the status of anye

shareholder proposal that is not withdrawn by the proponent or its
authorized representative.
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Division of Corporation Finance
Securities and Exchange Commission

Shareholder Proposals

Staff Legal Bulletin No. 14G (CF)
Action: Publication of CF Staff Legal Bulletin
Date: October 16, 2012

Summary: This staff legal bulletin provides information for companies and
shareholders regarding Rule 14a-8 under the Securities Exchange Act of
1934.

Supplementary Information: The statements in this bulletin represent
the views of the Division of Corporation Finance (the “Division”). This
bulletin is not a rule, regulation or statement of the Securities and
Exchange Commission (the "Commission”). Further, the Commission has
neither approved nor disapproved its content.

Contacts: For further information, please contact the Division’s Office of
Chief Counsel by calling (202) 551-3500¢% or by submitting a web-based

request form at https://www.sec.gov/forms/corp_fin_interpretive.
A. The purpase of this bulletin

This bulletin is part of a continuing effort by the Division to provide
guidance on important issues arising under Exchange Act Rule 14a-8.
Specifically, this bulletin contains information regarding:

e the parties that can provide proof of ownership under Rule 14a-8(b)
(2)(i) for purposes of verifying whether a beneficial owner is eligible
to submit a proposal under Rule 14a-8;

+ the manner in which companies should notify proponents of a failure
to provide proof of ownership for the one-year period required under
Rule 14a-8(b)(1); and

o the use of website references in proposals and supporting
statements.

You can find additional guidance regarding Rule 14a-8 in the following
bulletins that are available on the Commission’s website: SLB No. 14, SLB
No. 14A, SLB No. 14B, SLB No. 14C, SLB No. 14D, SLB No. 14E and SLB
No. 14F.

B. Parties that can provide proof of ownership under Rule 14a-8(b)
(2)(i) for purposes of verifying whether a beneficial owner is
eligible to submit a proposal under Rule 14a-8
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1. Sufficiency of proof of ownership letters provided by

affiliates of DTC participants for purposes of Rule 14a-8(b)(2)

(i)
To be eligible to submit a proposal under Rule 14a-8, a shareholder must,
among other things, provide documentation evidencing that the
shareholder has continuously held at least $26€000 in market value, or 1%,
of the company’s securities entitled to be voted on the proposal at the
shareholder meeting for at least one year as of the date the shareholder
submits the proposal. If the shareholder is a beneficial owner of the
securities, which means that the securities are held in book-entry form
through a securities intermediary, Rule 14a-8(b)(2)(i) provides that this
documentation can be in the form of a “written statement from the ‘record’
holder of your securities (usually a broker or bank)...."”

In SLB No. 14F, the Division described its view that only securities
intermediaries that are participants in the Depository Trust Company
("DTC") should be viewed as “record” holders of securities that are
deposited at DTC for purposes of Rule 14a-8(b)(2)(i). Therefore, a
beneficial owner must obtain a proof of ownership letter from the DTC
participant through which its securities are held at DTC in order to satisfy
the proof of ownership requirements in Rule 14a-8.

During the most recent proxy season, some companies questioned the
sufficiency of proof of ownership letters from entities that were not
themselves DTC participants, but were affiliates of DTC participants. Bye
virtue of the affiliate relationship, we believe that a securities intermediary
holding shares through its affiliated DTC participant should be in a position
to verify its customers’ ownership of securities. Accordingly, we are of the
view that, for purposes of Rule 14a-8(b)(2)(i), a proof of ownership letter
from an affiliate of a DTC participant satisfies the requirement to provide a
proof of ownership letter from a DTC participant.

2. Adequacy of proof of ownership letters from securities
intermediaries that are not brokers or banks

We understand that there are circumstances in which securities
intermediaries that are not brokers or banks maintain securities accounts in
the ordinary course of their business. A shareholder who holds securities
through a securities intermediary that is not a broker or bank can satisfy
Rule 14a-8's documentation requirement by submitting a proof of
ownership letter from that securities intermediary.g— If the securities
intermediary is not a DTC participant or an affiliate of a DTC participant,
then the shareholder will also need to obtain a proof of ownership letter
from the DTC participant or an affiliate of a DTC participant that can verify
the holdings of the securities intermediary.

C. Manner in which companies should notify proponents of a failure
to provide proof of ownership for the one-year period required
under Rule 14a-8(b)(1)

As discussed in Section C of SLB No. 14F, a common error in proof of
ownership letters is that they do not verify @ proponent’s beneficial
ownership for the entire one-year period preceding and including the date
the proposal was submitted, as required by Rule 14a-8(b)(1). In some
casese the letter speaks as of a date before the date the proposal was
submitted, thereby leaving a gap between the date of verification and the
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date the proposal was submitted. In other cases, the letter speaks as of a
date after the date the proposal was submitted but covers a period of only
one year, thus failing to verify the proponent’s beneficial ownership over
the required full one-year period preceding the date of the proposal’s
supmission.

Under Rule 14a-8(f), if a proponent fails to follow one of the eligibility or
procedural requirements of the rule, a company may exclude the proposal
only if it notifies the proponent of the defect and the proponent fails to
correct it. In SLB No. 14 and SLB No. 14B, we explained that companies
should provide adequate detail about what a proponent must-do to remedy
all eligibility or procedural defects.

We are concerned that companies’ notices of defect are not adequately
describing the defects or explaining what a proponent must do to remedy
defects in proof of ownership letters. For example, some companies’ notices
of defect make no mention of the gap in the period of ownership covered by
the proponent’s proof of ownership letter or other specific deficiencies that
the company has identified. We do not believe that such notices of defect
serve the purpose of Rule 14a-8(f).

Accordingly, going forward, we will not concur in the exclusion of a proposal
under Rules 14a-8(b) and 14a-8(f) on the basis that a proponent’s proof of
ownership does not cover the one-year period preceding and including the
date the proposal is submitted unless the company provides a notice of
defect that identifies the specific date on which the proposal was submitted
and explains that the proponent must obtain a new proof of ownership
letter verifying continuous ownership of the requisite amount of securities
for the one-year period preceding and including such date to cure the
defect. We view the proposal’s date of submission as the date the proposal
is postmarked or transmitted electronically. Identifying in the notice of
defect the specific date on which the proposal was submitted will help a
proponent better understand how to remedy the defects described above
and will be particularly helpful in those instances in which it may be difficult
for a proponent to determine the date of submission, such as when the
proposal is not postmarked on the same day it is placed in the mail. In
addition, companies should include copies of the postmark or evidence of
electronic transmission with their no-action requests.

D. Use of website addresses in proposals and supporting
statements

Recently, a number of proponents have included in their proposals or in
their supporting statements the addresses to websites that provide more
information about their proposals. In some cases, companies have sought
to exclude either the website address or the entire proposal due to the
reference to the website address.

In SLB No. 14, we explained that a reference to a website address in a
proposal does not raise the concerns addressed by the 500-word limitation
in Rule 14a-8(d). We continue to be of this view and, accordingly, we will
continue to count a website address as one word for purposes of Rule 14a-8
(d). To the extent that the company seeks the exclusion of a website
reference in a proposal, but not the proposal itself, we will continue to
follow the guidance stated in SLB No. 14, which provides that references to
website addresses in proposals or supporting statements could be subject
to exclusion under Rule 14a-8(i)(3) if the information contained on the
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website is materially false or misleading, irrelevant to the subject matter of
the proposal or otherwise in contravention of the proxy rules, including Rule

14a-9.3€

In light of the growing interest in including references to website addresses
in proposals and supporting statements, we are providing additional
guidance on the appropriate use of website addresses in proposals and

supporting statements.*

1. References to website addresses in a proposal or
supporting statement and Rule 14a-8(i)(3)

References to websites in a proposal or supporting statement may raise
concerns under Rule 14a-8(i)(3). In SLB No. 14B, we stated that the
exclusion of a proposal under Rule 14a-8(i)(3) as vague and indefinite may
be appropriate if neither the shareholders voting on the proposal, nor the
company in implementing the proposal (if adopted), would be able to
determine with any reasonable certainty exactly what actions or measures
the proposal requires. In evaluating whether a proposal may be excluded
on this basis, we coensider only the information contained in the proposal
and supporting statement and determine whether, based on that
information, shareholders and the company can determine what actions the
proposal seeks.

If a proposal or supporting statement refers to a website that provides
information necessary for shareholders and the company to understand
with reasonable certainty exactly what actions or measures the proposal
requires, and such information is not also contained in the proposal or in
the supporting statement, then we believe the proposal would raise
concerns under Rule 14a-9 and would be subject to exclusion under Rule
14a-8(i)(3) as vague and indefinite. By contrast, if shareholders and the
company can understand with reasonable certainty exactly what actions or
measures the proposal requires without reviewing the information provided
on the website, then we believe that the proposal would not be subject to
exclusion under Rule 14a-8(i)(3) on the basis of the reference to the
website address. In this case, the information on the website only
supplements the information contained in the proposal and in the
supporting statement.

2. Providing the company with the materials that will be
published on the referenced website

We recognize that if a proposal references a website that is not operational
at the time the proposal is submitted, it will be impossible for a company or
the staff to evaluate whether the website reference may be excluded. In
our view, a reference to a non-operational website in a proposal or
supporting statement could be excluded under Rule 14a-8(i)(3) as
irrelevant to the subject matter of a proposal. We understand, however,
that a proponent may wish to include a reference to a website containing
information related to the proposal but wait to activate the website until it
becomes clear that the proposal will be included in the company’s proxy
materials. Therefore, we will not concur that a reference to a website may
be excluded as irrelevant under Rule 14a-8(i)(3) on the basis that it is not
yet operational if the proponent, at the time the proposal is submitted,
provides the company with the materials that are intended for publication
on the website and a representation that the website will become
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operational at, or prior to, the time the company files its definitive proxy
materials.

3. Potential issues that may arise if the content of a
referenced website changes after the proposal is submitted

To the extent the information on a website changes after submission of a
proposal and the company believes the revised information renders the
website reference excludable under Rule 14a-8, a company seeking our
concurrence that the website reference may be excluded must submit a
letter presenting its reasons for doing so. While Rule 14a-8(j) requires a
company to submit its reasons for exclusion with the Commission no later
than 80 calendar days before it files its definitive proxy materials, we may
concur that the changes to the referenced website constitute "good cause”
for the company to file its reasons for excluding the website reference after
the 80-day deadline and grant the company’s request that the 80-day
requirement be waived.

L An entity is an “affiliate” of a DTC participant if such entity directly, ore
indirectly through one or more intermediaries, controls or is controlled by,
or is under common control with, the DTC participant.

2Rule 14a-8(b)(2)(i) itself acknowledges that the record holder is “usually,”e
but not always, a broker or bank.

2 Rule 14a-9 prohibits statements in proxy materials which, at the time ande
in the light of the circumstances under which they are made, are false or
misleading with respect to any material fact, or which omit to state any
material fact necessary in order to make the statements not false or
misleading.

£ A website that provides more information about a shareholder proposal
may constitute a proxy solicitation under the proxy rules. Accordingly, we
remind shareholders who elect to include website addresses in their
proposals to comply with all applicable rules regarding proxy solicitations.
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From: Fekk

Sent: Thursday, September 21, 2017 1:30 PM
To: David Zuckerman

Cc: Don Rosenberg; Paula DiNorma; Liz Crowe
Subject: Rule 14a-8 Proposal (QCOM) blb
Attachments: CCE21092017_3.pdf

Mr. Zuckerman,

Please see the attached broker letter.
Sincerely,

John Chevedden

*** FISMA & OMB Memorandum M-07-16
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James McRitchie F53-6 %5 ]
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Re: Your TD Ameritrade Account Ending in  **
Dear James McRitchie,

Pursuant to your request, this letter is to confirm that as of the date of this letter, James McRitchie
held, and has held continuously for at least 13 months, 50 shares of Qualcomm Inc. Co (QCOM)’
common stock in his account ending in =+ at TD Ameritrade. The DTC clearinghouse number for
TD Ameritrade is 0188

If we can be of any further assistance, please let us know. Just log in to your account and go to the
Message Center to write us. You can also call Client Services at 800-669-3900. We're available 24
hours a day, seven days a week.

Sincerely,

Chad Abel
Senior Resource Specialist
TD Ameritrade

This information is furnished as part of a general information service and TD Ameritrade shall not be liable for any damages
arising out of any inaccuracy in the information. Because this information may differ from your TD Ameritrade monthly
statement, you should rely only on the TD Ameritrade monthly statement as the official record of your TD Ameritrade
account.

Market volatility, volume, and system availability may delay account access and trade executions.
TD Ameritrade, Inc., member FINRA/SIPC ( www.finrg.qrg , www.sipc.org ). TD Ameritrade is a trademark jointly owned by

TD Ameritrade IP Company, Inc. and The Toronto-Dominion Bank. © 2015 TD Ameritrade IP Company, Inc. All rights
reserved. Used with permission.
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EXHIBIT B

CERTIFICATE OF INCORPORATION, AS PROPOSED TO BE AMENDED,
OF
QUALCOMM INCORPORATED

L
The name of this corporation is QUALCOMM Incorporated.

II.

The address of the registered office of the corporation in the State of Delaware is
2711 Centerville Road, Suite 400, City of Wilmington, County of New Castle, and the name of
the registered agent of the corporation in the State of Delaware at such address is The Prentice-
Hall Corporation System, Inc.

II1.

The purpose of this corporation is to engage in any lawful act or activity for which a
corporation may be organized under the General Corporation Law of the State of Delaware.

IV.

This corporation is authorized to issue two classes of stock to be designated, respectively,
“Common Stock™ and “Preferred Stock.” The total number of shares which the corporation is
authorized to issue is six billion eight million (6,008,000,000) shares. Six billion
(6,000,000,000) shares shall be Common Stock, each having a par value of one one-hundredth of
one cent ($0.0001). Eight million (8,000,000) shares shall be Preferred Stock, each having a par
value of one one-hundredth of one cent ($0.0001).

V.

The relative rights, preferences, privileges and restrictions granted to or imposed upon the
respective classes and series of shares are as follows:
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A. COMMON STOCK.

The voting, dividend and liquidation rights of the Common Stock are subject to and
qualified by the rights of the holders of the Preferred Stock of any series as designated herein and
as may be designated by the Board of Directors of the corporation upon any issuance of the
Preferred Stock of any series.

B. PREFERRED STOCK.

The Preferred Stock may be issued from time to time in one or more series. The Board of
Directors is hereby authorized, by filing a certificate pursuant to the Delaware General
Corporation Law, to fix or alter from time to time the designation, powers, preferences and rights
of the shares of each such series and the qualifications, limitations or restrictions thereof,
including without limitation the dividend rights, dividend rate, conversion rights, voting rights,
rights and terms of redemption (including sinking fund provisions), redemption price or prices,
and the liquidation preferences of any wholly unissued series of Preferred Stock, and to establish
from time to time the number of shares constituting any such series and the designation thereof,
or any of them (a “Preferred Stock Designation™); and to increase or decrease the number of
shares of any series subsequent to the issuance of shares of that series, but not below the number
of shares of such series then outstanding. In case the number of shares of any series shall be
decreased in accordance with the foregoing sentence, the shares constituting such decrease shall
resume the status that they had prior to the adoption of the resolution originally fixing the
number of shares of such series.

VL

For the management of the business and for the conduct of the affairs of the corporation,
and in further definition, limitation and regulation of the powers of the corporation, of its
directors and of its stockholders or any class thereof, as the case may be, it is further provided
that:

A. The management of the business and the conduct of the affairs of the corporation
shall be vested in its Board of Directors. The number of directors which shall constitute the
whole Board of Directors shall be fixed exclusively by one or more resolutions adopted from
time to time by the Board of Directors.



At the 2006 annual meeting of stockholders, the successors of the directors whose terms
expire at that meeting shall be elected for a term expiring at the 2007 annual meeting of
stockholders. At the 2007 annual meeting of stockholders, the successors of the directors whose
terms expire at that meeting shall be elected for a term expiring at the 2008 annual meeting of
stockholders. At the 2008 annual meeting of stockholders, all directors shall be elected for a
term expiring at the 2009 annual meeting of stockholders. At each annual meeting of
stockholders thereafter, the directors shall be elected for terms expiring at the next annual
meeting of stockholders.

Notwithstanding the foregoing provisions of this Article, each director shall serve until
his successor is duly elected and qualified or until his death, resignation or removal. No decrease
in the number of directors constituting the Board of Directors shall shorten the term of any
incumbent director.

Any vacancies on the Board of Directors resulting from death, resignation,
disqualification, removal or other causes shall be filled by either (i) the affirmative vote of the
holders of a majority of the voting power of the then-outstanding shares of voting stock of the
corporation entitled to vote generally in the election of directors (the “Voting Stock™) voting
together as a single class; or (ii) by the affirmative vote of a majority of the remaining directors
then in office, even though less than a quorum of the Board of Directors. Newly created
directorships resulting from any increase in the number of directors shall, unless the Board of
Directors determines by resolution that any such newly created directorship shall be filled by the
stockholders, be filled only by the affirmative vote of the directors then in office, even though
less than a quorum of the Board of Directors. Any director elected in accordance with this
paragraph shall hold office for a term expiring at the next annual meeting of stockholders and
until such director's successor shall have been elected and qualified.

B. The Bylaws may be altered or amended or new Bylaws adopted by the affirmative
vote of at least sixty-six-and-two-thirds-percent-(66-2/3%na majority of the voting power of all of
the then-outstanding shares of the Voting Stock. In furtherance and not in limitation of the power
conferred by statute, the Board of Directors is expressly authorized to adopt, amend, supplement
or repeal the Bylaws.

C. The directors of the corporation need not be elected by written ballot unless the
Bylaws so provide.
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D.o  No action shall be taken by the stockholders of the corporation except at ano
annual or special meeting of stockholders called in accordance with the Bylaws and no action
shall be taken by the stockholders by written consent.

E.o  Advance notice of stockholder nominations for the election of directors and ofo
business to be brought by stockholders before any meeting of the stockholders of the corporation
shall be given in the manner provided in the Bylaws of the corporation.

F.o Any director, or the entire Board of Directors, may be removed from office at anyo
veting-power-of-all-of-the-then-eutstanding shares-of- the-Voting Stock, voting together as a single
class; or-ti)-without-eause-by-the-affirmative-vote-of-the-holders-ofat-least sixty-six-and-two-
thirdspereent (66-2/3%5) of-the-voting-power-ofal -of the then-outstandinge-shares-of the-Voting

are entitled to elect one (1) or more directors by this certificate of incorporation, as amended

from time to time, the removal of such directors without cause shall be by a vote of the
outstanding shares of that series or class of capital stock and not the outstanding shares of capital
stock as a whole.

VIL

A director of the corporation shall, to the full extent not prohibited by the General
Corporation Law of the State of Delaware, as the same exists or may hereafter be amended, not
be liable to the corporation or its stockholders for monetary damages for breach of his or her
fiduciary duty as a director.

VIIL

Az 5 Iraddition-to-any-atfirmative-vote-required-by-tavwsby-this-Certifteate-of
Ineorporation-or-by-any-Preferred-Stock-Desipnation—and-except-as-otherwise-expresshy provided
in-Seetion-B-of this-Artiele- V0

(Hemny-mergeror-conselidation-of the-corporation-orany-Subsidiary{aso
hereinafierdefined)-with-(yanv-Interested-Stockholder (as-heremnatter defined)-or(b)-any-other
eorporation-Cwhether-or-notitsel-an-Interested-Stockholdery which-isr-orafter-such-merger-or
consohdation-would beran-Athlate-(as-herethatter defined)-of anlnterested-Stoclkholder—or
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Gi-any-satedeaserexchange-mortgage-pledzetranster-or-other
dispesition-Gp-one-transaction-eia-series-ol-transaetionsto-or-with-any-Interested-Stoekholdere
orany-Adfiliate-ofan-taterested-Stockholder-ofany-assets-of the-corporation-ot-any-Subsidiarye
having-an-aggregate-Fai-Market-Yalue{as-hereinafier-defined)-equal-to-or-greater-than 5% ofe
the-Corporations-assets-as-set-forth-on-the Corporation's-meostrecent-audited-consolidatede
finaneial-statenents-ore

(Hbyeheissuanee-ortranstcrby-the-corporation-or-any-Subsidiary-tin-onee
transaction-oi-a-series of-ransactions)-ofany-secwrities-ofthe corporation-or-any-Substdiary-to
amcdnterested-Stockholder-orany-Adfiliate-ofany-Interested-Stockholder-in-exechange-forcash;
securities-or-ather-property-{or-a-combinatonthereoH-having anaggregate-Fair Market Value
equat-to-or-greater-than-15%-of the-Corporation's-assets-as-set-forth-on-the Corporation's-mest
recent-audited-consohdated-financial-statements—or

tjethe-adoption-o Fany-plan-ot-propesal-for-the-Hiquidation-or-disselutione
olt-the-corperation-proposed-by-or-on-behalfofam-Interested-Stockholderor-amy-Adilate of any
Iaterested-Stoekholdersor

te)-any-reclassification-ef-securities-{ineludingany reverse-stoek sphity:-or
reeapitalization-of the-corporation-or-any-nerger-or-consohidation-of the-eorporation-with-any-of
its-Subsidiaries-oruny-other-transaction-(whetherornot-with-or-into-or-othepwise-avolvins apy
Interested-Stockholder)-which-has-the-effect-directly-or-indireeth—ofinereasing-the
propettionate-share-of the-outstanding shares-of any-elass-of equity-or-convertible-seeurities-of
the-cotporation-or-any-Subsidiary which-is-Benefictally-Owned-(as-hereinafler definedy-byv-any
Interested-Stockholder or-any-Atfiliate-of any-Taterested-Steckholder:

shatlrequire-the-atfirmative-vote-ofthe-holders-ofat-least-sixty-six-and-two-thirds-pereent {66
2R3Y%y-etvoting-power-ot-all-of the thenoutstandine-shares-ofthe Voting-Stock-voting-together
as-a-sinsle-elass—Sueh-alfirmative-vote-shall-be-required-notwithstanding-anyv-other-provisions-of
this-Certiicate-of-Incorporation-orany-provision-odaw-oretany-agreement with-any-natienal
seeurities-exchange-or-otherwise-which-might-etherwise permit-alesser-vote-orno-vote:

2y Fheterm"Business-Combination as-tsed-in-thisArtiele-VIH-shallmean
any-transastion-which-is-referred-to-in-amy-one-or-more-of subparagraphs-Gi-through-0n-of
paragraph-th-ofthis-See tton-A-



B Fhe-provisions-of Seetion-A-ofthis-Artiele-VHl-shall-not be-applicable-to-any
partientar-Business-Combination—and-such Business-Combination-shallvequire-onty sueh
atfirmative vote-as-to-regiired-by-lav-any-other-provision-of this-Certifieate-of Jneorporationand
any-Preferred-Stoel—Designation; i inthe-ease-of a Business-Combinationthatdoes notinvelve
amy-eashorother-consideration-being-received-by-the-stoekholders-of the-corporation-selelyin
theirrespeetive-eapacities-as-stoekholders-ot the-corporation-themondition-speetfied-in-the
folloveing parasraph-(1 ) -is-met-or-in-the-case-of-any-other-Business-Combination-the-conditions
specthied-in-either-of-the-toHowing-paragraph-(1)-or-parseraph-(2)-are-met:

2yalhe-Business-Combination-shall-have-been-approved-by-a-majority-of thea
ContinuingDirectors-{as-hereinalter-detined); provided-however-that-this-condition-shal-not-be
eapable-ot-satisfaction-unless-there-are-at-least-two-Continuing Directors:

3-A-efthe-following-conditions-shall-have-been-met:

-Jhe-considerationto-be received-by-holders-of sheres-of a-particular
class-(or-series)-of-outstanding-Voting-Stoek-tincluding-Common-Stock-and-other thanFxeluded
Preferred-StockA as-hereinafter-definedpr-shall-be-in-cash-or-in-the-sameform-as-the Interested
Steekholder-or-any-ot-its Affiliates-has-previonshy-paid-for shares-of such-class {or-series)-of
Voting Stoek—HtheInterested-Stoeclholder-or-anyof #ts-Adfiliates have paid-for shares-of any
clags-tor-series)-of Voting-Stock-with-varying forms-of consideration—the form-ot consideration
to-be-received-per-share-by-holders-of-shares-olsuch-class-{orseriesyot Voting-Stock-shall-be
either-cash-or-the-form-used-to-acquire-thedargest-number-of shares-of such-class{or-series)-of
Noting-Stockeprevioustyv-aequired-bythe Interested-Stoekholder

GH-The-asoregate-amount-of (x)-the-eash-and-(y)-the Fair- Market Value-as
of the-date<the = Consummation-Date”)-of the-consummation-of the-Business-Combination-of
the-eonsideration-other-than-eash-to-be-reeeived-per-share-by-holders-of Commeon-Stoek-in-sueh
Business-Combination-shall-be atleastequalto-the-higher of the-following {in-each-ease
appropriately.adjusted-in-the-event-ofany.stoek-dividend, stoek-split—eombination-of shares.or
stmiar-event):

tay-Gfapplicable)-the highest-per share-price(ineludingmny
brokerage ecommissions. transfer-taxes-and-solieiting dealers' fees)-paid-by.the Interested
Stockholder-orugmoliis-Adfiliates for any-shares-of Common-Stock-acquired by—them-withinthe
two.year period imtnediately prior-to-the date-of the first publie announeement-of the-proposal-of
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the-Business-Combination-(the- “Announcement-DateD-oria-any-transacton-in-which-the
Interested-Stockholder becamne-an-Interested-Stoekholderwhicheveris-higherplus-interest
eompetnded-apnuaty-rom-their st date-ernvhichthe Iiterested-Stoekholder became-an
Interested-Stoekholder-tthe “Determination-Date™)- through-the-Consummation-Date-at-the
pub}ie-ly—aﬂﬁeuneed-&:e&awnee«mte%te&es{—eﬁgaﬂle@ﬁ%meﬁiearnNéI}?.-«&é}n’-\:r{ef%ael%éﬂa&'
major-bank-headquartered-in-the-State-of- California-as-may-be-selected-by-the-Continting
Directors)fronrtime-to-timei-effeetin-the-Citv-of-San-Franeiseo-less-the-agsresateamount-of
any-cash-dividends-paid;-and-the-Fair-Masket-Value-ofany-dividends-paid-in-other-than-cash-on
each-share-of- Commen-Stoelktronr-the-DeterminationPate-through-the-Consummation-Date ia
an-amount-up-to-but-not-exceeding-the-amount-of interest-so-pavable-per-share-of Cominon
Stoek:-ande

{biethe Fair-Matlet-Value-per-share-of Commeon-Stock-on-thee
Anneuncenient-Date-or-the-Betermination-Date—whicheveris-highere

tiijeFhe-agpresate-amount-of- £x3-the-cash-and-G-the-Fair- Market-\aluee
ag-of-the-Consummation-Pate—ef the considerntionother-than-cash to-berecetved-per-share-by
holders-ofshares-of any-class-tor-series)-otherthan-Stock-or-Exeluded-Preferred-Stoek-of
eutstanding-Voting-Steck-shall-be-at-least-equal-to-the-highest-of the following fin-each-case
appropriately-adiwsted-in-the-event-of any-stock-dividends-stoek-split-combination-of shares-or
similar-event)-it-being-tilended-that-the requirements of-this-paragraph-(2)itt)-shall-be required
to-be-metowith-respeet-to-every-such-class{orseries)-of ontstanding Voting-Stock-whether or-not
theJnterested Stockheolderoram-otits Aliates-has-previeushacquired anty-shares-of-ae
partienlur-elass-tor-series)-of Voting Stoeky:e

ta)-Giapphieable)-the-hishest-per-share-price-fneludingany

Stockholder-orany-ofits-Adliiatesdor any-shares-of such-class-for-series)-of Voting-Stocke
aceuired-by-them-within-the two-vear-period-tmmediately-prior-to-the Announcement-Date or-ine
any-transaction-in-which-i-beeame-an-Interested-Stoekholder, whichever-is-higherplus-intereste
compounded-annuallyfrom-the-Determination-Date-throush-the-Conswmmation-Date-at-thee
pubbely-anneounced referencerate-of interest-of Bankof Amertet; N-S-A(or such-othere
mator-banrk-headquartered-in-the-State-of California-as-may-beselected-by-the-Continuinge
PirectorsH-Hromtime-to-Hme-in-eteetin-the City-of San-Franeisco-less-the ssgregate-amountofe
any-cash-dividends-paid—and-the-Fair-MarketValue-of any-dividends-paid-in-other-than-cash-one
cach-share-of sueh-elass Corseries)-ot Yotng Stoek-from-the-BetenninationDate-through-thee
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Copsummation-Date-th-an-twmount-upto-but-not exceeding the-ameountofinterest-so-payableper
share-ofsuch-elasstorseriesy-of- Voting Stoek:

{y-the-Far-Market-Value-per-share-ot such-elass-(or-sertes)-of
Voting-Stoek-on-the-Announcement-Date-or-on-the-Determination-Date—~whicheveris-hichersand

{e)-the-highest-preferential-amount-per-shareif-anyto-whickthe
holdets-of shares-of such-class-{orseries}of Yotins-Stock-would-be-entitled-in-the-event-ofany
voluptary-or-involuntary-hauidation-dissolution-or-winding wp-of-the-eopeoration:

- )-After-such-Interested-Stockholder-has-become-an-Interesteda
Stoekholderand-priovte-the-consummation-of such-Bustness-Combinntion~ar-exeeptas
approved-by-a-maioritv-of the-Continting Direetors-there-shall-have-been-no-failureto-declare
and-payv-at-the-resular-date therefor-any-full-quarterhy-dividends twhetherornoteunmulative)on
any-eutstanding-Preferred-Stoek:-tb)-there-shall-have-been-{H-no-reduction-in-the-annual-rate-of
dividends-paid-on-the-Common-StockL{except-as-neeessary-toreflect-any-subdivision-of-thea
Common-Stock)-exceptas-approved-by-a-majority-of the-Continning Directors-and-{1H)-ana
inerease-in-sueh-annualrate-of- dividends-as-necessary-to reflect-any-reclassification-(ineludinga
any-reverse-stoek-split):-recapitalization-reorganization-or-any-simiar-transaction-whieh-has-thea
etfectotreducingthenumber-of-outstanding shares-of the-Common-Stock-unless-the failure-soa
to-therease-sueh-annual-rate-is-approved-by-a-majority-of the-Continuins-Directors:-and-fe)a
neithersuch-Interested-Stoekholdernorany-ofits- Afithiates-shall-have-beecorme-the-beneficiala
owner-ofanv-additionalshares o Votine Stoek-exeept-as-part-of the transaction-which-results-ina
such-Interested-Stoekholder-becoming-anInterested-Stockholderrprovided-howeverthat-noa
approval-by-Continuing Directorsshall-satist-the-requirements-of this-subparasraph-tfa-unlessa
at-the-time-ofsuch-approval-thereare-at-least-tweo-Continuing Directors:

t)-Adter-sueh-dnterested-Stoekholder-has-become-an-interesteda
Stoekholder-such-luterested Stoekholderand-anm-ofits At lates-shall-notdrave received-the
benefit-directly-or-indirectly-fexcept-proportionatelyr-solely-tn-such-Interested-Stoelholders-or
Adftliate's-capaeity-as a-stoekholderof the-corporation)—of anyloansadvaneesy-guarantees:
pledses-or-other-finaneial-assistance-or-any-tax-credits-or-othertax-advantages-provided-by-the
corporation;-whetherin-anticipation-of-or-in-connectionavith-sueh-Business Combination-or
otherwise:
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virA-proxy-or-information-statement-deseribing the-propesed-Businessa
Combination-and-complvine-with-the requirements-of the Seeuvrittes Exchange Aet-o+-1934-as
amended:-and-the-rules-and-regulations-thereunder-for-any-subsequent-provisionsreplacing-such
Aet-rles-orregulations)-shatl-be-matled-to-allstoekholders-of-the-corporation-at-least-30-days
prior-to-the-consummation-ofsueh-Business-Combination-tehether-or-not-sueh-proxy-or
information-statement-is-requived-to-benatled-pursuant-tosuch-Act-or-subsequent-provisions):

(it Such-Interested Stoekholdershall-have-supplied-thecorporation-with
sueh-information-as-shall-havedeen requested pursvanttod ection E-of thisAxtiele- Vi -within
the-time-period-set-forth-therein-

G For-the-purposes-of-this-ArtieleVH:

¢+ Apersont-means-any-individual-limited-partnership-general-partnership;
corperation-or-other-firm-orentity:

2y “interested-Stoekholder -means-any-person-fother-than-the-corporation-ora
any-Subsidiary)-whe-or-which:

(-is-the Beneficial-Owner{as-hereinafter-defined)directly-orindireetly;
oi-lifteen-percent-H-5% - or-more-of thevoling-power-of-all-of the-then-outstanding shares-ef the

GirarAdtthate-of-the-corporation-and-at-any-tine-within-the-two-vear
petiod-immediately-prior-to-the-date-in-guestionwas-the-Beneficial- Owner-direethy-or-indirecthy:
of fifteen-pereent-(-H5%6)-ormore-of-the-vetingpower-ofall-of the-then-outstanding-shares-of-thea
Moting-Stoek:-ora

fit)-is-an-assignee-ofor has-otherwise-succeeded-to-any-shares-of Yoting
Stoek-which-were-at-any-time-withinthe two-year period-immedaateby-prior-to-the-date-in
guestion-beneficiallv-owned by-an-Interested-Stoekholder—ifsuchassisnmentmr-sueccessionshalt
have-oceurred-in-the-covese-of a-transacton-or-series-of transactions-pot-invelving-a-publie
offering-within-the-meaningof-the+933-Acta

33 A-person-shall-be-aBeneficial- OwnerZof-orshall-—Benefietally-Own "
any-Yoting-Stoek:
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()-which-sueh-person-or-any-ofits Atfiliates-or-Associates-(as-hereinatier
detined)-beneficialy-owns—directly-orindirecthywithin-the-meaning-of-Rule-13d-3-under-the
Seeurities-Exechange-Act-0f 1934, as-in-etfeect-on-the-adoption-date-of -this-Certificate-of
Incorporation-or

¢idawhich-sueh-person-orany-otits Affiliates-orAssoetates-has-fa)-thea
right-to-aequire-twhether-suchright-is-exereisable- tmmediately-or-only-after-the-passage-of- timek
prEstantte-any-asreement—arrangement-or-tnderstandinsor-upon-the-exercise-of-conversion
rights-exehange-rights—warranis-or-optionsror-otherwises-or-(b)-the-rightte-vote pursuant-to-any
agreement-arrangement-or-understanding (but-shall-not be-deemed-to-be-the-Benefieial-Owner-of
any-shares-of Voting-Stock-solely-by-reason-ofarevoecable proxywranted-tor-a-partieular meeting
of stoekholders,pursuant-to-a-publie-solicitation-of proxiesfor-such-meeting-and-with-respeet-to
whichsharesneither-such-person-nor-any sueh-Affiliateor Asseciate 15-otherwise-deemed-the
Benehietal-Owner):-or

Hit-which-is-beneficially-owned—directly-orindireetby—within-the-meaning
of Rule-13d-3-under-the-Seeurities-Exchanse Aet-of-193d -as-in-effect-on-the-adoption-date-of this
Certificate-oi-ncorporation-by-any-other person-with-which-such person-orany-of Hs Athliates
or-Assoetates-has-any-asreement-arransement-or-understanding for-the-purpose-of acquiring.
heldimg ~votng fother-thansoleby-byreason-ofarevocable-proxy-as-deseribed-in-subparagraph
Gyt this-parasraph-B-or-disposing-of-any-shares-oF Votins-Stoek:-provided-however-that-ina
case-of-any-employee-stock-ownership-or similarplan-ofthe corporationorof apy Subsidigry-iha
which-the-benefieiaries-thereof possess-therisht-to-vote-any-shares-of Voting-Stoek-held-by-sueha
pla-ne-such-plan-ner-any-trustee-withrespect-thereto-(nor-apy-Atliliate-of sueltrustee )y solely
by-reason-of sueh-eapacity-of such-trustee~shall-be deemed,-for-any-purposes-hereof-to
beneficialy-ovwn-any-shares e Voting Stock-held-under-any-such-plan:

2 Eor-the-purposes-of- determininswhether-a-person-is-an-tnterested
Steekholderpurstantto-parasraph-(2)-of-this-Section-Crthe number-of shares-of VotingStock
deemed-to-be-outstanding-shall-include-shares-deemed-owned-through-application-ot-paragraph
B)-of-this-Seetion-€- but-shall-not-inelude-any-otherumssuedsheres-of Yotna-Stock-whieh-may
be-issuable-purstant-to-any-agreement-arransement-or-understanding-or-upon-exereise-of

converston-rights—warrants-or-options-or-otherwise:



] “Adfliate” orAgseciateshall-have-the-respeetive-meanings-aseribed-to
sueh-terms in-Rule-12b-2-efthe-General-Rules-and - Regulations-under-the-Seeurities-Exehange
Aet-of 1934 as-in-efcet-on-the-adoption-date-of this-Certificate-of Incorporation:

6 =Subsidiary—means-any-ecorporation-of-whieh-a-majority-ofamy-elass-of
equity-seetribr-is-owneddireetly or-indirectly-by-the corporation: provided,-however-that-for
the-purpeses-of the-definiton-ef-Interested-Stockhotder-setforth-inparasraph<2yrof thisSection
Cthe-term-—Subsidiary’-shall-mean-only-a-corporation-of which-a-majoritv-of each-elass-of
equity-seeurtty-is-owned direeth-erindirectly-by-the-corperation:

5 “Continving-Direetor-means-any-member-of the Board-of Directors-of the
eorperation-who-is-unatfiliated-with-the-Interested-Stoekholder-and-was-a-member-of the-Board
of Directors-prior-to-the-time-that-the Interested-Stoekholder-became-antnterested-Stoelcholder
and-any-direetor-whets-thereatter-chosentodlany-vacaney-on-the Board-of Directors-orawho-is
elected-and-whe—in-eithereventis-unathiliatedwith-theInterested-Stoekholder-and-in-connection
with-his-or-her-tnitial-assumption-of-otfiee-is recommendedfor-an-appointment or-election-by-a
majority-of Continuing-Direetors-thep-on-the-Board.

8y =Fair-Market Value™means:+(t)-inthe-ease-of stoek-the-highestelosing
sale-price-during-the 30-day-period-immediately preceding-the date-in-question-of a-share-of sueh
stock-onthe-Compesite Tape-forNew-York-Stock-Exehapge Listed-Stocksror-ifsuchstoekds
netuoted-on-the-Composite-Tape~on-the New York-Stoel-Hxehangeor-if such-stoekis-not
Hsted-on-suehBxchange—on-the prnecipal Uaited-States-seeurities-exehanceregistered-under-the
Seeurities-Exchange-Aet-of£1934-on-which-sueh-stoek-is-listed-or—if suchstock-is-notdisted-on
any-such-exchange-the-highest-closing-sale-price-quetation withrespeet-to-ashare-of such-stoek
during the-30-day-period-preceding-the-date-in-question-on-the National-Association-of-Seeurities
Dealers—ne—Automated-QuotationsSystemoramy-system-then-in-use-or-H-no-sueh-grotations
are-available-the Jair-market-value-on-the-date-in-question-of-a-share-of such-stoek-as-determined
by-the-Boardinaccordance-with-Section-ofthisArticle VU E-and (i) -in-the ease-o Eproperty
other than-cash-orstoek;-the-tair-market-value-ofsuch-property-on-the date-in-question-as
determined-by-the-Board-in aceordancewith-SectionD-of this-Astiele V-
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93 In-the-event-ofany Business-Combination-in-which-the-corporation
sutvivess-the-phrase“considerationotherthan-cash-to-be-recetvedas-used in paragraphs- ) H
and-(D)-of Seetion-B-of this-AsticleV H-shal-inelude-the shares-of Commeon-Stock-andlor-the
shares-of any-other-class tor-series)of-outstanding Voting-Stock retained-by-the-holders-of such

) “Whele-Beard-means-the-total-nrumber of directors-which-this-corporatien
would-have-if there-were-no-vacaneies-

HHy Shxeluded-Preferred-Stock™ means-any-series-of Preferred-Stoek-with
respeet-to-whieh-the Preferred-Stoek-Designationereating suech-series-expresshyprovides-that-the
provisions-ef-this-Avtiele VH-shallnet-apphy

b- A-rajority-of the-Whele-Board-but-only-if a-majority-of the-Whele Board-shall
then consist-of-Cantinuing Directors-or-tfa-majority-of-the-Wheole Board-shall-not-then-censistof
Continuing-Directors—a-majority-of the-then-Continuing-Directors-shall-have-the-power-and-duty
to-determiner on-the-basis-oHintormation-fknownio-thenratterveasonablenguiry-all- faets
necessary-to-determine-complianee-with-this-Artiele VHl-ineluding ~witheut Hmitation—1)
whether-a-persen-is-an-lnterested-Stockholder—ii-the-number-of shares-ofVoting Stock
beneficially-owned-by-anyv-person-{ith)-whether-a-person-is-anAthiliate-or Associate-of another;
ti-whether-the-appheable-conditions set-forth-inparagraph-(2)-of Section-B-have beenmetwith
respeet-to-any-Bustness-Combination-(9)-the Fair- Market Malue-of stock-or-other-property-in
accbrdanee-with-paragraph-(S-of-Section-C-of thisAxtiele VH and-(viy-whether the-assets-whieh
are-the-subjeet-of any-Business-Combination-referred-to-in-paragraph(b@i)-of Seetion-Ahave-or
the-censideration-to-be recetved-for-the-issuanee-or-transfet-of securities-by the-corporation-or
any-Subsidiary-in-any-Business-Combination-referred-to-in-paragraph-(Dtiit)-of SectionA-has-an

on-the-Lorporation's-most-recent-audited-consolidated-financial statements.

E- A-majerity-of the-Whole Board-shall-have-the-rightto-demand--but-only-ifa
majority-of the- Whele-Board-shall-then-consist-of Continuing-Directots—or-f a-majority-of-the
Whele Beard shall notthenvonsistof ContinvingDirectorsramnmorityoi thethen-Continuing
Direetors-shall-have the-richt-to-demandthat-any-person-whe-it-isreasonably-believed-is-an
Interested-Stockholder{or-holds-ofrecord-shares-of Voting Stock Bepeficialh-Owned by-nny
Interested-Stockholder)-supply-this-corporation-with-complete-information-asto-{i)-the record
owner(s)-of all-shares Benefieially-Owned-by-sueh-persen-whe-it-is-reasenably-believed-isan
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Interested-Stockholder;-(it)-the-number-of-and-elass-or-series-of-shares Beneficialy-Owned-by
sueh-pesson-whe-itisreasonably-believedis-an-lnterested-Stoekholder-and-held-of record-by-each
suehrecord-owner-and-the-rumberts)-of-the stock—certificate(s)-evideneins-sueh shaves—ard- G
any-otherfactual-matter-relatine-to-the-applicabiity-ot-etfect-of this-Asticle- VHl-as-may-be
reasoniablyreguested-of such-personsand-sueh-person-shal-furnish-sueh-intornation-within-10
davs-after-reeeipt-of-such-demand-:

o Nething-contained-tir-this-Astiele V1H shall- be construed-torelieve-any Hterested
Steelkholderfrom-any-fiductary-oblication-imposed-by-law:

Pe

Netwithstanding-any-other-provisions-of-this-Certificate-of- Ineotporation-or-any-provision
oflaw—which might-otherwise-permit-a-lesservote-or-no-vote-but-in-additionto-any-alfivmative
wvote-of the holders-of any-partienlar-elass-or-series-of the-Voting-Stoek-required-by-law-this
Centifieate-ot-Tncorporation-ortiry Preferred-Slock -Destenation; the-affinmative-voteof the
holders-of at-least sixty-six-and-two-thirds-percent-(66-213%6)-of the-voting-power-of all-of the
then-outstandine shares-of the Voting Stoek—votingtopetheras-asingle-elass-shall-berequired-to
alter-amend-orrepeal-Asticle Ml-Artiele Vi Astiele- Vi -or-this-Astiele-1X-

X
The corporation is to have perpetual existence.
XX,

The corporation reserves the right to amend, alter, change or repeal any provision
contained in this Certificate of Incorporation, in the manner now or hereafter prescribed by
statute, except-as-provided-in-Astiele PC-of-this-Certifieater-and all rights conferred upon the
stockholders herein are granted subject to this right.
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Changes to Bylaws

Ae  Changes to Bylaw Director Removal Provisione

Section 20.  Removal. Subject to any limitations imposed by law or the Certificate of
Incorporation, the Board of Directors, or any individual Director, may be removed from office at
any time-f#), with or without cause, by the affirmative vote of the holders of at least a majority of
the then outstanding shares of the capital stock of the corporation entitled to vote at an election
of Directors; er{b)withoutcause-by-an-affirmative-vote-ofprovided, however. thateif the holders
of-at-least-sixbe-sin-td-tvo-thirds-pereent-(66-28%-oFsuch-outstandine shares-Hthe-holdetse
of any class or series of capital stock are entitled to elect one (1) or more Directors by thee
Certificate of Incorporation, as amended from time to time, the removal of such Directorse
without cause shall be by a vote of the outstanding shares of that series or class of capital stocke
and not the outstanding shares of capital stock as a whole. (Del. Code Ann., tit. 8,e
Section 141(k)).e

B.e  Changes to Bylaw Provision Regarding Bylaw Amendmente

Section45. Amendments. Except as otherwise set forth in paragraph (i) of Section 43
of these Bylaws, the Bylaws may be altered or amended or new Bylaws adopted by the

power of all of the then-outstanding shares of the Voting Stock. The Board of Directors shall
also have the power, if such power is conferred upon the Board of Directors by the Certificate of
Incorporation, to adopt, amend or repeal Bylaws. (Del. Code Ann., tit. 8, Sections 109(a),
122(6)).
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