
UNITED STATES 

SECURITIES AND EXCHANGE COMMISSION 

WASHINGTON, D.C. 20549 

DIVISION OF 
CORPORATION FINANCE 

· Ronald 0. Mueller 
Gibson, Dunn & Crutcher LLP 
shareholderproposals@gibsondunn.com 

Re: Bank of America Corporation 
Incoming letter dated January 7, 2013 

Dear Mr. Mueller: 

March 14, 2013 

This is in response to your letters dated January 7, 2013 and February 20, 2013 
concerning the shareholder proposal submitted to Bank of America by Kenneth Steiner. 
We also have received letters on the proponent's behalf dated January 9, 2013, 
January 30, 2013, February 20, 2013, and February 21, 2013. Copies of all of the 
correspondence on which this response is based will be made available on our website at 
hty>://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml. For your reference, a 
brief discussion of the Division's informal procedures regarding shareholder proposals is 
also available at the same website address. 

Enclosure 

cc: John Chevedden 

Sincerely, 

TedYu 
Senior Special Counsel 

*** FISMA & OMB Memorandum M-07-16 *** 



March 14, 2013 

Response of the Office of Chief Counsel 
Division of Corporation Finance 

Re: 	 Bank ofAmerica Corporation 
Incoming letter dated January 7, 2013 

The proposal recommends that the board take the steps necessary to adopt a 
bylaw to limit Bank ofAmerica's directors to a maximum of three board memberships 
in companies with sales in excess of $500 million annually. 

We are unable to concur in your view that Bank ofAmerica may exclude the 
proposal under rule 14a-8(i)(2). Accordingly, we do not believe that Bank ofAmerica 
may omit the proposal from its proxy materials in reliance on rule 14a-8(i)(2). 

We are unable to concur in your view that Bank ofAmerica may exclude the 
proposal under rule 14a-8(i)(6). We are unable to conclude that Bank ofAmerica would 
lack the power or authority to implement the proposal. Accordingly, we do not believe 
that Bank ofAmerica may omit the proposal from its proxy materials in reliance on 
rule 14a-8(i)( 6). 

Sincerely, 

David Lin 
Attorney-Adviser 



DIVISION OF CORPORATiON FINANCE 

INFORMAL PROCEDURES REGARDING S~HOLDE.R PROPOSALS 


Tf:te Divisio.n ofCorporation Finance believes that its responsibility wi~ respect to 
matters arising under Rule l4a-8 [17 CFR240.14a-8], as with other matters under the proxy 
_rules, is to ·aid those ~ho must comply With the rule by offering informal advice and suggestions 
and:to determine, initially, whether or not it may be appropriate in a particular matter to_ 
recommend enforcement action to the Commission. In connection with a shareholder proposal 
~der Rule _l4a-8, the Division's. staff considers th~ iriform~tion ~rnished to it ·by the Company 
in support of its intention tQ exclude _the proposals froll:l the Company's proxy materials, a~ well 
as any inform~tion furnished by the P.roponent or-the proponent's_representative. 

. AlthOugh Rule l4a-8(k) does not require any comm~cations from Shareholders to the 
C~mffiission's ~,the staffwill always. consider information concerning alleged violations of 

·the-statutes a~inistered by the-Commission, including argtunent as to whether or notactivities 

propos¢ to be taken ·would be violative of the ·statute or nile inyolved. The receipt by the staff 

ofsuch information; however, should not be construed as changing the staff's informal · 

procedureS and--prexy reyiew into a formal or adversary procedure. 


It is important to note that the staffs and.Comm.issioQ.'s no-action responses to 
Rule 14ar8G)submissions reflect only inforn1al views. The ~~terminations-reached in these no­
action l~tters do not ~d cannot adjudicate the ~erits of a con:tpany's position with respe~t to the 
prop~sal. Only acourt such a8 a U.S. District Court-can decide whether.a company is obligated 

.. to includ~ shareholder.proposals in its proxy materials·~ AccOr<f:ingly a discretion~ · . 
determhtation not to recommend or take- Co~ission enforcement action, does not pr~~hide a 
pr-oponent, or any shareholder ofa -company, from pursuing any rights he or sh<? may hav~ against 
the company in court, should the manag~ment omit the proposal from ·the comp3ny1 s .proxy 
·materi~ll. · 



February 21,2013 

Office of Chief Counsel 
Division of Corporation Finance 
Securities and Exchange Commission 
100 F Street, NE 
Washington, DC 20549 

# 4 Rule 14a...S Proposal 

JOHN CHEVEDDEN 

Bank of America Corporation (BAC) 
Curb Excessive Directorships 
Kenneth Steiner 

Ladies and Gentlemen= 

This is in regard to the January 7, 2013 company request concerning this rule 14a-8 proposal. 

The proposal gives the board the discretion to "take the steps necessary" and the board has a duty 
not to violate the law. 

In pressing its (fallacious) argument the company was also incomplete in failing to address the 
fact that shareholder proposals to declassify the board can be cured by adding words "to revise 
the proposal so that it will not affect the unexpired terms of directors elected to the board at or 
prior to the upcoming shareholder meeting." 

This· is to request that the Securities and Exchange Commission allow this resolution to stand and 
be voted upon in the 2013 proxy. 

cc: Kenneth Steiner 
BAC Corporate Secretary <bac _corporate _secretary@bankofamerica.com> 

*** FISMA & OMB Memorandum M-07-16 *** 



Gibson, Dunn & Crutcher LLPGIBSON DUNN 
1050 Connecticut Avenue, N.W. 
Washmgton, DC 20036-5306 

Tel 202.955.8500 

www.gibsondunn.com 

Ronakf 0. Mueter 
D!rect +1202.955.8671 
Fax: +1 202.530.9569 
RMueller@gibsonduM.com 

February 20,2013 

VIAE-MAIL 

Office ofChief Counsel 

Division ofCorporation Finance 

Securities and Exchange Commission 

100 F Street, NE 

Washington, DC 20549 


Re: 	 Bank ofAmerica Corporation 

Supplemental Letter Regarding the Stockholder Proposal ofKenneth Steiner 

Securities Exchange Act of1934-Rule 14a-8 


Ladies and Gentlemen: 

On January 7, 2013, we submitted a letter (the "No-Action Request") on behalf ofour client, 
Bank ofAmerica Corporation (the "Company''), notifying the staff ofthe Division of 
Corporation Finance (the "Staff") ofthe Securities and Exchange Commission (''the 
Commission") that the Company intends to omit from its proxy statement and form ofproxy 
for its 2013 Annual Meeting ofStockholders (collectively, the ''2013 Proxy Materials") a 
stockholder proposal (the "Proposal") and statements in support thereof received from John 
Chevedden on behalf ofKenneth Steiner (the "Proponent'') regarding limits on the number of 
boards on which a director may serve. 

The No-Action Request indicated our belief that the Proposal could be excluded from the 
2013 Proxy Materials pursuant to Rules 14a-8(i)(2) and 14a-8(i)(6) because the Proposal 
would cause the Company to violate Delaware law and because the Company lacks the 
power or authority to implement the Proposal. 

On January 9, 2013 and January 30, 2013, the Proponent submitted letters to the Staff 
responding to the No-Action Request (the "First Response Letter" and the "Second Response 
Letter," respectively). The First Response Letter states that the No-Action Request "does not 
cite any specific proposal words that call for any director who does not meet the proposed 
requirements or who lapses from the proposed requirements to be terminated before his term 
expires." The Second Response Letter further states, "The word termination is not in the 
proposal. However the word deter is in the proposal and deter means to discourage or to try 
to stop." 

Brussels • Century City • Dallas • Denver • Dubai • Hong Kong • London • Los Angeles • Munich • New York 

Orange County • Palo Alto • Paris • San Francisco • Sao Paulo • Singapore • Washington, D.C. 
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The Proposal seeks to use a bylaw amendment to "limit" directors to a specified number of 
board memberships. It specifies no exception other than in one circumstance, where the 
director may have a "brief temporary situation" above the limits in the Proposal. Thus, it 
allows for no exception for situations in which a director's surpassing ofthe board 
membership limit is not anticipated to be "brief," such as if the sales ofa company on whose 
board the director serves increase from below $500 million to above $500 million. 

The supporting statements to the Proposal indicate that the Proposal is intended, among other 
things, "to deter our directors from accepting further director assignments." Notwithstanding 
the argument in the First and Second Response Letters that the Proposal is meant to "deter" 
certain actions, the language ofthe Proposal would implement that objective by requiring the 
Company to adopt a bylaw "to limit" directors from service on a certain number of boards. 
As indicated in the No-Action Request, under Delaware law the Company cannot adopt a 
bylaw that would "limit'' a director's ability to serve based on a qualification event that 
would apply after the director is elected. Nothing in the language ofthe Proposal indicates 
that the limit is to apply only before a candidate joins the Board. In fact, the supporting 
statements explicitly state that the Proposal is intended to "deter our directors from accepting 
further director assignments," making clear that the Proposal is intended to apply after an 
individual has already become a director ofthe Company. The Proponent has offered no 
explanation ofhow the Proposal would be intended to operate so as to "limit" directors to 
service on a maximum number ofboards, other than by attempting to disqualify them from 
continued service on the Company's Board. Therefore, we continue to believe that the 
Proposal may be excluded pursuant to Rule 14a-8(i)(2). 

We also continue to believe that the Proposal is excludable under Rule 14a-8(i)(6) because 
the Company lacks the power to ensure that its directors will not exceed the board 
membership limit set forth in the Proposal. As noted in the No-Action Request, the 
Company cannot ensure that the sales ofa company on whose board a Company director 
serves will not increase from less than, to more than, $500 million. In this respect, the 
Proposal is similar to proposals considered by the Staff that requested companies to adopt a 
policy ''prohibiting any current or former chief executive officer ... ofanother publicly­
traded company from serving on the Board's Compensation Committee." In response to 
those proposals, companies noted that the proposals required members ofa company's 
compensation committee to not be a chief executive officer ofa publicly traded company at 
any time during the director's service on the committee and did not provide an opportunity or 
mechanism to cure the "automatic violation" that would result in the event a member ofthe 
compensation committee becomes a chief executive officer. See, e.g., Honeywell 
International Inc. (avail. Feb. 18, 2010), citing StaffLegal Bulletin No. 14C (June 28, 2005) 
("[W]hen a proposal is drafted in a manner that would require a director to maintain his or 



GIBSON DUNN 

Office ofChief Counsel 

Division ofCorporation Finance 

February 20, 2013 

Page3 


her independence at all times, we permit the company to exclude the proposal under 
rule 14a-8(i)(6) on the basis that the proposal does not provide the board with an opportunity 
or mechanism to cure a violation ofthe standard requested in the proposal."). The Staff 
consistently concurred that each such proposal could be excluded under Rule 14a-8(i)(6), on 
the basis that "it does not appear to be within the power ofthe board ofdirectors to ensme 
that each member ofthe compensation committee meets the requested criteria at all times." 
See also The Goldman Sachs Group, Inc. (avail. Mar. 25, 201 0); Allegheny Technologies Inc. 
(avail. Mar. 1, 2010). 

The First Response Letter seems to suggest that a director who ceases to satisfy the 
limitations set forth in the Proposal may stay on the Company's Board ofDirectors until the 
next election, at which time the director would be disqualified from re-nomination. 
However, this suggestion is inconsistent with the language ofthe Proposal, which allows an 
exception only for "a brief temporary situation." Again, the precedent cited above is 
instructive, as the Staff there rejected the argument that a cure provision drafted to address 
one situation could be read broadly to afford a cure for other situations. Specifically, in 
Honeywell, the Staff rejected the proponent's argument that language allowing the proposal 
to be "implemented so that it does not affect the unexpired tenns ofpreviously elected 
directors," provided a cure to the situation where a director might subsequently become the 
chief executive officer ofa publicly traded company. 

Based upon the foregoing analysis and the Company's No-Action Request, we respectfully 
request that the Staff concur that it will take no action ifthe Companyjexcludes the Proposal 
from its 2013 Proxy Materials. 

We would be happy to provide you with any additional information arid answer any 
questions that you may have regarding this subject Correspondence regarding this letter 
should be sent to shareholde:rproposals@gibsondunn.com. Ifwe can be ofany further 
assistance in this matter, please do not hesitate to call me at (202) 955~8671 or Jennifer E. 
Bennett, the Company's Associate General Counsel and Assistant Corporate Secretary, at 
(980) 388-5022. 

Sincerely, 

Ronald 0. Mueller 

Enclosures 

mailto:shareholde:rproposals@gibsondunn.com
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cc: Jennifer E. Bennett, Bank of America Corporation 
John Chevedden 
~eiUlethSteUner 

101440880~12 



February 20, 2013 

Office of Chief Counsel 
Division of Corporation Finance 
Securities and Exchange Commission 
100 F Street, NE 
Washington, DC 20549 

# 3 Rule 14a-8 Proposal 

JOHN CHEVEDDEN 

Bank of America Corporation (BAC) 
Curb Excessive Directorships 
Kenneth Steiner 

Ladies and Gentlemen: 

This is in regard to the January 7, 2013 company request concerning this rule 14a-8 proposal. 

The company failed to provide one example of a current director not already meeting the 
requirements of this proposed by-law. It has been 40·days since the company first submitted its 
no action request. 

This is to request that the Securities and Exchange Commission allow this resolution to stand and 
be voted upon in the 2013 proxy. 

Sincerely, 

~·-~,~.e~-----­
~bn. Chevedden 

cc: Kenneth Steiner 
BAC Corporate Secretary <bac _corporate_ secretary@bankofamerica.com> 

*** FISMA & OMB Memorandum M-07-16 *** 



January 30. 2013 

Office of Chief Counsel 
Division of Corporation F~ce 
Securities and Exchange Commission 
100 F Street, NE 
Washington, DC 20549 

## 2 Rule 14a-8 Proposal 

JOHN CHEVEDDEN 

Bank of America Corporation (BAC) 
Curb Excessive Directorships 
Kennetb Steiner 

Ladies and Gentlemen: 

This is in regard to the January 7, 2013 company request concerning this rule 14a-8 proposal. 

The company (i)(6) way of thinking depends on full acceptance of the company (i)(2) way of 
thinking. .. , 

The word tennination is not in the proposal. However the word deter is in the proposal and deter 
means to discourage or to try to stop. 

Regarding the use of the word temporary the company is aware of the· practice of refereeing to 
employees who work for several years at a company being descnoed as temporary employees. 

Although it is not believed necesSary the proponent ·is willing to slightly change one sentence to 
~ these words: 

"The bylaw should also specify how to address a situation where a director may have a .Mief 
tempefary situation above these limits." 

This is to request that the Secwities and Exchange Commission allow this resolution to stand and 
be voted upon in the 2013 proxy. 

cc: Kenneth Steiner 
BAC Corporate Secretary <bac _corporate _secretary@bankofamerica.com> 

*** FISMA & OMB Memorandum M-07-16 *** 



January 9, 2013 

Office of Chief Counsel 
Division of Corporation Finance 
Securities and Exchange Commission 
100 F Street, NE 
Washington, DC 20549 

# 1 Rule 14a-8 Proposal 

JOHN CHEVEDDEN 

Bank of America Corporation (BAC) 
Curb Excessive Directorships 
Kenneth Steiner 

Ladies and Gentlemen: 

This is in regard to the January 1, 2013 company request concerning this rule 14a-8 proposal. 

The company overstates the proposal. The company does not cite any specific proposal words 
that call for any director who does not me~the proposed requirements or who lapses from the 
proposed requirements to be terminated before his term expires. This is a precatory proposal that 
does not seek to micromanage the company in adopting its provisions. 

The company has a nwnber of Governance Guidelines at 
http:/fmvestor.bankofamerica.comlphoenix.zhtml?c=71595&p=irol­
govguidelines#fbid=FNh6K5kWsER 
that apply to director qualifications. If the company position is worthwbile, it should give 
examples of how directors' got terminated before their term expired by not adhering to these 
requirements and examples of directors who were terminated before their term expired when 
some of these requirements were first adopted. 

The company does not cite any words in the second paragraph of the proposal that are focuses on 
termination: 
"Adoption of this proposal would deter our directors from accepting further director assignments 
that would rob them of the adequate time to deal with the complex and troubling problems of our 
company. Adoption would also deter our nomination committee from seeking new directors who 
would not have adequate time for effective oversight." 

This is to request that the Securities and Exchange Commission allow this resolution to stand and 
be voted upon in the 2013 proxy. 

cc: Kenneth Steiner 
Jennifer Bennett <Jennifer.Bennett@bankofam.ericacom> 

*** FISMA & OMB Memorandum M-07-16 *** 



[BAC: Rule 14a-S Proposal, November 26~ 2012] 
Proposal 4* -Curb Excessive Direetorships 

RESOLVED: Shareholders recommend that our Board take the steps necessary to adopt a bylaw 
to limit our directors to a maximwn of3 board memberships in companies with sales in excess of 
$500 million annually. The maximum of 3 board memberships includes each director's 
membership on our boarcl. This limit would be increased to 4 such board memberships for 
directors permanently retired and under age 70. The bylaw should also specify how to address a 
situation where a director may have a brief temporary situation above these limits. 

' 
Adoption of this proposal would deter our directors from accepting further director assignments 
that would rob them of the adequate time to deal with the complex and troubling problems of our 
company. Adoption would also deter our nomination committee from seeking new directors who 
would not have adequate time for effective oversight. 

GMI!fhe Corporate Library, an independent investment research f~ said our company has 
struggled with a long list of ongoing legal problems. In recent years, our company completed a 
number of controversial acquisitions, paid out billions in executive bonuses, accepted ·$35 billion 
in emergency funding from the U.S. government, and allowed our fonner CEO to walk away 
with. $83 million in severance pay. 

Please encourage o\Jr board to respond positively to this proposal to protect shareholder value: 
Curb Excessive Directorships- Proposal4* 



Gibson. Dunn &Crutcher LLPGIBSON DUNN 
1050 Connecticut Avenue, N.W. 
Washington, DC 20036-5306 
Tel 202.955.8500 
W\WI.gibsondunn.com 

Ronakl 0. MleiSr 
Direct +1202.955.8871 
Fax: :t-1202.530.9569 
RMUellet@glbsondunn.com 

Client 04081-00144 

January 7, 2013 

VIAE-MAIL 

Office ofChief Counsel 

Division ofCorporation Finance 

Securities and Exchange Commission 

100 F Street, NE 

Washington, DC 20549 


Re: 	 Bank ofAmerica Corporation 

Stockholder Proposal ofKenneth Steiner 

Securities Exchange Act of1934-Rule 14a-8 


Ladies and Gentlemen: 

This letter is to inform you that our client, Bank of America Corporation (the ''Company''), 
intends to omit from its proxy statement and form ofproxy for its 2013 Annual Meeting of 
Stockholders (collectively, the "2013 Proxy Materials") a stockholder proposal (the 
"Proposal'} and statements in support thereof received from John Chevedden on behalfof 
Kenneth Steiner (the "Proponent''). 

Pursuant to Rule 14a-8Q), we have: 

• 	 filed this letter with the Securities and Exchange Commission (the 
"Commission'') no later than eighty (80) calendar days before the Company 
intends to file its definitive 2013 Proxy Materials with the Commission; and 

• 	 concurrently sent copies ofthis correspondence to the Proponent. 

Rule 14a-8(k) and StaffLegal Bulletin No. 14D (Nov. 7, 2008) ("SLB 14D'') provide that 
stockholder proponents are required to send companies a copy ofany correspondence that 
the proponents elect to submit to the Commission or the staffofthe Division· of Corporation 
Finance (the "Stafi''). Accordingly, we are taking this opportunity to inform the Proponent 
that ifthe Proponent elects to submit additional correspondence. to the Commission or the 
Staffwith respect to this Proposal, a copy·of that correspondence should be furnished 
concurrently to the undersigned on behalfofthe Company pursuant to Rule 14a-8(k) and 
SLB 140. 

Brussels •Century City • Dallas • Denver· Ouba1 • Hong Kong· london • los Angeles • Munich • New York 
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THE PROPOSAL 

The Proposal states: 

RBSOLVED: Shareholders recommend that our Board take the steps 
necessary to adopt a bylaw to limit our directors to a maximum of3 board 
memberships in companies with sales in excess of$500 million ~ually. 
The maximum. of 3 board memberships includes each director's membership 
on our board. This limit would be increased to 4 such board memberships for 
directors permanently retired and under age 70. The bylaw should also 
specify how to address a situation where a director may have a brief 
temporary situation ~hove these lin)its. 

, 
A copy ofthe Proposal, as well as related correspondence from the Proponent, is attached to 
this letter as Exhibit ·A. 

BASES FOR EXCLUSION 

We hereby respectfully request that the Staffconcur in our view that the Proposal may 
properl~ be excluded ~m~e 2013 Proxy Materials pursuant to: 

• 	 Rule 14a-8(i)(2) because the Proposal would cause the Company to violate 
Delaware law; and 

• 	 Rul~ 14a-8(i)(6) because the Company lacks the power or authority to impleme».t 
the Proposal. 

·ANALYSIS 

I. 	 TheProposal May Be Exeluded Under Rule 14a-8(i)(2) Beeause Implementation 
OfThe Proposal Would Cause The Company To Violate Delaware Law. 

Rule 14a-8(i)(2) allows the exclusion ofa proposal if implementation ofthe proposal would 
"cause the company to violate any state, federal, or foreign law to which it is subject." For 
the reasons set forth in the legal opinion provided by Richards, Layton & Finger, P.A. 
regarding Delaware law (the •'Delaware Law Opinion"), the Proposal is excludable under 
Rule 14a-8(i)(2) because implementation ofthe Proposal would cause the Company to 
violate Delaware law. See Exhibit B. 

As explained in the Delaware Law Opinion, lDlder Delaware law a director qualification 
requirement cannot operate so as to disqualify ·and end the tenn ofa sitting director. The 
Proposal recommends that the Company's Board ofDirectors (the "Board'') adopt a bylaw 
that would limit the Company's directors from serving on more than a total of three (or in 
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some cases four) boards of companies with sales in excess of $500 million. However, as 
addressed in the Delaware Law Opinion, a bylaw that would purport to impose a condition 
on service that would apply after a director was elected and terminate a sitting director's 
service on the Board for failure to meet th~ condition would not be valid under Delaware 
law. Therefore, if the Proposal were implemented, a director who qualifies for service on the 
Board under the Proposal at the time he or she is first elected could cease to satisfy the 
proposed bylaw limitation if either (i) the director was subsequently elected to the boards of 
other companies with sales in excess of $500 million, or (ii) the sales of other companies on 
wh~se boards the director sits subsequently increase from less than, to more than, $500 
million. As sue~ the Proposal violates Delaware law because it seeks to implement a bylaw 
amendment that would purport to limit the ability of a director to continue to serve until the 
end of the director's term based on status dr events occurring after the director's election. I . , 

On numerous occasions the Staff has concurred with the exclusion of a stockholder proposal 
under Rule 14a-8(i)(2) where the propo~ If implemented, would conflict with state law. 
For example, in Johnson & Johnson (avail. Feb. 16, 2012), the Staff concWTed with the 
exclusiqn of a proposal that, like the Proposal, requested a bylaw amendment that would in 
certain cases limit a director's ability to serve on the board's compensation committee:J where 
the company furnished a state law legal opinion confinning that the requested bylaw would 
violate state law. In PG&E Corp. (avail. Feb. 14, 2006), a proponent submitted a 
stockholder proposal requesting that the company's board "initiate an appropriate process to 
..• provide that director nominees be elected or reelected by the affirmative vote of the 
majority of votes cast at an annual shareholder meeting." The Staff concuned that the 
proposal was excludable under Rule 14a-8(i)(2) where the company argued that it conflicted 
with a California statute requiring that directors be elected by plurality vote. See also Bank 
of America Corp. (avail. Feb: 11, 2009), where the Staff concurred with the exclusion under 
Rule 14a-8(i)(2) of a proposal for the Company to amend its bylaws to establish a board 

1 We note in this regard that.many companies adopt corporate governance policies that 
place limits on the number of boards on which a director may serve. As policies, 
corporate governance guidelines are applied before a director is elected and rely upon 
voluntary compliance by directors, and can be waived by the board in appropriate 
circumstances. Here, however, the Proposal specifically requests action via adoption of a 
bylaw that would purport to impose a limit on the number of boards on which a director 
can serve and provides an exception for only "a brief temporary situation," which for the 
reasons discussed in the Delaware Law Opinion would be invalid under Delaware law 
because it would purport to terminate the term of a sitting director who ceased to meet 
the qualification. 
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committee and authorize the board chairman to appoint members of the committee, since the 
proposal would violate state law. 

Therefore, we believe that the Proposal is excludable under Rule 14a-8(i)(2) because, as 
explained in the Delaware Law Op~on, implementation ofthe Proposal would cause the 
Company to violate Delaware law. 

II. 	 The Proposal May Be Excluded Under Rule 14a-8(i)(6) Because The Company 
Lacks The Power Or Authority To Implement The Proposal. 

A company may exclude a proposal under Rule 14a-8(i)(6) ' 4 [i]f the company would lack the 
power or authorjty to implement the propo§al." As such, the Proposal may be excluded 
under Rule 14a-8(i)(6) because the Company cannot ensure that a director, once elected, will 
continue to satisfy the board service limits that would be imposed Wlder the Proposal (i.e., 
that a director who at the time ofelection and qualification served on no more than three (or 
in some cases four) boards of~mpanies with sales in excess of$500 million will continue to 
so qualify during the director's entire term). Under Section 109(b) ofthe Delaware General 
Corporation Law, a company's bylaws ''may contain any .provision, not inconsistent with law 
or with the certificate ofincorporation, relating to the business ofthe corporation, the 
conduct ofits affairs, and its.rights or powers or the rights or powers of its stockholders, 
directors, officers or employees." Thus, while bylaws may confer rights or powers upon 
directQrs, they cannot purport to restrict the conduct ofdirectors' individual affairs. 
Accordingly, the Company could not through a bylaw prevent a director from exceeding the 
board service limitation proposed in the Proposal. And, as discussed in the Delaware Law 
Opinion, a bylaw that purported to disqualify a sitting director as a result ofan increase in the 
number ofboards on which the director serves would be invalid under Delaware law. 

The PropoSfl, in seeking to place a qualification limitation on directors that would apply 
after they are elected to the Board, is comparable to proposals that have sought to impose 
continuing independence qualification.requirements c:>n directors. In StaffLegal Bulletin No. 
14C (June 28, 2005) ("SLB 14C"), the Staff provided guidance on the application of 
Rule 14a-8(i)(6) to these types ofstockholder proposals, stating: 

Om analysis ofwhether a proposal that seeks to impose independence 
qUalifications on directors is beyond the power or authority ofthe company to 
implement focuses primarily on whether the proposal requires continued 
independence at all times. In this regard ... we would agree with the 
argument that a board ofdirectors lacks the power to ensure that its chairman 
or any other director will retain his or her independence at all times. As such, 
when a proposal is drafted in a manner that would require a director to 
maintain his or her independence at all times, we permit the company to 
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exclude the proposal under rule 14a-8{i)(6) on the basis that the proposal does 
not provide the board with an opportunity or mechanism to cure a violation of 
the standard requested in the proposal 

Just as with independence requirements, the Company would not be able to ensure that a 
director would continue to satisfy the board service limits that would be imposed under the 
Proposal. As discussed in Part I above, a director who qualifies for service on the Board 
under the Proposal at the time he or she is first elected could cease to satisfy the limitations if 
either (i) the director was subsequently elected to the boards ofother companies with sales in 
excess of$500 million, or (ii) the sales ofother companies on whose boards the director sits 
subsequently increase from less than, to more than, $500 million. While the Proposal would 
allow for a temporary exception to the service limitation "where a director may have a brief 
temporary situation above these limits," the Proposal does not provide an exception or cure 
mechanism for situations where a director's service on more than two (or in certain cases, 
three) other companies' boards is not expected to be temporary. 

In accordance with SLB 14C, the Staff consistently has concurred in the exclusion ofsimilar 
stockholder proposals where the proposal does not provide ~exception or cme mechanism 
for situations where the proposed standard ceases to be satisfied. For example, in Exxon 
Mobil Corp. (avail. Jan ..21, :2010, recon. denied Mar. 23, 2010) and Time Warner lf!c. (avail. 
Jan. 26,2010, recon. denied Mar. 23, 2010) the Staff concurred with the exclusion under 
Rule 14a-8(i)(6) ofproposals requesting that the board "adopt as policy, and amend the 
bylaws as necessary, to require the [c]hair of the- [b]oard of [d]irectors to be an independent 
member ofthe [b]oard." In each instance, the Staff concurred that the proposal was beyond 
the board's power to implement, and therefore excludable under Rule 14a-8(i)(6). In Time 
Warner, the Staffnoted that "it does not appear to be within the power ofthe board of 
directors to ensure that its chairman retains his or her independence at all times and the 
proposal does not provide the board with an opportunity or mechanism to cure such a 
violation ofthe standard requested in the proposal." 

Similar to the proposals considered in the numerous nQ-action letters noted above, the 
Proposal would impose a standard that applies not just at the time that a director is first 
elected but requires continued compliance, and does not provide the Company with an 
opportunity or mechanism to cure the situation ifa director ceases·to quaiify for reasons that 
do not constitute a "brief temporary situation." Unlike the situation where a company may 
be able to cure a chairman's loss ofindependence by naming a new, independent chairman, 
here a company cannot "cure" a director ceasing to satisfy the specified standard. Therefore, 
consistent with the Staff's guidance in SLB 14C and in the no-action letters cited above, 
because the Proposal provides an exception for only certain, but not all possible, situations 
where a director may cease to satisfy the standard that would be imposed under the Proposal, 
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the Proposal is beyond the power ofthe Board to implement and is excludable under 
Rule 14a-8(i)(6). 

CONCLUSION 

Based upon the foregoing analysis, we respectfully request that the Staffconcur that it will 
take no action if the Company excludes the Proposal from its 2013 Proxy Materials. 

We would be happy to provide you with any additional information and answer any 
questions that yo'Q may have regarding this subject Correspondence regarding this letter 
should be sent to shareholderproposals@gibsondunn.com.. Ifwe can be ofany further 
assistance in this matter:. please do not hesitate to call me at (202) 955-8671 or Jennifer E. 
Bennett, the Company's Associate General Counsel and Assistant Corporate Secretary, at 
(980) 388-5022. 

Sincerely, 

Ronald 0. Mueller 

Enclosures 

cc: 	 Jennifer E. Bennett, Bank ofAmerica Corporation 

John Chevedden 

Kenneth Steiner 


101427558.13 

http:101427558.13
mailto:shareholderproposals@gibsondunn.com
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Mr. Charles 0. Holliday 
Chairman of the Board 

Kenneth Steiner 

Bank of America· Corporation (BAC) 
100 N. Tryon St 
Charlotte NC 28255 
Phone: 704 386:-5681 

Dear Mr. Holliday, 

PAGE 01/03 

OFFICE OF THE 

NOV 26, 2012 

CORPORATE SECRETARY 

I purchased stock in our company because I believed our company had greater potential. My 
attached Rule 14a-8 proposal is submitted in support of the long-term performance of our 
comp~. My proposal is for 'the next annual shareholder meeting. I will meet Rule 14a-8 
requirements including the continuous ownership of the required stock value wrtil after the date 
of the respective shareholder meeting. My submitted format, with the shareholder-supplied 
emphasis, is intended to be used for definitive proltf publication. This is my proxy for John 
Chevedden and/or his designee to forward this Rule 14a-8 proposal to the company and to act on 
my behalf regarding this Rule 14a-8 proposal, and/or modification of it, for the forthcoming 
shareholder meeting befo~ during and afte{ the forthcoming shareholder meeting. Please direct 
all future communications regarding my rule 14a-8 proposal to John Chevedden 

to facilitate prompt and verifiable communications. Please identify this proposal as m.y proposal 
exclusively. 

This Jetter does not cover proposals that are not rule 14a-8 proposals. 1bis letter does not grant 
the power to vote. 

Your consideration and the consideration of the Board of Directors is appreciated in support of 
the long-tenn peifonnance of our company. Please acknowledge receipt of my proposal · 
promptly by email to

Sincerely 

Kenneth S · er 
Rule 14a-8 Proponent since 1995 

cc: Lauren A. Mogensen 
Corporate Secretary 

/f.)-Jp .... j=z 
Date 

Allison C. Rosenstock <allison.c.rosenstock@bankofamerica.com> 
F>C:704-409~350 
FX: 980-386-1760 
FX: 704-409-0119 

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 
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[BAC: Rule 14a-8 Proposal, November 26, 2012] 
Proposal4* -Curb Excessive Directorships 

RESOLVED: Shareholders recommend that our Board take the steps necessary to adopt a bylaw 
to limit our directors to a maximum of 3 board memberships in companies with sales in excess of 
$500 million annually. The .maximum of 3 board memberships includes each dircctorys 
membership on our board. This limit would be increased to 4 such board memberships for 
directors permanently refired and under age 70. The bylaw should also specify how to address a 
situation where a director may have a brief temporary situation above these limits. 

Adoption of this proposal would deter our directoxs from accepting further director assignments 
that would rob them of the adequate time to deal with the complex and troubling problems of our 
company. Adoption would also deter our nomipation committee from seeking new directors who 
would not have adequate time for effective oversight. 

OMI!fhe Corporate Library, an independent investment research finn, said our company has 
struggled with a long list of ongoing legal problems. In recent years, our company completed a 
number of controversial acquisitions, paid out billions in executive bonuses, accepted $35 billion 
m emergency funding ftom the U.S. government, and allowed our former CEO to walk away 
with $83 million in severance pay. 

Please encourage our board to respond positively to this proposal to protect shareholder value: 
Curb Excessive ~freetorships-Proposal4* . 

*** FISMA & OMB Memorandum M-07-16 *** 
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Notes: 
Kenneth Steiner, sponsored this proposal. 

Please note that the title of the proposal is part of the proposaL 

•Nwnber to be assigned by the company. 

This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15,2004 
including (emphasis added): 

Accordingly, going forward, we believe that it would not be appropriate for 
companies to exclude supporting statement language and/or an entire proposal in 
reliance on rule 14a-8(1)(3) in the following circumstances: 

• the company objects to factual assertions because they are not supported; 
• the company objects to factual assertions that, while not materially false or 
misleading, may be disputed or countered; 
• the company objects to factual assertions because those assertions may be 
interpreted by shareholders in a manner that Is unfavorable to the company, its 
directors, or its officers; and/or 
• the company objects to statements because they represent the opinion of the 
shareholder proponent or a referenced source, but the statements are not 
identified specifically as such. 

We believe that it is appropriate under rule 14aw8 for companies to address 
these objections in their statements of opposition. 

See also: Sun Microsystems, Inc. (July 21, 2005). 
Stock will be held 1lD.til after the annual meeting and the proposal will be presented at the annual 
meeting. Please acknowledge this proposal promptly by email

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 
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~ :Qf.A;m¢ri~a. Com-Q~t:io~ 
B~,~f ~~~ ColJ?.-c;>~ Center 
IOO:Norlh T::ryon Street 
.Charlotte~Noith::C3rolina28255 

Rcr.· ·Stoekholder Proposal Submitted By Kenneth Steiner 

La4.i~-~<fQ~n.tlez:p.~ 

RI.CHARDS 
-1£\.YTON& 

FINGER 
Attomeys at-Law 

Wf) b~v~ -acted as speci~ Pel~wa.re co~el ·~ a~_ .. of Am~ric.a CorppratiQ~t ~ 
D~la~- ~<)rpo~on (the '~Company'·'), , in connecti9n with 'a. pr9posal (the_ ''P.roposar') 
·submitted ·by Kenneth Steiner (the· "Proponenf'} which. the Prop6nent staies that he· ·intends to 
present at the· Company':s -2011 annual meeting of- stockholders. fu this coi:i.J1tqtion,_ you haV.:e 
:teqg,es.te.d. out opii)i.Qn as to a :certain mau~r under ··the Gel)era,l Cprppr.i'on · Law of·tlt~· Sbi.te of 
J)eiaware{1he "Gene®. Corporation Lavi'). 

For purposes of rendermg our opinion ~ expressed herein, we· have been 
furnished. and have reviewed fl;le following documents: 

(i) the Amended Restated C.ertificate .of Incorporation of the. Company, as 
atnended:tbrough August3l,.2011 (the ·"Certificate oflncorporatiori')~ 

(ii) the Bylaws :of the Company as amended and restated a5 .ofFebruary 24~·20li; 
an (I 

{til) the-l>roposal. 

With re.spectto 'the-foregoing dO~JIIllenis, we have assumed: (a) the genuineness 
of~, sjgna~ ~d the ~cw.;ttb.eney,. authorjty; l~g~ right.an<J power: and Jegal ~~jty under 
all:~lieable laws.:and.regulations, :of each :of.the: officers and other persons and. entities s~gning 
:or whtise $lgfuitlltes app.eat· tg;ori :each of said .d.ocuments ·as ot on behalf Qflhe. parties thereto;. 
(b) the ~olifm1nit:Y to authentic Qtigin~s: of ·all. d~J¢lUllent$ s"UbWitted to _us as :certifi~ 
:~~rg1¢d, Pho:w~~ ·¢.I¢clronic 9r otht¢'· ®pie&; and (c;) that the f<liego.ing.qacum~ta, .in ·the 
f9PD8 :SUbmitted to us :fur our. reYiew, ·have not \leen 'and will-not -~:altered .or amende£l.in any 
respect material to -our opinion as expressed .. herein. .For the purpose of rendering. our .opinion:as 
expressed here)~ we -have not reviewed any docliment othe.r than the documents set forth above,, 

..1 x · t · . et ~ ·wk ·• · this ;niJt· •. · w_. · · · th~ ex •·· ts n · ·o ·• · · • ·ran · cb other 'aA~. e ~.P. as $ ... o ... ~· m .. ·Oy. .lo.n, .. e· ~sm.ne .. ~ .. ,., ~ __ ts. . o pr~ 'Vl$ton- Q .. . y. ·s:u.. . . 
dQttnner¢. t1¥.tt. b~ ·upon or is ·)heQnsis~t w;itb o.ur op~Ql?. ~ =exp~ssed herein. We ltave 
conducted·nnindependenffactual investigation ofouroWll; but.mtb:er have relied ~olelyupon the 
foregoing documentS, the statements .mid information set forth therein, and the additional matterS 

••• 
Q~~qdneySquare • 920 North IGiig Street • W.tlmingu;n, DE 19801 • Pho.ile:'302-651-7?00 • Fax: 302-651-7701 
RLF.i Ti8.0324v.S 

www.r.lt:com 
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recited or assumed herein, all of which we assume to be true, complete and accurate in all 
material resp_ects•. 

The Proposal 

The Proposal reads as follows: 

Resolved: Shareholders recommend that our Board take steps 
necessary to adopt a bylaw to limit our directors to a maximum of 
3 board memberships in companies with sales in excess of $500 
million annually. The maximum of 3 board memberships 
includes each director's membership on our board. This limit 
would be increased to 4 such board memberships for directors 
permanently retired and Wlder age 70. The bylaw should also 
specify how to address a situation where a director may have a 
brief temporary situation aboye these limits. 

, 
The Proponent states that "Adoption of this proposal would deter our directors 

from accepting further director assignments that would rob them of the adequate time to deal 
with the co_mplex and troubling problems of.our company. Adoption would also deter om 
nominating coiillDittee from seeking new directors who would not have adequate time for 
effective oversight." 

We have been advised that the Company is considering excluding the Proposal 
from the Company's proxy statement for the Annual Meeting under, among other reaSons, Rules 
14a-8(i)(2) and 14a-8(i)(6) promulgated under the Securities Exchange Act of 1934, as amended. 
Rule 14a-8(i)(2) provides that a registrant may omit a proposal from its proxy statement when 
"the proposal would, if implemented, cause the company to violate any state:J federal, or foreign 
law to which it is subject" Rule 14a-8(i)(6) allows a proposal to be omitted if "the company 
would lack the power or authority to implement the proposal." In this connection, you liave 
requested our opinion as to whether, under Delaware law, (i) the implementation ofthe Proposal, 
if adopted by the Company's stockholders, would violate Delaware law and (ii) the Company 
has the power and authority to implement the Proposal. · 

For the reasons set forth below, the Proposal, in our opinion, (i) would violate 
Delaware law if implemented and (ii) is beyond the power and authority of the Company to 
implement 

Discussion 

The Proposal requests, inter alia, that the Board of Directors ofthe Company (the 
"Board") adopt a Bylaw that would limit the number of Board memberships on which the 
Company's directors can serve at three companies with sales in excess of$500 million, including 
the Company~ or in the case of directors who are "permanently retired and under age 70," four 
such Board memberships including the Company. The only way under Delaware law to effect 

RLFl 7780324v.S 
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such a limitation would be to make it a qualification for membership on the Board. However, for 
the reasons ~et forth below, such a qualification would be invalid under the General Cg:rporation 
Law. 

Section 1 09(b) ofthe General Corporation law, provides: 

The bylaws may contain any provision, not inconsistent with law or with the 
certificate ofincorooration. relating to the business ofthe corporation, the conduct 
of its afFairs, and its rights or powers or the rights or powers of its stockholders, 
directors, officers or employees. 

8 Del. C. § 1 09(b) (emphasis added). Thus, pursuant to Section 1 09(b ), any bylaw provision 
that conflicts with the General Corporation Law or the Certificate of Incorporation is void We 
tmn, therefore, to consideration ofwhether the bylaw amendment in the Proposal is "inconsistent 
with law or with the certificate ofincorporation." · 

The Proposal Violates Section l41(b) of the General Comoration Law 

Under Section 14l(b) of the General Corporation Law, either the certificate of 
incorporation or the bylaws may prescribe qualifications for directors. The Court of Chancery 
has held that Section 141(b)'s authorization of qualifications "contemplates reasonable 
qualifications to be applied at the front end, before a director's terms commences, when the 
director is 'elected and qualified.'" Kurz v. Holbrook, 989 A.2d 140, 157 (Del. Ch. Feb. 9, 
2010), rev'd on other grounds; Crown EMAK. Partners. LLC v. Kurz, 922 A.2d 377 (Del. 2010); 
~also Triplex Shoe Co. v. Rice & Hutchins, Inc., 152 A. 342,351 (Del. 1930) (holding that a 
bylaw requiring a director to be stockholder mandated stock ownership prior to entering into 
office). 

While the stockholders thus cannot elect as a director a person that does not meet 
a valid qualification, the failure to have or loss of a qualification does not disqualify a sitting 
director from continuing until the end of the director's term. Section 141(b) of the General 
Corporation ~w also provides that a director "shall bold office until such director's succes5or is 
elected and qualified or until such director's earlier resignation or removal." 8 Del. C. 14l(b). 
Thus, Section 141(b).recognizes three means by which the term of a current director can end: (i) 
when the director's successor is elected or qualified, (ii) upon the director's resignation, or (rii) 
upon the director's removal. Section 141(b) does not contemplate that a current director's term 
can end by any other means including as a result of disqualification. ~ 989 A.2d at 157 
(holding that "[i]n light of the three procedural means for ending a director's term in Section 
141 (b), I do not believe that a bylaw could impose a requirement that would disqualify a director 
and terminate his service"). Thus a bylaw cannot "disqualify~ a sitting director. 

Because it is not limited in application to the initial election ofa director and does 
not exempt sitting directors from the applicability of its provisions, and in light of the comment 
in the supporting statement that the Proposal is designed to "deter directors from accepting 
further director assignments that would rob them ofthe adequate time to deal with the complex 

RLFI 7780324v.S 
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and troubling problems of our company," it appears the pmpose and intent of the proposed bylaw . 
is to cause p~rsons w~o. accept more than the requisite number of directorships to be imrnediateJy 
disqualified from serving on the Company's Board. Otherwise there could be no "deterrence." 
Thus, the Proposal seeks to end the terms of any sitting directors who accept more .than the 
requisite number of directorships by means of disqualification. The Proposal would impose the 
same limit on a sitting director if, for example, the sales of one of the other companies of which 
the director is a member of board increase from less than $500 million to more than $500 
million.1 

The Delaware Court of Chancery and Supreme Court recently consid~ whether 
a bylaw provision that imposed a new qualification for service as a director could result in the 
termination of a sitting director's service in Kurz v. Holbrook. The KUIZ case arose from a 
dispute involving competing consent solicitations for control of EMAK. Worldwide, Inc. 
("EMAK.j. In connection with the consent solicitations, one competing faction sought to amend 
EMAK's byiaws·to, among other things, reduce the size of the board and effectuate the dismissal 
of certain sitting directors, thereby maintaining its control of the board and mooting the 
competing consent solicitation. In the "lawsuit that followed, the validity of the bylaw 
amendments, among other things, was challenged. 

In evaluating the validity of the proposed bylaw amendments, the Court noted that 
a bylaw amendment that establishes qualifications for directorship and provides that a director 
who ceases to meet them could no longer serve on the board is not valid under Delaware law. 
More specifically, the Comt held that "in light of the three procedural means for ending a 
director's term in Section 14l(b), I do not believe a bylaw could impose a requirement that 
would disqualify and terminate his service." Id. at 157. The Delaware Supreme Court affirmed 
the Court of Chancery's holding that a bylaw that would result in ending a current director's term 
in that manner not contemplated by Section 141 (b) is invalid. Crown EMAK Partners. LLC, 922 
A.2d at 400; see also Airgas, Inc. v. Air Products & Chemicals, Inc., 8 A.3d 1182, 1995 (Del. 
201 0) (holding tliat a stockholder adopted bylaw amendment was invalid because "it amounted 
to a de facto removal" of sitting directors without the requisite vote of the stockholders). · 

1 In addition, while the corporation, through its bylaws, may confer rights and powers 
upon its directors, the bylaws cannot pUipOrt to restrict the conduct of its directors outside their 
capacity as directors of the corporation. 8 Del. C. § 109(b) (providing that "[t]he bylaws inay 
contain any provision, not inconsistent with law or with the certificate of incorporation, relating 
to the business of the corporation, the conduct of its affairs, and its rights or powers or the rights 
or powers of its stockholders, directors, officers or employees"). Accordingly, the Company 
could not, through a bylaw, prevent a director from exceeding the board limitation as set forth in 
the Proposal. While a bylaw could provide that a person who exceeds the board limitation set 
forth in the Proposal would not be eligible for renomination at the next annual meeting of 
stockholders, a bylaw cannot prevent a sitting director from joining the board of directors of 
another company as a condition to being able to serve out the remainder of the director's terms. 

RLFl 7180324v.5 



Bapk of America Corporation 
January 7, 2013 
PageS 

Thus, to the extent the Proposal seeks to end the terms of sitting directors who 
accept more. than the . requisite number of directorships, it violates Section 141 (b) and is 
unlawful. · 

The Proposal Violates the Prohibition on Directors Removing Otber Directors from Office 

The Proposal requests that the Board effect the proposed bylaw amendment 
seeking to limit the number of directorships that a director can bold at any given time. As noted 
above, the bylaw amendment· would purport to disqualify and terminate the terms of sitting 
directors. It thus pmports to request that directors in essence adopt a bylaw that could result in 
the disqualification or removal of other directors. It is well-settled under Delaware law that 
directors do not have the power to remove other directors from office. See,~ Nevins v. 
~ 885 A.2d 233, 252 n. 70 (Del. Ch. 2005) ("Delaware law does not permit directors to 
remove other directors'~, aff'd, 884 A.2d 512 (Del 2005). To the extent the Proposal seeks to 
require directors to adopt a bylaw that would have the effect of disqualifying sitting directors, the 
Proposal violates Delaware law. 

Conclusion 

Based upon and subject to the foregoing, and subject to the limitations stated 
herein, it is our opinion that the Proposal, if implemented, would violate Delaware law and that 
the Company lacks the power and authority to implement the Proposal. 

The foregoing opinion is limited to the laws of the State of Delaware. We have 
not considered and expreSs no opinion on the laws of any other state or jurisdiction, including 
federal laws regulating securities or any other federal laws, or the rules and regulations of stock 
exchanges or of any other regulatory body. 

The foregoing opinion is rendered solely for your benefit in connection with the 
matters addressed herein. We understand that you may furnish a copy of this opinion letter to the 
Securities and Exchange Commission and to the Proponent in connection with the matters 
addressed herein, and we consent to your doing so. Except as stated in this paragraph, this 
opinion letter may not be :furnished or quoted to, nor may the foregoing opinion be relied upon 
by, any other person or entity for any purpose without our prior written consent. 

CSB/JJV 
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