
UNITED STATES
SECURITIES AND EXCHANGE COMMISSION

WASHINGTON, D.C. 20549-4561

DIVISION OF
CORPORATION FINANCE

March 17,2010

Ellott V. Stein

Wachtell, Lipton, Rosen & Katz
51 West 52nd Street
New York, NY 10019-6150

Re: The McGraw-Hil Companies, Inc.

Incoming letter dated March 5, 2010

Dear Mr. Stein:

This is in response to your letters dated March 5,2010 and March 8, 2010
concerning the shareholder proposal submitted to McGraw-Hil by Kenneth Steiner. We
also have received letters on the proponent's behalf dated March 7, 2010 

andMarch 8, 2010. On Februar 24, 2010, we issued our response expressing our informal
view that McGraw-Hil could not exclude the proposal from its proxy materials for its
upcoming anual meeting. You have asked us to reconsider our position.

After reviewing the information contained in your letter, we find no basis to
reverse our position. In addition, we are unable to concur in your view that McGraw-Hil
may exclude the proposal under rule 14a-8(i)(2). In our view, implementation of 

theproposal would not require McGraw-Hil to deny holders of preferred shares the right to
vote as a separate class. Accordingly, we do not believe that McGraw-Hil may omit the
proposal from its proxy materials in reliance on rule 14a-8(i)(2).

Sincerely,

  
Deputy Director,
Legal & Regulatory Policy

Enclosures

cc: John Chevedden

 
 *** FISMA & OMB Memorandum M-07-16 *** 



JOHN CHEVEDDEN
 

  

March 8, 2010

Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commssion
100 F Street, NE
Washington, DC 20549

# 6 Kenneth Steiner's Rule 14a-8 Proposal
McGraw-Hil Companies (MHP)
Written Consent Topic

Ladies and Gentlemen:

Ths responds to the March 5/8, 2009 requests to block this rule 14a-8 proposal, in spite of The
McGraw-Hil Companies, Inc. (Februar 24, 2010).

One point not sufficiently addressed in these March 5/8, 2009 request is the first occurence or
rare instance of the company seeking to exclude a rule 14a-8 written consent proposal though a
company simple-majority proposaL. The company unntentionally reintroduces this issue by
citing the Merck through Pfizer cases on page 4. Not one of these four cases involved a
company seeking to exclude a rule 14a-8 wrtten consent proposal through a company simple-
majority proposaL.

At this late date and in spite of the additional March 8,2010, letter the company still provided no
precedent of the blockage of any rule i 4a-8 proposal, on any topic whatsoever, attibuted to the

text not addressing preferred stock of which there was none.

This is to request that the Securities and Exchange Commission allow this resolution to stad and
be voted upon in the 2010 proxy.

Sincerely,

~.~ohn Chevedden

-
cc:
Kenneth Steiner
Scott Bennett ~cott _ bennett~mcgraw-hiii.com?

*** FISMA & OMB Memorandum M-07-16 *** 



WACHTELL, LiF'TON, ROSEN & KATZ 

MARTIN LIPTON 
HERBERT M. WACHTELL 
BERNARD W. NUSSBAUM 

STEPHANIE J. SELIGMAN 
ERIC S. ~OBINSON 
JOHN F. SAVARESE 

5) WEST 52ND STREET 
NEW YORK, N.Y. 10019-6150 

BEN, M. GERMANA 
ANDREW J. NUSSBAUM 
RACHELL£ SILVERBERG 

JOHN F. LYNCH 
WILLIAM SAVITT 
ERIC M. ROSOP 

LAWRENC& B. PEOOWITZ 
PAUL VIZCARRONDO, JR. 

SCOTT K. CHARLES 
ANDREW C. HOUSTON TELEPHONE: (212) 403-1000 DAVID C. BRYAN 

STEVEN A. COHEN 
MARTIN .J.E. ARMS 
GREGORY E. OSTLING 

PETER C. HEIN 
HAROLD S. NOVIKOFF 

PHILIP MINDLIN 
OAVID S. NEILL FACSIMILE: (212) 403-2000 GAVIN D. SOLOTAR 

DEBORAH 1. PAUL 
DAVID B. ANDERS 
ADAM .J. SHAPIRO 

KENNETH B. FORREST JODI J. SCHWARTZ DAVID C. KARP NELSON O. FITTS 
MEYER G. KOPLOW 
THEODORE N. MIRVIS 

ADAM O. EMMERICH 
CRAIG M. WASSERMAN 

GEORGE A. KATZ 11965-19S9) 
JAMES H. FOGELSON 0967-1990 

RICHARD K. KIM 
.JOSHUA R. CAMMAKER 

JEREMY L. GOLDSTEIN 
JOSHUA M. HOLMES 

EDWARD D. HERLIHY GEORGE T. CONWAY iii MARK GORDON DAVID E. SHAPIRO 
DANIEL A. NEFF RALPH M. LEVENE OF COUNSEL ,JOSEPH D. LARSON DAMIAN G. biDDEN 
ERIC M. ROTH 
ANDREW R. BROWNSTEIN 
MICHAEL H. BYOWITZ 
PAUL K. ROWE 
MARC WOLINSKY 
OAVID GRUENSTEIN 
PATRICIA A. VLAHAKIS 
STEPHEN G. GELLMAN 

RICHARD G. MASON 
DOUGLA K. MAYER 
MICHAEL J. SEGAL 
DAVID M. SILK 
ROBIN PANOVKA 
DAVIO A. KATZ 
ILENE KNABLE GOTTS 
DAvie M. MURPHY 

WILL.IAM T. AL~EN 
PETER C. CANELLOS 
DAVID M. EINHORN 
THEODORE GEWERTZ 
RICHARD D. KATCHER 
THEODORE A. LEVINE 
ROBERT a. MAZUR 

ROBERT M. MORGENTHAU 
LEONARD M. ROSEN 
MICHAEL W. SCHWARTZ 
ELLIOTT V. STEIN 
WARREN R. STERN 
.J. BRYAN WHITWORTH 
AMY R. WOLF 

LAWRENCE S. MAKOW 
.JEANNEMARIE O.BRIEN 
WAYNE M. CARLIN 
.JAMES COLE, JR. 
STEPHEN R. DiPRIMA 
NICHOLAS G. DEMMO 
IGOR KIRMAN 
JONATHAN M. MOSES 

ANTE: VUCIC 
IAN BOCZKO 
MATTHEW M. GUEST 
DAVID E. KAHAN 
DAVID K. LAM 
BENJAMIN M. ROTH 
JOSHUA A. FE:LTMAN 

STEVEN A. ROSENBLUM 
PAMELA S. SEYMON 

JEFFREY M. WINTNER 
TRE:OR S. NORWITZ COUNSEL 

MICHELE J. ALEXANDER NANCY B. GREENBAUM 

T. EIKO STANGE 
DAVID A. SCHWARTZ 

LOUIS J. BARASH MAUFl R. GROSSMAN
DIANNA CHEN IAN L. LEVIN 
ANDREW .J.H. CHEUNG J. AUSTIN LYONS 
PAMELA EHRENKRANZ AMANDA N. PERSAUD 
ELAINE P. GOLiN HOLLY M. STRUTT 
PAULA N. GORDON 

March 8, 2010 

BY EMAIL TO shareholderproposals(gec.gov 

U.S. Securties and Exchange Commission 
Division of Corporation Finance 
Office of Chief Counsel 
100 F Street, N.E. 
Washington, D.C. 20549 

Re: The McGraw-Hil Companies, Inc. 
Securities Exchanf!e Act of 1934; Rule 14a-8 

Ladies and Gentlemen: 

The McGraw-Hil Companies, Inc. (the .This letter is submitted on behalf of 

"Company"), in response to a letter, dated March 7, 2010, submitted by John Chevedden on behalf of 
Kenneth Steiner (the "Proponent") to the Securities and Exchange Commission (the "Commission") 
regarding a shareholder proposal (the "Proposal") submitted by the Proponent for inclusion in the 

proxy (collectively, the "Proxy Materials").Company's 2010 proxy statement and form of 


By letter (the "Request Letter") dated December 28, 2009, we requested, on behalf of 
that the Staff of the Division of Corporation Finance (the "Division") of 

the Commission would not recommend enforcement action to the Commission if, in reliance on Rule 
14a-8 under the Securties Exchange Act of 1934, the Company omitted the Proposal from the Proxy 
Materials. The Staff, by letter dated Februar 24, 2010, expressed the view that the Proposal could 
not be excluded from the Proxy Materials in reliance on Rule 14a-8(i)(9) or 14a-8(i)(3). On March 5, 

the Company, confrmation 


2010, we submitted a request for reconsideration (the "Reconsideration Request") on behalf of the 
Company. A copy of 
 the Reconsideration Request is attached hereto as Exhibit 1. On March 7, 
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2010, Mr. Chevedden, as the Proponent's proxy, submitted a response (the "March 7 Chevedden 
Letter") to our Reconsideration Request. A copy of the March 7 Chevedden Letter is attached hereto 

Legal Bulletin No. 14D (Nov. 7, 2008), thís letter is beingas Exhibit 2. In accordance with Staff 

submitted by email to shareholderproposalsêsec.gov. A copy ofthis letter is simultaneously being 
sent to the Proponent and Mr. Chevedden, as the Proponent's proxy. 

We continue to be of the view that the Proposal may be excluded under Rules 14a­
8(i)(2), 14a-8(i)(9) and 14a-8(i)(3). We respectfully request, on behalf ofthe Company, that the 
Division reconsider its response for the reasons set forth in the Request Letter and the 
Reconsideration Request and for the additional reasons set forth herein. 

* * * * * * 

In the March 7 Chevedden Letter, Mr. Chevedden seeks to distinguish the Company's 
the other companes involved in the no-action requests cited in our 

Reconsideration Request, by pointing out that the Company has no preferred shares outstanding. 
situation from that of 


the ProposalNew York law that would occur ifAlthough tre, thís fact does not cure the violation of 


the Proposal.would leave the Company with a charter that 
fails to comply with the requirements of the New York BusinesS Corporation Law (the "NYBCL"), 
in that the charer would grant the Board of Directors the authority to issue preferred stock that lacked 

were implemented. Implementation of 


the class voting rights required by Sections 803(a), 804(a), 903(a)(2) and 913(c)(2)(A) of the 
NYCL. See the Company's Certificate of Incorporation, Aricle IlLl Thís is a violation of New 
York law, notwithstanding that no shareholder owns the nonconforming preferred stock, because the 
Company's charer would violate Section 402( c) of the NYBCL, whích limits the provisions of a 
corporate charter to those that are "not inconsistent with this chapter or any other statute of thís 

the Proposal were to be implemented, the Company's charer, by granting the Board thestate." If 


authority to issue preferred stock that lacked the class voting rights required by Sections 803( a),
 

would cause the Company to violate the NYCL and the Proposal is 


804(a), 903(a)(2) and 913(c)(2)(A) of the NYBCL, would contain a provision inconsistent with those 
sections ofthe NYCL, in violation of Section 402(c). Therefore, implementation ofthe Proposal 

excludable under Rule 14a­

8(i)(2).2 

i As noted in the Request Letter and the Reconsideration Request, the Proposal calls for shareholders to be able to act by 

written consent of "a majority of our shares outstanding." As a result, in any consent solicitation, all shares would vote 
together as a single class and every share would have, in effect, one vote. New York law, however, irevocably gives 
preferred shares the right to vote as a separate class in certin situtions. See NYCL §§ 803(a), 804(a), 903(a)(2), 
913( c )(2)(A). Therefore, if the Proposal were to be implemented, the Board of Directors would only be able to issue 
nonconformng preferred stock. 
2 We have acted as special counsel to the Company on matters of 
 New York law. Ths letter constitutes the supportg 
opinon of counsel under New York law required by Rule 14a-8G)(2)(iii). For the reasons set fort in ths letter and in the 
Reconsideration Request it is our opinon that the Proposal, if implemented, would cause the Company to violate New 
York law. 

- 2­
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In addition, the Company continues to believe that the Proposal may be excluded for 
the other reasons stated in the Request Letter: 

the Company's proposals 
present alternative and conficting decisions for shareholders and could yield inconsistent, 
ambiguous or inclusive results. See Section I ofthe Request Letter. 

. Under Rule 14a-8(i)(9) because the Proposal and certin of 


. Under Rule 14a-8(i)(3) because (1) the Proposal is vague and indefinite because 
implementation of the Proposal would require the Company to take a number of actions 
with significant consequences to the Company and its shareholders, and these 
consequences are neither apparent to a reasonable shareholder nor disclosed in the 
Proposal or the supporting statement and (2) the Proposal is inconsistent with the 

the Request Letter."unbundling" provisions of Rule 14a-4(a)(3). See Section II of 


* * * * * * 

Accordingly, for the foregoing reasons and for the other reasons set forth in our
 
Request Letter and Reconsideration Request, the Company respectfully requests the Division to
 
reconsider its response dated Februar 24, 2010, and concur that the Proposal may be omitted in 
accordance with Exchange Act Rules 14a-8(i)(2), 14a-8(i)(9) and 14a-8(i)(3). 

We would very much appreciate a response from the Staff on the request for 
printing and mailing schedule 

for the 2010 Proxy Materials. 
reconsideration as soon as practicable so that the Company can meet its 


If you have any questions regarding thís request or require additional information,
 
please contact the undersigned at (212) 403-1228 or fax (212) 403-2228.
 

Very trly yours,
 

~~. 
/¿; :l ./
 
Ellott V. Stein
 

cc: Mr. Kenneth Steiner
 

Mr. John Chevedden (via e-mail) 

- 3 ­



JOHN CHEVEDDEN
  

  

March 7, 2010

Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE
Washigton, DC 20549

# 5 Kenneth Steiner's Rule 14a-8 Proposal
McGraw-Hil Companies (MHP)
Written Consent Topic

Ladies and Gentlemen:

This responds to the March 5, 2009 request to block ths rule 14a-8 proposal, in spite of The
McGraw-Hil Companies, Inc. (Februar 24, 2010).

At ths late date the company provided no precedent of the blockage of any rule l4a-8 proposal,
on any topic whatsoever, attibuted to the text not addressing preferred stock of which. there was
none.

This is to request that the Securties and Exchange Commission allow this resolution to stand and
be voted upon in the 2010 proxy.

Sincerely,

~-
cc:
Kenneth Steiner
Scott Bennett ..scott_bennett(§mcgrw-hil.com?

*** FISMA & OMB Memorandum M-07-16 *** 
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March 5, 2010 

BY EMAIL TO shareholderproposalsêlec.gov 

U.S. Securties and Exchange Commission 
Division of Corporation Finance
 
Office of Chief Counsel
 
100 F Street, N.E.
 
Washington, D.C. 20549
 

Re: The McGraw-Hil Companies, Inc. 
Securities Exchaol!e Act of 1934: Rule 14a-8 

Ladies and Gentlemen: 

Weare wrting to request reconsideration of our request for no-action relief on 
behalf of our client, The McGraw-Hil Companies, Inc. (the "Company"), a New York 
corporation, regarding the Company's intention to exclude a shareholder proposal under Rule 
14a-8 from the Company's proxy statement for its upcoming anual meetig. The primary basis 
of our request, in light of the position taken by the Staff in a series of recent no-action letters, is 
an alternative ground for exCluding the proposal under Rule 14a-8(i)(2), which is described 
below and which was not set forth in our earlier request as an explicit basis for exclusion, 
although the inconsistency ofthe proposal with New York law was noted. 

By letter (the "Request Letter") dated December 28,2009, we requested, on 
behalf of the Company, confiation that the staff (the "Staff") of the Division of Corporation 
Finance (the "Division") ofthe Securties and Exchange Commssion (the "Commission") would 
not recommend enforcement action to the Commission if, in reliance on Rule 14a-8 under the 
Securties Exchange Act of 1934, the Company omitted a shareholder proposal (the "Proposal") 
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Kenneth Steiner (the "Proponent") from the 
Company's proxy statement and form of proxy (collectively, the "Proxy Materials") relating to 
submitted by John Chevedden on behalf of 


the Proponent's letter and the 
Proposal is attached hereto as Exhbit A. The Company's Request Letter is attached hereto as 
the Company's 2010 anual meeting of shareholders. A copy of 


Exhibit B.
 

In the Request Letter, we expressed the view that the Company could properly 
to Rule 14a-8(i)(9) and 14a-8(i)(3). Mr.omit the Proposal from the Proxy Materials pursuant 


Chevedden's January 1,2010, Mr. Chevedden's Februar 1, 2010 letter, our Februar 3,2010 
letter, Mr. Chevedden's Februar 12, 2010 letter, our February 17; 2010, and Mr. Chevedden's 
February 22,2010 letter are attached hereto as Exhibits C, D, E, F, G, and H, respectively. The 

Response"), expressed the view that theStaff, by letter dated February 24,2010 (the "Staff 


not be excluded from the Company's Proxy Materials in reliance on Rule l4a­Proposal could 


Response is attached hereto as Exhibit 1.8(i)(9) or 14a-8(i)(3). A copy of the Staff 


We continue to be of the view that the Proposal may be excluded under Rule 14a­
8(i)(9) and 14a-8(i)(3). Furher, we believe that the Company may properly exclude the Proposal 
under Rule 14a-8(i)(2). We respectfully request, on behalf ofthe Company, that the Division 
reconsider its response for the reasons set fort in the Request Letter and for the additional
 

reasons set forth herein. In accordance with Staff 
 Legal Bulletin No. 14D (Nov. 7,2008), this 
letter is being submitted by email to shareholderproposals0!ec.gov. A copy of this letter is 
simultaneously being sent to the Proponent and Mr. Chevedden, as the Proponent's proxy. 

* * * * * * 

the Proposal thatIn the Request Letter, we set fort specific bases for exclusion of 


Rule 14a-8(i)(9) and 14a-8(i)(3). The 
Company continues to believe that the Proposal may be excluded under Rule 14a-8(i)(9) and 
14a-8(i)(3), and respectfully requests the Division to reconsider its response for the reasons set 

we believe are consistent with the Stafs application of 


fort in the Request Letter. 

We respectfully submit that reconsideration is also appropriate because new 
grounds for exclusion are set forth in ths letter. See Exchange Act Release No. 12599 (July 7, 
1976) ("From time-to-time, the staff receives requests from either management or proponents 
that it reconsider the informal view previously expressed by it on a proposal management has 
indicated it intends to omit. When such requests are accompanied by material inormation that 
has not been previously fushed (for example, the management has raised a new grounds for
 

omission), the staf gives consideration to them. " (emphasis added)).
 

In light of the position taken by the Staff in a series of recent no-action letters that 
proposals identical to the Proposal are excludable under Rule 14a-8(i)(2), see Merck & Co. 
(Januar 29,2010); Bank of America Corporation (Januar 13, 2010); Fortune Brands, Inc. 

- 2­
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(Januar 6,2010); Pfizer, Inc. (December 21,2009), the Company submits that it may exclude 
the Proposal in reliance on Rule 14a-8(i)(2). The Proposal exhibits a fudamental inconsistency 

Delaware and New Jersey law in 
the no-action letters just cited. 
with New York law that was also presented in the context of 


Rule l4a-8(i)(2) allows a company to exclude a proposal if implementation of the 
proposal would cause it to violate any state, federal or foreign law to which it is subject. The 

New York. We have acted as specialCompany is incorporated under the laws of the state of 


New York law. This letter constitutes the supportngcounsel to the Company on matters of 


counsel under New York law required by Rule 14a-8u)(2)(íii). For the reasons setopinion of 


implemented, would cause the Company to 
violate New York law. Accordingly, the Company believes that the Proposal is excludable under 
Rule 14a-8(i)(2) because implementation of the Proposal would cause the Company to violate 
the New York Business Corporation Law (the "NYBCL"). 

forth below, it is our opinion that the Proposal, if 


the NYCL that 
irrevocably give preferred shares the right to vote as a separate class in certain situations. 

It is our opinion that the Proposal conflcts with provisions of 


be eliminated by 
the Company's Certificate of Incorporation or otherwise. As we noted in the Request Letter: 
NYBCL §§ 803(a); 804(a), 903(a)(2), 913(c)(2)(A).i These class votes cannot 


¡Tjhe ¡NYBCLj irrevocably gives preferred shares the right to vote as a separate 
class in certain situations . " Implicit in the Proposal's requirement that
 

shareholders be able to act by "a majority of our shares outstanding" is that all 
shares vote together as a single class and that every share has, in effect, one vote. 
(Note the Proposal's phrasing in terms of "shares" rather than voting power and 

the Company were ever to issuewithout any reference to classes or series.) If 


the Proposal wouldjlatly conjlict with thepreferred shares, this consequence of 


i See NYCL § 803(a) (providing, in relevant part, that "an amendment to the certficate of 

incorporation for the 

purse of reducing the requisite vote by the holders of any class or series of shares or by the holders of any other 
securties having voting power that is otherwise provided for in any section of this chapter that would otherwise 
require more thn a majority of the votes of all outstanding shares entitled to vote thereon shall not be adopted 
except by the vote of such holders of class or series of shares or by such holders of such other securities having 
votig power tht is at least equal to that which would be required to take the action provided in such other section 
of ths chaptet'); NYCL § 804(a) (providing, in relevant par, that "(n)otwtltanding any provision in the 
certficate of incorporation, the holders of shares of a class shall be entitled to vote and to vote as a class upon the 
authoriation of an amendment and, in addition to the authorization of the amendment by a majority of the votes of 
all outstading shaes entitled to vote thereon, the amendment shall be authoried by a maj ority of the votes of all 
outstading shares ofthe class" if certai conditions are satisfied); NYCL § 903(a)(2) (providig, in relevant par, 
that "(n)otwithstanding any provision in the certificate of incorporation, the holders of shares of a class or series of a 
class shall be entitled to vote together and to vote as a separte class" if certin conditions are satisfied); NYBCL 
§ 913(c)(2)(A) (providing, in relevant par, that "(n)otwithstading any provision in the certificate of incorporation, 
the holders of shares of a class or series of a class shall be entitled to vote together and to vote as a separate class" if 
certain conditions are satisfied). 

- 3­
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statutory requirement that preferred shares are entitled to a separate class vote 
on certain corporate actons. (emphasis added)
 

Because the Proposal would deny preferred shares the separate class vote on certain corporate 
are entitled under the NYCL, see NYBCL §§ 803(a), 804(a), 903(a)(2), 

913( c )(2)(A), the Proposal would cause the Company to violate the NYCL. 
actions to which they 


As noted above, the Staff has recently concured in the exclusion of an identical 
proposal under Rule 14a-8(i)(2) where the company argued that the proposal would cause it to 
violate state law requiring a separate class vote on certain matters. See Merck & Co. (Januar 
29,2010); Bank of America Corporation (Januar 13,2010); Fortune Brands, Inc. (Januar 6, 
2010); Pfizer, Inc. (December 21,2009). 

As a result, we request that the Staff concur that the Proposal is excludable under 
the Proposalwould cause the Company to violateRule 14a-8(i)(2) because implementation of 

New York law. 

* * * * * * 

We respectfully request, for the foregoing reasons and for the other reasons set 
fort in our Request Letter, that the Staff reconsider its response dated Februar 24, 2010, and 
concur that the Proposal may be omitted in accordance with Exchange Act Rules 14a-8(i)(2), 
14a-8(i)(9) and 14a-8(i)(3). 

We would very much appreciate a response from the Staff on ths request for 
soon as practicable so that the Company can meet its printing and mailig 

schedule for the 2010 Proxy Materials. The company fied its preliminar proxy statement with 
reconsideration as 


the Commission on Februar 25,2010, and anticipates that its definitive proxy statement wil be 
printing on or about March 12,2010. Accordingly, the Staffs prompt consideration 

of this request would be greatly appreciated. 
finalized for 


If you have any questions regardig ths request or require additional information, 
please contact the undersigned at (212) 403-1228 or fax (212) 403-2228. 

- 4­
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Very trly yours,
 

cc: Mr. Kenneth Steiner
 

Mr. John Chevedden (via e-mail) 

- 5 ­


