
(i UNITED STATES
SECURITIES AND EXCHANGE COMMISSION

WASHINGTON, D.C. 20549-4561

DIVISION OF
CORPORATION FINANCE

Februar 19, 2010

Erron W. Smith
Assistant General Counsel
Wal-Mar Stores, Inc.
702 SW 8th Street
Bentonvile, AR 72716

Re: Wal-Mar Stores, Inc.

Dear Mr. Smith:

This is in regard to your letter dated Februar 18, 2010 concerning the shareholder
proposal submitted by the Humane Society of the United States for inclusion in
W aI-Mar' s proxy materials for its upcoming anual meeting of securty holders. Your
letter indicates that the proponent has withdrawn the proposal, and that Wal-Mar
therefore withdraws its Januar 29,2010 request for a no-action letter from the Division.
Because the matter is now moot, we wil have no fuher comment.

Sincerely,

Michael J. Reedich
Special Counsel

cc: Matthew Prescott

Outreach Director
The Humane Society of the United States
2100 L Street, NW
Washington, DC 20037
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INORM PROCEDURS REGARING SHAHOLDER PROPOSALS
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Walmart 
Save money. live better. 
702 SIN 8th Street 
Bentonvile. AR 7?716 
Phone 479.277.0~rl7 
Erron, Sliitli\1walrna rtlegaL corn 

February 18, 2010 

VIA EMAIL 

U.S. Securities and Exchange Commission 
Division of Corporation Finance 
Offce of Chief Counsel 
100 F. Street, NE 
Washington, D.C. 20549 

Re: Withdrawal of No-Action Letter Request Submitted by Waf-Mart Stores, Inc. 
Pursuant to Rule 14a-8 Regarding the Shareholder Proposal of the Humane 
Society of the United States 

Ladies and Gentlemen: 

In a letter dated January 29, 2010, we requested that the staff of the Division of 
Corporation Finance concur that Wal-Mart Stores, Inc. (the "Company") could properly exclude' 
from its proxy materials for its 2010 Annual Shareholders' Meeting a shareholder proposal (the 
"Proposal") submitted to the Company by the Humane Society of the United States (the 
"Proponent". 

Attached as Exhibit A is a letter from the Proponent transmitted on February 16, 2010, 
stating that the Proponent has withdrawn the Proposal. In reliance on this letter, we hereby 
withdraw our January 29, 2010 no-action request relating to the Company's ability to exclude 
the Proposal pursuant to Rule 14a-8. Please do not hesitate to call me at (479) 277-0377 if you 
have any questions or require additional information. 

A copy of this letter and the enclosure is being sent to the Proponent via email. Thank 
you. 

Respectfully Submitted,

Ût Ád
Erron W. Smith 
Assistant General Counsel 
Wal-Mart Stores, Inc. 



cc: The Humane Society of the United States 
Attn: Wayne Pacelle (WPacelle(Qhumanesociety.org)
 

Karla Koebernick (KKoebernick(Qhumanesociety.org) 

Enclosure 



Exhibit A
 

Proponent's Letter Dated February 16,2010
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. OF THE UNITED STATES
 

February 16, 2010 

VIA ELECTRONIC MAIL AND OVERNIGHT DELIVERY 

U.S. Securities and Exchange Commission 
Division of Corporation Finance 
Office of the Chief Counsel 
100 F Street, N.E. 
Washington, D.C. 20549
 

Re: Shareholder Proposal to Wal-Mart Stores, Inc regarding cage-free eggs, submitted by 
The Humane Society of the United States for inclusion in the 2010 proxy materials 

Ladies and Gentlemen: 

This letter is filed in response to a "no action request" letter dated January 29, 2010 
submitted by Wal-Mart (lithe Company") to the staff of the Division of Corporation Finance 

(lithe Staff") regarding a shareholder proposal submitted by the Humane Society of the United 
States (liThe HSUS") for inclusion in the Company's 2010 proxy materials. 

The HSUS' proposal requested that the Company provide disclosure regarding its sale 
of cage-free eggs. On February 15, 2010, the Company met the proposal's request by 
providing an adequate update to The HSUS regarding this matter. As such, The HSUS has
 

withdrawn its proposal. 

We are pleased to have settled this matter directly with the Company so as to avoid 
necessitating further Staff resources. If you have any questions, please feel free to call me at 
301-721-6422. 

Sincerely, 

M,il ~ck 
Matthew Prescott 
Outreach Director 

cc: G. Thomas Waite II, The HSUS (via electronic mail at gwaite(ahsus.org) 
Erron Smith, Wal-Mart Stores, Inc. (via electronic mail at erron.smith(awalmartlegal.com) 

Celebrating Animals, Confronting Cruelty 

2100 L Street, NW Washìngton, DC 20037 t 202.452.1100 f 202.778.6132 humanesocíetyorg 



  

 

  

 

 
 

 

 

 

 

   

 

 

702 SW 8th Street 
Bentonville, AR 72716 
Phone 479.277.0377 
Erron.Smith@walmartlegal.com 

Legal 
Erron W. Smith 

Assistant General Counsel – Corporate Division 

January 29, 2010 

VIA E-MAIL 

U.S. Securities and Exchange Commission 
Division of Corporation Finance 
Office of Chief Counsel 
100 F Street, N.W. 
Washington, D.C. 20549 

Re: 	Wal-Mart Stores, Inc.Notice of Intent to Omit from Proxy Materials the 
Shareholder Proposal of the Humane Society of the United States 

Ladies and Gentlemen: 

Wal-Mart Stores, Inc., a Delaware corporation (“Walmart” or the “Company”), 
files this letter under Rule 14a-8(j) under the Securities Exchange Act of 1934, as 
amended (the “Exchange Act”), to notify the Securities and Exchange Commission (the 
“Commission”) of Walmart’s intention to exclude a shareholder proposal (the “Proposal”) 
from the proxy materials for Walmart’s 2010 Annual Shareholders’ Meeting (the “2010 
Proxy Materials”). The Proposal was submitted by the Humane Society of the United 
States (the “Proponent”). Walmart asks that the staff of the Division of Corporation 
Finance of the Commission (the “Staff”) not recommend to the Commission that any 
enforcement action be taken if Walmart excludes the Proposal from its 2010 Proxy 
Materials for the reasons described below.  A copy of the Proposal, along with the 
related cover letter, is attached hereto as Exhibit A. 

Walmart expects to file its 2010 Proxy Materials with the Commission on or about 
April 19, 2010. Walmart intends to begin printing the 2010 Proxy Materials on or about 
April 15, 2010, so that it may begin mailing the 2010 Proxy Materials no later than April 
19, 2010. Accordingly, we would appreciate the Staff’s prompt advice with respect to 
this matter. 



 

 
 

 

 

 

  

 

  

 
 
 
 

 

 

 

 

I.	 The Proposal. 

The resolution included in the Proposal requests that the Board of Directors of 
the Company (the “Board”) disclose to shareholders in the form of a report, prior to 
October 2010, the Company’s progress toward increasing the amount of cage-free 
whole eggs it sells through its units located in the United States, including for Walmart’s 
private-label eggs. 

II. 	 Background. 

The Company sells shell eggs at its supercenters, Neighborhood Market stores 
and Sam’s Clubs throughout the United States and at some of its discount stores in the 
United States. While the Company offers cage-free eggs at most of its locations, the 
majority of the shell eggs sold by the Company in the United States are produced by 
third parties in operations that are not cage-free operations.  Only a small portion of the 
shell eggs sold by the Company in the United States, cage-free or otherwise, are sold 
under a private label. 

The Company does not produce any of the shell eggs it sells in the United 
States, nor does it own or otherwise control any of the more than 50 shell egg 
producers from which the Company purchases shell eggs during the course of a year. 
However, the Company buys shell eggs only from those producers whose eggs are 
certified to be produced in operations that adhere to the United Egg Producers 
guidelines for housing of laying hens. 

During the Company’s fiscal year ended January 31, 2009 (“FY09”), (1) the 
Company’s revenues from the sale of shell eggs from all types of production operations 
were less than 3% of the Company’s consolidated revenues for FY09 of $401 billion, 
and (2) the portion of the Company’s net income for FY09 attributable to such sale of 
eggs was less than 3% of the Company’s net income for FY09 of $13.4 billion.  In 
addition, the assets of the Company related to shell eggs sales as reflected on the 
Company’s consolidated balance sheet as of January 31, 2009, the last day of FY09, 
including its inventory of shell eggs on that date, were substantially less than 5% of the 
Company’s consolidated total assets of more than $163.4 billion on that date.  

III. 	 Grounds for Exclusion. 

The Company believes that the Proposal is excludable under two of the bases for 
exclusion set forth in Rule 14a-8(i) of the Exchange Act: 

1. 	 the Proposal may be excluded under the relevance standards of Rule 14a-
8(i)(5); and 

2. 	the Proposal involves the ordinary business operations of the Company as 
contemplated by Rule 14a-8(i)(7). 
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A. The Proposal is not relevant under the standards of Rule 14a-8(i)(5) and thus 
may be excluded from the 2010 Proxy Materials. 

Rule 14a-8(i)(5) permits the exclusion of a stockholder proposal that relates to 
operations which account for less than 5% of a company’s (i) total assets at the end of 
its most recent fiscal year, (ii) net earnings for the most recent fiscal year, and (iii) gross 
sales for the most recent fiscal year, and that is not otherwise significantly related to the 
company’s business. As is evident from the information set forth above, the Company’s 
operations relating to the sale of shell eggs in the United States clearly do not meet the 
quantitative tests for relevance of Rule 14a-8(i)(5).  Consequently, the only question is 
whether those operations are “otherwise significantly related to the company’s 
business.” 

The Staff has taken the position that “certain proposals, while relating to only a 
small portion of the issuer’s operations, raise policy issues of significance to the issuer’s 
business.” Release No. 34-19135 (October 14, 1982).  This can occur where a 
particular corporate policy “may have a significant impact on other portions of the 
issuer’s business or subject the issuer to significant contingent liabilities.” Id. Even 
where a proposal raises a policy issue, the policy must be more than ethically or socially 
“significant in the abstract.”  It must have a “meaningful relationship to the business” of 
the company in question. See Lovenheim v. Iroquois Brands, Ltd., 618 F. Supp. 554, 
561 and note 16 (D.D.C. 1985) (in which a proposal relating to the mistreatment of 
animals, namely the procedure used to force-feed geese for the production of pate de 
fois gras was “otherwise significantly related” and thus was not excludable). 

The Staff has in numerous instances recognized that, although a proposal may 
have had social or ethical implications, the relationship between the company’s 
operations and those implications were so slight or were not necessarily of concern to 
the company’s shareholders because of the minimal impact of those issues on the 
company and therefore did not meet the requirements of Rule 14a-8(i)(5).   See, e.g., 
Hewlett-Packard Co. (Reik) (January 7, 2003) (in which the Staff allowed the exclusion 
of a proposal which sought to require the relocation or closure of Hewlett-Packard’s 
offices in Israel due to allegations of Israel’s violation of numerous United Nation 
Resolutions and human rights violations); American Stores Co. (March 25, 1994) (sale 
of tobacco products by one of nation’s major food and drug retailers was “not otherwise 
significantly related to” its business); and Kmart Corp. (March 11, 1994) (sale of 
firearms in Kmart stores was “not otherwise significantly related to” its business).  

The Company is aware of the Commission’s position concerning the inclusion of 
stockholder proposals that have ethical or social significance and of public policy 
against “unnecessary cruelty to animals.” See Humane Society of Rochester v. Lyng, 
633 F. Supp. 480 (W.D.N.Y. 1986). With respect to the treatment of animals, the 
Commission has been unwilling to exclude proposals pursuant to Rule 14a-8(i)(5) that 
have generally addressed (i) the testing of animals by pharmaceutical companies, 
cosmetic companies, see Avon Products, Inc. (March 30, 1988), and consumer product 
companies, see Proctor & Gamble Co. (July 27, 1988), and (ii) issues such as the 
“factory farming” of animals by food processors, see PepsiCo., Inc. (March 9, 1990). 
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However, the Proposal is significantly different from the situations addressed in the 
proposals to which those letters relate in that it addresses the sale by the Company of 
particular products produced by third parties and not the treatment of animals by the 
Company. The Staff has consistently drawn a distinction between retailers and 
manufacturers in the context of Rule 14a-8(i)(7) analyses involving social issues.  See, 
e.g., Wal-Mart Stores, Inc. (March 9, 2001) (in which the Company was permitted to 
exclude a proposal requesting that it stop selling handguns and their accompanying 
ammunition) and compare that result with the Staff’s position in Sturm, Ruger & Co. 
(March 5, 2001) (a proposal seeking a report on company policies aimed at “stemming 
the incidence of gun violence in the United States” where the company’s “principal 
business continues to be the manufacture and sale of firearms” was not excludable). 
The Company believes the same principles apply under Rule 14a-8(i)(5) in the case of 
the Proposal and that, applying those principles consistently, the Staff should concur 
with the Company’s conclusion that it may exclude the Proposal. 

The Company believes that the report requested by the Proponent is not 
otherwise significantly related to the Company’s business for the following reasons:  

	 the Company buys shell eggs from others and sells them to its customers.  Its 
business does not involve owning or operating egg production facilities or 
businesses in the United States;  

	 only a small portion of the shell eggs sold by the Company in the United States 
are sold under a private label.  As a result, the sale of shell eggs under a private 
label constitutes a very insignificant part of the Company’s overall business; 

	 if the Company were to determine to sell only cage-free shell eggs or to increase 
significantly the proportion that shell eggs laid by cage-free hens are of all shell 
eggs the Company offers for sale, it would have difficulty sourcing enough eggs 
to meet current customer demand for all shell eggs; and 

	 the social policy that the Proponent seeks to advance by means of the Proposal 
has no relationship to any other portion of Walmart’s business than the sale of 
shell eggs, adoption of the Proposal would not be necessary to avoid contingent 
liabilities that could arise from Walmart’s current egg purchasing practices, and 
Walmart has concluded that it can continue to operate its business without any 
adverse effect without switching to a policy of selling only shell eggs laid by cage-
free hens. 

Based on the Company’s careful analysis of the impact the sale of whole eggs 
has on its operations in the United States, the Company has concluded that the 
Company’s whole egg sales do not affect its other operations and are not otherwise 
material or otherwise significantly related to the Company’s business.  Consequently, 
the Company has concluded that it may exclude the Proposal from the 2010 Proxy 
Materials under Rule 14a-8(i)(5). 
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B. The Proposal involves the ordinary business operations of the Company and 
thus may be excluded from the 2010 Proxy Materials. 

Under Rule 14a-8(i)(7), a proposal may be omitted from a registrant’s proxy 
statement if such proposal “deals with a matter relating to the company’s ordinary 
business operations.” The general policy underlying the ordinary business exclusion is 
“to confine the resolution of ordinary business problems to management and the board 
of directors, since it is impracticable for shareholders to decide how to solve such 
problems at an annual shareholders meeting.” Release No. 34-40018 (May 21, 1998) 
(the “1998 Release”). In the 1998 Release, the Staff noted that one of the central 
considerations underlying this policy, which relates to the subject matter of the 
Proposal, is that “[c]ertain tasks are so fundamental to management’s ability to run a 
company on a day-to-day basis that they could not, as a practical matter, be subject to 
direct shareholder oversight.” 1998 Release. However, certain proposals “relating to 
such matters but focusing on sufficiently significant policy issues (e.g., significant 
discrimination matters) generally would not be considered to be excludable.” 1998 
Release. The Staff has also stated: “The second consideration relates to the degree to 
which the proposal seeks to ‘micro-manage’ the company by probing too deeply into 
matters of a complex nature upon which shareholders, as a group, would not be in a 
position to make an informed judgment.” 1998 Release. Furthermore, in a 1983 release, 
the Staff stated that merely requesting that the registrant prepare a special report will 
not remove the proposal from the ordinary business grounds for exclusion. See Release 
No. 34-20091 (August 16, 1983). The Company believes that it may exclude the 
Proposal because it relates to ordinary business operations. 

The Proposal would attempt to impose a particular policy on how and from which 
suppliers the Company buys products that it sells, which is one of the fundamental day-
to-day business functions of the Company. Ascertaining the availability of shell eggs, 
including cage-free eggs, the available suppliers to meet the demands of the 
Company’s customers, pricing considerations, and the myriad other decisions that go 
into product purchasing decisions are those kinds of highly detailed matters that 
shareholders are ill-suited to be involved in.  In considering whether the Proposal is a 
matter of the ordinary business operations of Walmart, it is important to note that the 
Staff listed the “retention of suppliers” as one of the examples of “tasks . . . so 
fundamental to management’s ability to run a company on a day-to-day basis that they 
could not, as a practical matter be subject to direct shareholder oversight.”  1998 
Release. Adoption of the policies supported by the Proposal would preclude the 
Company from retaining the majority of its current suppliers of whole eggs and 
significantly reduce the variety of whole egg products available to its customers 
throughout the United States, both of which are fundamental components of Walmart’s 
day-to-day business functions. 

In addition, as indicated above, the Staff has consistently drawn a distinction 
between the manufacturer and the vendor of products with respect to proposals dealing 
with, for example, tobacco, firearms and other products that may be deemed to raise 
significant policy issues, and time after time has taken the position that proposals 
regarding the selection of products for sale relate to a company’s ordinary business 
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operations and thus are excludable from the company’s proxy materials pursuant to 
Rule 14a-8(i)(7). Compare Wal-Mart Stores, Inc. (March 9, 2001) (in which a proposal 
requesting that the Company stop selling handguns and their accompanying 
ammunition was excludable) with Sturm, Ruger & Co. (March 5, 2001) (a proposal 
seeking a report on company policies aimed at “stemming the incidence of gun violence 
in the United States” where the company’s “principal business continues to be the 
manufacture and sale of firearms” was not excludable).   Albertson’s, Inc. (March 18, 
1999), J.C. Penney Co. (March 2, 1998), and Walgreen Co. (September 29, 1997) all 
provide additional examples of situations where the Staff found the proposals requiring 
that retailers stop selling tobacco or cigarettes were excludable under Rule 14a-8(i)(7). 
The Staff has similarly found that proposals seeking to direct the sale of particular 
goods, even when the proponent alleges inhumane treatment of animals, may be 
excludable under Rule 14a-8(i)(7). See, e.g., PetSmart, Inc. (April 8, 2009) (permitting 
the exclusion of a proposal requesting that the board produce a feasibility report related 
to the phasing out of the sale of live animals), and Lowe’s Companies, Inc. (February 1, 
2008) and Home Depot, Inc. (January 24, 2008) (both permitting the exclusion of a 
proposal seeking to end the sale of certain pest control devices).  In each of PetSmart, 
Lowe’s and Home Depot the Staff permitted the exclusion as relating to the ordinary 
business operations of the company (i.e., the sale of a particular product), in spite of the 
allegations of animal cruelty by the proponent. 

Furthermore, the Staff concurred with the Company’s decision to exclude a 
similar proposal submitted by the Proponent for inclusion in the Company’s proxy 
materials for its 2008 Annual Shareholders’ Meeting. See Wal-Mart Stores, Inc. (March 
24, 2008) attached hereto as Exhibit B (the “2008 Walmart Letter”), wherein the Staff 
concurred with the Company’s exclusion of the similar proposal on the grounds that it 
involved the ordinary business operations of the Company.  The proposal addressed by 
the 2008 Walmart Letter similarly requested the Board to issue a report to the 
Company’s shareholders on the viability of the Company adopting a policy of selling 
only eggs produced by cage-free operations, discussing issues that would affect such a 
policy being adopted in the United States, what the Company is doing in the United 
States market and what further steps can be taken to forward its position on the issue of 
laying hens in battery cages (the “Prior Proposal”). Although the reports requested by 
the Proposal and the Prior Proposal are not identical, because the subject matter and 
the contents of both reports would be significantly similar and the Company is unaware 
of any facts or circumstances applicable to the Company that were not also applicable 
to the Company at the time the Staff issued the 2008 Walmart Letter, the Company 
respectfully asks the Staff to come to the same conclusion with respect to the Proposal 
as it did with respect to the Prior Proposal. 

In view of the foregoing, the Company has concluded that the Proposal may be 
excluded in reliance on Rule 14a-8(i)(7), as the Proposal deals with the Company’s 
ordinary business operations. 
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IV. 	 Conclusion. 

Walmart hereby requests that the Staff confirm that it will not recommend any 
enforcement action if Walmart excludes the Proposal from the 2010 Proxy Materials. 
Should you disagree with the conclusions set forth herein, we would appreciate the 
opportunity to confer with you prior to the issuance of the Staff’s response.  Moreover, 
Walmart reserves the right to submit to the Staff additional bases upon which the 
Proposal may properly be excluded from the 2010 Proxy Materials. 

By copy of this letter, the Proponent is being notified of Walmart’s intention to 
omit the Proposal from its 2010 Proxy Materials. 

Please call the undersigned at (479) 277-0377 or Geoffrey W. Edwards, 
Assistant General Counsel, at (479) 204-6483 if you require additional information or 
wish to discuss this submission further. 

Thank you for your consideration. 

Respectfully Submitted, 

Erron Smith 
Assistant General Counsel 

cc: 	 The Humane Society of the United States 
Attn: Karla Koebernick 
2100 L Street, N.W. 
Washington, D.C. 20037 

Enclosures 
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[begins on following page] 
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