
UNITED STATES
SECURITIES AND EXCHANGE COMMISSION

WASHINGTON, D.C. 20549-3010

DIVISION OF
CORPORATION FINANCE

Februar 6, 2009

Richard J. Kolencik
Sr. Group Counsel
Marathon Oil Corporation
P.O. Box 4813
Houston, TX 77210-4813

Re: Marathon Oil Corporation

Incoming letter dated December 12,2008

Dear Mr. Kolencik:

This is in response to your letters dated December 12,2008 and Januay 9, 2009
concerng the shareholder proposal submitted to Marathon by Nick Rossi. We also have
received letters on the proponent's behalf dated December 15,2008, Januar 4,2009,
Janua 15,2009, and Februar 2,2009. Our response is attached to the enclosed
photocopy of your correspondence. By doing this, we avoid having to recite or
sumarze the facts set forth in the correspondence. Copies of all of the correspondence
also will be provided to the proponent.

In connection with this matter, your attentioJ: is directed to the enclosure, which
sets forth a bnef discussion of the Division's inormal procedures regarding shareholder
proposals.

Sincerely,

 
Heather L. Maples
Senior Special Counsel

EnClosures

cc: John Chevedden
 

 ***FISMA & OMB Memorandum M-07-16*** 



Februar 6, 2009

Response of the Offce of Chief Counsel
Division of Corporation Finance

Re: Marathon Oil Corporation

Incoming letter dated December 12, 2008

The proposal asks the board to take the steps necessar to amend the bylaws and
each appropnate governng document to give holders of 10% of Marathon's outstading

common stock (or the lowest percentage allowed by law about 10%) the power to call
special shareowner meetings, and fuher provides that "such bylaw and/or charer text

will not have any exception or exclusion conditions (to the fulest extent permtted by
state law) applying to shareowners only and meanwhile not apply to management and/or
the board."

There appears to be some basis for your view that Marathon may exclude the
proposal under rule 14a-8(i)(2). We note that in the opinion of your counsel,
implementation of the proposal would cause Marathon to violate state law. Accordingly,
we wil not recommend enforcement action to the Commssion if Marathon omits the
proposal from its proxy matenals in reliance on rule 14a-8(i)(2). In reaching ths
position, we have not found it necessar to address the alternative bases for omission
upon which Marathon relies.

Sincerely,

 
Attorney-Adviser



DIVISION OF CORPORATION FINANCE
 
INFORMAL PROCEDURES REGARING SHARHOLDER PROPOSALS
 

The Division of Corporation Finance believes that its responsibility with 
 respect to
 

matters arsing under Rule 14a-8 (17 CFR 240. 
 14a-8), as with other matters under the proxy 
rules, is to aid those who must comply with the rule by offenng informal advice and suggestions 
and to determine, initially, whether or not it may be appropriate in a paricular matter to 
recommend enforcement action to the Commission. . In connection with a shareholder proposal 
under Rule 14a-8, the Division's staff considers the information fuished to it by the Company 
in support of its intention to exclude the proposals from the Company's proxy materials, as well 
as any information fuished by the proponent or the proponent's representative. 

Although Rule 14a-8(k) does not require any communcations from shareholders to the 
Commission's staff, the staffwil always consider information concerning alleged violations of 
the statutes administered by the Commission, including arguent as to whether or not activities 
proposed to be taken would be violative ofthe statute or rule involved. The receipt by the staff 
of such information, however, should not be constred as changing the staffs informal
 

procedures and proxy review into a formal or adversar procedure. 

It is important to note 
 that the staffs and Commission's no-action responses to 
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no­
action letters do not and canot adjudicate the merits of a company's position with respect to the 
proposaL. Only a cour such as a U.S. Distrct Cour can decide whether a company is obligated
 

to include shareholder proposals in its proxy materials. Accordingly a discretionar 
determination not to recommend or take Commission enforcement action, does not preclude a 
proponent, or any shareholder of a company, from pursuing any rights he or she may have against 
the company in cour, should the management omit the proposal from the company's proxy 
materiaL. 



JOHNCHEVEDDEN
 

  

Febru 2, 2009

Offce of Chii;f Counel
Division of Corporation Finance
Secunties and Exchange Commssion
100 F Street, NE
Washington, DC 20549

# 4 Marathon Oil Corporation (MO)
Rule 14a-8 Proposal of Nick Rossi

Special Shareholder Meetings

Ladies and Gentlemen:

Ths responds to the company December 12, 2008 no action request supplemented on Januar 9,
2009 and on Januar 28, 2008, regardig the rue 14a-8 proposal on Special Shareholder

Meetings.

The followig are recent Staff Reply Letters that do not grant concurence to a company on the
(i)(lO) isse on ths same rue l4a-8 proposal topic:

Allegheny Energy (Januar 15, 2009)
Home Depot, Inc. (Januar 21,2009)
Honeywell International Inc. (Januar 15,2009)

For these reasons and the reasons forwarded earlier it is requested that the staffmd that ths
resolution caot be omittd from the company proxy. It is also respectfuy requested that the
shareholder have the last opportty to submit material in support of including ths proposa-
since the company had the first opportity.

Sincerely,~--'
$~ Chev;dden:- -

--_

cc:
Nick Rossi

Anthony Wils .-cwills(qmarathonoil.colW

***FISMA & OMB Memorandum M-07-16*** 
***FISMA & OMB Memorandum M-07-16*** 
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Januar 15, 2009

Response of the Offce of Chef Counsel
Division of Corooration Fiance

Re: Allegheny. Energy, Inc.
Incoming leter dated December 29, 2008

The proposal asks the board to take the steps necessar to amend the bylaws ard
each approprate governg docmnent to give 'holders of I 0% of Alegheny Energys
outsanding connon stock (or the lowest percentage allowed by law above 10%) the
power to ca special shareowner meetigs.

We are unble to. concu in yoUr view that Allegheny Energy may exclude the
. proposal under rule 14a-8(i)(l0). Accordingly, we do not b:eliev.e that Alegheny Energy
may omit the proposal from its proxy materals in reliance on ~e 14a-8(i)(IO).

SÛlcerely,  
. Caren Moncaa-Terr
Attorn~y-Adviser



j

Response of the Offce of Chief Counel
Divsion of.Corporation Finance"

Janua 21, 2009

Re: The Home Depot, fuc.

Incomig letter da December 12, 2008

The proposa aSks the board"to tae the steps necssa to amend the bylaws and
each appropriate governg document to give holder of 10% of Home Depot's
outding common stock (or the lowest pecentae alowed by law abve 10%) the
power to cal special sheowner meegs and fuer provide tht suh bylaw and/or
char text sh not have any exception or excluson conditions (to the fuest extnt

permtted by stte law) that apply only to sheownerS but not to maement and/or the
board.

We are unble to .concur in your view tht Home Depot may exclude the proposal
or portons of the supportg sttement under nie 14a-8(i)(3). Accordigly. we do not
believe thatHome Depot may olnt the proposal or portons of the support sttement
from its proXy materials in reliance on nie l4a.8(i)(3). "", "

We are unle to concu in your view that Home Dept may exclude the proposal
under rue 14a-8(i)(10). ACcrdigly, we do not believe th Home I?ept may omit'the .
proposa from its proxy materials in reliance on rue 14a-8(i)(10).

Sinceely,

 
 

Attorney-Adviser



January 15, 2009

Response of the Office of Chief Counsel
Division of Corporation Finance

Re: Honeywell International Inc.
Incoming letter dated December 18, 2008

The proposal asks the board to take the steps necessary to amend the bylaws and
each appropriate governing document to give holders of 10% of Honeywell's outstanding
common stock (or the lowest percentage allowed by law above 10%) the power to call
special shareowner meetings.

Weare unable to concur in your view that Honeywell may exclude the proposal
under rule 14a-8(i)(I0). Accordingly, we do not believe that Honeywell may omit the
proposal from its proxy materials in reliance on rule I 4a-8(i)(I 0).

Sincerely,

Carmen Moncada-Terry
Attorney-Adviser

 



Anthony C. Wils 
Senior Attorney 

5555 San Felipe (77056-2799) 
P.O. Box 4813 (77210-4813) MARATHON Oil Corpraion
¿~) Maraon
 Houston, Texas 
Telephone 713/296-2571
 

E-Mail: acwilscImarathonoil.com ~_) 
:~:7.' 
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Sent Via Overnght Mail 
.-, 
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enJanuar 23,2009
 ...,... 

~::-:J.-­.. 
U.S. Securties and Exchange Commission 0,)(JDivision of Corporation Finance
 
Offce of Chief Counsel
 
100 F Street, N.E.
 
Washington, D.C. 20549
 

Re: Request for No Action Letter -Stockholder Proposal for Inclusion in Marathon Oil 
Corporation's 2009 Proxy Statement submitted by Nick Rossi 

Ladies and Gentlemen: 

Marathon Oil Corporation ("Marathon" or the "Company") sent a letter dated December 
l2, 2008 (the "Initial Letter") to the Securties and Exchange Commission (regarding a
 

stockholder proposal and supporting statement (the "Proposal") from Nick Rossi who designated 
John Chevedden to act on his behalf (the "Proponent") for inclusion in Marathon's proxy 
statement for its 2009 anual meeting of stockholders to be held on April 29, 2009. In accordance 
with Staff Legal Bulletin No. 14D (November 7, 2008), Marathon sent an additional letter dated 
Januar 9,2009, by electronic email regarding the Proposal (the "Second Letter"). We have been 
unable to confirm receipt of the Second Letter, therefore Marathon is enclosing herein six copies 
of the Second Letter. Please acknowledge receipt of the enclosed matenals by date-stamping the 
enclosed receipt copy of the Second Letter and retung it in the enclosed, self-addressed 
postage-paid envelope. 

If you have any questions, please feel free to call me at 713-296-2571. 

c: t wA
 
Anthony C. Wils
 
Senior Attorney
 

ACW/229713 

Attachments 



Richard J. Kolencik 
Senior Group Counsel 

5555 San Felipe (77056-2799) 
P.O. Box 4813 (77210-4813)MARATHON Oil Corporaion
¿M.) Marahon
 Houston, Texas 
Telephone 713/296-2535 
E-Mail: rikolenciktImarathonoil.com 

Sent Via Electronic Mail C":; 
',:..: 

¥.._.,I... 
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U.S. Securities and Exchange Commission ; \ 

\~.)"'.......
Division of Corporation Finance 
c,)Offce of Chief Counsel
 û'" 

LOO F Street, N.E.
 

Washington, D.C. 20549 

Re: Request for No Action Letter -Stockholder Proposal for Inclusion in Marathon Oil 
Corporation's 2009 Proxy Statement submitted by Nick Rossi 

Ladies and Gentlemen: 

This letter amends and supplements the letter dated December 12, 2008 (the "Intial 
Letter") sent by Marathon Oil Corporation ("Marathon" or the "Company") to the Securties and 
Exchange Commission (the "Commission") regarding a stockholder proposal and supporting 
statement (the "Proposal") from Nick Rossi who designated John Chevedden to act on his behalf 
(the "Proponent") for inclusion in Marathon's proxy statement for its 2009 anual meeting of
stockholders to be held on Apnl 29, 2009. Marathon asks that the staff of the Division of 
Corporation Finance (the "Staff') not recommend to the Commssion that any enforcement action 
be taken if Marathon excludes the Proposal from its definitive proxy materials (the "2009 Proxy 
Materials"). 

For the reasons stated herein, Marathon respectfully requests that the Staff concur in our 
view that the Proposal may be excluded from the 2009 Proxy Matenals under Rule 14a-8(i)(l) 
and Rule 14a-8(i)(2) because the Proposal is not a proper subject for stockholder action under 
Delaware law and, if implemented, would cause Marathon to violate the Delaware General 
Corporation Law (the "DGCL"), which is the governng jursdiction in which Marathon is 
incorporated. Our conclusions are supported by an opinon attached as Exhibit A hereto (the 
"Delaware Opinion") from the law firm of Morrs, Nichols, Arsht & Tunel LLP, the Company's 
counsel licensed to practice in Delaware, in which such counsel opined that (i) the Proposal 
would, if implemented, cause the Company to violate Delaware law and (ii) the Proposal is not a 
proper subject for stockholder action under Delaware law. Accordingly, we request that the Staff 
concur that Marathon may exclude the Proposal from its 2009 Proxy Matenals. 

i. The ProposaL.
 

The Proposal requests the power of stockholders to call special stockholder meetings, 
stating in relevant par: 



U.S. Securties and Exchange Commission 
Division of Corporation Finance 
Januar 9,2009
 

Page 2
 

RESOLVED, Shareowners ask our board to take the steps necessar to amend our bylaws 
and each appropnate governng document to give holders of lO% of our outstanding 
common stock (or the lowest percentage allowed by law above 10%) the power to call 
special shareowner meetings. This includes that such bylaw and/or charter text will not 
have any exception or exclusion conditions (to the fullest extent permitted by state law) 
applying to shareowners only and meanwhile not apply to management and/or the board. 

II. The Proposal may be excluded under Rule 14a-8(i(2) because the Proposal would. if 
implemented. cause Marathon to violate the DGCL. 

Rule 14a-8(i)(2) permits a company to exclude a shareholder proposal that ''would, if 
implemented, cause the company to violate 
 any state, federal, or foreign law to which it is 
subject." Marathon is incorporated under the laws of the State of Delaware. For the reasons set 
forth below and in the Delaware Opinion, Marathon believes, if implemented, the Proposal would 
cause Marathon to violate Delaware law. 

A. Delaware law prohibits discrimination among holders ofthe same class of stock. 

It is a fudamental rule of Delaware law that shares of the same class of stock are equal, 
and that the holders of such shares have the same rights on a pro rata basis. The Proposal is
 

susceptible to at least two different interpretations. The first interpretation would require that any 
bylaw or charer provision allowing stockholders ownng at least 10% of Marathon's common 
stock to call a special meeting not apply to stockholders who are members of "management 
and/or the board" (such stockholders, "Inside Stockholders"). As a result, Inside Stockholders 
would be prohibited from exercising the same nghts accorded to other stockholders. As discussed 
in the Delaware Opinion, because the Proposal would exclude some holders of Marathon's
 

common stock from the group of stockholders with the nght to call special meetings, the Proposal 
would be inconsistent with the "doctrne of equal treatment." This doctrne is a basic-rule against 
discnmination, requinng that shares of stock of the same class be accorded equal and identical 
nghts, regardless of the identity of the holder. 

The Proposal would violate this doctrne as it would discnminate against Inside
 

Stockholders.! For example, a member of management who may want to join with other 
stockholders in callng a special meeting would find that his or her stock does not count toward 
the calculation of the requisite LO% of outstanding common stock. An interpretation of the 
Proposal in this maner would, if implemented, violate Delaware law because it would
 

discnminate among holders of the same class of stock of Marathon. 

1 Inofar as the Proposal prohibits the recogntion of shares held by Inside Directors for puroses of any bylaw or 

charter provision authoriing stockholders owng at least 10% of Marathon's common stock to call a special 
meetig. 
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B. The Directors' Right to Call Special Meetings Canot Be Limited. 

The second interpretation of the Proposal would require that any "exception or exclusion 
condition" applied to stockholders in the bylaw or charer provision also be applied to
 

"management and/or the board." As a result, Marathon's Board of 
 Directors (the "Board") would 
be prohibited from calling a special meeting unless it satisfied the 10% stock ownership condition 
called for in the first sentence of the ProposaL. The Proposal in its present form, requests that the 
Board take the steps necessar to amend the bylaws of the Company and "each appropriate 
governng document to give holders of 10% of ... (the J outstanding common stock (of the 
CompanyJ.. the power to call special shareowner meetings" and fuher asks that such amendment 
provide that "there are no exclusion or exception conditions" to callng a special meeting that 

apply "only to shareowners." The second sentence of the Proposal mandates that "such bylaw 
and/or charer text' not have any "exception or exclusion condition" that applies only to 
stockholders but not to the Company's management and/or board of directors. The second 
sentence seems to require that any restrction imposed on the power of stockholders to call a 
special meeting wil also apply equally to the Company's management and/or board of directors. 
Because the Proposal itself imposes a restrction on the ability of stockholders to call a special 
meeting by requiring that stockholders requesting a meeting hold at least 10% of the Company's 
outstanding common stock, the second sentence of the Proposal appears to require that the same 
restrction apply to the Company's management and/or board of directors, so that the Board could 
only call a special meeting if the directors collectively owned LO% of the outstanding common 
stock. 

Furhermore, Delaware law provides that there are certain matters for which only directors 
may call special meetings (e.g., only the board of directors may call a meeting for the purose of 
approving a merger agreement or approving an amendment to the certificate of incorporation). 
Accordingly, as discussed in the Delaware Opinion, imposition of this restrction on the ability of 
management or the board of directors to call a special meeting of stockholders would violate 
Section 211 (d) of the DGCL, which provides that "( s Jpecial meetings of the stockholders may be 
called by the board of directors or by such person or persons as may be authonzed by the 
certificate of incorporation or the bylaws." 8 Del. C. §211(d). This statute invests a board of 
directors with the power to call a special meeting but does not provide any means to circumscribe 
that power in a corporation's bylaws or certificate of incorporation.2 No other provision of the 
DGCL authonzes any limitations on or modifications to a board of director's power to call a 
special meeting pursuant to Section 211 
 (d). Thus, as supported by the Delaware Opinion,
 
implementation of the Proposal violates Delaware law because it would (1 ) 
 impose on the Board a 
10% stock ownership condition in order to call a special meeting of the stockholders in violation 
of Section 211 of the DGCL and (2) purort to prohibit the Board from callng a special meeting 
to consider matters that only directors can initiate, such as charer amendments and mergers. 

2 The bylaws and certficate of incorporation would be the only "appropriate" documents for regulatig the calling of
 

a special meetig. 
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III. The Proposal may be excluded under Rule 14a-8(i)(1) because the Proposal is not a proper 
subiect for stockholder action under Delaware Law. 

Rule 14a-8(i)(1) permits a company to exclude a shareholder proposal that "is not a proper 
subject for action by shareholders under the laws of the jursdiction of the Company's
 

organzation." For the reasons stated above and in the Delaware Opinion, the Proposal would, if
 

implemented, cause the Company to violate Delaware law because it contradicts the express 
provisions of the DGCL. Accordingly, the Proposal also is not a proper subject for stockholder 
action and may be excluded pursuant to Rule l4a-8(i)(I). 

The Proponent has cast the Proposal in precatory terms, and Marathon recognizes that 
such proposals, i.e., those that only recommend (but do not require) director action, are not 
necessarly excludable pursuant to Rule 14a-8(i)(1) where 
 the same proposal would be excluded if 
presented as a binding proposal.3 However, the Proposal is not a proper subject for stockholder 
action even though it is cast in precatory terms. Using a precatory format wil save a proposal 
from exclusion on this basis only if the action that the proposal recommends that the directors 
take is in fact a proper matter for director action. Because the Proposal would, if implemented, 
cause Marathon to violate Delaware law, it is not a proper matter for director action and should be 
excluded pursuant to Rule 14a-8(i)(I).4 

IV. Conclusion. 

For the reasons set forth above, Marathon respectfully requests the Staff confirm that it 
wil not recommend any enforcement action if Marathon excludes the 2009 Proposal from the 
2009 Proxy Matenals. 

In accordance with Staff Legal Bulletin No. 14D (November 7, 2008), this letter and its 
attachments are being emailed to shareholderproposals(£sec.gov. In accordance with Rule 14a­
8(j) of the Exchange Act, a copy of this letter and its attachments are simultaneously being
 

emailed to the Proponent. 

3 For example the Staff 
 has determed that a stockholder proposal calling for unlateral action to amend the 
certcate of incorporation of a Delaware corporation may be excluded from that corporation's proxy statement
 

because such an amendment requires bilateral board and stockholder approval under Delaware law, but that such a 
proposal may not be excluded if it is recast as a recommendation tht the directors tae the steps necessar to 
implement the proposaL. See Great Lakes Chemical Corporation, SEC No-Action Letter (Mar. 8, 1999). 
4 See, e.g., Pennoil Corp., SEC No-Action Letter, (Mar. 22, 1993) (statig that the Staff 
 would not recommend 
enforcement action against Pennoi1 for excludig pursuant to Rule 14a-8(i)(I) a precatory proposal that asked 
directors to adopt a bylaw that could 
 be amended only by the stockholders because under Delaware law "there is a 
substantial question as to whether. . .. the directors may adopt a by-law provision that specifies that it may be amended 
only by shareholders"); see also MeadWestvaco Corp., SEC No-Action Letter, (Feb. 27, 2005) (finding a basis for 
exclusion pursuant to Rule 14a-8(i)(2) of a proposal recommending that the company adopt a bylaw containg a per 
capita votig stadard that, if adopted, would violate Delaware law). 
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If the Staff disagrees with any of the conclusions or positions taken herein, such that it wil 
not be able to take the no-action position requested, Marathon would appreciate the opportty to 
confer with the Staff prior to the issuance of a negative response. If you have any questions, 
please feel free to call me at 713-296-2535. 

Sincerely, 

~.q~i~
Sr. Group Counsel 

RJ228649 

Attachments 

cc: W.F. Schwind, Jr. (w/out attachments)
 

John Chevedden (w/attachments - bye-mail)
 

Nick Rossi (w/attachments - regular mail) 



Exhibit A 

Opinion of Morris, Nichols, Arst & Tunnell LLP 



MORRIS, NICHOLS, ARSHT & TUNNELL LLP
 

1201 NORTH MAT STREET
 

P.O. Box 1347
 

WILMINGTON, DELAWARE 19899-1347
 

302 658 9200 
302 658 3989 FAX
 

Januar 8,2009
 

Marathon Oil Corporation 
5555 San Felipe Rd 
Houston, TX 77056 

Re: Stockholder Proposal Submitted By Nick Rossi
 

Ladies and Gentlemen: 

This letter is in response to your request for our opinion with respect to certain 
matters involving a stockholder proposal (the "Proposal") submitted to Marathon Oil
 

Corporation, a Delaware corporation (the "Company"), by Nick Rossi, who designated John 
Chevedden to act on his behalf (the "Proponent"), for inclusion in the Company's proxy 
statement and form of proxy for its 2009 Anual Meeting of Stockholders. Specifically, you 
have requested our opinion (i) whether the Proposal would, if implemented, cause the Company 
to violate Delaware law, and (ii) whether the Proposal is a proper subject for stockholder action 
under Delaware law. 

L The ProposaL
 

the Company (the "Board") to take theThe Proposal asks the board of directors of 


steps necessar to amend the bylaws of the Company and "each appropnate governng document 
to give holders of 10% of. . . (the) outstanding common stock (ofthe Company) . . . the power to 
call special shareowner meetings" and furter asks that "such bylaw and/or charer text wil not 
have any exception or exclusion conditions. . . applying to shareowners only and meanwhile not 
apply to management and/or the board." In its entirety, the Proposal reads as follows: 

RESOLVED, Shareowners ask our board to take the steps 
necessar to amend our bylaws and each appropriate governg 
document to give holders of 10% of our outstanding common stock 

. (or the lowest percentage allowed by law above 10%) the power to 
call special shareowner meetings. This includes that such bylaw 
and/or charter text wil not have any exception or exclusion
 

conditions (to the fullest extent permitted by state law) applying to 
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shareowners only and meanwhile not apply to management and/or 
the board. 1
 

IL Summary.
 

The Proposal is susceptible to at least two different interpretations. The first 
interpretation would require that any bylaw or charter provision allowing stockholders owning at 
least lO% of the Company's common stock to call a special meeting not apply to stockholders 
who are members of "management and/or the board" (such stockholders, "Inside Stockholders"). 
As a result, Inside Stockholders would be prohibited from exercising the same nghts accorded to 
other stockholders. Insofar as the Proposal is interpreted in this maner, it would, if 

implemented, violate Delaware law because it would discriminate among holders of the same 
class of stock of the Company. The basis for this opinion is set forth in Section III.A of this 
letter. 

The second interpretation of the Proposal would require that any "exception or 
exclusion condition" applied to stockholders in the bylaw or charer provision also be applied to 
"management and/or the board." As a result, the Board would be prohibited from callng a 
special meeting unless it satisfied the 10% stock ownership condition called for in the first 
sentence of the Proposal. Insofar as the Proposal is interpreted in this maner, it would, if 
implemented, violate Delaware law because it would place restnctions on the ability of the 
Board to call a special meeting, which is a fudamental power expressly granted to the Board by 
Section 211(d) of the Delaware General Corporation Law (the "DGCL"). The basis for this 
opinion is set forth in Section III.B ofthis letter. 

For the foregoing reasons, it is our opinion that the Proposal would cause the 
Company to violate Delaware law if it were implemented. In addition, because the Proposal asks 
the Board to violate Delaware law, it is also our opinion that, as explained in Section IV of this 
letter, the Proposal is not a proper subject for stockholder action under Delaware law. 

IlL The Proposal, If Implemented, Would Cause The Company To Violate Delaware Law.
 

A. Delaware Law Prohibits Discrimination Among Holders Of The Same Class Of
 

Stock. 

It is a fudamental rule of Delaware law that shares of the same class of stock are 
equal, and that the holders of such shares have the same nghts on a pro rata basis. Although the 
Delaware statute recognzes an exception to ths rule to the extent that a certificate of 
incorporation specifies the voting nghts of holders on other than a pro rata basis (for example, 
basing the per share voting nght of a stockholder on the total number of shares owned by such 

A longer supporting statement, not relevant to our opinion, accompanes the Proposal. 
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holder), neither the statute nor the case law recognizes such an exception concernng the nght to 
call special meetings. 

The nght to call special meetings is set forth in Section 21l (d) of the DGCL, 
which allows a corporation's certificate of incorporation or bylaws to authorize a "person or 
persons" to call special meetings of stockholders: 

Special meetings of the stockholders may be called by the board of 
directors or by such person or persons as may be authorized by the 
certifcate of incorporation or the bylaws.
 

8 Del. C. § 211(d) (emphasis added)? Importantly, any charer or bylaw provision relating to 
special meetings must not be contrary to law. See 8 Del. C. § 109(b) ("The bylaws may contain 

incorporation."); id. § 102(b)(l)any provision, not inconsistent with law or with the certificate of 


the . . . stockholders,"
(authorizing a charer to include provisions "regulating. . . the powers of 


but expressly stating that such provisions may not be "contrar to the laws of this state"). The
 

Delaware Supreme Court has interpreted this requirement to mean that, in addition to not 
the DGCL, a provision may not "violate any common law"facially violat(ingJ" any provision of 


rule or precept." CA, Inc. v. AFSCME Employees Pension Plan, 953 A.2d 227, 238 (DeL. 2008); 
see also Jones Apparel Group, Inc. v. Maxell Shoe Co., Inc., 883 A.2d 837, 843-44 (DeL. Ch.
 

2004) (stating that the term "contrary to the laws of this state," as used in Section l02(b)(I), 
means a provision that "transgress( es J a statutory enactment or a public policy settled by the 
common law or implicit in the General Corporation (law J itsell') (citations and internal 
quotations omitted).
 

Because the Proposal would exclude some holders of the Company's common 
stock from the group of stockholders with the right to call special meetings, the Proposal would 
be inconsistent with the "doctrine of equal treatment." This doctrine is a basic rule against 
discnmination, requiring that shares of stock of the same class be accorded equal and identical 
nghts, regardless of the identity of the holder. See, e.g., In re Sea-Land Corp., 642 A.2d 792, 
299 n.lO (DeL. Ch. 1993) ("It has long been acknowledged that absent an express agreement or 
statute to the contrar, all shares of stock are equaL"); Jedwab v. MGM Grand Hotels, Inc., 509 
A.2d 584, 593 (DeL. Ch. 1986) ("At common law and in the absence of an agreement to the 

all shares of stock are e~ual."); Penington v. Commonwealth Hotel Const. Corp., 155 A. 
514,520 (DeL. Ch. 1931) (same). 
contrary 

2	 The bylaws and certificate of incorporation would be the only "appropriate" documents for 
regulating the callng of a special meeting. 

3	 The discussion of the equal treatment doctrne in In re Sea-Land Corp. acknowledges that "in 
some circumstances Delaware law permits shareholders (as distinguished from shares) to be 
treated unequally." 642 A.2d at 799 n.lO. See also Applebaum v. Avaya, Inc., 805 A.2d 209,
 

(continued) 
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Insofar as the Proposal prohibits the recognition of shares held by Inside
 

Stockholders for puroses of any bylaw or charer provision authorizing stockholders owning at
 

least iO% of the Company's common stock to call a special meeting, the Proposal would violate 
this doctrine as it would discriminate against Inside Stockholders. For example, a member of 
management who may want to join with other stockholders in callng a special meeting would 
find that his or her stock does not count toward the calculation of the requisite LO% of 
outstanding common stock. Ths would create a discnminatory distinction between shares 
owned by Inside Stockholders and other shares. 

The most common application of the equal treatment doctnne in the caselaw 
relates to dividends, requiring that all holders of identical shares receive the same dividends 
when dividends are declared and paid. Thus, in Telvest, Inc. v. Olson, 1979 WL 1759 (DeL. Ch. 
Mar. 8, 1979), the Delaware Court of Chancery enjoined the distribution of a stock dividend 
because, inter alia, the dividend would not be issued on a pro rata basis. The proposed dividend 

(continued) 
214 (DeL. Ch. 2002), aff'd, 812 A.2d 880 (DeL. 2002) (interpreting Section 155 ofthe DGCL, 
which authonzes a corporation to issue fractional shares or provide alternative consideration 
in lieu of fractional shares, to allow a corporation to issue fractional shares to some
 

stockholders but not others following a reverse stock split and stating that "directors acting 
consistently with their fiduciar duties may draw distinctions between groups of stockholders 
in defining the basic economic terms of transactions (subject to a requirement that all 
stockholders be treated fairly)"); Nixon v. Blackwell, 626 A.2d 1366, 1376 (DeL. 1993) 
(discussing board approval of an employee stock option plan and key man life insurance 
program which together had the effect of benefiting certain stockholders but not others and 
stating that "stockholders need not always be treated equally for all puroses" as long as such 
treatment is fair). 

The cases cited for this proposition, other than Providence & Worcester Co. v. Baker, 378 
A.2d 12l, l23 (DeL. 1977), which is discussed at lengt in this opinion below, are concerned
 

with a board of directors engaging in a business strategy or transaction that effects certain 
stockholders differently than others. E.g. Unocal Corp. v. Mesa Petroleum Co., 493 A.2d 
946, 956 (DeL. 1985) (discriminatory self tender offer); Revlon, Inc. v. MacAndrews & 
Forbes Holdings, 506 A.2d 173, 180-81 (DeL. 1986) (adoption of a stockholder nghts plan); 
see also Cheffv. Mathes, 199 A.2d 548, 554-56 (DeL. 1964) (selective stock repurchase); 
Fisher v. Moltz, 1979 WL 2713 (DeL. Ch. Dec. 28, 1979) (same). Stated another way, these 
cases stand for the proposition that "there are occasions where boards of directors are 
permitted to treat diferent groups of stockholders diferently, as long as it is in accordance 
with their fiduciar duties." Tooley v. AX Fin., Inc., 2005 WL l252378, at *5 n.18 (DeL. 
Ch. May 13, 2005) (emphasis added). However, these cases do not stand for the proposition 
that a corporation's governng documents may discriminate among holders of the same class 
of stock in a matter of fundamental corporate governance. 
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in that case was of preferred shares that cared special voting nghts on certain transactions. The 
defendant corporation argued that the fact that the dividend would be issued on a rounded basis 
so that the voting nghts of certain holders of common stock receiving the dividend would be 
rounded up involved only a "slight" increase in the voting nghts of those stockholders. The 
Court refused to find that there was any "de minimis" exception to the absolute requirement of 
equal treatment in dividends. Id. at * l8. 

Although there is one well-known exception to the rule of equal treatment, it has 
never been applied to Section 2ll (d) or the nght to call special meetings.4 Instead, as is clear 
from the decision of the Delaware Supreme Cour recognzing the exception, the exception 
derives from the specific language of the statutory section governng voting nghts-Section 

the DGCL.5 In Providence & Worcester Co. v. Baker, 378 A.2d 12l, 123 (DeL. 1977), 
the Delaware Supreme Court interpreted Section 212(a) of the DGCL to allow a certificate of 
incorporation to limit the voting power of large stockholders by allowing one vote for the first 
fifty shares of stock held by a stockholder, but only one vote for every additional twenty shares 

212(a) of 


held by such stockholder and prohibiting any stockholder from voting more than 25% of the 
corporation's outstanding common stock. The Cour in Providence & Worcester Co. relied 
heavily on the precise language and statutory history of Section 212(a) in declining to declare 
such a charer provision void. See also Matulich, 2007 WL 1662667, at *4 ("(W)hen a Cour 
interprets a statute, it seeks to ascertain and give effect to the intent of the legislature.") (citations
 

and internal quotations omitted). Importantly, the Court found that the predecessor statute to 
Section 2l2(a) ha.d permitted differential voting nghts; that this rule was subsequently changed 
to require uniformity; and that a final change required uniformity as the default rule unless, as 
expressly stated in Section 2l2( a), "otherwise permitted in the certificate of incorporation." The 
Cour also found that "voting restrictions" such as those in the Providence and Worcester charter 
were familiar to the legislature at the time it added the phrase ''unless otherwise provided in the 

4 A nght to "call" a special meeting conferred pursuant to Section 211 (d) is not a right to vote 
on whether a special meeting should be convened. Cf Matulich v. Aegis Comm 'ns Group,
 

Inc., 2007 WL 1662667, at *6 (DeL. Ch. May 31, 2007) (observing that the DGCL 
"specifically contemplates that a shareholder may be granted multiple methods by which they 
may express an opinion" and distinguishing a consent right granted in a certificate of 
incorporation from a voting nght). 

5 Unlike Section 2l1(d), Section 212(a) expressly renders equal treatment a default, subject to 
incorporation. Compare 8 Del. C. § 212(a) ("Unless 

otherwise provided in the certificate of incorporation and subject to § 213 of this title, each 
varance in a corporation's certificate of 


stockholder shall be entitled to 1 vote for each share of capital stock held by such 
the stockholders may be calledstockholder.") with 8 Del. C. § 211(d) ("Special meetings of 


by the board of directors or by such person or persons as may be authonzed by the certificate 
of incorporation or the bylaws."). 
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certificate of incorporation" to the statute. In short, the entire analysis was drven by the specific 
history, language and context of, and the specific amendments to, the voting nghts statute 
(Section 2l2(a)).
 

By contrast, there is no such statutory or histonc support for an interpretation of 
the special meeting statute, Section 211 (d), that would permit discrimination among
 

stockholders. Pnor to wholesale revisions to the DGCL in 1967, Section 211 (d) had "no
 

counterpar" in the Delaware corporations statute. 1 Enw AR P. WELCH, FOLK ON THE 
DELAWARE GENERAL CORPORATION LAW § 2l1.8 (5th ed. 2008). Commentar from an advisor
 

to the committee that substantially revised the DGCL in 1967 states that the revised statute 
(which was ultimately adopted and codified in Section 2l1(d)) should provide that "special 
meetings may be called by the board of directors or by any other person authorized by the by­
laws or the certificate of incorporation" but that "it is unnecessary (and for Delaware,
 

undesirable) to vest named officers, or specified percentages of shareholders (usually 1 0%), with 
statutory, as distinguished from by-law, authority to call special meetings." Ernest L. Folk, III, 
The Delaware Corporation Law: A Study of the Statute with Recommended Revisions 112 
(1964). Ths commentar ilustrates the drafters' intent with respect to the "person or persons" 
that may be conferred with the power to call a special meeting. Such intent is in conformity with 
pre-l967 caselaw regarding the nght to call a special meeting and does not ilustrate any intent to 
create an exception to the fudamental doctrine of equal treatment. E.g., Richman v. DeVal 
Aerodynamics, Inc., l83 A.2d 569 (DeL. Ch. 1962) (bylaw provision authonzing president or 
holders of a majonty of 
 the corporation's stock to call special meeting); Campbell v. Loew's Inc., 
134 A.2d 852 (DeL. Ch. 1957) (bylaw provision authonzing president to call special meeting); 
Moon v. Moon Motor Car Co., 151 A. 298 (DeL. Ch. 1930) (bylaw provision authorizing 
president or holders of a majority of the corporation's stock to call special meeting). 

Moreover, we believe that judicial interpretation of two other sections of the 
DGCL, both relating to dividends, is more analogous to the present situation than the unique 
analysis in Providence & Worcester Co. As stated above, the most common application of the 
equal treatment doctrine relates to dividends. The DGCL provisions relating to dividends, like 
Section 212(a), are enabling-allowing a certificate of 
 incorporation to govern the declaration of 
dividends. See 8 Del. C. § 151(c) ("The holders of 
 preferred or special stock of any class or of 
any series thereof shall be entitled to receive dividends at such rates, on such conditions and at 
such times as shall be stated in the certifcate of incorporation . . .. ") (emphasis added); id. § 

170 ("The directors of every corporation, subject to any restrictions contained in its certifcate of
 

incorporation, may declare and pay dividends upon the shares of its capital stock. . . .") 
(emphasis added). However, it is clear that, notwithstanding the abilty to address the payment
of dividends in a certificate of incorporation, the doctrne of equal treatment with respect to 
dividends may only be abrogated by unanmous consent of the stockholders. See In re Reading 
Co., 711 F.2d 509,519 (3d Cir. 1983) ("Whle, ordinarly, dividends must be apportioned among 
the stockholders pro rata to their several holdings, 'it canot be doubted that the stockholders 
may, by unanimous consent, adopt and become bound to a different mode of division."') 
(emphasis added and citation omitted). It is our opinion that, similar to the nght to receive a 
dividend, absent unanimous consent of the stockholders, once the nght to call a special meeting 



Marathon Oil Corporation 
Januar 8, 2009
 

Page 7
 

is granted to stockholders, all holders of the same class of stock must be treated equally with 
respect to that nght. 6 

B. The Directors' Right to Call Special Meetings Cannot Be Limited.
 

1. The Board Of Directors Has An Unqualified Statutory Right To Call
 

Special Meetings. 

Section 211(d) of the DGCL expressly grants to the board of directors of a 
Delaware corporation the power to call special meetings of stockholders: 

Special meetings of the stockholders may be called by the board of 
directors or by such person or persons as may be authorized by the 
certificate of incorporation or the bylaws." 

8 Del. C. § 211 (d) (emphasis added). Ths statute invests the board of directors with the power to 
call a special meeting but does not provide any means to circumscribe that power in a 
corporation's bylaws or certificate ofincorporation.7 No other provision ofthe DGCL authonzes 
any limitations on or modifications to the board's power to call a special meeting pursuant to 
Section 21l(d).
 

As stated above, a corporation's bylaws "may contain any provision, not 
incorporation may 

not be "contrary to the laws of this state," id. § 1 02(b)(1). Insofar as the Proposal would require 
inconsistent with law," 8 Del. C. § 109(b), and a corporation's certificate of 


6	 We also recognize that Section 211 (d) allows the nght to call special meetings to be 
conferred upon "such person or persons" as may be authonzed by the bylaws. In our 
opinion, the use of the term "person or persons" in Section 2ll (d) does not create an 
exception to the fudamental doctrne of equal treatment. First, as discussed above, the 
legislative history of 
 Section 211(d) does not ilustrate any intent to create an exception to the 
doctrne of equal treatment. Second, we believe that the use of the term "person or persons" 
in Section 211 (d), when used with respect to stockholders, is similar to the use of the term 
"shares of its capital stock" in the DGCL provision authorizing the declaration and payment 
of dividends. See 8 Del. C. § l70(a) ("The directors of every corporation. . . may declare 
and pay dividends upon the shares of its capital stock. . .. ") (emphasis added). The use of 
the subject "shares of its capital stock" in Section l70 has not been interpreted to abrogate 
the doctrne of equal treatment on the basis of that subject, and we believe that the use of the 
term "person or persons" in Section 21l (d), when used with respect to stockholders, would 
be treated similarly. Cf Telvest, Inc., 1979 WL l759. 

7	 As stated above, the bylaws and certificate of incorporation would be the only "appropriate" 
documents for regulating the callng of a special meeting. 
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that any "exception or exclusion condition" applied to stockholders also be applied to the Board, 
such that the 10% stock ownership condition mandated by the first sentence of the Proposal 
would prohibit the Board from callng a special meeting if the directors did not collectively own 
iO% of the outstanding common stock, the Board would violate Delaware law if it adopted the 
type of bylaw or charter provision urged by the Proponent because such provision would be 
"contrary to" and "inconsistent with" Section 2ll (d) of the DGCL. 8 

Such an attempt to limit the Board's unqualified statutory power to call a special 
meeting would also be inconsistent with other provisions of the DGCL. Delaware law provides 
that "(t)he business and affairs of every corporation. . . shall be managed by or under the 
direction of a board of directors." 8 Del. C. l4l(a). Indeed, the DGCL provides that the board 
of directors has exclusive authonty to initiate certain signficant actions that are conditioned 
upon and subject to subsequent stockholder approvaL. Limiting a board's power to call special 
meetings would impinge upon that exclusive authonty. For example, to effect certain mergers or 
amendments to a corporation's certificate of incorporation, a board must first approve such 
action, and then submit the action to stockholders for approval. See 8 Del. C. §§ 25l, 242. In 
exercising its fiduciary duties in approving a merger agreement or charter amendment, a board 
may determine that its fiduciary duties require it to call a special meeting to present the matter to 
stockholders for consideration. See Mercier v. Inter-Tel (Del.), Inc., 929 A.2d 786,817-19 (DeL. 
Ch. 2007) (noting how the board's fiduciary duties were implicated when it decided to 
reschedule a special meeting for the approval of a merger that the board believed to be in the best 
interests of the stockholders); Perlegos v. Atmel Corp., 2007 WL 475453, at *25 (DeL. Ch. Feb. 
8, 2007) (discussing fiduciary duties concomitant with the call and cancellation of a special 
meeting). Those duties do not disappear in those times when directors may fail to satisfy a 
particular stock ownership threshold. Accordingly, the power to call a special meeting is a 
fundamental one that canot be constrained without placing a board's ability to fulfill its 
fiduciar duties in jeopardy-a result that the law wil not permit. 

Although one need look only to the express terms of Section 211(d) to determine that the 
Proposal would. be invalid, we note that the legislative history of Section 211 (d) fuer
 

supports our opinion. As stated above, commentar from an advisor to the committee that 
substantially revised the DGCL in 1967 states that the revised statute should provide that 
"special meetings may be called by the board of directors or by any other person authonzed 
by the by-laws or the certificate of incorporation" but that "it is unecessary (and for 
Delaware, undesirable) to vest named offcers, or specified percentages of shareholders 
(usually 10%), with statutory, as distinguished from by-law, authonty to call special 
meetings." Folk, supra at 112. Ths commentary ilustrates the drafters' recogntion that the 
power of the board of directors-as opposed to other persons-to call a special meeting is 
inviolate. 
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2. There Are Certain Matters For Whch Stockholders May Not Call
 

Meetings. 

As noted above, Delaware law provides that there are certain matters for which 
only directors may call special meetings. For example, only the board may call a meeting for the 
purose of approving a merger agreement, because the board must approve a merger agreement
 
before it is submitted to stockholders. See Tansey v. Trade Show News Networks, Inc., 200l WL 
l526306 at *7 (DeL. Ch. Nov. 27, 200l) (finding a merger to be "void ab initio" because its 
approval did not follow this proper sequence). By the same token, an amendment to the 
certificate of incorporation must be recommended by the board initially and then presented to the 
stockholders for approval. See AGR Halifax Fund, Inc. v. Fiscina, 743 A.2d 1188, 1192-93 
(DeL. Ch. 1999) ("Both steps must occur in that sequence, and under no circumstances may 
stockholders act before the mandated board action proposing and recommending the 
amendment."). Accordingly, there is implicit in the DGCL an exception that is permitted-in 
fact required-by law that applies to prohibit stockholders from callng meetings for certain 
puroses.9 Because, under this interpretation of the Proposal, this exception would also have to 
apply to the Board, the Proposal, literally read, would make it impossible for the Board to initiate 
an amendment to the certificate of incorporation or a merger other than at the time of the 
Company's anual meeting. Such a fudamental stripping of the board's power would violate 
Delaware law. See, e.g., Jones Apparel Group, Inc., 883 A.2d at 85l-52 (suggesting that a 
certificate of incorporation may not contain restnctions on board power dealing with mergers or 
charter amendments). 

In sum, insofar as the Proposal would prohibit the Board from callng a special 
meeting if the directors did not collectively own lO% of the outstanding common stock, 
implementation of the Proposal would violate Delaware law because it would (1) impose on the 
Board a lO% stock ownership condition in order to call a special meeting of the stockholders in 
violation of Section 211 of the DGCL and (2) purort to prohibit the Board from callng a special 
meeting to consider matters that only directors can initiate, such as charer amendments and 
mergers. Thus, by seeking to make the power of the Board and the power of stockholders to call 
special meetings equivalent, the Proposal would place restnctions on the fundamental power 
vested in the Board by Delaware law. As a result, the implementation of the Proposal would 
violate Delaware law. 

The reference in the second sentence of the Proposal to "the fullest extent permitted by state 
law" does not save the Proposal. On its face, such language addresses the extent to which the 
requested amendments to the bylaws and "each appropnate governng document" may 
require exception or exclusion conditions under state law to apply to the stockholders, and, as 
discussed above, the applicable limits on stockholders (e.g., the lO% theshold) are permitted 
insofar as they apply to the stockholders. 

9 
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iv. The Proposal Is Not A Proper Subject For Stockholder Action Under Delaware Law.
 

Because the Proposal, if implemented, would cause the Company to violate 
Delaware law, as explained in Par III of this opinion, we believe the Proposal is also not a 
proper subject for stockholder action under Delaware law. 

V. Conclusion.
 

For the foregoing reasons, it is our opinion that: (i) the Proposal, if implemented, 
would cause the Company to violate Delaware law, and (ii) the Proposal is not a proper subject 
for stockholder action under Delaware law. 

Very trly yours,
 

, 

N)~~J.1'~Ul1 Ar~ Tvf~ W­
~ 

~
 



JOHN CHEVEDDEN
 

  

January 15,2009

Offce of Chief Counel
Division of Corpration Finance
Securties and Exchage Commssion.
100 F Street, NE
Washington, DC 20549

# 3 Marathon Oil Corporation (MRO)
Rule 14aM8 Proposal of Nick Rossi
Special Shareholder Meetings

Ladies and Gentlemen:

Ths responds to the company December 12, 2008 no acton request and Januar 9, 2009
supplement regarding ths rue l4a-8 proposal with the followi resolved statement:

Special Shareowner Meetings
RESOLVED, Shareownersask our board to take the steps necessary to amend our
bylaws and each appropriate governing document to give holders of 10% of our
outstanding common stock (ortha lowest percentage allowed by law above 10%) the
power to cali special shareowner meetings. This includes that such bylaw and/or
charter text wil not have any exception or exclusion conditions (to the fullest extent
permited by state law) that apply only to shareowners but not to management and/or
the board. '

The Januar 9, 2009 company misinterpretation of the proposa appears to be basd on a false
premise that the overwhelmig purose of shaeholder proposals is to only ask the individual
board members to tae action on their own and only in their limited capacity as private
shareholders. To the contrar most, if not all, rule 14a-8 proposals ask the board to act in its
capacity as the board.

The company has not produced evidence of any rue 14a-8 shaeholder proposa in which board
members were asked to tae action on their own and only in their limted capaity as private
shareholders. And the company ha not produced any evidence of a shareholder proposa with
the purose of restrcting rights of the directors when they act as pnvate shareholders.

This rue 14a-8proposa does not seek to place limts on maagement and/or the board when
mehibers of the management and/or the board act exclusively in the capacity of individual'
shareholders. For instce ths proposa does not seek to compel a member ofmanageient
and/or the board to. vote their shaes With or agai the proxy position of the entire board on
ballot items or to requie diectors to buy stock.

The fist sentence of the proposal would empower each shaeholder, without exception or
exclusion, to be par of 10% of shareholders (actig in the capacity of individual shareholders)
able to call a spcial meeting. Ths sentence does not exclude any sharholder from being par of
the i 0% of shareholders. The company has not named one shareholder who would be excluded.

***FISMA & OMB Memorandum M-07-16*** ***FISMA & OMB Memorandum M-07-16*** 



The company does not explai why it does not alterntively back up its (i)(2) objection by 
requestg that the second sentence of the resolved statement be omitted. 

to be dependent on unquaifiedThe company (i)(l) objection and outside opinon appear 

acceptace of its thus defective (i)(2) objection. .
 

The company Janua. 9, 2009 supplement did not object to ths text from the Janua 4, 2009 
shareholder response (attched):
 

as 1 0% ofThe company in effect claims that 25% of shareholders is the same 


shareholders in the right to call a special meeting. Due to the dispersed ownership of 
see the attachment), the requirement of 25% of shareholders tothe company (please 


call a special meeting essntially prevents a special shareholder meeting from being
 

called. 

The dispersed ownership (718 institutions) of the. company greatly increases the 
diffculty of callng a special meeting especially.when 25% of this dispersed group of 

specialshareholders are required to take the extra effort to support the callng of a 


shareholders their percentage of the total ownership of themeeting. For many of these 


. company 
 is small and their ownership of the company is also a small part of their total 
portolio. 

The company has provided no evidence from any 
 experts that would contradict this. 
And the company has not provided one example of 25% of shareholders of a company 
with a dispersed ownership of 718 institutions ever callng a special meeting. 

The company claims that it has substantially implemented this proposal simply by not 
taking any action related to the proposal since the proposal was submitted. The
company fails to provide any no action precedents for proposals being judged 
substantially implemented by no new company action - especial in cases where there is 
a large gap, for instance between a 10% requirement and a 25% requirement- a 150% 
gap. 

The 25% threshold was based on the 2008 rule 14a-8 proposaL. The compàny has not 
provided any precedent where a proposal was determined to be implemented based on 
a comparison with text in a prior year rule 14a-8 proposaL. . 

For these reasons it is requested that the stfmd that ths resoluton canot be omitted from the 
company proxy. It is also respectfly requested that 
 the shareholder have the last opportty to 
submit materal in support of including ths proposa- since the company had the fist
 

opportty. 

Sincerely, ~. - ~ 



cc: 
Nick Rossi
 

Anthony Wils acwiiis~arathonoii.com;:
 



JOHN CHEVEDDEN
 

   

Janua 4, 2009

Offce of Chef Counsel

Division of Corporation Finance
Securities and Exchage Commion
100 F Street, NE
Washigton, DC 20549

# 2 Marathon Oil Corpration (MO)
Shareholder Position on Company No-Acton Request
Rule 14a-8 Proposal: Special Shareholder Meetigs
Nick Rossi

Ladies and Gentlemen:

This is the second reons to the company December 12, 2008 no acton request regardig ths
rue 14~8 proposal with the followig resolved stment:

Special Shareowner Meetings
RESOLVED, Shareowners ask our board to take the steps necssary to amend our
bylaws and each appropriate governing document to give holders of 10% of our
outstanding common stock (or the lowest percentage allowed by law above 10%) the
power tocal! special shareowner meetings. This includes that such bylaw and/or
charter text wil not have any exception or exclusion conditions (to the fullest extent
permitted by state law) that apply only to sharewners but not to management and/or
the board.

The company in effect claims tht 25% of shaeholders is the sae as 10% of shaeholder in the
right to cal a special meeting. Due to the dispersed ownership of the company (please see the
attachment), the requiement of 25% of sharholders to call a spcial meeting essentialy

prevents a special shareholder meetig from being called.

The dispersed ownership (718 intutions) of the company greatly increass the diffculty of
callig a special meetig espcialy when 25% of ths dispersed group of shaeholders are

requied to take the exta effort to support the cag of a spial meeti. For many of these
shareholders their percêI1tae of the tota ownershp of the company is smal and their ownership
of the company is also a sm par of their tota portolio. .

The company has provided no evidence from any experts that would contrdict ths. And the

company has not provided one exaple of 25% of shholders of a company with a dispersed

ownership of718 intuions ever cag a spcial meetig.

The company clais th it has substtialy implemented ths proposa siply by not tag any
action related to the proposa since the proposa wa submitted. The company fails to provide
any no acton precedents for proposas being judged substtialy implemente by no new
company action - especial in cas where there is a large gap, for ince between a 10%
requirement and a 25% requiement - a 1500./ gap. .

***FISMA & OMB Memorandum M-07-16*** ***FISMA & OMB Memorandum M-07-16*** 



any precedent where a proposa was determed to be implemente bas on a comparson with 
. text in a pror yea roe 14a.. pr.
 
I The 25% theshold was based on the 2008 rue 14a-8 proposa. The company has not provided
 

For these reaons it is requested that the st fid th th resoluton caot be omitt from the 
company proxy. It is also respctfy requested tht the shareholder have the las opportty to
 

. submit material in support of includig th proposa- sin~ the compay had the fist 
opportty . 

~¿­. .. .. ­

000 Chevedden 

cc: 
Nick Rossi
 

Anthony Wils qcwiii~arthonoii.com:;
 



RichardJ. Kolencik
 
Senior Group Counsel 

5555 San Felipe (770562799) 
P.O. Box 4813 (77210-813) (/) ==raon Houston, Texa 
Telephone 713/296-2535
 

E-Mail: rikolenciktlmarathonoil.com 

Sent Via Electronic Mail 

Januar 9, 2009 

u.s. Securties and Exchange Commssion 
Division of Corporation Finance 
Office of Chief Counsel 
100 F Street, N.E. 
Washington, D.C. 20549 

Re: Request for No Action Letter -Stockholder Proposal for Inclusion in Marathon Oil 
Corporation's 2009 Proxy Statement submitted by Nick Rossi 

Ladies and Gentlemen: 

This letter amends and supplements the letter dated December l2, 2008 (the "Intial 
Letter") sent by Marathon Oil Corporation ("Marathon" or the "Company") to the Securties and 
Exchange Commission (the "Commission") regarding a stockholder proposal and supporting 
statement (the "Proposal") from Nick Rossi who designated John Chevedden to act on his behalf 
(the "Proponent") for inclusion in Marathon's proxy statement for its 2009 anual meeting of
stockholders to be held on April 29, 2009. Marathon asks that the staff of the Division of 
Corporation Finance (the "Staff') not recommend to the Commission that any enforcement action 
be taken if Marathon excludes the Proposal from its definitive proxy materials (the "2009 Proxy 
Materials"). 

For the reasons stated herein, Marathon respectfully requests that the Staff concur in our 
view that the Proposal may be excluded from the 2009 Proxy Materials under Ru1e l4a-8(i)(I) 
and Rule l4a-8(i)(2) because the Proposal is not a proper subject for stockholder action under 
Delaware law and, if implemented, would cause Marathon to violate the Delaware General . 
Corporation Law (the "DGCL"), which is the goverg jursdiction in which Marathon is 
incorporated. Ou conclusions are supported by an opinion attached as Exhibit A. hereto (the 
"Delaware Opinon") from the law firm of 
 Morrs, Nichols, Arsht & Tunel LLP, the Company's 
counsel licensed to practice in Delaware, in which such counsel opined that (i) the Proposal 
would, if implemented, cause the Company to violate Delaware law and (ii) 
 the Proposal is not a
proper subject for stockholder action under Delaware law. Accordingly, we request that the Staff 
concur that Marthon may exclude the Proposal from its 2009 Proxy Materials. 

I The ProposaL.
 

The Proposal requests the power of stockholders to call special stockholder meetings, 
stating in relevant par: 
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RESOLVED, Shareowners ask our board to take the steps necessar to amend our bylaws 
and each appropriate goverg document to give holders of lO% of our outstanding 
common stock (or the lowest percentage allowed by law above 10%) the power to call 
special shareowner meetings. Ths includes that such bylaw and/or charer text wil not 
have any exception or exclusion conditions (to the fullest extent permitted by state law) 
applying to shareowners only and meanwhile not apply to management and/or the board. 

II. The Proposal may be excluded under Rule 14a'-8(i)(2) because the Proposal would. if 
implemented. cause Marathon to violate the DGCL. 

Rule l4a-8(i)(2) permits a company to exclude a shareholder proposal that "would, if 
implemented, cause the company to violate any state, federal, or foreign law to which it is 
subject." Marathon is incorporated under the laws of the State of Delaware. For the reasons set 
fort below 
 and in the Delaware Opinion, Marathon believes, if implemented, the Proposal would 
cause Marathon to violate Delaware law. 

A. Delaware law prohibits discnmination among holders ofthe same class of stock. 

It is a fudamental rule of Delaware law that shares of the same class of stock are equal, 
and that the holders of such shares have the same rights on a pro rata basis. The Proposal is
 

susceptible to at least two different interpretations. The fist interpretation would require that any 
bylaw or charer provision allowing stockholders owning at least 10% of Marathon's common 
stock to call a special meetig not apply to stockholders who are members of "management 
and/or the board" (such stockholders, "Inside Stockholders"). As a result, Inside Stockholders 
would be prohibited from exercising the same rights accorded to other stockholders. As discussed 
in the Delaware Opinion, because the Proposal would exclude some holders of Marathon's
 

common stock from the group of stockholders with the right to call special meetings, the Proposal 
would be inconsistent with the "doctrne of equal treatment." This doctrne is a basic-rule against 
discrimination, requirig that shares of stock of the same class he accorded equal and identical
 

rights, regardless of the identity of the holder. 

The Proposal would violate ths doctrne as it would discrminate agaist Inside
1 For example, a member of management who may want to join with other

Stockholders. 

stockholders in calling a special meeting would find that his or her stock does not count toward 
the calculation of the requisite 10% of outstandig common stock. An interpretation of the 
Proposal in this maner would, if implemented, violate Delaware law because it would
 

discrimiate among holders of 
 the saie class of stock of 
 Marathon. . 

J Insofar as the Proposal prolúbits the recogntion of shares held by Inside Directors for puroses of any bylaw or 

chaer provision authoriing stockholders owng at least 10% of 

Marathon's common stock to call a special

meetig. 
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B. The Directors' Right to Call Special Meetings Canot Be Limited. 

The second interpretation of the Proposal would require that any "exception or exclusion 
condition" applied to stockholders in the bylaw or charer provision also be applied to
 

"management and/or the board." Asa result, Marathon's Board of 
 Directors (the ''Board'') would 
be prohibited from calling a special meeting uness it satisfied the 10% stock ownership condition 
called for in the first sentence of the Proposal. The Proposal in its present form, requests 
 that the 
Board take the steps necessar to amend the bylaws of the Company and "each appropriate 
governing document to give holders of 10% of ...(the) outstanding common stock (of the 
Company).. the power to call special shareowner meetings" and fuer asks that such amendment 
provide that "there are no exclusion or exception conditions" to callig a special meeting that
 

apply "only to shareowners." The second sentence of the Proposal mandates that "such bylaw 
and/or charer text' not have any "exception or exclusion condition" that applies only to 
stockholders but not to the Company's management and/or board of directors. The second 
sentence seems to require that any restrction imposed on the power of stockholders to call a 
special meeting will also apply equally to the Company's management and/or board of diectors. 
Because the Proposalltself imposes a restrction on the abilty of stockholders to call a special 

. meeting by requiring that stockholders requesting a meeting hold at least LO% of 
 the Company's
outstandig common stock, the second sentence of the Proposal appear to require that the same 
restrction apply to the Company's management and/or board of directors, so that the Board could. 
only call a special meeting if the directors collectively owned LO% of the outstanding common 
stock. 

Furermore, Delaware law provides that there are certain matters for which only directors 
may call special meetings (e.g., only the board of directors may call a meeting for the purose of 
approving a merger agreement or approvig an amendment to the certificate of incorporation). 
Accordingly, as discussed in the Delaware Opinion, imposition of this restrction on the ability of 
management or the board of directors to call a special meeting of stockholders would violate 
Section 2ll (d) of the DGCL, which provides that "( s )pecial meetings of the stockholders may be 
called by the board of directors or by such person or persons as may be authoried by the 
certficate of incorporation or the bylaws." 8 Del. C. §2l1 (d). This statute invests a board of 
directors with the power to call a special meeting but does not provide any means to circumscribe 
that. power in a corporation's bylaws or certficate of incorporation.2 No other provision of the 
DGCL authorizes any limitations on or modifications to a board of director's power to call a 
special meetig puruant to Section 211 


(d). Thus, as supported by the Delaware Opinion,
 
implementation of the Proposal violates Delaware lawbecause it would (1) impose on the Board a
 
10% stock ownership condition in order to call a special meeting of the stockholders in violation
 
of Section 211 of 
 the DOCL and (2) purort to prohibit the Board from callng a special meeting 
to consider matters that only dir~ctors can initiate, such as charer amendments and mergers. 

2 The bylaws and certficate of incorporation would be the only "appropriate" documents for reguating the calling of 

a special meetig. 
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III. The Proposal maÝ be excluded under Rule 14a-8(i(1) because the Proposal is not a proper 
subiect for stockholder action under Delaware Law. 

Ru1e 14a-8(i)(1) permts a company to exclude a shareholder proposal that "is not a proper 
subject for action by shareholders under the laws of the jursdiction of the Company's
 

organization." For the reasons stated above and in the Delaware Opinion, the Proposal wou1d, if 
implemented, cause the Company to violate Delaware law because it contradicts the express 
provisions of the Dace Accordingly, 
 the Proposal also is not a proper subject for stockholder 
action and may be excluded pursuant to Rule 14a-8(i)(l). 

The Proponent has cast the Proposal in precatory terms, and Marthon recognzes that 
such proposals, i.e., those that only recommend (but do not require) diector action, are not 
necessarly excludable puruant to Ru1e l4a-8(i)(1) where the same proposal would be excluded if 
presented as a bindig proposal.3 However, the Proposal is not a proper subject for stockholder 
action even though it is cast in precatory terms. Using a precatory format wil save a proposal 
from exclusion on ths basis only if the action that the proposal recommends that the diectors 
take is in fact a proper matter for director action. Because the Proposal would, if implemented, 
cause Marathon to violate Delaware law, it is not a proper matter for director action and should be 
excluded puruant to Rule14a-8(i)(1).4 

IV. Conclusion. 

For the reasons set forth above, Marathon respectfully requests the Staff conñrm that it 
will not recommend any enforcement action if Marathon excludes the 2009 Proposal from the 
2009 Proxy Materials. 

hi accordance with Staff Legal Bulletin No. 14D (November 7, 2008), this letter and its
 
attachments are being emailed to shareholderproposals(csec.gov. In accordance with Rule 14a­
80) of the Exchange Act, a copy öfths letter. and its attachments are simultaneously being
 
emailed to the Proponent.
 

3 For examle 

the Staff has detenned that a stockholder proposal calling for unateral action to amend the
 

certficate of incorporation ofa Delaware corporation may be excluded from that corporation's proxy statement 
because such an amndment requies bilateral board and stockholder approval under Delaware law, but tht such a 
proposal may not be excluded if it is recast as a recommendation that the directors tae the steps necessa to 

imlement the proposal. See Great Lakes Chemical Corporation, SEC No-Action Letter (Mar. 8, 1999).
4 See, e.g., Pennoil Corp., SEC No-Action Letter, (Mar. 22, 1993) (statig that the Staff 
 would not recommend 
enforcement action against Pennoil for excludig pursuat to Ru1e 14a-8(i)(l) a precatory proposal tht asked 
directors to adopt a bylaw that could be amended only by the stockholders because under Delaware law "there is a" 
substatial question as to whether... .the diectors may adopt a by-law provision that specifies that it may be amended 
only by shareholders"); see also MeadWestvaco Corp., SEC No-Action Letter, (Feb. 27, 2005) (findig a basis for 
exclusion pursuat to Ru1e 14a-8(i)(2) of a proposal recommendig tht the company adopt a bylaw containg a per 
capita votig standard that, if adopted, would violate Delaware law). 
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If the Staff disagrees with any of the c9nclusions or positions taken herein, such that it wil 
not be able to take the no-'action position requested, Marthon would appreciate the opportity to 
confer with the Staff prior to the issuance of a negative response. If you have any questions, 
please feel free to call me at 713-296-2535. . 

Siï/:'. ~ 

eJ.q~lencik 
Sr. Group Counsel 

RJ228649 

Attachments 

cc: W.F. Schwind, Jr. (w/out attachments)
 

John Chevedden (w/attachments - bye-mail) 
Nick Rossi (w/attachments ~ regular mail) 



Exhibit A 

Opinion of Morris, Nichols, Arst & Tunnell LLP 



MORRIS, NICHOLS, ARSHT & TUNNELL LLP
 

1201 NORTH MARKET STRET 

P.O. Box 1347
 

WILMINGTON, DELAWAR 19899-1347
 

302 658 9200 
3026583989 FAX
 

Januar 8,2009
 

Marathon Oil Corporation 
5555 San Felipe Rd 
Houston, TX 77056 

Re: Stockholder Proposal Submitted By Nick Rossi
 

Ladies and Gentlemen: 

Ths letter is in response to your request for our opinion with respect to certai 
matters involving a stockholder proposal (the "Proposal") submitted to Marathon Oil
 

Corporation, a Delaware corporation (the "Company"), by Nick Rossi~ who designated John 
Chevedden to act on his behalf (the "Proponent"), for inclusion in the Company's proxy 
statement and form of proxy for its 2009 Anual Meeting of Stockholders. Specifically, you 
have requested our opinion (i) whether the Proposal would, if implemented, cause the Company 
to violate Delaware law, and (ii) whether the Proposal is a proper subject for stockholder action 
under Delaware law. 

L The ProposaL
 

The Proposal asks the board of directors of the Company (the "Board,,) to take the 
steps necessar to amend the bylaws of the Company and "each appropriate governng document 
to give holders of lO% of. . . (the J outstanding common stock (of the Company J . . . the power to 

bylaw and/or charer text will notcall special shareowner meetings" and furter asks that "such 


have any exception or exclusion .conditions . . . applying to shareowners only and meanwhile not 
the board." In its entirety, the Proposal reads as follows:apply to management and/or 


RESOLVED, Shareowners ask our board to take the steps 
and each appropriate governingnecessar to amend our bylaws 


holders of lO% of our outstading common stockdocument to give 


by law above 10%) the power to
(or the lowest percentage allowed 


call special shareowner meetings. This includes that such bylaw 
and/or charer text wil not have any exception or exclusion
 

conditions (to the fullest extent peritted by state law) applying to 
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shareowners only and meanwhile not apply to management and/or 
the board.) 

II. Summary.
 

The Proposal is susceptible to at least two different interpretations. The first 
interpretation would require that any bylaw or charer provision allowing stockholders ownng at 
least 10% of the Company's common stock to can a special meeting not apply to stockholders 

"management and/or the board" (such stockholders, "Inside Stockholders"). 
As a result, Inside Stockholders would be prohibited from exercising the same rights accorded to 
other stockholders. Insofar as the Proposal is interpreted in ths maner, it would~ if 
implemented, violate Delaware law because it would discrminate among holders of the same 
class of stock of the Company. The basis for ths opinion is set fort in Section I1I.A of ths 
letter. 

who are members of 


The second interretation of the Proposal would requie that any "exception or 
exclusion condition" applied to stockholders in the bylaw or charer provision also be applied to 
"management and/or the board.'" As a result, the Board would be prohibited from callng a
 

special meeting unless it satisfied the 10% stock ownership condition called for in the fist 
sentence of the ProposaL Insofar as the Proposal is interreted in this maner, it would, if 
implemented, violate Delaware law because it would place restrctions on the abilty of the
 

Board to call a special meeting, which is a fudamental power expressly granted to the Board by 
Section 2l1(d) of the Delaware General Corporation Law (the "DGCL"). The basis for this 
opinion is set fort in Section III.B of ths letter. 

For the foregoing reasons, it is our opinion that the Proposal would cause the 
Company to violate Delaware law ifit were implemented. In addition, because the Proposal asks 
the Board to violate Delaware law, it is also our opinion that, as explained in Section N of ths 
letter, the Proposal is not a proper subject for stockholder action under Delaware law. 

III. The Proposal, If Implemented, Would Cause The Company To Violate Delaware Law.
 

A. Delaware Law Prohibits Discrimination Among Holders Of The Same Class Of
 

Stock. 

It is a fudamental rule of Delaware law that shares of the same class of stock are 
equal, and that the holders of such shares have the same rights on a pro rata basis. Although the 
Delaware statute recognzes an exception to ths rue to the extent that a certficate of
 

incorporation specifies the voting rights of holders on other than a pro rata basis (for example, 
basing the per share voting right of a stockholder on the total number of shares owned by such 

A longer supporting statement, not relevant to our opinion, accompanies the ProposaL. 
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right toholder), neither the statute nor the case law recognizes such an excetion concerng the 


call. special meetings. 

The right to cal special meetigs is set fort in Section 211(d) of the DGCL, 
which allows a corporation's cerficate of incorporation or bylaws to authonze a "person or 
persons" to call special meetings of stockholders: . 

Special meetings of the stockholders may be called by the board of 
directors or by such person or persons as may be authorized by the 
certificate of 
 incorporation or the bylaws. 

8 Del. C. § 211 (d) (emphasis added).2 Importtly, any charer or bylaw provision relating to 
special meetings must not be contrar to law. See 8 Del. C.§ i 09(b) ("The bylaws may contain
 

incorporation."); id. § 102(b)(1)any provision, not inconsistent with law or with the cerificate of 


(authonzing a charer to include provisions ''regulating . . . the powers of the . . . stockholders,"
"contrar to the laws of ths state"). Thebut expressly stating that such provisions may not be 

Delaware Supreme Court has interpreted ths requirement to mean that, in addition to not
 

"facially violat(ing)" any provision of the DGCL, a provision may not ''volate any common law 
rule or precept." CA, Inc. v. AFSCME Employees Pension Plan, 953 A.2d 227, 238 (DeL. 2008); 
see also Jones Apparel Group, Inc. v. Maxell Shoe Co., Inc., 883 A.2d 837, 843-44 (Del. Ch. 
2004) (stating that the ter "contrar to the laws of ths state," as used in Section lO2(b)(1),
 

means a provision .that "transgress(es) a statutory enactment or a public policy settled by the 
common law or implicit in the General Corporation (law J itself") (citations and interal 
quotations omitted). 

Because the Proposal would exclude some holders of the Company's common 
stock from the group of stockholders with the nght to call special meetings, the Proposal would 
be inconsistent with the "doctrne of equal treatment." Ths doctrne is a basic rule against 

discnmination, requinng that shares of stock. of the same class be accorded equal and identical 
rights, regardless of the identity of the holder. See, e.g., In re Sea-Land Corp., 642 A.2d 792, 
299 n.lO (DeL. Ch. 1993) ("It has long been acknowledged that absent an express agreement or 
statute to the contrar, all shares of stock are equaL"); Jedwab v. MGM Grand Hotels, Inc., 509 
A.2d 584, 593 (DeL. Ch. 1986) ("At. common law and in the absence of an agreement to the 

stock are e~uai."); Penington v. Commonwealth Hote/Const. Corp., l55 A.contrar all shares of5l4, 520 (Del. Ch. 1931) (same). . 

2 The bylaws and cerficate of incorporation would be the only "appropriate" documents for 
regulating the callng of a special meeting. 

3 The discussion of the equal treatment doctre in In re Sea-Land Corp. acknowledges that "in 
some circumstances Delaware law permits shareholders (as distingushed from shares) to be 
treated unequally." 642 A.2d at 799 n.10. See also Applebaum v. Avaya, Inc., 805 A.2d 209,
 

(continued) 
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Insofar as the Proposal prohibits the recogntion of shares held by Inide 
Stockholders for puroses of any bylaw or charer provision authorizing stockholders ownng at 

the Company's common stock to call a special meeting, the Proposal would violateleast lO% of 


this doctre as it would discriminate against Inside Stockholders. For example, a member of
 

callng a special meetig wouldmanagement who may want to join with other stockholders in 


find that his or her stock does not count toward the calculation of the requisite 10% of 
outstanding common stock. Ths would create a discrminatory distinction between shares 
owned by Inside Stockholders and other shares. 

The most common application of the equal treatment doctre in the caselaw 
that all holders of identical shares receive the same dividendsrelates to dividends, requig 


when dividends are declared and paid. Thus, in Telvest, Inc. v. Olson, 1979 WL 1759 (Del. Ch. 
Mar. 8, 1979), the Delaware Cour of Chancery enjoined the distrbution of a stock dividend 
because, inter alia, the dividend would not be issued on a pro rata basis. The proposed dividend 

(continued) 
the DGCL, 

which authorizes a corporation to issue fractional shares or provide alternative consideration 
214 (DeL. Ch. 2002), aff'd, 812 A.2d 880 (DeL. 2002) (interpreting Section 155 of 


in lieu of fractional shares, to allow a corporation to issue fractional shares to some
 

stockholders but not others following a reverse stock split and stating that "directors acting 
consistently with their fiduciar duties may draw distictions between groups of stockholders 
in defining the basic economic terms of transactions (subject to a requirement that all 
stockholders be treated fairly)"); Nixon v. Blackwell, 626 A.2d 1366, 1376 (DeL. 1993) 
(discussing board approval of an employee stock option plan and key man life insurance 
program which together had the effect of benefiting cerain stockholders but not others and 
stating that "stockholders need not always be treated equally for all puroses" as long as such 
treatment is fair). 

The cases cited for this proposition, other than Providence & Worcester Co. v. Baker, 378 
A.2d 121, l23 (Del. 1977), which is discussed at lengt in this opinion below, are concerned 
with a board of directors engaging in a business strategy or transaction that effects cern 
stockholders differently than others. E.g. Unocal Corp. v. Mesa Petroleum Co., 493 A.2d 
946, 956 (DeL. 1985) (discrminatory self tender offer); Revlon, Inc. v. MacAndrews & 
Forbes Holdings, 506 A.2d 173, l80-8l (DeL. 1986) 
 (adoption of a stockholder rights plan); 
see also Cheffv. Mathes, 199 A.2d 548, 554-56 (DeL. 1964) (selective stock repurchase); 
Fisher v. Moltz, 1979 WL 2713 (DeL. Ch. Dec. 28, 1979) (same). Stated another way, these 
cases stand for the proposition that "there are occasions where boards of directors are 
permitted to treat diferent groups of stockholders difrently, as long as it is in accordance
 

with their fiduciar duties." Tooley v. AX Fin., Inc., 2005 WL 1252378, at *5 n.18 (Del. 
Ch. May 13, 2005) (emphasis added). However, these cases do not stand for the proposition 
that a corporation's governng documents may discrminate among holders of the same class 

in a matter of fudamental corporate governance.of stock 
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in that case was of preferred shares that cared special voting rights on cerain tranactions. The 
defendant corporation argued that the fact that the dividend would be issued on a rounded basis 
so that the voting rights of certai holders of common stock receiving the dividend would be 
rounded up involved only a "slight" increase in the votig rights of those stockholders. The 
Cour refused to :fd that there was any "de minimis" exception to the absolute requirement of
 

equal treatment in dividends. Id. at * l8. 

Although there is one well-known exception to the rule of equal treatment, it has 
never been applied to Section 2l1(d) or the right to call special meetings.4 Instead, as is clear 
from the decision of the Delaware Supreme Cour recognzing the exception, the exception 

statutory section govering voting rights-Sectiondenves from the specific languge of the 


212(a) of 
 the DGCL.5 In Providence & Worcester Co. v. Baker, 378 A.2d 121, 123 (DeL. 1977), 
the Delaware Supreme Cour interreted Section 2l2(a) of the DGCL to allow a certificate of 
incorporation to limt the voting power of large stockholders by allowing one vote for the first 
fifty shares of stock held by a stockholder, but only one vote for ever additional twenty shares 

more than 25% of the 
corporation's outstanding common stock. The Court in Providence & Worcester Co. relied 
held by such stockholder and prohibiting any stockholder from votig 


heavily on 
 the precise language and statutory lústory of Section 2l2(a) in declining to declare 
such a charer provision void. See also Matulich, 2007 WL 1662667, at *4 ("(W)hen a Cour 
interrets a statute, it seeks to ascertai and give effect to the intent of the legislatue.") (citations
 

and internal quotations omitted). Importtly, the Court found that the predecessor statute to 
Section 2l2(a) had permitted differential votig rights; that ths rule was subsequently changed 
to require uniformity; and that a fial change required uniformity as the default rue uness, as 
expressly stated in Section 2l2(a), "otherwise permitted in the cerficate of incorpration." The 
Court also found that ''voting restrctions" such as those in the Providence and Worcester charer
 

were familiar to the legislature at the time it added the phrase "unless otherwise provided in the 

4 A right to "call" a special meeting conferred pursuant to Section 21l (d) is not a right to vote 
on whether a special meeting should be convened. Cf Matulich v. Aegis Comm 'ns Group,
 

Inc., 2007 WL 1662667, at *6 (DeL. Ch.May 3l, 2007) (obserng that the DGCL 
"specifically contemplates that a shareholder may be granted multiple methods by wlúch they
may express an opinion" and distinguislúng a consent right granted in a cerficate of 
incorporation from a voting right). 

5 Unlike Section 211(d), Section 212(a) expressly renders equal treatment a default, subject to 
incorporation. Compare 8 Del. C. § 212(a) ("Unlessvarance in a corporation's certificate of 


and subject to § 213 of ths title, eachotherise provided in the cerficate of incorporation 


stockholder shall be entitled to 1 vote for. each share of capital stock held by such
 

stockholder.") with 8 Del. C. § 2ll (d) ("Special meetings of the stockholders may be called 
by the board of directors or by such peron or persons as may be authorized by the cerficate 
of incorporation or the bylaws."). 
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certificate of incorporation" to the statute. In short, the entie analysis was driven by the specific 
history, language and context of, and the specific amendments to, the voting rights statute 
(Section 212(a)). 

By contrast, there is no such statutory or historic support for an interretation of
 

pert discrination among
the special meeting statute, Section 211 
 (d), that would 


stockholders. Prior to wholesale revisions to the DGCL in 1967, Section 211(d) had "no 
counterar" in the Delaware corporations statute. 1 EDWAR P. WELCH, FOLK ON THE 
DELAWAR GENERAL CORPORATION LAw § 21l.8 (5th ed. 2008). Commentar from an advisor 

states that the revised statute
to the committee that substantially. revised the DGCL in 1967 


(which was ultimately adopted and codified in Section 211(d)) should provide that "special 
meetigs may be called by the board of directors or by any other person authorized by the by­
laws or the certificate of incorporation" but that "it is unecessar (and for Delaware, 
undesirable) to vest named offcers, or specified percentages of shareholders (usually 10%), with 
statutory, as distinguished from by-law, authority to call special meetigs." Ernest L. Folk, II, 
The Delaware Corporation Law: A Study of the Statute with Recommended Revisions 112 
(1964). Ths commentar ilustrates the drafters' intent with respect to the "person or persons" 
that may be conferred with the power to call a special meeting. Such intent is in conformity with 
pre-1967 caselaw regarding the right to call a special meeting and does not ilustrate any intent to 
create an exception to the fudamental doctre of equal treatment. E.g., Richman v. DeVal 
Aerodynamics, Inc., 183 A.2d 569 (Del. Ch. 1962) (bylaw provision authorizing president or 

the corporation's stock to call special meeting); Campbell v. Loew's Inc.,holders of a majority of 


134 A.2d 852 (DeL. Ch. 1957) (bylaw provision authorizing president to call special meeting); 
Moon v. Moon Motor Car Co., 15l A. 298 (DeL. Ch. 1930) (bylaw provision authorizing 

the corporation's stock to call special meeting).president or holders of a majority of 


Moreover, we believe that judicial interpretation of two other sections of the 
the pres~nt situation than the unqueDGCL, both relating to dividends, is more analogous to 


analysis in Providence & Worcester Co. As stated above, the most common application of the 
equal treatment doctrne relates to dividends. The DGCL provisions relating to dividends, like 

incorpration to govemthe declaration ofSection 2l2(a), are enabling-allowing a certificate of 


dividends. See 8 Del. C. § l51 (c) ("The holders of preferred or special stock of any class or of 
any seres thereof shall be entitled to receive dividends at such rates, on such conditions and at 
such times as shall be stated in the certifcate of incorporation . . .. ") (emphasis added); id. §
 

170 ("The directors of ever corporation, subject to any restrictions contained in its certificate of 
incorporation, may declare and pay dividends upon the shares of its capital stock . . .. .") 

payment
(emphasis added). However, it is clear that, notwthstanding the abilty to address the 


of dividends in a certificate of incorporation, the doctrne of equal treatment with respect to 
dividends may only be abrogated by unanimous consent of the stockholders. See In re Reading 
Co., 71l F.2d 509, 519 (3d Cir. 1983) ("Whle, ordinarly, dividends must be apportioned among 
the stockholders pro rata to their several holdings, 'it canot be doubted that the stockholders 
may, by unanimous consent, adopt and become bound to a different mode of division,"') 
(emphasis added and citation omitted). It is our opinion that, similar to the right to receive a 
dividend, absent unanmous consent of the stockholders, once the right to call a special meeting 
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is granted to stockholders, all holders of the same class of stock must be treated equally with 
6 

respect to that right. 


B. The Directors' Right to Call Special Meetings Cannot Be Limited.
 

l. The Board Of Directors Has An Unqualified Statutory Right To Call
 

Special Meetings. 

Section 211(d) of the DGCL expressly grants to the board of directors of a 
Delaware corporation the power to call special meetings of stockholders: 

Special meetings of the stockholders may be called by the board of 
directors or by such person or persons as maybe authorized by the 

bylaws."cerificate of incorporation or the 


8 DeL. C. § 211 (d) 
 ( emphasis added). This statute invests the board of directors' with the power to 
call a special meeting but does not provide anl means to circumscribe that power in a 

incorporation. No other provision of the DGCL authorizes 
any limitations on or modifications to the board's power to call a special meeting pursuant to 
corporation's bylaws or certificate of 


Section 2ll(d).
 

As stated above, a corporation's bylaws ''may contain any provision, not 
incorpration mayinconsistent with law," 8 Del. C. § 109(b), and a corporation's cerficate of 


this state," id. § l02(b)(l). Insofar as the Proposal would requirenot be "contrary to the laws of 


6	 We also recognze that Section 211 (d) allows the right to call special meetings to be 
confered upon "such person or persons" as may be authorized by the bylaws.. In our 
opinion, the use of the ter "person or persons" in Section 211 (d) does not create an
 

exception to the fudamental doctrne of equal treatment. First, as discussed above, the 
legislative history of Section 21l (d) does not ilustrate any intent to create an exception to the 
doctre of equal treatment. Second, we believe that the use of the term "person or persons" 
in Section 211(d), when used with respect to stockholders, is similar to the use'ofthe ter
 

the declaration and payment"shares of its capital stock" in the DGCL provision authorizing 


of dividends. See 8 Del. C. § 170(a) ("The directors of ever corporation. . . may declare
 

its capital stock. . .. ") (emphasis added). The use of 
the subject "shares of its capital stock" in Section 170 has not been interreted to abrogate 
and pay dividends upon the shares of 


treatment on the basis of that subject, and we believe that the use of thethe doctrne of equal 


term "person or perons"in Section 211 (d), when used with respect to stockholders, would
 

be treated similarly. Cf Telvest, Inc., 1979 WL 1759. 

7 
As stated above, the bylaws and cerficate of incorporation would be the only "appropriate"
 

documents for regulating the callng of a special meeting. 
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that any "exception or exclusion condition" applied to stockholders also be applied to the Board, 
such that the 10% stock ownership condition mandated by the first sentence of the Proposal 
would prohibit the Board from calling a special meeting if the directors did not collectively own 
10% of the outstanding common stock, the Board would violate Delaware law if it adopted the 
type of bylaw or charer provision urged by the Proponent because such provision would be
 

"contrar to" and "inconsistent with" Section 211 (d) of the DGCL. 8
 

Such an attempt to limit the Board's unqualified statutory power to call a special 
meeting would also be inconsistent with other provisions of the DGCL. Delaware law provides 
that "(t)he business and affairs of ever corpration. . . shall be managed by or under the 
direction of a board of directors." 8 Del. C. 141(a). Indeed, the DGCL provides that the board 
of directors has exclusive authority to initiate certain significant actions that are conditioned 
upon and subject to subsequent stockholder approval. Limiting a board's power to call special 
meetings would impinge upon that exclusive authority. For example, to effect cerain mergers or 
amendments to a corporation's cerficate of incorporation, a board must fist approve such 
action, and then submit the action to stockholders for approval. See 8 Del. C. §§ 25l, 242. In 
exercising its fiduciar duties in approving a merger agreement or charer amendment, a board 
may determine that its fiduciar duties require it to call a special meeting to present the matter to 
stockholders for consideration. See Mercier v. Inter-Tel (Del.), Inc., 929 A.2d 786, 817 -l9 (Del. 
Ch. 2007) (noting how the board's fiduciar duties were implicated when it decided to 
reschedule a special meeting for the approval of a merger that the board believed to be in the best 
interests of 
 the stockholders); Perlegos v. Atmel Corp., 2007 WL 475453, at *25 (DeL. Ch. Feb. 
8, 2007) (discussing fiduciar duties concomitant with the call and cancellation of a special 
meeting). Those duties do not disappear in those times when directors may fail to satisfy a 
paricular stock ownership theshold. Accordingly, the power to call a special meeting is a 
fudamental one that canot be constrained without placing a board's abilty to fulfill its 
fiduciar duties in jeopardy-a result that the law wil not permit. 

Although one need look only to the express ters of Section 21 I (d) to determine that the
Proposal would be invalid, we note that the legislative history of Section 211(d) fuer 
supports our opinion. As stated above, commentar from an advisor to the committee that 
substantially revised the DGCL in 1967 states that the revised statute should provide that 
"special meetings may be called 
 by the board of directors or by any other person authorized 
by the by-laws or 
 the cerificate of incorpration" but that "it is unecessar (and for 
Delaware, undesirable) to vest named officers, or specified percentages of shareholders 
(usually lO%), with statutory, as distinguished from by-law, authority to call special 
meetings." Folk, supra at 112. Ths commentary ilustrates the drafters' recogntion that the 
power of the board of directors-as opposed to other persons-to call a special meeting is 
inviolate. 
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2. There Are Certain Matters For Whch Stockholders May Not Call
 

Meetings. 

As noted above, Delaware law provides that there are certain inatter for which 
only directors may call special meetings. For example, only thé board may call a meetig for the 
purose of approvig a merger agreement, because the board must approve a merger agreement
 
before it is submitted to stockholders. See Tansey v. Trade Show News Networks, Inc., 200 1 WL 
1526306 at *7 (DeL. Ch. Nov. 27, 2001) (finding a merger to be ''void ab initio" because its 
approval did not follow this proper sequence). By the same token, an amendment to the 
cerficate of incorporation must be recommended by the board initially and then presented to the 
stockholders for approval. See AGR Halifax Fund, Inc. v. Fiscina, 743 A.2d 1188, 1192-93
 

(DeL. Ch. 1999) ("Both steps must occur in that sequence, and under no circumstances may 
stockholders act before the mandated board action proposing . and recommending the
 

amendment."). Accordingly, there is implicit in the DGCL an exception that is peritted-in
 

fact required-by law that applies to prohibit stockholders from calling meetings for certain 
the Proposal, ths exception would also have topuroses.9 Because, under ths interretation of 


apply to the Board, the Proposal, literally read, would make it impossible for the Board to initiate 
an amendment to the cerificate of incorporation or a merger other than at the time of the 
Company's anual meeting. Such a fudamental strpping of the board's power would violate 
Delaware law. See, e.g., Jones Apparel Group, Inc., 883 A.2d at 851-52 (suggesting that a 
certficate of incorpration may not contain restrctions on board power dealing with mergers or
 

charer amendments).
 

In su, insofar as the Proposal would prohibit the Board from callng a special
 

meeting if the directors did not collectively own 10% of the outstanding common stock, 
implementation of the Proposal would violate Delaware law because it would (1) impose on the 
Board a 10% stock ownership condition in order to call a special meeting of the stockholders in 
violation of Section 211 of 
 the DGCL and (2) purport to prohibit the Board from calling a special 
meeting to consider matters 
 that only directors can initiate, such as charer amendments mid 
mergers. Thus, by seeking to make the power of the Board and the power of stockholders to call 
special meetings equivalent, the Proposal would place restrctions on the fudamental power 
vested in the Board by Delaware law. As a result, the implementation of 
 the Proposal would 
violate Delaware law. 

The reference in the second sentence of the Proposal to "the fullest extent permtted by state 
law" does not save the Proposal. On its face, such language addresses the extent to which the 
requested amendments to the bylaws and "each 
 appropriate governg document" may 
require exception or exclusion conditions under state law to apply to the stockholders, and, as 
discussed above, the applicable limits on stockholders (e.g., the 10% theshold) are permitted 
insofar as they apply to the stockholders. 

9 
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iv. The Proposal Is Not A Proper Subject For Stockholder Action Under Delaware Law.
 

Because the Proposal, if implemented, would cause the Company to violate 
believe the Proposal is also not aDelaware law, as explained in Par III of ths opinon, we 


proper subject for stockholder action under Delaware law. 

V. Conclusion.
 

For the foregoing reasons, it is our opinion that: (i) the Proposal, if implemented, 
would cause the Company to violate Delaware law, and (ii) the Proposal is not a proper subject 
for stockholder action under Delaware law. 

Ver trly yours,
 

î1brtiS,~.~Sr Aokt.~T~ W­



JOHN CHEVEDDEN
 

  

Januar 4, 2009

Office of Chief Counsel
Division of Corpration Finance
Securities and Exchange Commssion
100 F Street, NE
Washington, DC 20549

# 2 Marathon Oil Corporation (MO)
Shareholder Position on Company No-Action Request
Rule 14a-8 Proposal: Special Shareholder Meetigs
Nick Rossi

Ladies and Gentlemen:

Ths is the second response to the company December 12, 2008 no acton request regardig this
rue 14a-8 proposal with the followig resolved sttement:

Special Shareowner Meetings
RESOLVED, Shareowners ask our board to take the steps neæssary to amend our
bylaws and each appropriate governing document to give holders of 10% of our
outstanding common stock (or thelowestperæntage allowed by law above 10%) the
power to call special shareowner meetings. This includes that such bylaw and/or
charter text wil not have any exæption or exclusion conditions (to the fullest extent
permitted by state law) that apply only to shareowners but not to management and/or
the board.

The company in effect claims that 25% of shaeholders is the sae as 10% of shareholders in the
right to call a special meetng. Due to the dispersed ownership of the company (please see the
attachment), the requiement of 25% of shareholders to call a special meeting essentially
prevents a special shareholder meeting from being caled.

The dispersed ownership (718 institutions) of the company greatly increases the diffculty of
calling a speciali:eetigespecialy when 25% of ths dispersed group of shareholders are
required to tae the. exta effort tosupport the cag of a special meeting. For many of these
shareholders their percentage of the tota ownership of the company is small and their ownership
of the company is also a smal par of their total portolio.

The company has provided no evidence from any exp tht would contradict ths. And the

company has not provided one example of 25% of shaeholders of a company with a dispersed
ownership of7l8 insttutions ever caing a special meetig.

The company clais that it has substtially implem~nted ths proposa simply by not takig any
action related to the proposal since the proposal was submitted. The company fails to provide
any no action precedents for proposals being judged substantially implemented by no new
company action. -especial in cass where there is a large gap, for instce between a 10%
requiement and a 25% requirement - a 150% gap.

***FISMA & OMB Memorandum M-07-16*** ***FISMA & OMB Memorandum M-07-16*** 



The 25% threshold wa based on the 2008 rue 14a-8 proposal. The company has not provided 
any precedent where a proposal was determed to 
 be implemented basd on a comparson with 
text in a prior year rue 14a-8 proposal. 

For these reasns it is requested that the staf fmd that ths resoluton caot be omitted from the 
company proxy. It is also respctfy requested that the shareholder have the las opportty to 

. submit matenal in support of includig ths proposa- since the company had the fist 

opportty. 

- õhn Cheved- .. ~~ 
cc:
 
Nick Rossi
 

Anthony Wils -:cwil~marathonoil.coiW
 



. .-, '. nJlU

".  
 

 

Mr. Thomas 1. UsherChai
Marathon Oil Corporation (MRO)
5555 San Felipe Rd
Houston TX 77056

N 0 V . II" 0-1) IT U. P Ð ll TE

Dea Mr. Usher,
Rule 14a-8 Proposal

Ths Rule 14a-8 proposa is respectfly submitted in support of the long.,term performance of
our company. This proposal is for the next anual shareholder meeting. Rule 14a-8
requirements are intended to be met includig the continuous ownership of the required stock
value.until afer the date of the respective shareholder meeting and the presentation of ths
proposal at the anua meeting. This submitted format, with the shareholder-supplied emphasis,

is intended to be used for defitive proxy publication. Ths is the proxy for John Chevedden _
and/or his designee to act on my behalf regarding ths Rwe l4a-8 proposal for the fortcoming
shareholder meetig before, durg and afer the fonhcoming shareholder meeting. Plea direct

all future communcations to John Chevedden  
 

to faciltate prompt communcations and in order that it wil be verifiable that communcations
have been sent. -

Your consideration and the consideration of the Board of Directors is appreciated in support of
the long-term performance of our company. Please acknowledge receipt of this proposal
promptly by emai.

Sincer6Iy, . .~/~ i òl.(; Ie?,
i

cc: William F. Schwind, Jr.
Corporate Secreta
PH: 713-629-6600

FJ(: 713-296.,2952
FX: 713-499-6754

Richard Kolencik ..kolencik~arathonoil.com:;

Assistat Secretary

PH: 7l3-296-2535

***FISMA & OMB Memorandum M-07-16*** 

***FISMA & OMB Memorandum M-07-16*** 
***FISMA & OMB Memorandum M-07-16*** 



--(iO: Rule 14a-8 Proposa, October 21, 2008, Updted November 11,2008)

3 - Special Shareowner Meetigs 

RESOLVED, ShareQwners as our board to tae the stps necessar to amend our bylaws and 
each appropnate governg 
 document to give holders of 10% of our outding common stock 

allowed by law above i 00.1) the power to ca special shawner(or the lowest percetae 


meetigs. TIs includes tht such bylaw and/or charer text wi not have, any exception or
 

apply only to shareownersexclusion conditions (to the fullest extent 
 petted by ste law) tht 


but not to management 
 and/or the board 

Statement of Nick Rossi 
Special meetigs alow shareowners to vote on importt maters, such as electig new directors, 
tht can arse between anua meetigs. If shareowners caot cal special meetis,
 

management may become inulated and invesor rets may sufer. Shaeowners should have 

the abilty to ca a special meetig when a matter is suciently importt to ment prompt 
consideration. 

Fidelity and Vangud have supported a shareholder right to ca a special meetg. The proxy 
voting gudelines of many public employee pension funds also favor ths right. Governance 
ratigs servces, such as The Corprate Librar and Governance Metrcs Internatona, take 
special meeting rights into consideration when assigng company ratings. 

This proposa topic won 69o/o-support at our 2008 annual meetig. The Council of Intitutional
 

Investors ww.cii.org recommends timely adoption of shareholder proposas upon receiving 
their fist 51% or higher vote. 

The ments of ths Special Shareowner Meetigs proposa should also be considered in the
 

context of the need for fuer improvements in our company's corporae goverance and in 
individual director performance. In 2008 the followig governce and performce issues were 
identied: 

· The Corporate Libra ww.thecoi:ratelibrar.com.anindependent investment research
 

firm rated our company:
 
"D" in Overall Board Effectiveness.
 
"High Governance Risk Assessment."
 
"High Concern" in executive pay - $19 milion.
 

· We had no sheholder right to: 
Cumulative votig.
 

Act by wrtten consent.
 

Cal a special meetig. 
· Four diectors, includig our Chaan, held 4 to 6 director seats 
each - Over-extnsion concern:
 

Dens Reiley 
Charles Lee
 
Shiley An Jacksn
 
Thomas Usher
 

· Shiley Am Jacksn, with 6 board seat, received our most witheld votes at our 2008 
aiua meetig.
 
· Two directors had long-tenure of i 7-yea - Indepndence concern: 

Charles Lee
 
Thoma Usher
 

The above concern shows there is need for 
 improvement Please encourage our board to 
respond positively to ths proposal: 



, .

Special Shareowner Meetings -

Yes on 3

Notes:
Nick Rossi,  , spnsored this proposal.

The above formt is requested for publication without re-editing, re-formattg or elimination of
text, including beging and concluding text unes pnor agreement is reached. It is
respectfly requested that ths proposa be proofread before it is published in the definitive
proxy to ense that the Íntegrty of the submitted format is replicated in the proxy materials.
Pleas advise if there is any tygraphical question. .

Please note that the title of the proposal is par of the arguent in favor of the proposal. In the
interest of clarty and to avoid confsion the title of ths and each other ballot item is requested to
be" consistent throughout all the proxy materials.

The company is requested to assign a proposa number (represented by "3" above) basd on the
chronological order in which proposals are Slbmitted. The requested designation of"3" or
higher number allows for ratfication of auditors to be item 2.

This proposal is believed to conform with Sta Legal Bulleti No. 14B (CF), September 15,

2004 including:
Accordigly ,going forWard, we believe that it would not be appropriate for companes to
exclude supportg statement language and/or an entire proposal in reliance on rue 14a-8(i)(3) in
the followig circumstances:

· the company objects to factual asertons because they are not supported;
· the company objects to factual assertions that, while not materially false or misleading, may
be disputed or countered; .

· the company objects to factual assertions because those assertions may be interpreted by
shareholders in a maner that is unavorable to the company, its directors, or its offcers;
and/or
· the company objects to sttements because they represent the opinon of the shareholder
proponent or a referenced source, but the statements are not identified specifically as such.

See also: Sun Microsystems, Inc. (July 2l, 2005).

Stock will be held until afer the anua meeting and the proposal wil be presented at the anual
meetig. Please acknowledge this proposal promptly byemail.

***FISMA & OMB Memorandum M-07-16*** 



JOHN CHEVEDDEN
 

  

December 15,2008

Offce of Chief Counsel

Division of Corpration Finance
Secunties and Exchage Commssion
100 F Street, NE
Wasgton, DC 20549

# 1 Marathon Oil Corporation (MO)
Shareholder Position on Company No.Action Request
Rule 14a-8 Proposal: Special Shareholder Meetigs
Nick Rossi

Ladies and Gentlemen:

This is the first response to the company Decembe 12, 2008. no action request regarding this rue
14a-8 proposal with the following resolved sttement:

Special Shareowner Meetings
RESOLVED, Shareowners ask our board to take the steps necessary to amend our
bylaws and each appropriate governing document to give holders of 10% of our
outstanding common stock (or the lowest percentage allowed by law above 10%) the
power to call special shareowner meetings. This includes that such bylaw and/or
charter text wil not have any exception or exclusion conditions (to the fullest extent
permited by state law) that apply only to shareowners but not to management and/or
the board.

The company in effect clais that 25% of shareholders is the sae as 10% of shareholders in the
right to .cal a special meetig. Due to the dispersed ownership of the company (please see the
attachment), the requirement. of 25% of shareholders to call a special meeting essentialy

prevents a special shaeholder meeting from beg called. The dispersed ownership of the
company greatly increass the difculty of caling a special meetig espeially when 25% of a
dispersed group shareholders are ri;quired to tae the exta effort to support the caling of. a
special meetg. For many of thes shareholders their percentae of the tota ownership of the
company is smll.

The company has .provided no evidence from any exprt that would contrct ths. And. the

company has not provided one example of 25% of shaeholders of a company with a simiarly
dispersed ownership of ever calig a special meetig.

For these reasns it is requested that the staf fid that ths resoluton caot be omitted from the
company proxy. It is also respctfy requested that the shareholder have the las opportty to

submit matenal in support of includig ths proposa - since the compay had the first
opportty .

***FISMA & OMB Memorandum M-07-16*** 
***FISMA & OMB Memorandum M-07-16*** 



Sincerely, 

.. John Chevedden
~ ~. ~­
cc: 
Nick Rossi
 

Anthony Wils .(wills(iarthonoil.com)­



Richard J. Kolencik
 
Senior Group Counsel
 

5555 San Felipe (77056-2799) 
P.O. Box 4813 (77210-4813) MARATHOI Oil Corpraion
¿#A) Maraon
Houston, Texas 
Telephone 713/296-2535 
E-Mail: rikolencikltmarathonoil.com 

Sent Via Overnight Mail 
C'::,it

December 12, 2008 ,~"~) .i ¡ : 
...-.i~ ) 
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u.S. Securties and Exchange Commission '-: : i 

Division of Corporation Finance 6 
oOffce of Chief Counsel 
CJl 

100 F Street, N.E. 
Washington, D.C. 20549 

Re: Request for No Action Letter -Stockholder Proposal for Inclusion in Marathon Oil 
Corporation's 2009 Proxy Statement submitted by Nick Rossi 

Ladies and Gentlemen: 

Marathon Oil Corporation, a Delaware corporation ("Marathon") has received a stockholder 
proposal and supporting statement (the "2009 Proposal") from Nick Rossi who designated John 
Chevedden to act on his behalf (the "Proponent") for inclusion in Marathon's proxy statement for 
its 2009 anual meeting of stockholders to be held on April 29, 2009. (A copy of Mr. Rossi's 
cover letter dated October 6, 2008 and the 2009 Proposal are attached hereto as Exhibit A). 
Marathon asks that the staff of the Division of Corporation Finance (the "Staff') not recommend 
to the Securities and Exchange Commssion (the "Commission") that any enforcement action be 
taken if 
 Marathon excludes the 2009 Proposal from its 2009 definitive proxy materials (the "2009 
Proxy Materials"). 

For the reasons stated herein, Marathon respectfully requests that the Staff concur in our view that 
the 2009 Proposal may be excluded from the 2009 Proxy Materials under Rule 14a-8(i)(1O) as 
"substantially implemented" because Marathon's Board of 
 Directors (the "Board") has adopted an 
amendment to Marathon's By-laws that substantially implements the 2009 Proposal (the "By-law 
Amendment"). Accordingly, we request that the Staff concur that Marathon may exclude the 
2009 Proposal from its 2009 Proxy Materials. 

1. The 2009 Proposal 

The 2009 Proposal requests the power of stockholders to call special stockholder meetings, 
stating in relevant par: 

RESOLVED, Shareowners ask our board to take the steps necessar to amend our bylaws 
and each appropriate governng document to give holders of 10% of our outstanding 
common stock (or the lowest percentage allowed by law above 10%) the power to call 
special shareowner meetings. This includes that such bylaw and/or charter text wil not 
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have any exception or exclusion conditions (to the fullest extent permitted by state law) 
applying to shareowners only and meanwhile not apply to management and/or the board. 

n. The 2009 Proposal may be excluded under Rule 14a-8(i(10) because it has been substantially 
implemented 

A. Rule 14a-8(i(10) Background 

Rule 14a-8(i)(1O) permits a company to omit a stockholder proposal from its proxy materials if 
the company has substantially implemented the proposal. The Commission stated in 1976 that 
the predecessor to Rule 14a-8(i)(10) was "designed to avoid the possibility of shareholders having 
to consider matters which have already been favorably acted upon by the management."
 

Exchange Act Release No. 34-12598 (Julv 7. 1976). When a company can demonstrate that it 
already has taken action to address each element of a stockholder proposal, the Staff has 
concured that the proposal has been "substantially implemented" and may be excluded as moot. 
See, for example, Exxon Mobil Corp. (available Jan. 24, 2001); The Gap, Inc. (available Mar. 8, 
1996); and Nordstrom, Inc. (available Feb. 8, 1995). The Commission has refined Rule 14a-
8(i)(1O) over the years. In the 1983 amendments to the proxy rules, the Commission indicated: 

In the past, the Staffhas permitted the exclusion of 
 proposals under Rule 14a-8(i)(1O) only
in those cases where the action requested by the proposal has been fully effected. The 
Commission proposed an interpretative change to permt the omission of proposals that 
have been "substantially implemented by the issuer." While the new interpretative 
position wil add more subjectivity to the application of 
 the provision, the Commission has
determined the previous formalistic application of this provision defeated its purose. 
Exchange Act Release No. 34-20091. at sn.E.5. (Aug. 16. 1983) (the "1983 Release"). 

The 1998 amendments to the proxy rules, which implemented curent Rule 14a-8(i)(1O), 
reaffirmed this position, See Exchange Act Release No. 40018 at n.30 and accompanying text
 
(May 21, 1998). Consequently, as noted in the 1983 Release, in order to be excludable under
 
Rule 14a-8(i)(10), a stockholder proposal need only be "substantially implemented," not "fully
 
effected. "
 

Applying this standard, the Staff has stated that "a determination that the company has 
substantially implemented the proposal depends upon whether (the company's) paricular 
policies, practices and procedures compare favorable with the guidelines of the proposal." See 
Texaco, Inc. (available Mar. 28, 1991). In other words, substantial implementation under Rule 
14a-8(i)(10) requires that a company's actions satisfactorily address the underlying concerns of 
the proposal and the "essential objective" of 
 the proposal have been addressed. See, 


for example.,

Johnson & Johnson (available Feb. 19, 2008); Anheuser-Busch Cos., Inc. (available Jan. 17, 
2007); Conagra Foods, Inc. (available Jul. 3, 2006); 14a-8(i)(1O); The Talbots, Inc. (available 
Apr. 5,2002); Masco Corp. (available Mar. 29, 1999). 

In the case of proposed amendments to a company's governing instruents, the Staff has 
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consistently permitted companies to exclude proposals under Rule 14a-8(i)(1O) when the 
company has already amended instrments in the maner suggested by the proposaL. See, 
Borders Group, Inc. (available Mar. 11, 2008) (allowing the company to exclude a proposal 
requesting its board to amend its by-laws in "order that there is no restrction on the shareholder 
right to call a special meeting, compared to the standard allowed by applicable law on callng a 
special meeting," where the company has already adopted an amendment to its bylaws 
empowering the holders of 
 at least 25% of the shares of 
 the company's outstanding stock to call a 
special meeting); Allegheny Energy Inc. (available Feb. 19, 2008) (permitting the company to 
exclude a proposal that requested its board to amend its bylaws and any other appropriate 
governing document so that there is no restrction on the shareholder right to call a special 
meeting, compared to the standard allowed by applicable law on callng a special meeting, where 
the company had already amended its bylaws so that stockholders entitled to cast at least 25% of 
all votes entitled to be cast at a meeting could call a special meeting); and Hewlett-Packard Co. 
(available Dec. 11,2007) (allowing exclusion of a stockholder proposal requesting (stock)holders
of 25% or less of company common stock to call a special stockholder meeting when the 
company planed to amend its by-laws to permit stockholders ownng at least 25% of company 
stock to call for a special meeting of stockholders). 

The Staff has granted no-action relief on substantial implementation grounds in circumstances 
where company boards of directors exercised discretion in determining how to implement the 
subject matter of a stockholder proposaL. See, Chevron Corp. (available Feb. 19, 2008) and 
Citigroup Inc. (available Feb. 12,2008) (each permitting the exclusion of a stockholder proposal 
asking the board to amend the bylaws and such other appropriate governing documents to give 
holders of 10% to 25% of outstanding common stock the power to call a special stockholder 
meeting, and expressly favoring 10% as the threshold, when the board determined the best means 
to implement the proposal was by adopting an amendment to the by-laws giving holders of 25% 
of the outstanding common stock the ability to call for a special meeting). 

B. The By-Law Amendment Substantially Implements the 2009 Proposal 

Marathon's Board of 
 Directors has taken action on this matter 

By way of background, the stockholders of Marathon approved, at Marathon's 2008 Anual 
Meeting of Stockholders, a similar proposal by the Proponent relating to the ability of 
stockholders to call a special meeting (the "2008 Proposal"). The 2008 Proposal requested that 
the Board amend Marathon's bylaws "and any other appropriate governing documents to give 
holders of 10% to 25% of (Marathon's) outstanding common stock the power to call a special 
shareholder meeting, in compliance with applicable law." 

As disclosed in Marathon's Curent Report on Form 8-K fied with the Commission on November 
4, 2008, Marathon's Board adopted and approved amendments to Marathon's By-laws which 
provide for the right of stockholders who, individually or collectively, own 25% or more of the 
outstanding shares of common stock of 
 Marathon to call for a special meeting of stockholders. 
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Section 1.1 ofthe By-laws states, in par: 

Special meetings of the stockholders (i) may be called at any time by the Board of 
Directors and (ii) shall be called by the chairman of the Board of Directors or the chief 
executive officer of the Corporation following receipt by the secretar of the Corporation 
of a wrtten request of a holder or holders of not less than twenty-five percent of the
 

outstanding shares of the Corporation's common stock. Any such request by a 
stockholder or stockholders to call a special meeting must: (i) be accompaned by proof of 
ownership of record of not less than twenty-five percent of the outstanding shares of the 
Corporation's common stock; (ii) specify the matter or matters to be acted upon at such 
meeting, each of which must be a proper subject for stockholder action under applicable 
law, which specification must include the complete text of any resolution or any
 

amendment to any document applicable to the Corporation intended to be presented at the 
meeting; (iii) state, the reasons for conducting such business at a special meeting of 
stockholders; and (iv) provide any other information which may be required pursuant to 
these By-laws or any other information with respect to the matter or matters requested to 
be acted upon which may be required to be disclosed under the Delaware General 
Corporation Law or included in a proxy statement filed pursuant to the rules of the 
Securties and Exchange Commission, and, as to each stockholder requesting the meeting 
and each other person, if any, who is a beneficial owner of the shares held by such 
stockholder, (a) their name and address, (b) the class and number of shares of the 
Corporation which are owned beneficially or of record, and (c) any material interest in the 
business to be brought before the meeting. Without limiting the generality of the 
foregoing: (a) in the case of any such request to call a special meeting for the purose of 
(or for multiple puroses that include) considering any nominee or nominees to serve on 
the Board of Directors, such request shall set forth all the information required to be 
included in a notice to which the provisions of the fourth sentence of Section 1.3 of these 
By-laws apply, and the provisions of the fifth sentence of Section 1.4 of these By-laws 
shall be applicable; and (b) in the case of any such request to call a special meeting for 
other purose or puroses, such request shall set forth all the information required to be 
included in a notice to which the provisions of the sixth sentence of Section 1.4 of these 
By-laws apply. 

Neither the anual meeting nor any special meeting of stockholders need be held
 

within the State of 
 Delaware. 
Any action required to be taken at any anual or special meeting of the stockholders 

of the Corporation, or any action which may be taken at any anual or special meeting of 
the stockholders or otherwise, may not be taken without a meeting, prior notice and a vote, 
and stockholders may not act by wrtten consent. 

As noted above, Commission statements and Staff precedent with respect to Rule 14a-8(i)(10) 
permits exclusion of a stockholder proposal when a company has implemented the essential 
objective of the proposal, even when the maner by which a company implements the proposal 
does not correspond precisely to the action sought by the stockholder proponent. See Exchange 
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Act Release No 20091 (Aug. 16. 1983). The By-law amendment sets a different percentage (25% 
of Marathon's outstanding common stock) rather than the 10% favored by the Proponent. 

The Staff does not require companes to implement every detail of a proposal to warant exclusion 
under Rule 14a-8(i)(10). Rather, a company need only have to appropriately address the concerns 
underlying such a proposal. See 3M Co. (available Feb. 27, 2008) (excluding a proposal to amend 
the bylaws and any other appropriate governng document to give holders of a reasonable 
percentage of common stock of 
 the company the power to call a special stockholders' meeting, in 
compliance with applicable law); Johnson & Johnson (available Dec. 21, 2007) and 3M Co. 
(available Feb. 27, 2008) (permitting the exclusion of a stockholder proposal asking the board to 
amend the bylaws and such other appropriate governng document to give holders of a reasonable 
percentage of outstanding common stock the right to call a special stockholders meeting, where 
the board determined the best means to implement the proposal was by adopting an amendment to 
the bylaws giving holders of 25% of the outstanding common stock the ability to call a special 
meeting). 

Additionally, the Staff has also taken a no-action position with regard to the exclusion of 
proposals requesting a special meeting and expressly favoring a 10% threshold, where the 
company has adopted a bylaw granting holders of 25% of the voting stock to call a special 
meeting. See, for example, Chevron Corp. (available Feb. 19, 2008); Citigroup Inc. (available 
Feb. 12,2008); and Hewlett-Packard Co. (available Dec. 11,2007). 

N. Conclusion
 

The amended By-laws that have been adopted by the Board responds directly to the 2008 
Proposal, to which the statement in support of the 2009 Proposal refers, and implements the 
essential objective of 
 the 2009 Proposal by allowing stockholders of 
 Marathon the opportty to

call a special meeting. Accordingly, for the reasons set forth above Marathon believes the 2009
 
Proposal may therefore be excluded from Marathon's 2009 Proxy Materials under Rule 14a­
8(i)(10).
 

Based on the foregoing analysis, Marathon respectfully requests the Staff confirm that it wil not
 
recommend any enforcement action if Marathon excludes the 2009 Proposal from the 2009 Proxy
 
Materials.
 

In accordance with Rule 14a-8u) of the Exchange Act, Marathon is enclosing six copies of this 
letter and the exhibits. A copy of this letter and exhibits are also being mailed on this date to the 
Proponent in accordance with Rule 14a-8(j), thereby notifying him of Marathon's intention to 
omit the 2009 Proposal from the 2009 Proxy Materials. Pursuant to Rule 14a-8(j), this letter is 
being submitted not less than 80 days prior to the date Marathon intends to fie its definitive 2009 
Proxy Materials. Please acknowledge receipt of the enclosed materials by date-stamping the 
enclosed receipt copy of this letter and returning it in the enclosed, self-addressed postage-paid 
envelope. 
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If the Staff disagrees with any of the conclusions or positions taken herein, such that it wil not be 
able to take the no-action position requested, Marathon would appreciate the opportty to 
confer with the Staff prior to the issuance of a negative response. If you have any questions, 
please feel free to call me at 713-296-2535.sit tÚ 
Richard J. Kolencik 
Sr. Group Counsel 

RJ227999 

Attachments 

cc: W.F. Schwind, Jr. (w/out attachments) 
John Chevedden, (w/attachments - regular mail) 



EXIDBIT A
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Mr. Thoma J. Usher
Chaian
Marathon Oil Corporation (MRO)
5555 San Felipe Rd
Houston TX 77056

Dear Mr. Usher,
Rule i 4a-8 Proposal

This Rule 14a-8 proposal is respectfy submitted in support of the long-ter performance of
our company. Ths proposa is for the next anua shareholder meetig. Rule 14a-8
requiements are intended to be met includig.the contiuous ownership of the required stock
value until afer the date of the respective shareholder meeting and the,presentaton of this
proposa at the anual meetig. Ths submitted format, with the shaeholder-supplied emphasis,

is intended to be used for defiitive proxy publication. Ths is the proxy for John Chevedden
and/or his designee to act on my behalf regarding ths Rule i 4a-8 proposa for the forthcomig
shareholder meeting before, durg and afer the forthcoming shareholder meetig. Please direct

all future cornwrcations to John Chevedden (PH:                          at:
             ) earhl  i

to facil                                           and in order that it wil be verifa'/le that communicationsha  sent. i
Your consideration and the consideration of the Board of Directors is appreciated in support of
the long-term performce of our company. Pleas acknowledge recelpt of ths proposa~omptly by em~. '
Sincerely, ,~~ ;6/ c./t)'ß

i

cc: Willam F. Schwind, Jr.
Corprate Secretar
PH: 713-629-6600

FX: 713-296-2952

FX: 713-499-6754

Richard Kolencik .(rjkolencik~arathonoi1.com;:

Assistant Secretar
PH: 713-296-2535

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 
*** FISMA & OMB Memorandum M-07-16 *** 



(MRO: Rule 14a~8 Proposa, October 21, 20081
3 - Special Shareowner Meetings 

RESOL VED, Shareowners ask our board to tae the steps necessar to amend our bylaws and 
each appropriate goverg document to give holders of 10% of our outstandig common stock 
(or the lowest percentage allowed by law above 10%) the power to call special shareowner 
meetings. This includes tht such bylaw and/or chaer text wil not have any exception or
 

exclusion conditions (to the fullest extent permtted by stte law) applying to shareowners only 
and meanwhile not apply to management and/or the board. 

Statement of Nick Rossi 
Special meetings alIow.shareowners to vote on importt matters, such as electing new directors, 
that can arse between anua meetings. If shareowners Camot call special meetis, 
management may become insuated and investor retus may sufer. Shareowners should have
 
the abilty to call a special meeting when a matter is suficiently important to merit prompt
 
consideration.
 

Fidelity and Vanguard have supported a shareholder right to call a special meeting. The proxy 
voting guidelines of many public employee pension fuds also favor this right. Governance 
ratings services, such as The Corporate Librar and Governance Metrcs Interationa, tae 
special meeting rights into consideration when assigng company ratings. 

Ths proposa topic won 69o/o-support at our 2008 anual meeting. The Council of Institutional 
Investors ww.cii.org recommends timely adoption of shareholder proposals upon receiving 
their first 5 I % or higher vote. 

The merits of ths Special Shareowner Meetings proposal should also be considered in the
 

context of the need for fuer improvements in our company's coIprate goverance and in 
individual director performance. In 2008 tne following governce and performance issues were 
identified: 

· The Corporate Librar ww.thecoi;oratelibrar.com.anindependent investment research
 

firm rated our company:
liD" in Overal Board Effectiveness.
 

"High Governance Risk Assessment."

II High Concern" in executive pay - $ i 9 milion. 

· No shareholder right to cumulative voting.
 

· No shareholder right to act by wrtten consent. 
· No shareholder right to call a special meeting. 

· Four directors, including our Chaian, held 4 to 6 diector seats' 
each - Over-extension concer:
 

Denns Reiley
 
Charles Lee
 
Shirley An Jackson
 
Thomas Usher 

· Shiley An Jacksn, with 6 board seats, received the most witheld votes at our 2008anua meeting. '

· Two directors had long-tenure of 17-years - Independence concern: 

Chales Lee
 

Thomas Usher 



                                     

¡I./l
í
/

The above concern shows there is need for improvement. Pleas encourage our board to
respond positively to this proposa:

Special Shareowner Meetings -
Yes on 3

Notes:
Nick Rossi,  sponsored ths proposal.

The above format is requested for publicaton without re-editi, re-formatting or elimition of

text, includig beginng and concluding text, uness prior agreement is reached. It is
respectflly requested that this proposal be proofrea before it is published in the definitive
proxy to ensure that the integrty of the submitted format is replicated in the proxy materials.
Please advise if there is any typographical question.

Please note that the title of the proposal is par of the argument in favor of the proposal. In the
interest of clarity and to avoid confsion the title of ths and each other ballot item is requested to
be consistent throughout all the proxy materials.

The company is requested to assign a proposal number (represented by "3 " above) bas on the
chronological order in which proposals are submitted. The requested designation of "3" or
higher number allows for ratification of auditors to be item 2. '

Ths proposal is believed to conform with Staf Legal Bulleti No. 14B (CF), September 15,
2004 includig:

Accordingly, going forward, we believe that it would not be appropriate for companes to
exclude supportg sttement language and/or an entire proposa in reliance on rue 14a-8(i)(3) in
the followig circumsces:

· the company objects to factu assertons because they are not supported;

· the company objects to factu assertons that, whie not materially false or misleading, may
be disputed or countered;
· the company objects to factu assertions because those assertons may be interpreted by

shareholders in a maner that is unfavorable to the company, its directors, or its offcers;
and/or
· the company objects to statements because they represet the opinion of the shareholder
proponent or a referenced source, but the sttements are not identifed specificay as such.

See also: Sun Microsystems, Inc. (July 21, 2005).

Stock wil be held until afer the anual meetig and the proposal will be presented, at the anual

meeting. Pleas acknowledge ths proposal promptly by emaiL.

*** FISMA & OMB Memorandum M-07-16 *** 




