
 

 

 

 

  
    

   
   

  
  
   

 
 
 

 
 

 
 

 

 
     
 

 
 
      
 
      
   
    
 

 
 

  
 
 

Erika Moore 
SENIOR ASSOCIATE GENERAL COUNSEL 
805 KING FARM BOULEVARD 
ROCKVILLE, MD 20850 
P: ( 
F: 
E: 

November 9, 2016 

Brent J. Fields 
Secretary 
U.S. Securities and Exchange Commission 
100 F Street, NE 
Washington, DC  20549-1090 

Re: Amendment No. 1 (SR-ISEGemini-2016-10 A-1) 

Dear Mr. Fields: 

ISE Gemini, LLC filed the above-referenced filing on November 9, 2016. 

Sincerely, 

Erika Moore 
Senior Associate General Counsel 
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SR-ISEGemini-2016-10 Amendment No. 1	 Page 3 of 7 

SR-ISEGemini-2016-10 Amendment No. 1 

ISE Gemini, LLC (“ISE Gemini” or “Exchange”), pursuant to Section 19(b)(1) of 

the Securities Exchange Act of 1934 (“Act”)1 and Rule 19b-4 thereunder,2 is filing with 

the Securities and Exchange Commission (“SEC” or “Commission”) this Amendment 

No. 1 to SR-ISEGemini-2016-10, submitted on September 15, 2016, to make the 

following changes to the pending 19b-4 and Exhibit 1. 

1.	 On page 20 of the 19b-4, insert the underlined text at the end of 

footnote 30: 

In addition, at the request of Nasdaq, the Stockholder Nominee(s) 

must submit all completed and signed questionnaires required of Nasdaq’s 

directors and officers.  Nasdaq may request such additional information as 

necessary to (y) permit the Board to determine if each Stockholder 

Nominee satisfies the requirements of the proxy access provision of the 

By-Laws or if each Stockholder Nominee is independent under the listing 

standards of The NASDAQ Stock Market, any applicable rules of the SEC 

and any publicly disclosed standards used by the Board in determining and 

disclosing the independence of Nasdaq’s directors30 and/or (z) permit 

Nasdaq’s Corporate Secretary to determine the classification of such 

nominee as an Industry, Non-Industry, Issuer or Public Director, if 

applicable, in order to make the certification referenced in Section 

4.13(h)(iii) of the By-Laws.31 

15 U.S.C. 78s(b)(1). 

17 CFR 240.19b-4. 

1 

2 

http:By-Laws.31


     
 

 
 

  
 

 
 

 
 

 
 

 
  

   
   

 
  

 
     

  

   

 

   

 

 

 

   

 
 

   

 

 

   

   

SR-ISEGemini-2016-10 Amendment No. 1	 Page 4 of 7 

* * * * * 

30 Currently, the independence of Nasdaq’s directors is determined 
pursuant to the definition of “Independent Director” in Listing 
Rule 5605(a)(2) of The NASDAQ Stock Market, under which 
certain categories of individuals cannot be deemed independent 
and with respect to other individuals, the Board must make an 
affirmative determination that such individual has no relationship 
that, in the opinion of the Board, would interfere with the exercise 
of independent judgment in carrying out the responsibilities of a 
director.  Other independence standards under the SEC rules and 
the Listing Rules of The NASDAQ Stock Market apply to 
members of certain of the Board’s committees. See footnote 33, 
infra. 

31	 No change. 

2.	 On page 22 of the 19b-4, insert the underlined text at the end of 

footnote 33: 

Proposed Section 3.6(h) of the By-Laws 

Proposed Section 3.6(h) provides that Nasdaq shall not be required 

to include a Stockholder Nominee in its proxy materials for any meeting 

of stockholders under certain circumstances.  In these situations, the proxy 

access nomination shall be disregarded and no vote on such Stockholder 

Nominee will occur, even if Nasdaq has received proxies in respect of the 

vote.  	These circumstances occur when the Stockholder Nominee: 

* * * * * 

•	 is not independent under the listing standards of The NASDAQ 

Stock Market, any applicable rules of the SEC and any publicly 

disclosed standards used by the Board in determining and 

disclosing independence of Nasdaq’s directors, in each case as 

determined by the Board in its sole discretion;33 



     
 

 
 

   
   
   

  
   

  
   

  
   

 
  

  
  

 
  

  
 

  
 

  
 

   

 

 

 

 

 

  

 

  

  

  

SR-ISEGemini-2016-10 Amendment No. 1 Page 5 of 7 

* * * * * 

33 See proposed Section 3.6(h)(ii) of the By-Laws; see also footnote 
30, supra. Other than the listing standards of The NASDAQ Stock 
Market and any applicable rules of the SEC, Nasdaq’s Board does 
not currently use any additional standards to determine and 
disclose the independence of Nasdaq’s directors. If Nasdaq’s 
Board adopts any such standards in the future, such standards will 
be required to be publicly disclosed and will be additional to, more 
stringent than and not conflicting with the listing standards of The 
NASDAQ Stock Market or any applicable rules of the SEC.  Any 
future such standards will be used to determine and disclose the 
independence of all of Nasdaq’s directors.  However, the 
Committee and/or the Board may nominate a candidate who does 
not qualify as “independent” under any future such standards, 
provided that such nomination does not cause Nasdaq to fall out of 
compliance with the By-Laws, the listing standards of The 
NASDAQ Stock Market, any applicable rules of the SEC and any 
other applicable policies or regulations.  Any future such standards 
will be filed with and approved by the Commission pursuant to 
Section 19(b) of the Act prior to becoming effective.  Following 
implementation, any future such standards will be at least 
referenced in Nasdaq’s Corporate Governance Guidelines. 

3. On pages 48-49 of Exhibit 1, insert the underlined text at the end of 

footnote 28: 

In addition, at the request of Nasdaq, the Stockholder Nominee(s) 

must submit all completed and signed questionnaires required of Nasdaq’s 

directors and officers.  Nasdaq may request such additional information as 

necessary to (y) permit the Board to determine if each Stockholder 

Nominee satisfies the requirements of the proxy access provision of the 

By-Laws or if each Stockholder Nominee is independent under the listing 

standards of The NASDAQ Stock Market, any applicable rules of the SEC 

and any publicly disclosed standards used by the Board in determining and 

disclosing the independence of Nasdaq’s directors28 and/or (z) permit 



     
 

 

  

  

 
 

  
  

 
 

 

  
 

 

  
   

 
  

 
    

  

   

 

   

 

 

   

   

 
 

SR-ISEGemini-2016-10 Amendment No. 1	 Page 6 of 7 

Nasdaq’s Corporate Secretary to determine the classification of such 

nominee as an Industry, Non-Industry, Issuer or Public Director, if 

applicable, in order to make the certification referenced in Section 

4.13(h)(iii) of the By-Laws.29 

* * * * * 

28	 Currently, the independence of Nasdaq’s directors is determined 
pursuant to the definition of “Independent Director” in Listing 
Rule 5605(a)(2) of The NASDAQ Stock Market, under which 
certain categories of individuals cannot be deemed independent 
and with respect to other individuals, the Board must make an 
affirmative determination that such individual has no relationship 
that, in the opinion of the Board, would interfere with the exercise 
of independent judgment in carrying out the responsibilities of a 
director.  Other independence standards under the SEC rules and 
the Listing Rules of The NASDAQ Stock Market apply to 
members of certain of the Board’s committees. See footnote 31, 
infra. 

29	 No change. 

4. On page 50 of Exhibit 1, insert the underlined text at the end of 

footnote 31: 

Proposed Section 3.6(h) of the By-Laws 

Proposed Section 3.6(h) provides that Nasdaq shall not be required 

to include a Stockholder Nominee in its proxy materials for any meeting 

of stockholders under certain circumstances.  In these situations, the proxy 

access nomination shall be disregarded and no vote on such Stockholder 

Nominee will occur, even if Nasdaq has received proxies in respect of the 

vote.  These circumstances occur when the Stockholder Nominee: 

* * * * * 

http:By-Laws.29
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• is not independent under the listing standards of The NASDAQ 

Stock Market, any applicable rules of the SEC and any publicly 

disclosed standards used by the Board in determining and 

disclosing independence of Nasdaq’s directors, in each case as 

determined by the Board in its sole discretion;31 

* * * * * 

31	 See proposed Section 3.6(h)(ii) of the By-Laws; see also footnote 
28, supra. Other than the listing standards of The NASDAQ Stock 
Market and any applicable rules of the SEC, Nasdaq’s Board does 
not currently use any additional standards to determine and 
disclose the independence of Nasdaq’s directors.  If Nasdaq’s 
Board adopts any such standards in the future, such standards will 
be required to be publicly disclosed and will be additional to, more 
stringent than and not conflicting with the listing standards of The 
NASDAQ Stock Market or any applicable rules of the SEC. Any 
future such standards will be used to determine and disclose the 
independence of all of Nasdaq’s directors.  However, the 
Committee and/or the Board may nominate a candidate who does 
not qualify as “independent” under any future such standards, 
provided that such nomination does not cause Nasdaq to fall out of 
compliance with the By-Laws, the listing standards of The 
NASDAQ Stock Market, any applicable rules of the SEC and any 
other applicable policies or regulations.  Any future such standards 
will be filed with and approved by the Commission pursuant to 
Section 19(b) of the Act prior to becoming effective.  Following 
implementation, any future such standards will be at least 
referenced in Nasdaq’s Corporate Governance Guidelines. 

SR-ISEGemini-2016-10, as amended, remains consistent with the Securities 

Exchange Act of 1934, and specifically with Section 6(b)(5), because it makes clarifying 

changes to the filing.  Amendment No. 1 specifically clarifies the applicability and 

location of any future standards adopted by Nasdaq’s board to determine and disclose the 

independence of Nasdaq’s directors. 
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