
 

   

   

  

 
 

 

 

   

 
   

           
 
 

 
 

 

 

 
 
 

 

 
 

 
 

                  
   

   
   

 

     

    

 

   

 

   
   
   
   

     
 

 

 
 
   

   
   

   
 

    
 
   

   
   

 
   

   
 

                       
 

   
   
 

   

   

   
 

   
 

 

   

 

 
   

 
 

 
 
   
   
   
   
   
   

   
   
   

     
 

   

                   
   
   
   

     
     

   

 

 

 

   
 

 
 
 

   
   
   
 

   
 

   
   

 

   
     
 
   

     
     

 
   
 

   
     

 

 

   

   
     

 
   
   
   
   
     

 
   

     
   

 
 
   

   
 

     

       
 

     
   
     

 

   

 
   
   

 
   
 

 
 

   
   
   
   

 
 
   
 
   
 

   
  

   
     

   

   

   
   
   
   
 

 
   

 
   
   
 

 

   
   
   
   
 
     

 
   

       
     

 
   

   
 
   

 
   

 
 
 

   

 
   

   
 

   
    

   
   

   

   
 

   
 

   
 
 
 
 

   
 

 

   
   
 

   
     
  

 
 

 

Cordium Telephonne +1 212‐515‐28000 
3 Park Avenu e, 14th Floor cordium. com 
New York, NYY 10016 

October 1, 2013 

Submitteed Electroniccally via Em ail 
(rule‐commments@seec.gov) 

Elizabethh M. Murphyy, Secretary 
Securitie s and Excha nge Commisssion 
100 F Strreet, NE 
Washington, DC 205449‐1090 

Re:	 Notice of Filing of a Proposeed Rule Channge to Amennd FINRA Ruule 5131 
File Number SR‐‐FINRA‐20133‐037 

Dear Sec retary Murpphy: 

Cordium1 appreciates thhe opportunnity to provvide comments on thee Securitiess and 
Exchangee Commissioon’s (the “SSEC”) Noticee of Filing oof a Propossed Rule Chhange to Ammend 
Financial Industry RRegulatory Authority ( “FINRA”) R ule 5131 ( New Issue Allocations and 
Distributions). Generally, FINRAA Rule 5131 (b) (the “an nti‐spinning rrule”) is dessigned to preevent 
the alloccation and distribution of new isssues to acccounts in wwhich executtive officerss and 
directorss of investmment bankingg clients, annd persons mmaterially s upported byy such execcutive 
officers and directors, have a beneficiaal interest in exchangge for inveestment banking 
business. Private funnds have att empted to mmeet the de minimis excception,2 butt frequently have 
had difficculty obtain ing and agggregating thee informatioon from the eir indirect bbeneficial owwners 
(e.g., parrticipants in any fund off funds invesstors) that wwould allow them to reppresent thatt they 
meet th e de minimmis. Unlesss such fundds opt to uuse a carvee‐out proce dure (restr icting 
allocations to covereed persons), these fundss are prohibi ted from pa rticipating inn new issuess. 

The propose d FINRA Ruule 5131 ammendments would provvide a limitted exceptioon to 
FINRA Ruule 5131(b) in the privaate fund of funds conteext, allowingg FINRA memmbers to reely on 
written representations from certain accounts that do not loook through to the inddirect 
beneficiaal owners off a fund inveested in thee account. TThe structuree and investment activ t ity of 
most private invest ment funds make it almost imposssible for a n individuall to engage in a 
spinning arrangemennt through a fund of fun ds or other entity investting in a direect fund. Ass 

1 Cordium (formerly knowwn as HedgeO p Compliance, LLC) is a globaal regulatory annd compliancee consultant to o 
investment advisers, privvate funds and registered invvestment comppanies. Cordiuum’s private fu nd clients incluude 
funds of fuunds with aggreegate assets unnder managemment in excess of $60 billion. 
2 Rule 51311(b)(2) providees a de minimiss exception forr allocations too an account (ee.g., a fund) in which the benneficial 
interests oof covered perssons of a comppany do not excceed in the agggregate 25% o f the account. 



         
       
      

 
 

 
                             
                                 

                         
           

 
                           

                           
                                  

                                 
                                   

                              
 

                         
                         
                               

                                     
            

 
                               
                 
 

                       
                                 

                             
                              
                           
                             

                                    
                                 

                               
                        
 

                         
                                 

                           
                                         
                                 

                                   
                                     
                                       
                                    
 

Ms. Elizabeth M. Murphy, Secretary 
Securities and Exchange Commission 
October 1, 2013 

described in the Notice of Filing, FINRA believes that funds of funds meeting certain proposed 
conditions do not raise the concerns that FINRA Rule 5131(b) is intended to address and that it 
is unlikely that the proportional benefits to any particular indirect investor would promote 
spinning with respect to such funds. 

Cordium concurs with FINRA’s assessment of the unlikelihood of spinning in the fund of 
funds context, and fully supports amending FINRA Rule 5131 to provide an exception with 
respect to these funds. There is no policy reason to support a blanket denial of participation in 
new issues by these funds; generally, an investor in a fund of funds (even a potential covered 
person) does not have the power to direct which broker a portfolio fund uses or will use and 
may not even know in which portfolio funds the fund of funds is invested. 

However, while Cordium commends FINRA on the goals of the proposed rule change, 
Cordium respectfully submits that certain of the conditions set out in the proposed 
amendments are unnecessary to ensure that a fund poses minimal risk of spinning, and in fact 
are so restrictive that they would result in a very small number of fund of funds being able to 
avail themselves of the new exception. 

Eliminate Proposed Fifth Condition that No Beneficial Owner of the Fund of Funds is Also a 
Control Person of the Fund of Funds’ Investment Adviser 

Specifically, Cordium suggests that FINRA eliminate the proposed fifth condition that the 
fund of funds “not have a beneficial owner that also is a control person of such fund’s 
investment adviser.” If a fund of funds meets the remaining proposed conditions, this fifth 
condition in no way further minimizes the danger of spinning. If the portfolio fund’s investment 
adviser and the fund of fund’s investment adviser have no common control person (the 
proposed rule change’s sixth condition), it should not make a difference whether or not the 
fund of funds has a beneficial owner that is a control person of the such fund’s adviser. Since 
the fund of fund’s investment adviser will have no say in the investments being made by the 
portfolio fund, whether or not a control person of the fund of fund’s investment adviser has 
any beneficial ownership interest in the fund of funds is irrelevant. 

Cordium believes that the proposed fifth condition can be eliminated without any harm 
to FINRA’s goal of assuring that a member’s new issue allocation will not be in furtherance of 
spinning and that compliance burdens are appropriately reduced where the risk of spinning is 
low. It is very common for a fund of funds to have an investor which is both a beneficial owner 
of the fund of funds and a control person of such fund’s investment adviser. Imposing the 
proposed condition would lead to a situation where a fund of funds would not be able to rely 
on the exception if its manager or certain affiliates own even a single share of the fund, even if 
such investors own less than 25% of the fund of funds, and the fund of funds itself (i) owns less 
than a 25% interest in the portfolio fund and (ii) is not affiliated with the investment adviser to 
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Ms. Elizabbeth M. Murpphy, Secretaryy 
Securitiess and Exchangge Commissioon 
October 1, 2013 

such porrtfolio fund. Eliminatingg the propossed fifth co ndition wouuld allow m any more oof the 
funds of funds for wwhich FINRA has crafted the propossed exceptioon to avail thhemselves oof the 
new exceeption. 

Reconsidder Size of Fuund Threshoold 

Cordium resppectfully reqquests that FFINRA and t he SEC recoonsider the ssecond propposed 
conditionn, i.e., that tthe fund havve assets greeater than $$50 million. If a fund of funds meetts the 
other prooposed condditions, we ddo not belieeve that the size of the fund will haave a meaniingful 
impact oon the poss ibility of sp inning. Reqquiring a m inimum funnd size may also reducee the 
number of funds of ffunds that wwill be able tto rely on thhe new exce ption. The NNotice statess that 
the requuirements rregarding thhe minimumm size of tthe private fund and the percenntage 
ownership thresholdds (i.e., the fund owns less than 2 25% of an a ccount and is not a fu nd in 
which a ssingle investtor has a be neficial inte rest of 25% or more) arre meant to ensure thatt “the 
proportioonal benefit of any neww issue allocaation to a si ngle indirecct beneficial owner wouuld be 
insufficieent to furthher spinningg.” Cordium believes t hat the commbination oof the propposed 
percentaage ownershhip thresholdds, the abse nce of a commmon contrrol person b etween the fund 
of fund’ss investmentt adviser an d the portfoolio fund’s innvestment aadviser and the fact thaat the 
fund of ffunds was nnot formed for the spe cific purpos e of investi ng in the poortfolio fundd are 
more thaan sufficientt to evidencce the unlik elihood of sspinning. AAlternatively,, Cordium wwould 
suggest tthat FINRA’ss objective wwould be mmet with a loower minimmum assets rrequirementt and 
asks thatt FINRA conssider a lowerr fund size thhreshold. 

****************** 

The eliminati on of the prroposed conndition that tthe fund of funds “not have a beneeficial 

owner thhat also is a control per son of such fund’s inve stment adviiser” and th e eliminatioon (or 

reductionn) of the sizze of fund tthreshold wwould be coonsistent witth the intennt of FINRA Rule 

5131(b) and would mmake additi onal capital available foor initial pu blic offeringgs, increasin g the 

market bby allowing t hese funds oof funds to pparticipate. 

Cordium apppreciates thee opportunitty to providde these co mments to the SEC. Iff you 

have anyy questions aabout these comments, or if we cann provide fu urther informmation, pleasse do 

not hesittate to contaact the undeersigned at (2212) 515‐2801. 

Respectfullyy submitted, 

William G. MMulligan, CEEO 
Cordium USS 
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