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DEPARTMENT OF STATE TREASURER JANET COWELL, TREASURER 

October 17, 2016 

Vi,a Electro1iic Submission 

Mr. Brent J. Fields 
Secretary 
United States Securities and Exchange Commission 
100 F. Street, N.E. 
Washington, D.C. 20549-1090 

Re: File No. 87-18-16, Request for Comment on Subpart 400 of Regulation S-K 
Disclosure Requirements Relating to Management, Certain Security 
Holders and Corporate Governance Matters 

Dear Mr. Fields: 

The North Carolina Departme11t of State Treasurer respectfully submits this letter 
regarding "Subpart 400 of Regulation S-I{ Disclosl1re Requirements" of the United States 
Securities and Exchange Commission (SEC). We submit this letter in service of the fiduciar:y 
duty u11der N.C.G .S. § 147-69.7 to invest and manage funds of the North Carolina Retirement 
Systems solely in the interest of the participants and beneficiaries and in a manner that is 
consistent with statutes, regulations, and policies.1 

Our letter provides a particular recommendation regarding board nominee disclosures in 
proxy statements. Attached is our March 31, 2015 Petition for Amendment of Proxy Rule 
Regarding Board Nominee Disclosure - Chart I Matrix Approach, to be considered together 
with this letter. 

Amendment of Prox1' Rule Regarding Board Nominee Disclosure 

Investors increasingly use information about how boards are composed to evaluate the 
quality of a company's governance, and investors need this information about tens of 

1 The North Carolina Retirement Systen1s currently encompass the Teachers' and State Employees' 
Retirement System, the Consolidated Judicial Retirement System, the Firemen's and Rescue Wol'kcrs' 
Pension Fl1nd, the Local Governmental Employees' Retire1nent System, the Legislative Retirement Systen1, 
the North Carolina National Guard Pension Fund, the Legislative Retirement Fund, and the Retiree Health 
Benefit Fund. These funds are invested by the Department of State Treasurer under authority granted by 
law to the Treasurer of the State of North Carolina. 
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thousands of people to be for1natted for computer-based analysis. 2 These points underpin our 
April 2015 petition to the SEC for rule making about how registrants disclose the composition 
of their boards.3 

Our underlying belief is that boards which include directors of diverse backgrounds 
and experiences will think more critically and better govern their companies. Investors need 
transparent and standard information about boards' composition in order to evaluate 
registrants' board nominees effectively. 

It is our recommendation that the SEC amend Item 407(c)(2)(v) of Regulation S-K to 
require registrants to use a chart or matrix to disclose their board nominees' gender, race, 
ethnicity, skills, experiences, and qualifications. 4 This specific disclosure will provide 
investors with necessary information to evaluate whether the prospective director nominees 
bring the requisite attributes and skills to the board. 

Currently, Item 407(c)(2)(v) of Regulation S-K requires registrants to identify the 
ininimurn skills, experiences, and attributes that all board candidates and nominees are 
expected to possess. This current disclosure presents a challenge because it is difficult for 
investors to determine racial, ethnic, and gender diversity of directors and director nominees. 
Although some corporations provide aggregate board diversity information, board level data 
is not available for all companies, and individual director diversity attributes are not 
uniformly reported. 5 As a result, investors who are concerned with gender, racial, and ethnic 
diversity must do their own investigation to obtain this information. This work can be time 
consuming, expensive, and fraught with i11accuracies. 

Our proposed revision would require registrants to indicate each nominee's gender, 
race, ethnicity, skills, experie11ces, and attributes in a chart or matrix. We propose amending 
Regulation S-K of the Securities Act of 1933 (last amended December 16, 2009, effective 
February 28, 2010), 17 C.F.R. § 229.407(c)(2)(v), as follows [added language is underlined]: 

Describe any specific mini1n um qualifications that the nominating committee 
believes must be met by a nominating committee-recommended nominee for a 
position on the registrant's board of directors, and describe any specific 
qualities or skills that the nominating committee believes are necessary for one 

2 Question #320: "How could \Ve facilitate or encourage better presentatio11 of disclos1u·e by registrants?" 
3 Cowell, Janet, et al. "Petition for Amendment of Proxy Rule Regarding Boa1·d Nominee Disclosure ­
Chart/l\1atrix Approach," 31 March 2015, available at https;//\v\vw.sec.gov/rules/petitions/20lf5/petn4-682.pdf. 
4 Question #3211: "Sho11ld we revise a11y of our current disclos11re rules to req11ire a standardized tabular or 
graphic presentation rather than, or in addition to, the narrative discloslli·e we c11rrently require?" 
5 See Catalyst Alliance for Board Diversity, Missing Pieces: ~Vonien and Minorities on Fortune 500 Boards ­
2012 Census, (2013): http;//,v\v,v.catalyst.org/svstem/files/2012 abd missing pieces final 8 15 13.pdf. 
Although so1ne data is reported by company for organizations with 40% or more diversity, gender, race. and 
ethnicity are not reported for specific board members. 
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or more of the registrant's directors to possess. When the disclosure for this 
paragraph is presented in a proxy or information statement relating to the 
election of directors. these qualities. along with the nominee's gender. race. and 
ethnicity should be presented in a chart or matrix form. 

Conclusion 

The SEC's Disclosure Effectiveness Init iative addresses a very important priority for 
investors and comes at a pivotal time in the progress of technology, the use of data, the 
foresightedness of registrants and investors alike, and the standards ofcorporate governance. 

The North Carolina Department of State Treasurer appreciates the opportunity to 
comment on the Disclosure Effectiveness Project. It is our belief that investors need more and 
better information from registrants about director nominees in order to evaluate how 
individual directors can function together as a critical-thinking unit. More generally, we 
believe that it is essential for registrants to format their disclosures to facilitate investment 
and proxy voting decisions. Participants and beneficiaries of retirement plans, including 
those of the North Carolina Retirement Systems, have a significant interest in these 
revisions. 

J anet Cowell 
Treasurer of the State of North Carolina 



PETITION FOR AMENDMENT OF PROXY RULE REGARDING BOARD NOMINEE 

DISCLOSURE - CHART I MATRIX APPROACH 

March 31, 2015 

Ms. Elizabeth M. Murphy 
Secretary 
Securities and Exchange Commission 
I00 F Street, NE 
Washington, D.C. 20549 

Dear Ms. Murphy: 

On behalf of public fund fiduciaries, \vho collectively supervise the invest1nent of over 
$ l. l2 trillion in assets, we respectfully sub1nit this petition for rulemaking. Specifically, we ask 
the Com1nission to require new disclosures related to nominees for corporate board seats in order 
to provide investors with necessary information to evaluate the nominees' gender, racial, and 
ethnic diversity, as \Veit as their mix of skills, experiences, and attributes needed to fulfill the 
corporation's mission. 

Our proposal builds on current Item 407(c)(2){v) of Regulation S-K, \.Vhich requires 
registrants to identify the 1niniinu1n skills, experiences, and attributes that all board candidates 
and non1inees are expected to possess. Our proposal requires registrants to indicate, in a chart or 
matrix, each no1ninee's gender, race, and ethnicity, in addition to the skills, experiences, and 
attributes described above. We propose such disclosure, even if these attributes have not been 
identified by the nominating committee. This amendment to Regulation S-K of the Securities 
Act of 1933 (last an1ended December !6, 2009, effective February 28, 2010), 
17 C.F.R. § 229.407(c)(2)(v), is set forth below [added language is underlined]: 

Describe any specific mini1num qualifications that the no1ninating cominittee 
believes must be met by a nominating committee-reco1nmendcd nominee for a 
position on the registrant's board ofdirectors, and describe any specific qualities 
or skills that the nominating committee believes are necessary for one or more of 
the registrant's directors to possess. When the disclosure fOr this paragraph is 
presented in a proxy or information statement relating to the election of directors. 
these qualities. along with the nominee's gender. race, and ethnicity should be 
presented in a chart or nlatrix fonn. 1 

We believe this additional sentence captures infor1nation about board nominees 1nore 
comprehensively than the current language.2 

1 Gender, race, and ethnicily should be input in XTML or other electronic !Ormat that enables the data to be 
easily ag~rcgatcd across registrants. 

~The 2009 amendments to Rule S·K also included Item 407(c)(2)(vi) \vhich provides: 



Our petition proceeds in the following 1nanncr: First, \Ve discuss the difficulties vvith the 
current disclosure rule. Second, we present information about the 1nore robust disclosure 
rcgin1es in other foreign jurisdictions. Third, we explain the importance of diversity disclosure 
and ho\.V diversity may better 1nanage coinpany risk. Finally, \Ve explain the importance of the 
chart or matrix approach and electronic formatting for shareholders. We conclude our petition by 
identifying the growing number of shareholder proposals and requesting the Co1n1nission to 
make a si1nple one sentence amendment. 

The Challenges of the Current Disclosure Rule 

The current disclosure rule makes it difficult for shareholders to determine racial and 
ethnic diversity of boards. In so1ne cases, it is difficult to determine gender diversity, 
particularly if pictures of nominees are not included in proxy materials, and first na1nes or 
pronouns are excluded in the description of the board candidates. Even when pictures are 
provided, shareholders are not able to accurately determine race or ethnicity ofdirector 
notninees. Although so1ne corporations provide aggregate board diversity infonnation, board 
level diversity is not available for all co1npanies, and individual director diversity attributes, 
which are necessary for investors to fully exercise their voting rights, are not reportcd.3 As a 
result, investors who care about gender, racial, and ethnic diversity must do their O\VO 

investigation. Such collection of infOrmation about race and ethnicity of directors can be ti1ne 
consuming, expensive, and fi·aught with inaccuracies. 

Disclosure Regimes Follovved in Other .Jurisdictions 

Currently, several foreign jurisdictions e1nploy a more robust and enhanced disclosure 
regiine for board diversity coin pared to our disclosure rules. For instance, in June 2010, the 
Australian Stock Exchange's Corporate Governance Council recommended that listed entities 
disclose goals related to gender diversity and disclose the respective proportions of1nen and 

Describe the nominating con1mittcc·s process fur identifying and evaluating non1inees !Or director. 
including no1ninces recom1ncnded by security holders, and any differences in the manner in \Vhich 
the non1inaling con1mittcc evaluates non1inecs for director based on \Vhcthcr the non1incc is 
reco1nmcnded by a security holder and \vhether, and if so how, lhc non1inating committee (or the 
board) considers diversity in identifying nominees for director. Jfthc nominating comn1ittcc (or 
the board) has a policy \Vith regard to the consideration of diversity in identifying director 
no1ninecs, describe ho\V this policy is implemented, as \Vell as ho\V the no1ni11ating committee (or 
the board) assesses the effectiveness of its policy. 

Although there have been son1e unintended consequences Yvith this language. \VC vie\\' it ns complc1nentary 
to the matrix approach discussed above. The unintended consequences include the statement by inany companies 
that they consider diversity, but do not have a diversity policy. Thomas Lee Hazen & Lissa Lamkin Broon1c, Board 
Diversity and Proxy Disclosure. 37 U. Dayton L. Rev. 39, 63 (2011). TherefOre. they do not describe ho\v the 
diYcrsity ''policy" is implcn1ented, nor do they assess its effectiveness. Jn addition, since Rule S-K does not define 
di\'ersily, sorne companies have used such broad definitions of diYersity that the concept conveys little 1ncaning to 
in\'Cstors. Id. al 67 (study ofthe proxy state1ncnts ofF01tune 100 con1panies sho\vcd that companies defined 
diversity by demographic factors. by general factors such as vie\vpoints or pcrspectiYe, or by both demographic and 
general ractors). 

3 See CATALYST ALLIANCE FOR BOARD DIVERSITY, Afissi11g Pieces: IF0111e11 and Jfinorities 011 For11111e 
5()() /Joards-2012 Census, {2013), available at 
http:/1\\'\\'\I' .catalvst.orw\ysti.:111ifilcs11012 ubd missing pieces final 8 J 5 13 .pdf (,Vote: Some data is reported, by 
company, for organizations with 40o/o or more diversity. I-Jo1Never, gender, race, and ethnicity arc not rcpoite<l for 
the specific board n1cmbcrs). 
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women at various levels in the entity, including the corporate board.4 Such disclosure is not 
mandated. 1-Iowever, if the listed entity elects not to tnake the disclosure, it must explain the 
reason for not doing so. In other words, "If not, why not?"5 In 2014, the Canadian Securities 
Ad1ninistrators adopted a si1nilar approach about the disclosure of the number of women on 
Toronto Stock Exchange-listed company boards, including targets for female board 
representation and policies on board gender diversity. If issuers do not have such targets or 
policies, then they 1nust explain their reasoning.6 In May 2012, the Singapore Exchange revised 
its Code of Corporate Governance that also required companies to con1ply with governance 
principles, including board diversity, or explain in their annual report why they departed from 
such principles.7 Finally, in October 2014, the European Parliament adopted amend1nent to the 
Directive on Disclosure ofNon-Financial and Diversity Infor1nation that requires companies to 
disclose its diversity policy that may include age, gender, educational, and professional 
backgrounds.8 Again, like the other foreign jurisdictions' requirements, if the company does not 
adopt such a diversity policy, it must provide an explanation as to why it has not done so.9 

Importance of Diversity Disclosure and Avoiding Groupthink 

We believe it is important for companies to disclose the gender, racial, and ethnic 
characteristics of their director no1ninees. This Co1nmission received a nu1nber of co1n1nents in 
2009 regarding the value of such demographic diversity. 10 Saine investors value demographic 
diversity, and list it as an important factor influencing their director voting decisions. Some 
co1nmenters suggested that diverse boards nlay perform better than non-diverse boards. Other 
com1nentators stated that diverse boards reduce workplace discri1nination and improve en1ployee 
recruiting, retention, and productivity. Still other co1nmentators stated that a diverse board better 
reflects the diversity of employees, customers, and other corporate stakeholders than a non­
diverse board. 

Furthennore, diversity on boards can better manage risk by avoiding groupthink. In a 
February 201 t report, the International Monetary Funds' Independent Evaluation Office 
identified a "high degree ofgroupthink" as contributing to the IMF's failure to correctly identify 
the risks leading up to the \Vorldwide financial crisis. 11 The term "groupthink" refers to a 
cognitive bias -.vhereby hon1ogenous, cohesive groups tend to "consider issues only within a 

~ASX CORPORATE GOVERNANCE COUNCIL, Corporate Governance Principles and Reco111J11endations wi1h 
2010 !1111endn1en1s. ! l (2d ed. 2010). 

5 
/d.atll. 

b See McMillan LLP, 1\'ew Gender Diversity and Board Re11eu1af Disclosure Rules,1 (Dec. I, 2014). 
7 

MONETARY AUTHORITY OF SINGAPORE, Code of Corporate Goven1ancc (May 2. 20!2), available at 
http://\\'\·I ·11 .inns.2ov. 5£!./~·lincJ ia/re.so urcc/fin dcvc lopinent!corporatc governance/('CiC~Re1 · i sedCodco l('.orporate(Jo 
1 ernancc3:\:lay20 I 2.pJC 

~ Directive 2014/95/ElJ of the European Parliament and of the Council of22 October 20 !4 J\1ncnding 
Directive 2013/34/EU as Regards Disclosure of Non-Financial and Diversity lnlbnnation by Certain Large 
Undertakings and Groups. 2014 O.J. (L 330/1) Article \9a(2), available at httr:!/cur-!cx.cnropa.cu/lcgal­
contentll~N1TXT/'.'uri·- uriserv:O.I.!, .20!.JJJO.O1.0001.01.1-;;-:(;. 

9 Id. 
10 These comments arc sun1marizcd in Hazen & Broome, supra note 2, at 51-55. 
II INDEPENDENT EVALUATION OFFICE OF THE INTERNATIONAL /\10NETARY FUND, 11/hy did the !AfF f"a'd to 

Give Clear JJ'arning, 17 (April 12. 2011 ). available at http://\111\\.ieo­
in1Corg/icoit1Jcs/co1nplctcdc\·uluulions/O I l 0201 !Crisis IV. \Vhy Did the JldF Fail to {]hT C'lcar \:\1arnin£.pdf 
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certain paradig1n and not challenge the basic premises."12 In addition, Tufts University Professor 
Samuel Somtners has noted that "demographically diverse groups are exposed to a wider range 
ofperspectives than homogeneous groups, but diversity can also lead people to process evidence 
more accurately, and to discuss controversial and polarizing issues."13 Moreover, board 
me1nbers who possess a variety of viewpoints may raise different ideas and encourage a full 
airing of dissenting vie\.Ys. Such a broad pool of talent can be assembled 'l'Vhen potential board 
candidates are not limited by gender, race, or ethnicity. 

An Amcnd1nent that Requires a Chart/Matrix Approach in an Electronic Format 

For the reasons set out above, we believe it \vould be beneficial for a simple one sentence 
amendment to require co1npanies to disclose the qualities of directors in an electronic format. 
The chart or matrix approach allows shareholders to easily see the skills, experiences, and 
attributes identified by the board as n1inin1u111 requirernentsfor all direcfors, along \Vith those 
identified by the board as necessary for one or 1nore ofthe directors to possess. Shareholders 
can judge \.Vhether the listed skills, experiences, and attributes are appropriate in the light of the 
company's overall business strategy, and assess the suitability of the slate ofno1ninees to the 
desired skills, experiences, and attributes. 

The matrix approach, which resulted fro1n a National Association of Corporate Directors 
("NACD'') Roundtabte \Vith the Society of Corporate Secretaries and Governance Professionals, 
has been endorsed by the NACD in a white paper entitled Board Building: Analyze, Recruit, 
h~valuate. 14 In an appendix to the report, the NACD suggested that co1npanies prepare a 
tetnplate, chart, or matrix to include qualifications and skills, as well as listing other directorships 
held by each nominee and any legal proceedings involving nominees. 15 

In addition, several companies have successfully implemented this approach. 16 One 
exa1nple is United Health. As Michele Hooper and Anne Si1npson write for NACD Directorship, 
this matrix approach ensures that the "qualifications - not the identity- of the candidate beco1ne 
the driving consideration for selection."17 Other corporate governance experts, including the 
Council of Institutional Investors, have also recommended this 1nethod of disclosing director 
qualifications and skitls. 18 

Finally, registrants could 1nuch more efficiently and accurately collect this information 
through self-reporting by board nominees than investors and interested organizations engaged in 

12 Id. 
13 Tutls University DepartJncnt of Psychology, Diversity and lntergroup Relations Lab, Research and 

Pub Iications, available at http:/f\V\\'\V.a~c.lu fts.cdu1ps\'chologv/so1nn1crslab/rcscarcll i>u!J Iications/ 
l4 NATIONAL ASSOCIATION OF CORPORATE DIRECTORS, Board Building: Ana~v:e, Recruit, f"valuale 

{October 1,2010). 
15 Id. 
16 See COUNCLL OF INSTITUTIONAL INVESTORS, Best Disclosure: f)irector Q11a/ifica1io11s and Skiffs, 

February 2014, available at htlp://\\1\11·.cii.orgifilcs/publications/go\·crnnncc basics/04 28 14 bcsl disclosurc.pdr 
{pointing out companies such as Coca-Cola, General Electric, Microsoft, Pfizer, Prudential Financial, and Walt 
Disney as examples). 

17 Micllclc f.loopcr & Anne Simpson, f/0111 to Engage Shareholders fVhen Sefecling 1Ve11• Directors, NACD 
DIRECTORSHIP MAGAZINE, January/February 2013, at 13. 

13 See COUNCii. OF !NSTITUT!ONAL INVESTORS, supra note 16. See a/so L;nvrence J. 1·rautman, Corporate 
Director Selection and Recr11ifn1e111: A A1atrix, T!!E CORPORATE BOARD. May 2013. 
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their own intOrmation collection. As indicated in the proposed footnote to the ne\v language to 
Item 407(c)(2)(v), we believe an electronic format would achieve two other important purposes: 
first, investors could easily pull such information fro1n the proxies of all registrants, and second, 
investors could accurately assess and report on the aggregate data of gender, racial, and ethnic 
diversity. 

' 
Since the 20 I0 amendinents to Item 407 of Regulation S-K, the evidence shows no 

meaningful increase in diversity on corporate boards. For instance, the Catalyst Alliance for 
Board Diversity reported that in 2010 the percentage of women and 111inority directors on 
Fortune 500 companies \Vas 25.5%. 19 The most recent 2012 data shows that the percentage of 
\Vo1nen and 1ninority directors increased only slightly to 26.7o/o,20 Moreover, we believe these 
a1nendments to Item 407 have not provided shareholders \Vith sufficient details to assess board 
diversity and their ability to manage risk. 

Not surprisingly, shareholders in public companies have continued to express their 
interest in board diversity through shareholder proposals. For example, in 2013 the Ne\v York 
City Comptroller on behalf the Ne\V York City Pension Funds filed a proposal with C.F. 
Industries Holdings, Inc. to "include women and minority candidates in the pool fro1n \vhich 
Board nominees are chosen." and report to shareholders "its efforts to encourage diversified 
representation on the board." The proposal received a 1najority of shareholder votes. 21 Last 
month, fund manager BlackRock, Inc. revised its proxy voting guidelines to potentially oppose a 
board me1nbers' reelection for reasons including "insufficient attention to board diversity."22 

As large institutional investors, \Ve have a real interest in electing a slate of board 
non1inees who are well-positioned to help carry out a company's business strategy and meet our 
long-term invest1nent needs. We believe better disclosure about the board's skills, experiences, 
gender, race, and ethnic diversity can help us as investors detennine \Vhether the board has the 
appropriate n1ix to manage risk and avoid groupthink. For these reasons, we urge the 
Co1nmission to initiate a rule1naking process to require better disclosure. lfthe Com1nission or 
statT have any questions, please fee! free to contact Jay J. Chaudhuri, General Counsel & Senior 
Policy Advisor at (919) 508-1024 or via electronic mail at jav.chaudburi(c!1nctreasnrer.co1n or 
Meryl Murtagh, Corporate Governance Staff Director at (919) 807-3011 or via electronic mail at 
mery I . n1 urtagh@,nctreasu rer. coin. 

19 Catalyst Alliance for Board Diversity, supra note 3. 
20 Id. 
21 Nc\v York City Pension Funds shareholder proposal to C.F. Industries Holdings, Inc. via lhc Nc\Y York 

City Comptroller. available at 
http://\\'\\·n·.~cc.gov/Archi 1·cs/cdgar/dala/ !3 24404/000 I 04 7 46913 Oll3 8 7 5/a22 l 3 9221dcfl 4a.htn1 #dq 7740 ! proposal 

stockho!de dq702404 
"
2 Kristen Grind and Joann S. Lublin, Vanguard and BlackRock Plan to Get Jfore Assertive i11i1h Their 

!11vest111e111s, Vt' ALL ST. J., Mar. 4, 2015, available at http;.!/\\\\'\\ .>vsi-con1/unicl<.:s.1\·a11!nu1rd-11nd-blackrock-plan-to­
>.?Ct-1norc-asscrt ivc-\vith-thcir- invcs1111encs- l 4 25445200. 

5 


6 

http:http://\\'\\�n�.~cc.gov


Sincerely, 

Anne Simpson 
Director of Global Governance 
California Public Employees' Retirement System 

Denise L. Nappier 
Treasurer 
Connecticut Retire1nent Plans and Trust Fund 

Scott Stringer 
Comptroller 
New York City 

Karen Carraher 
Executive Director 
Ohio Public En1ployees Retire1nent Syste1n 

Theresa Whitinarsh 
Executive Director 
Washington State lnvest1nent Board 

cc: 	 Mary Jo White, Chair 
Luis A. Aguilar, Co1n1nissioner 
Daniel M. Gallagher, Com1nissioner 
Kara M. Stein, Commissioner 
Michael S. Piwo\var, Commissioner 

Anne Sheehan 
Director of Corporate Gove111ance 
California State Teachers' Retirement Systern 

Willia1n R. Atwood 
Executive Director 
Illinois State Board of Investment 

Thomas P. DiNapoli 
Con1ptroller 
New York State Common Retire1nent Fund 

Jan et Co\vell 
Treasurer 
North Carolina Department of State Treasurer 
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