
 
 
 
 

 
 

 

 

 
 
 

 

 

 

 

 

 

 

 
 

 

 

 

 

 

 

 
 
 
 

 

 

 

  

 

 

 

 

T +1 646 759 6000 
janesstreet.com 

October 1, 2018 

Mr. Brentt J. Fields 
Secretary 
Securitiess and Exchangge Commissioon 
100 F Streeet NE 
Washington, DC 204599 

RRe: Proposed Rule 6c-11 UUnder the Inveestment Compmpany Act of 11940, SEC Fiile No. S7-15--18 

Dear Mr. Fields: 

Jaane Street Cappital, LLC (toogether with iits affiliates, ““Jane Street”)) respectfullyy submits the 
followingg comment onn proposed rulle 6c-11 (the ““Proposed Ruule”) under thhe Investmentt Company AAct of 
1940 (the “Act”), as puublished in Reelease Nos. 3 3-10515; IC-33140 (the “PProposal”). 

Founded in 20 00, Jane Streeet is a global market makeer and registerred broker-deealer. Jane Strreet 
trades across a wide ra nge of asset cclasses, includding equities, , bonds, optioons, currencies, commoditi es 
and futurees. In 2017, thhe total volumme of products traded by Jaane Street excceeded $5 trilllion. As an 
electronicc market makeer in more thaan 2,100 exchhange traded pproducts, Jan e Street is on ne of the largeest 
market maakers in U.S. ETFs and haas extensive exxperience tradding ETFs in both normal day-to-day 
trading sittuations and pperiods of maarket stress. Jaane Street maakes markets nnot only by b uying or selliing 
small nummbers of sharees around the bid or offer, but by standi ing ready to pprovide liquiddity in large siize, 
both on exxchange and tto institutionss through OTCC markets. OOn an average day, Jane Strreet trades ov ver 
$6.5 billioon of ETFs, reepresenting appproximatelyy 9% of the gllobal ETF vollume traded. AAs a result, Jaane 
Street hass comprehensiive familiarityy with workinngs of the ETTF market andd is keenly awware of the 
importancce of a well-fuunctioning ETTF market strructure. 

Jaane Street commmends the CCommission ffor its thoughttful efforts too create a rulee which levelss the 
playing field for all ETTF issuers andd streamlines the process fofor new ETF aapprovals. In particular, the 
Proposal aaccurately nootes that a welll-functioningg arbitrage meechanism servves a vital rol e in the ETF 
marketplaace, reflects thhe importancee of ETFs in tthe securities market and includes severral requiremeents 
which aree generally co nducive to a strong arbitraage mechanismm. A strong aarbitrage mec hanism is 
necessaryy because manny retail invesstors purchasiing an ETF immplicitly rely on the ETF aarbitrage 
mechanismm to ensure thhat they are nnot paying an inflated pricee for an ETF’s shares (or sselling shares at a 
depressedd price) and beecause it disccourages markket participannts from engagging in manippulation of thee 
ETF’s shaare price. 

Inn this commennt, Jane Streeet draws on itss experience ttrading ETFs to recommennd certain chaanges 
and additiions to the Prooposed Rule tthat the Commmission may consider incoorporating intto any final ruule 
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(the “Finaal Rule”) in orrder to promoote the Commmission’s goalls of creating a consistent, transparent aand 
efficient rregulatory framework for EETFs and to facilitate greatter competitioon and innovaation among EETFs. 

Summaryy of Commen ts 

Jaane Street proovides the folllowing commments with resspect to the Prroposed Rule : 

 ETFs sshould be reqquired to prommptly and fairrly disseminatte certain infoormation 
materiially impactfuul on the arbittrage mechaniism. 

 ETFs sshould not bee required to ppost portfolio  holding and basket informmation prior too 
acceptting creation aand redemptioon orders. 

 Jane SStreet supportss the Propose d Rule’s apprroach to custoom baskets.  
 An ETTF should be rrequired to haave multiple aauthorized paarticipants. 
 Jane SStreet supportss not imposinng a minimumm creation uniit size. 
 Jane SStreet supportss the exclusioon of a requireement to disseeminate intraaday indicativve 

valuess. 

Ensuringg Proper Disseemination of Material Infformation 

Inn a number off contexts, thee Proposal askks for commeents on the disssemination oof material 
informatioon as relates tto ETFs. For example: 

 “Should we amend Regulation FFD to apply too ETFs given that any info ormation that iis 
selectiively disclose d may be immmediately useed to trade ETTF shares... onn the secondaary 
markett...?” (Propossal, at 87); annd 

 “Should we requiree ETFs to file periodic repoorts, such as oon Form 8-K?? Under what 
circummstances shouuld we requiree periodic repports? For exaample, shouldd we require EETFs 
to file periodic repoorts after a maarket event thhat adversely aaffects the arbbitrage mechaanism 
duringg the trading dday?” (Propossal, at 178). 

Jaane Street bellieves that fairr disclosure oof material noon-public infoormation is ann issue of relevance 
to ETFs. IIn order to ennsure a level pplaying field ffor all markett participants and to promoote fair and 
accurate ssecondary maarket pricing, tthe securities laws should apply to ETFFs the basic prrecept that onnce 
material nnon-public infformation is ddisclosed to anny market pararticipant, the issuer must ppublicly discloose 
that informmation to the market at large. The key ttypes of informmation whichh may be mat erial to an ETTF 
per se aree (i) informati on about wheether the arbittrage mechaniism is functiooning and (ii) certain 
informatioon about portfolio holding s. 

Innformation Reegarding the AArbitrage Meechanism 

MMaterial informmation about whether an EETF’s arbitragge mechanismm is functioninng properly wwould 
generally concern creation halts. Ass the Proposall explains, whhen an ETF’s creation and redemption 
process beecomes disruppted, market forces which ensure that aan ETF’s markket price is tieed to its NAVV are 
impaired. Market parti cipants oughtt to be made aaware in this situation, as tthe market pr ice of the ETFF is 
more likelly to materiallly diverge froom the ETF’ss true value. PPresently, certtain exchangees require listted 
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ETFs to fifirst notify thee exchange off a creation haalt, and then rrequire the isssuer to public ly disclose thhe 
halt.1 Howwever, in Janee Street’s experience, markket participannts sometimess learn of a creeation halt onnly 
when tryinng to create aadditional units or through other commuunications. Jaane Street recoommends thaat the 
Final Rulee requires an ETF to immeediately dissemminate news that its creati ion process is halted througgh a 
Form 8-KK or other suitable mechaniism.2 

TThe Proposal aalso asks wheether commenntators generaally agree thatt ETFs cannott “set transacttion 
fees so higgh as to effecctively suspennd the issuancce of creation units” (Propoosal, at 70). Jaane Street agrrees 
that ETFss should not, aand generally do not, set trransaction feees at a level wwhich would eeffectively susspend 
creations in lieu of trannsparently infforming the mmarket that creeations are haalted. Jane Strreet also wishhes to 
point out that ETFs couuld be incentiivized to set rredemption feees at a level wwhich would effectively wwork 
to suspendd redemption s of units of tthe ETF in cases where susspending redeemptions outrright would 
otherwisee be prohibitedd by the Act. 

Innformation Reegarding Porrtfolio Holdinggs 

TThe Proposal nnotes that the Commission has previoussly stated thatt “divulging nnonpublic porrtfolio 
holdings……is permissibble only whenn the fund hass legitimate buusiness purpooses for doingg so and the 
recipients are subject too a duty of coonfidentiality,, including a dduty not to traade on the noonpublic 
informatioon” 3 (Proposaal, at 85). Janne Street woulld like to poinnt out how thee selective di sclosure of 
nonpublicc information regarding poortfolio holdinngs may be re elevant in the ETF context.. 

TThe Proposed Rule requiress that all ETFs “disclose att the beginninng of the businness day the 
portfolio tthat will formm the basis forr the next NAAV calculationn” (Proposal, at 78). (Curreently, many EETFs 
publish thhis informatioon, but the Prooposed Rule wwould requiree all covered EETFs to do soo.) As the Prooposal 
notes, when an ETF puublishes that dday’s portfoli o holdings, mmarket makerss typically relly on the accuuracy 
of such innformation forr the purpose of calculatingg the end-of-dday NAV. Fr rom time-to-tiime, Jane Streeet 
has encouuntered situatiions where ann ETF has pubblished portfoolio holdings containing ann error. Such 
errors mayy arise for a vvariety of innoocuous reasonns, such as thhe occurrence of unexpecteed corporate 
actions orr miscalculateed dividend paayments. Wh ile it is not neecessary that the ETF publlicly correct aall 
errors, Janne Street recoommends thatt funds be reqquired to avoidd selective dissclosure; thatt is, if an issueer 
decides too inform any mmarket participants about aa portfolio puublication erroor, the issuer should informm all 
market paarticipants in aa suitable pubblic manner. AAdditionally, in the event tthat an issuer chooses to 

1 See “Listted ETP Complliance Guidancce,” NYSE Reggulation, Januaary 10, 2018, aavailable at 
https://ww w.nyse.com/puublicdocs/nysee/regulation/nysse-arca/NYSE__Arca_2018_RRegulatory_Reeminder_Letterr.pdf, 
page 5. 
2 Jane Stre et further recommmends that inn the event of ssuch a creationns halt, the issuuer should be reequired to 
immediate ly notify the prrimary exchangge on which thhe ETF is tradeed and, in turn, the exchange should be requuired 
to immediaately notify maarket participannts. Exchanges  are well positiioned to notifyy market partic ipants of such a 
status channge, as they reggularly dissemiinate informatiion regarding liisted equities ((e.g. short sale restrictions, 
volatility hhalts). Jane Streeet agrees withh the Proposal tthat an ETF maay suspend creeations only in limited 
circumstannces; however, due to the largge impact that aa creation halt may have on tthe arbitrage mmechanism, Jan ne 
Street belieeves it approprriate for the Finnal Rules to address halts. 
3 The Proposal cites Discclosure Regardiing Market Timming and Selecctive Disclosurre of Portfolio Holdings, 
Investmentt Company Acct Release No. 226418 (Apr. 200, 2004), at secction II.C. 
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provide anny additional information rregarding preesent or futuree portfolio hooldings beyonnd daily files, such 
informatioon should nott be selectivelly disclosed. 

“T-1” Ordders 

TThe Proposed Rule requiress that an ETF publish its baasket before aaccepting ordders for creatioon or 
redemptioon units. Whille Jane Streett appreciates tthat the Commmission inclu uded this requ irement in order to d 
“mitigate possible inefficiencies in tthe arbitrage mmechanism thhat could resuult from delayying the 
publicatioon of an ETF’ s basket” (Pr oposal, at 1044), Jane Streeet believes succh a requiremment would disrupt 
existing mmarket practicces and could impede the aarbitrage mechhanism. Preseently, many innternational EETFs 
which holld some compponent securitties that do noot trade durinng U.S. hours accept creatioon or redempption 
orders froom authorizedd participants shortly after UU.S. markets close, but beefore the next day’s basket is 
publishedd (commonly rreferred to as a “T-1 Orderr”). Market paarticipants beenefit from th e ability to 
affirmativvely agree to tthese trades shhortly after UU.S. market cllose, as it provvides them grreater flexibillity to 
transact inn the underlyiing securities when the releevant internattional marketts open. Basedd on conversaations 
with ETF issuers, Jane Street undersstands that it is operationallly difficult fofor an issuer too publish baskkets 
for the next day shortlyy after U.S. mmarket close. HHowever, mararket participaants such as Jaane Street aree 
willing to  place a creattion or redempption order, nnotwithstandinng the lack off a published basket, for ETFs 
which havve baskets whhich are predi ctable. For thhese ETFs, maarket participants have fouund that the 
benefits oof agreeing to an order shorrtly after markket close outwweighs the coosts imposed bby the lack off 
certainty, and they knoowingly and vvoluntarily enter creation aand redemptioon orders. Reqquiring publiccation 
of basketss prior to acceepting orders would disruppt a long-standding practice successfully utilized by 
sophisticaated market paarticipants, annd Jane Streett recommendds it should noot be incorporrated in the Fiinal 
Rule. 

Custom BBaskets  

TThe Proposed Rule provides an ETF withh the flexibiliity to use “custom baskets”” if the ETF hhas 
adopted wwritten policiees and proceddures setting forth detailed parameters foor the construuction and 
acceptancce of custom bbaskets. Jane Street supporrts the Propossed Rule’s appproach to the  utilization off 
custom baaskets. The Prroposal correcctly notes thaat custom baskkets can be ann efficient waay for an ETFF’s 
portfolio mmanager to efffect changes to the ETF’s  portfolio, as use of customm baskets ma a ttlyy be less cos
(from the ETF sharehoolder’s perspe ctive) than exxecuting tradees in the openn market. As tthe Proposal aalso 
notes, bassket flexibilityy is especiallyy critical for ffixed income ETFs becausse it may be ddifficult for market 
participannts to effectiveely source eacch componennt of a pro ratta basket. 

Jaane Street agrrees that “the consistent immplementationn of custom b asket policiess and proceduures 
would disscipline the baasket process and would acct as a safeguuard against pootential cherrry picking or 
dumping of unwanted securities by authorized paarticipants” (PProposal, at 996). It is also wworth noting that 
prospectuus rules currenntly require E TFs to disclose data compparing the funnd’s performannce relative too its 
benchmarrk (for active funds) or traccker index (foor passive funnds) for the prrior five yearss.4  Especiallyy in 
the case oof passive funds, these discclosure requirements shoulld provide addditional incenntive for funds to 
implemennt effective poolicies and proocedures desiigned to ensurre that fund pperformance ddoes not suffeer as a 
result of ccherry pickingg or dumping . 

4 See Instruuction (b)(2)(iiii) to Item 4 of Form N-1A. 
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Innternal policiees and proceddures designedd to protect EETF shareholdders will be mmost effective 
when commplemented by market trannsparency reg imes designe d to ensure thhat authorizedd participants and 
market maakers do not hhave access too price sensitiive informatioon about baskket securities which is 
unavailable to funds. Inn that light, Jaane Street nottes a recent prroposal put foorth by the SEEC Fixed Incoome 
Market Sttructure Advisory Committtee (the “FIMMSAC Propossal”)5. If impleemented, the FIMSAC 
Proposal wwould create a “pilot progrram” wherebyy market partticipants could delay reporrting the execuution 
of block ssize trades in corporate bonnds exceedingg certain dollaar size threshoolds for up too 48 hours aft er the 
trade has occurred. Thee FIMSAC Prroposal is inteended to encoourage large bbroker-dealers to provide mmore 
block-sizeed liquidity inn corporate boonds but, as J ane Street andd others havee argued6, it also risks caussing 
an unevenn playing fieldd because cerrtain market pparticipants wwill have accesss to price sennsitive informmation 
regarding recent large ttrades that haas not yet beenn disseminateed to the markket at large. WWhen negotiatting 
custom baaskets, fixed iincome ETFs could, on somme occasionss, be susceptibble to cherry-picking or 
dumping wwhen facing aa counterpartyy who has noon-public infoormation abouut recent largee trades in 
potential bbasket compoonents. 

Jaane Street bellieves that bassket flexibilityy is critical too ETFs and thhat the customm basket elemments 
of the Prooposal should be adopted irrrespective off the outcomee of the FIMSSAC Proposall. However, Jaane 
Street wouuld also recommmend that thhe Commission consider thhe potential impact of the FIMSAC 
Proposal oon ETFs in ligght of basket flexibility. 

Establishing a Minimuum Number oof Authorizedd Participantts 

AAs noted in thee Proposal, “EETFs do not ssell or redeemm individual sshares. Insteadd, ‘authorizedd 
participannts’ that have contractual arrangements with the ETFF (or its distribbutor) purchaase and redeemm 
ETF sharees directly froom the ETF inn blocks calleed ‘creation unnits’” (Propo sal, at 12). Acccordingly, 
liquidity pproviders whoo are not authhorized particiipants of an EETF, such as mmarket makerrs, proprietaryy 
trading firrms, and hedgge funds, musst utilize an auuthorized partticipant as theeir agent to crreate or redeeem 
ETF sharees in order to complete an arbitrage. These authorizeed participantss serve as a v ital intermediiary 
between the liquidity pproviders and the fund itsellf. Jane Streett recommend s that an ETFF be required tto 
have multtiple authorizeed participantts to reduce thhe risk of antiicompetitive bbehavior in thhis key aspec t of 
the markeet.7 An ETF’s arbitrage meechanism will function bestt when the arbrbitrage is commpetitive, loww-cost 
and open to all liquidity providers. AAs more costss or other barrriers are introoduced into thhe creation annd 

5 “Preliminnary Recommeendation for a PPilot Program tto Study the MMarket Implicatiions of Changiing the Reportiing 
Regime forr Block-Size TTrades in Corpoorate Bonds”, AApril 9, 2018 ((available at htttps://www.sec .gov/spotlight//fixed-
income-ad visory-committtee/transparenncy-subcommitttee-preliminaryy-recommendaation-fimsa-04 0918.pdf). 
6 See commment letters of Jane Street Caapital, LLC (M ay 16, 2018); FFlow Traders UUS LLC (July 55, 2018); and LLarry 
Harris, Kumar Venkataraaman and Elissse Walter (Auggust 21, 2018) ((available at 
https://ww w.sec.gov/commments/265-300/265-30.htm). 
7 Jane Stre et believes thatt requiring eithher two authoriized participantnts or three authhorized particippants would bee a 
reasonablee standard and nnot unduly burrdensome on E TFs, as many EETFs already mmeet this standdard. See “The Role 
and Activitties of Authoriized Participannts of Exchangee-Traded Fundds,” Investmentt Company Ins titute, March 22015, 
available aat https://www.ici.org/pdf/pprr_15_aps_etfs.ppdf (“ETFs wi ith more than $$790 million inn assets have ann 
average of nine active APPs and half of tthese ETFs havve seven or moore active APs. . ETFs with lesss than $27 milllion 
have an avverage of two aactive APs”). 

https://www.ici.org/pdf/pprr_15_aps_etfs.ppdf
https://ww
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redemptioon process, thhe ETF’s markket value mayy experience aa greater diveergence from its NAV. Whhen an 
ETF has aa single authoorized particippant, this arranngement can lead to price distortions iff that authorizzed 
participannt effectively refuses to proocess creationn or redemptioon orders fromm other liquiddity providerss at 
reasonable prices. Thiss may result inn excessive ddeviations betwween NAV annd the seconddary market pprice 
of the ETFF, even whenn plenty of liqquidity providers are presennt. Excessive deviations beetween NAV and 
secondaryy market pricees can also leaad to a windfall for the solle authorized participant. TThe windfall mmay 
occur because the authhorized particiipant may als o act a liquidity provider aand complete the arbitrage 
opportuniity while denyying other liquuidity provideers the possibbility of creatiing or redeemming at a 
reasonable price. (In coontrast, since there are manny liquidity pproviders for aany given ETTF and less baarriers 
to entry wwith respect too being a liquiidity providerr, Jane Street has not tendeed to observe situations in 
which devviations betweeen NAV andd market pricee of an ETF eexisted and auuthorized partticipants weree 
willing to  process creattions and redeemptions, butt no liquidity provider wass willing to uttilize arbitrage to 
bring marrket price in liine with the EETF’s NAV.) 

Inn some markeets outside thee United Statees, Jane Stree et has observeed that ETFs wwill often usee a 
single autthorized particcipant, especiially for a limmited period of time followwing the launc h of the fund .8 

While thiss arrangemennt is less commmon in the Unnited States, JJane Street haas repeatedly encountered 
instances within the Unnited States inn which a funnd had a singl e authorized pparticipant, aand the ETF trraded 
at a premiium to its NAAV as a result.. Jane Street bbelieves that tthe Final Rulee should reduuce the risk off this 
sort of arrrangement byy requiring a mminimum nummber of authoorized particippants. 

General CComments 

BBelow, Jane Sttreet briefly r esponds to ceertain additionnal topics aboout which the Proposal 
requested comments: 

 MMinimum Creaation Unit Sizze: Jane Streett agrees that tthe Final Rulee should not ccontain a 
mminimum or mmaximum creaation unit sizee, as it is apprropriate for diifferent types of ETFs to hhave 
diifferent creatiion unit sizes.. Jane Street aagrees that ETTFs have no iincentive to set arbitrarily large 
orr small creatioon unit sizes, and that the mmarket is besst served by alllowing an isssuer to choos e an 
apppropriate creeation unit sizze. Jane Stree t agrees with the Proposal that “a large creation unitt size 
coould reduce thhe willingnes s or ability off … market p participants... to engage” inn arbitrage 
acctivities (at 655). The Propoosal further states: “Converrsely, a smalll creation unitt size could 
diiscourage maarket making aand render creeation units irrrelevant becaause the ETF could issue aand 
reedeem ETF shhares much li ke a mutual ffund” (Id.). Jaane Street doees not believee that having aa 
smmall creation unit size wouuld “discouragge market maaking”. 

 Inntraday Indicaative Value: JJane Street coonfirms the Coommission’s understandinng that markett 
paarticipants todday typically calculate theiir own intradaay values of aan ETF portfoolio, and do nnot 
reely on the pubblished IIV. Jaane Street agrrees that the FFinal Rule shoould not requuire the 
diissemination of an ETF’s IIIV. 

8 As ETFs are more likelyy to trade at a ssignificant disccount or premiuum to NAV shhortly after launnch, arrangemeents 
which introoduce additionnal costs to the arbitrage mechhanism are partticularly conceerning. 



	

 
   

 

 
 

 
 

 
 

Mr. Brent J.. Fields 
October 1, 22018 
Page 7 of 7 

Sincerelyy, 

/s/ Frankk Liu 

Frank Liuu 
Chief Compliance Offficer 


