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August 6, 2010

Via Electronic Transmission

Ms. Elizabeth M. Murphy

Secretary

U.S. Securities and Exchange Commission
100 F Street, N.E.

Washington, D.C. 20549

Re: File No. S7-14-10 (Concept Release on the U.S. Proxy Voting System)
Dear Ms. Murphy:

Dechert LLP is an international law firm with clients from many different
segments that are affected by the current rules and regulations of the Securities and
Exchange Commission (“Commission”) addressing proxy voting and shareholder
communications. Our clients include public companies, broker-dealers, advisers,
registered and unregistered funds, fund boards, independent directors, custodians, transfer
agents and other service providers. We are very pleased that the Commission has chosen
to reexamine our current proxy communications system.

In connection with the Commission’s solicitation of comments on proxy reform
we would like to introduce into the public record the two reports attached to this letter.
These historical documents, referenced below, often are cited in connection with proxy
reform discussions but may be difficult for some commenters to locate. The two reports
describe the conditions within the securities industry in the late 1970s and early 1980s
and reveal some of the reasoning behind the Commission’s decision to adopt specific
reforms at that time which resulted in our current regulatory system for proxy
communications.
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e Report of the Advisory Committee on Shareholder Communications, Improving
Communications Between Issuers and Beneficial Owners of Nominee Held
Securities (1982) (often referred to as the “Advisory Committee Report”); and

e Final Report of the Securities and Exchange Commission on the Practice of
Recording the Ownership of Securities in the Records of the Issuer in other than
the Name of the Beneficial Owner of Such Securities, House Comm. on Interstate
and Foreign Com. (Comm. Print 1976) (often referred to as the “Street Name
Study™).

The issues raised in the Concept Release are very important to many of our
clients. We look forward to participating further in the public dialogue regarding
potential improvements to our current proxy voting system. Please feel free to contact
Edward L. Pittman at (202) 261-3387 or Anthony H. Zacharski at (860) 524-3937 with
any questions about this submission.

Sincerely,

Dechert LLP

Attachments
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“June 10, 1982

Mr. Lee B. Spencer, Jr.

Director, Division of Corporat1on Finance
Securities and Exchange Commission
Washington DC 20549

Dear Mr, Spéncer:

As Chairman, and on behalf of the Advisory Committee on Shareholder
Communications, I am pleased to present to you its Report. ;

This Report reflects the extensive expertise brought to bear on the issues
through the varied backgrounds of the Committee members, the presentations

and studies of numerous outside individuals and organizations, the invaluable
assistance of the Commission's staff, and perhaps most of all, the enltightened
debate and sharpening of 1ssues within the Committee itself by its members,
who often sacrificed what might have been perceived as in the best economic
interests of their organizations for the achievement of what emerged as the
best overall approach or solution for particular issues.

As you are well aware, the problem of issuers sending or receiving communications
to and from their shareholders when the underlying stock is held in the record
name of a nominee is one that the Commission and others have been concerned with
for many years. Issuers who ultimately have to live within, comply with and pay
for the present system are almost unanimous in their unhappiness with at least
some of its aspects. The Committee was made fully aware of these feelings, and
those of others involved in the system, through the large number of letters it
received in response to its pub11c request for comments.

The Cormittee believes that two paramount facts stand out which should be kept
in mind when reading the full Report and its Recommendations. First, the
phenomenon’ of nominee registration of securities has been growing and the

. economics of the securities industry, as well as modern technology, give every
indication that it will continue to grow. Second, substantially more than 50%
of the time that nominee registration occurs the nominee is a bank, and in this
-area of bank regulation, the Commission has no jurisdiction. Nevertheless, the
Committee does not view either of these developments with undue alarm, because
it believes that through implementation of the Recommendations contained in

this Report, as well as other efforts already under way or planned, shareholder
communications will be timely received and acted upon by substantially more
shareholders than.is now the case, corporate democracy will be enhanced, and - -
cost efficiencies may emerge. Moreover, the continuing attention the issues will
now receive from government agencies, self-regulatory organizations, professional
associations and the media, should also substantially improve the situation

for both issuers and shareholders. We believe that the real key to success

lies in what happens now in the way of follow-up by those entities.




‘Mr. Lee B. Spencer, Jr.
June 10, 1982
Page Two

I can assure you that while the Committee is happy to have achieved one of it
goals in having disbanded, its members are not disinterested. As individuals
they will continue to be watching and working to see that the goals: of the
Committee are rea]1zed.

We are all appreciative to the Commission for having had the opportunity to
contribute to this Report and to work with you and your excellent staff.

Ay

Respectfully submitted,

Paul D. NeISer
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SUMMARY OF RECOMMENDATIONS

To improve. the existing proty distribution process, the Cammittee
recamends that

1.

2.

3.

4,

Rule 14a-3(d) under the Securities Exchange Act of 1934
{"Excharnge Act") be amended to require issuers to provide
the Camission and brokers, banks and other naminees with
a notice of the record date of each annual or special
meeting of security holders.

Rule l4a-3(d) be further amended to provide that the
issuer's inquiry of brokers, banks and other naminees
be mailed first class at least twenty days pricr to
the record date for the meeting of security holders.

Rule 14b-1 under the Exchange Act be amended té r}equrr:e
brokers to respond to the issuer's inquiry within seven
days of receipt of the inquiry.

The Camnission revise its internal procedures and
publicly state that unless an issuer has been advised
by the staff prior to the seventh day following the
filing date that coments may be issued, no caments:
will be issued on the preliminary proxy statement.

Rule 14a-3(b) be amended to excuse an issuer fram
disseminating the anmual report and proxy statement
to any sharehalder of record where at least two
consecutive annual meeting solicitations mailed to
the shareholder's address of record have been returned
undelivered, unless state law requires otherwise.

A rule be adopted, pursuant to Section 17A of the
Exchange Act, providing that depositories require
banks, as a condition for their participation in the
depository system, to agree to disclese to issuers,
upen their request, the identities of banks for wham
they hold securities in naninee name.
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28
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8.

12.

14.

15.

Rule 14b-1(b) be amended to require that proxy

. materials be forwarded by brokers to beneficial

owners by the close of business four business
days after their receipt.

Legxslatlon be enacted which would give the Com-
mission authority to pramlgate rules imposing
responsibilities on bank nominees comparable to
those imposed on broker-dealers pursuant to

.Section 14 of the Exchange Act.

Issuers distribute proxy materials to shareholders
at least thirty days prior to the meeting date.

Issuers forward to nominees their requested sets
of proxy materials ooncurrently with issuers’
dissemination of proxy material to shareholders of
record.

Issuers take appropriate steps to assure that a
sufficient quantity of proxy material is printed

in a timely manner so that there will not be pro—-
duction shorts in deliveries of requested materials
to intermediary record owners.

For the purpose of distributing proxy solicitations
more evenly throughout the year, issuers consider
revising the date of their annual meeting of security
holders so that the meeting is not convened durmg the
proxy season (March, -April or May).

The American Stock Exchange ("AMEX"), New York Stock
Exchange ("NYSE"), and National Association of
Securities Dealers ("NASD") develop uniform billing
procedures which include information on the brcker's
date of receipt of proxy materials from the issuer
and date of mailing such material to its customers.

The federal bank requlatory agencies and the American
Bankers Association ("ABA") urge banks to revise their
internal procedures so that the following records are
maintained with respect to proxy handling procedures:

a. Issuer search card receipt and return dates;

b. Mailing dates of the bank's search cards to
correspondent” banks;

c. Receipt dates of proxy materials; and

d. Mailing dates to beneficial owners.

Banks urge their customers to mark, sign and return
their proxies.

29

31

32

32

33

33

33
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B. —.To improve the existing proxy voting process, the Committee
. recommends that
1. The Comission not abrogate the 10-day and 15-day proxy
voting rules of the exchanges. 43

2. The AMEX and NYSE (the "exchanges") codify their informal
interpretive rulings with respect to the 1l0-day rules in
order to better inform broker-dealers and issuers of trans-
actions requiring specific customer instructions. 43

3. The exchanges reemphasize to listed companies the -
importance of timely submission of preliminary proxy
material for review by the exchanges whenever sub-
stantive matters are to be voted upon by security
holders. 44

4. The NASD assume responsibilities similar to those . -
assumed by the exchanges with respect to the voting
of shares held in broker name, both in terms of
providing quidance to nonlisted companies and to
nonmember firms. - 44

5. The NASD conduct an education program to inform
companies participating in the NASD's automated
quotation system ("NASDAQ") of the applicable proxy
processing procedures. 45

6. The exchanges review for clarity the 1ahguage
currently used in their model client letters. 45

7. The exchanges consider whether the following pro-
visions in the 10-day rules should be modified in
. line with current corporate practices while remaining
aware of the need to maintain desirable checks and
balances on corporate action to protect shareholders'
interests: 45

a. developing a percentage limitation in place of
the blanket prohibition of NYSE Item 6 (autho—
rizes or creates indebtedness or increases the
authorized amount of indebtedness); 45
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{ b. raising the percentage limitation in NYSE Item

: 12 from 5 percent to 10 percent (authorizes

) . issuance of stock, or options to purchase stock,

43 _ to directors, officers or employees in an amount

which exceeds 5 percent of the total amount of

the class outstanding); 46

L- ' c. establishing a materiality standard in NYSE

43 ' : Item 17 (authorizes a transaction not in the

b ordinary course of business in which an officer,

director or substantial security holder has a

dlrect or indirect interest). © 46

8. The exchanges and the NASD facilitate the prepara—
tion of a brochure to be supplied to brokerage
customers explaining proxy voting procedures. 46

9. The ABA prepare a similar brochure on woting
practices for bank custody account customers. ) 47
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44 E C. To improve dissemination of interim reports and other
shareholder communications, the Camittee recommends that

1. Issuers disseminate interim reports to shareholders. 52

o S

45 : 2. Issuers send the same shareholder cammmnications to ‘
beneficial owners that they send to record owners. 52

45 P 3. The self-reqgulatory organizations (the exchanges and
; the NASD) amend their existing rules to reguire
members to make timely distribution of shareholder
communications other than proxy raterial. ®Timely”
would be construed as five business days after sub—
stantial receipt of materials with prior notice to
R nominees, and seven business days after substantial
45 { receipt of materials with no prior notice to nominees, 53

D. To provide a means for issuers to identify beneficial owners,
the Committee recommends that

45 "l. The Camission adopt a rule requiring broker-dealers to .
. determine whether. customers with securities registered
in street or other naminee name consent to disclosure
of their identity to issuers, and, upon request and
. assurance of appropriate reimbursement, to.promptly
provide issuers with a list of the names, addresses
and shareholdings of consenting beneficial owners as
.of the record date of each meeting of security holders. 70

The Camission reinstate the requirement that investment.
ocompanies report quarterly changes in their securities®
positions on Form N-1Q. 72
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Introduction

The Advisory Committee on Shareholder Communications (“Advisory
Committee® or "Committee” v) was established by the Securities and Exchange
Camuission ("Commission") in April 1981, for the purpose of exploring
the possibilities for improving the process by which issuers communicate
with the beneficial owners of securities registered in the name of a
broker—dealer ("street na:ﬂe"), bank or other nominee. Creation of the
Committee follows several actions taken by the Commission in recent
years to preserve and improve the opportunities for corporate-~shareholder
communications while implementing Section 17A of the Securities Exchange
Act of 1934 (“Exchange Act"), 1/ which calls for the establishment of a
national system for the prompt and éecurate clearance and settlement of
transactions in securities 2/ and an end to the physical movement of
securities certificates among broker-dealers. 3/

A.. Previous Commission Activities

In 1974, the Commission adopted Rule 14a-3(d) under the Exchange Act,
requlnng that, if an issuer knows that securities subject to the Commission's
proxy solicitation rules (Regulation 14A) are held of record by a broker,
bank or other nominee for other persons who actually own the securities,
the issuer ‘nust oonsuit such intermediaries and supply them with sets of
proxy materials sufficient for distribution to each beneficial owner. 4/

Rule 14a-3(d) also obligates the issuer to pay the reasonable expenses

15 U.S.C. 78q (1976).
15 U.5.C. 78q(a)(2).
3/ 15 U.S.C. 78q(e).

-4/ Release No. 34-11079 (October 31, 1974) [39 FR 40766).
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incurred by the intermediary in mailing proxy material to beneficial owners.
In 1976, pursuant to a Congressional directive contained.in the

Securities Acts Amendments of 1975, 5/ the Ccmnissim cc;tpleted ‘an exten-

sive investigation of the practice of recording the ownership of securities

in other than the name of the beneficial owner (the "Street Name Study”). 6/

While- endorsing the practice of redistering stock in naninee name, 7/ the

Street Name Study suggested that several actions be taken to improve the

way in which proxy material is distributed to beneficial owners. In respase,
the Cdmission tightened the requirements of existing Rule 14a-3(d) and

" adcpted Rule 14b-1. under the Exchange Act, which requ1res broher—dealers
to forward proxy material in a timely manner to beneficial owners. 8/

The staff of the Division of Corporation Finance received additional
information about the effects of street name stock practices on corporate
governance as part of the broad re-examination, begqun in late 1977, of the
Camnission's rules relating to shareholder canm.\nimtions; shareholder
participation in the corporate electoral process and corporate governance

generally. The results of the staff analysis were presenﬁed in the Staff

5/ See Section 12(m) of the Exchange Act, 15 U.S.C. 781(m) (1976).

6/ Securities and Exchange Camission, Final Report on the Practice
of Recording the Ownership of ‘Securities in the Records of the
Issuer in Other Than the Name of the Beneficial Owner of Such Securities
(Comm. Print 1976) (Camnittee on Interstate and Foreign Cammerce of
the U.S. House of Representatives).

7/ Specifically, the Street Name Study concluded that “the existing issuer-
shareholder camunications system is, on the whole, effective in trans-
mitting materials to shareowners in a timely manner and in providing
an effective mechanism for the solicitation of proxies. . . . While
problems exist, they are not evidence of systemic weaknesses but
result from failures by individual brokers and issvers.” Id. at 3-4.

Release No. 34-13719 (July 5, 1977) [42 R 35953}.
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_If.eﬁt on Corparate Accountability, published in September 1980. 9/

Finding that "there is dissatisfaction with the present process of com-
municating with the beneficial owners of street or naminee name stock,”
the staff concluded that &xe time was ripe for a thorough re-thinking
of the process by which issuers cammunicate with beneficial cwners 10/
and recamended that the Cammission establish an Advisozy Caomnittee for
this purpcse. 11/ _ -

The Camnission proceeded to establish the Advisory Camnittee and
requested it to consider the following issves:

1. Delays in the disseninatlm of prcxy material to benefic1a1
owners mthm the existing system.

2. Practices relating to the voting of street and naminee held
securities within the existing system, :

3. .Inconsistent practices relating to the dissemination of non—
proxy corporate cammunications to beneficial owners of nominee
held securities. )

4. The feasibility of providing a means for issuers to identify
the beneficial owners of street or other naminee name securities.

In arder to facilitate the develaoment of consistent positions with
respect to these i@es by all affected federal agencies, the Cammission
also requested the active involvement of the federal bank regulatory agencies.
The Camptraller of the Currency, the Board of Governors of the Federal |
Reserve System and the Federal Deposit Insurance Corparaticon each responded
by designating a staff person to attend Camu’.tteé meetings and participate
in the discussion of issues related to bank naminees.

9/ Seaurities and'Exchange Camnission, Staff Report on Carporate Accounta-
bility (Camm. Print 1980) (Camm. on Banking, Hausing and Urban .
Affairs of the U.S. Senate).

10/ 14. at 3e2.
1/ 1d. at 374.
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B. Advisory Camittee Activities

The Advisory Cammittee met for a total of twelve days during its
nine meetings between May 1981 and May 1982. Through the facilities of
the Cammission, the Cammittee solicited public camwent on these issues
and on a number of different proposals which had been suggested by
various persons or groups to improve the camminication process. 12/ In
response to its request, the Camittee received letters fram 249 camen-
tatars, an unusually large number of responses for this type of proceeding.
These letters provided the Committee with valuable information and opinion,
and further demonstrated the depth of public interest in this subject. 13/
In addition, two trade associations conducted surveys and provided the
Camiittee with their results. 14/ The Camittee also received three

presentations on the feasibility of a system of direct cammnication. 15/

12/ Release No. 34~18195 (October 21, 1981) [46 FR 52470].

13/ A highlight of the cament letters, prepared by the Camission
staff, has been placed in File No. 4-242.

14/ A survey on interim report dissemination practices was conducted
by the National Investor Relations Institute. A survey on the cost
of direct cammunication to bank naminees was conducted by ‘the American
Bankers Association. These submissions have been placed in File No.
4-242, . A

15/ Presentations were made by (1) the Securities Transfer Association
of New York represented by Mr. Tam Stanley, Senior Vice President,
and Mr, John Schmidlin, Vice President, Morgan Guaranty Trust Campany;
Mr. William Skinner, Vice President, Bank of New York, and Mr. Michael
Foley, Assistant Vice President, Chemical Bank; (2) Mr. Michael Paulk,
Senior Marketing Representative, Infammatics, Inc.; and (3) Mr. Robert
J. Victor, Manager, Management Adviscry Services, Deloitte Haskins and
Sells. Outlines and texts of the presentations have been placed in
File No. 4-242, .
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Other presentations addressed the role of the depcsitories, 16/ self-

regulatory oversight of broker voting, 17/ recent experience with respect
to quarum voting, 18/ and an education program on proxy handling procedures
developed for bank naminees. 19/

"The Camittee believes that the infoimatim it has gathered provides .
a sound basis for the conclusions and recammendations presented in this
Report. Scme of the data submitted to the Cammittee addressed other
issues, but the Cammittee devoted its attention to the items described
in its Charter, which relate to improving the process by which issuers
cammnicate with shareholders whose stock is held in street or naminee
name. .

While the Comnission has the authority to regulate the distribution

of proxy material by broker—-dealers to the beneficial owners of securities

- registered in street or other naminee name, the Camission does not have

similar jurisdiction over banks. Since bank naminee holdings 'arellarge
and growing, as noted elsewhere in this Report, the Cammittee was especially

attentive to this aspect of the process of cammunicating with beneficial

- aMmers.

16/ The presentation was made by Mr. Conrad Ahrens, Pres:.dent of the
Depository Trust: Cmpany

17/ The presentation was made by Mr. Frank Krcha, Manager, Regulation
and Surveillance, and Mr. Gary Tuttle, Manager, Corporate Services
Division, New York Stock Exchange.,

lﬁ/ The presentation was made by Mr. John Schmidlin, Vice Presxdent, Morgan
Guaranty Trust Campany, File No. 4-242,

19/ The presentation was made by Mr. Frank Gibbs, Vice President,
: Persanal Trust, Mamufacturers Hanover Trust Co.
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CHAPTER I

THE NOMINEE SYSTEM AND CREATION OF THE BENEFICIAL
OWNER RELATTONSHIP '

A. The Nominee System

A naninee is an entity formed for the purpose of holding
record title to securities. Brokers, banks, trust campanies, and
“other institutions often utilize a nominee name rather than their
own name to register securities purchased by their custamers — the
beneficial owners of such stock. Institutions also may have their
own investments held in naminee name, The Advisory Cammittee has
focused on practices related to naminee name securities held in
non—discretionary custamer accounts, that is, accounts for which
the broker, bank or cther intermediary does not have total voting
autharity, since it concluded that securities held in discretionary
accounts do not present significant problém.

At the end of 1981, there were approximately 9,500 naminees in the
United States holding securities for other persons. 20/ The naminees
holding the largest numbers of shares are those of the three major
securities depositories — The Depository Trust Cmpany, (*DIC"), the
Midwest Securities Trust Campany, ("MSIC"), and the Pacific Securities

Depository Trust Cawpany ("PSDIC"). The depcsitories act as custodians

20/ American Society of Corporate Secretaries, Naminee List (1982).
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of securities deposited by hurxdreds of participating institutions for
their own accounts or the accounts of others. Many institutions, parti-
cularly banks, participate in a depository indirectly through a corre-
spondent relationship established with a garticipant. This practice,
known as “"piggybacking," has increased in recent years. The number of
indirect bank participants in DIC reached at least 362 by year-end 1981,
up fram 266 ir 1980. 21/ i -

The naninee system has taken on increasing importance since enaét—
ment of the Securities Acts Amendments of 1975, a goal of which was
the inmobilization of stock certificates. 22/ The Senate Report on the
bill stated that, in the future, investors who preferred the traditional .
tangible evidence of ownership would be respansible for “asking for and
receiving certificates as proof of ownership of their shares." 23/

Due in part to the growth in institutional holdings, the number of
shares immobilized has increased enomausly since 1975. The trend in
share deposits at DIC is indicative of this growth. In 1976, approxi-
mately four billion equity shares were or.deposit at DIC. By the
end of 1981, DIC held nineteen billion shares. 24/ Its shareholdings

expanded by 40 percent between 1980 and 1981, 25/ The other depcsitories

Depository Trust Company, 1981 Anmual Report (1982) [Hereinafter
cited as DIC 1981 Arnmual Report].

See Section 17A(e) of the Exchange Act, 15 U.S.C. 78q(e).
S. Rep, No. 94-75, 94th Cong., 1lst Sess. 58-9 (1975).

pAYS

DIC 1981 Annual Repcrt at 9.

1d.
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have experienced similar growth in securities on deposit. 26/ -

The growth in depository holdings has produced corresponding in-
creases in the percentage of issuers' securities that are registered' in
nominee name, “Over sixty corporations that responded to the advisory
Comnittee's Release provided information on the extent to which their
securities are held by naminees. The majority of these cammentators had
at leas_t .50 percent of their securi_.ties in street or naminee name. Sawe
major corporations, such as IBM, indicated that naminees now hold between
60 and 70 percent .of their stock, l’me caments also revealed that the

increase in naminee holdings has been unusually significant for certain

© issuers. For example, Indiana National Corporation's naminee haldings

rose fram less than 20 percent five years ago to over 60 percent by 198l.
Substantially more than a majoarity of nominee name securities are
beld by banks. At DIC, the accounts of bank participants represent

eleven of the nineteen billion shares on depoesit. 27/

26/ Sed;rities on deposit at the MSTC increased by 42 percent during the
twelve months of 1980 and by an additional 50 percent by the end of
1981, MSTC, "Report of the Chairman and President® (1982).

DIC 1981 Annual Repoxt at 7.

i
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B. Creating the Beneficial Owner Relationship

At the end of 1980, broker-dealers maintained approximately
ten million custamer accounts. 28/ While no figures are available as
to the street name holdings in these accounts, the Cammittee believes
that a substantial percentage of these accaunts have at least a portion
of their securities registered in street name. For example, with respect
to margin accounts, registration in nominee name is required by broker-
dealers. 29/ Moreover, if custamers do not indicate a preference,
brokers usually choose the convenience of street name registration.
Still other brokerage custamers may request street name registration
of their secur':ities'td prevent disclosure of their ownership to the
issuer,

The Camittee reviewed account opening procedures of a number of
brokerage firms in order to better understand the manner in which the
beneficial ‘owner relationship is created. None of these firms has a
policy requiring registered representatives to explain to their customers

the process of street name registration or its effects on voting rights.

28/ The 1981 annual reports of registered broker-dealers on Fom X-17A-5
indicate that there were 9,744,242 public custamer accounts at the
end of 1980. _ .

29/ Rule 17A-3(a)(9) under the Exchange Act [17 CFR §240.17a-3(a)(9)]
provides that the broker must obtain the signature of the beneficial
. owner of each margin account to document his consent to this arrangement.
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The subject of the name in which the securitigs will be registered .and
all related information is left to the representative and the individual
custaner, Same accaunt cpening forms provide space for the representative
to indicate htw the securities are to be registered, but other forms do
not. The written agreement the custamer must sign in order to establish
a margin account does not contain provisions addressing the effects an -
voting rights of pledging the stock or registering it in street name. 30/
In contrast, bank custody accounts are customarily established by
means of a written agreement between the bank and the custamer. 'Custody
xgreements, however, generally do not address voting rights related to
the securities left with the bank for safe-keeping_. 31/ |
C. Conclusion
The Camittee believes that there will continue to be substantial
grosth in the nominee system during the 1980's. The mmber of institu-
tions, particularly banks, that participate directly or indirectly in
the depository system is expected to continue to grow. Moreover,
increases in the securities holdings of these financial institutions
. will further a3d to the propartion of all cutstanding Securities

registered in the name of a depositary or other naminee.

30/ It should be noted that brokerage firms provide beneficial owners
of street name stock with an explanation of proxy voting procedures
in a letter which accampanies proxy material.

31/ For a discussian of bank procedures related to the voting d.
searrities held in custody accounts, see pp. 356 infra.
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. The Committee believes the results of pr_&seﬁt trends will assure

j~ i the immobilization of most ceftifiéates, which Congress sought to achieve
; .; through Section 17A of the Exchange Act as implethenbéd by the Commission.
tative 1 e Conmittee believes that adoption of its recommendations should enbance
 do E public confidence in this evolving system by improving the corporate—

: : - shareholder communication process. Two of the Camnittee's recommendations

o V are pertinent to account opening_ prowdures. _12_/ The Comittee beiieves
-3/ that implementation of all its recommendations should minimize any
by . poss:.ble disruption of the cammucatlm process as a consequence of
o : nominee registrat_:lon. ‘
to ]

32/ See recommendation for preparation of a brochure, pp. 46-7 and the
recammendation for identification of beneficial owners, descnbed

at pp. 70-1, infra.




CHAPTER IT
IMPROVING THE EXISTING PROXY DISSEMINATION PROCESS

: _ A. The Existing Distribution Process

The existing proxy distribution process is governed by a panoply
of requirements, including state corporate law, the federal securities
laws and self-regulatory organization rules. The provisions of state
law requlate ca_unencement of the.proxy distribution process. Typically,
~ state law provides that whe_never a matter will be voted upon at a meeting -
of security holders, the corporation must provide each shareholder of
. record with written notice of the meeting not less than ten nor more than
’ - - sixty days béfore the date of the meeting. 33/ State law also designates
the date on which the corporation must determine the shareholders entitled
. to vote at the meeting — the record date. 34/
Under state law, the notice of meeting must be provided only to

shareholders of record, 35/ but, in many cases, the majority of an issuer's .

securities will be owned of record by nominees. The federal securities
laws contain requirements for communicating wi£h such nominees. The
Comiission's proxy rules require issuers to solicit beneficial as

well as record owners. Withrespect;toshareslomnbytheissuerto

; 33/ E.g., 8 Del. Code §222(b) (1979); Cal. Gen. Corp. Law Ann. §173(a)
¢ (1980). :

34/ See, e.g., Cal. Gen. Corp. Law Ann. §604(a).

' 35/ Henn, Law of Corporations 328 (1970).
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be owned of “record by a broker, dealer, bank, voting trustee or other
nominee, Rule 14a-3(d) 36/ requires the issuer to make an inquiry of
such intermediaries at least fen days in advance of the record date
in order to ascertain the number of sets of proxy material needed to
provide each beneficial owner with the proxy material. In addition,
broker-dealers are required by Rule 14b-1 to respond to this inquiry
by "promptly” giving the issuer an estimate of the number of sets of
material needed for the custamers that beneficially own the stock and,
upon receipt of the requested sets of material from the issuer, to
forward the matér:ial "pramptly” to its customers. 37/ Issuef-s aré

obligated by Rule l4a-3(d) to provide the requested sets of matérials

~*in a timely manner” in the form and at the location designated by the

intermediary. 38/

A note to Rule 1l4a-3(d) mstructs issuers that lf their stock list
reveals that securities are registered in the name of a registered clear-
ing agency, such as Cede & Co. (the nanmee of DIC), the issuer must
begin its inquiry with the depository in order to identify the partici-
pants whom it must contact to obtain information about the number of
sets of materials the participant needs. Rule 17Ad-8 39/ requl.res the
depositories to pramptly furnish issuers with a list of the identities

and shareholdings of each participant with a position in the issuer’'s

36/ 17 CFR §240.14a-3(d).
37/ 17 CFR §240.14b-1.
38/ 17 CFR §240.14a-3(d).
39/ 17 CER §240.17Ad-8.
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securities. The depository prepares‘; the position listing as of the
record date, for the meeting of shareholders. For this reason, the
depositoriés attempt to disc&er the record ‘dates of issuers at an
early point in time,

Scme banks, brokers and their representatives exceed the minimm
requirements of thése rules. For example, Merrill Lynch and the Independent
Election Carporation of America ("IECA™), which acts as praxy processing _ '
agent for over three hundred subscribing intermediaries, maintain ' l
scpt;isticated records systems on most actively traded corporations l

‘indicating each campany's custamary record and meeting date, the number

of sets of materials requested in the past, the date of receipt of the | |
issuver's inquiry, the response date by the brokerage firm and related
infomation, Such systems permit brokers to initiate contact with the
issuer if no inquiry has been received by the customary record date. |
The New Yark Stock Exchange ("NYSE") and American Stock Exchange

("AMEX") {saretimes collectively referred to as "the exchanges") reduine

their listed campanies to give them advance notice of their record dates.

40/ Each exchange publishes a list of record and meeting dates 1in its
weekly bulletin.

After the broker has responded to the issuer's inquiry, the issver
must supply the requested material in a timely manner. 41/ When the

40/ N.Y.S.E. Company Mamual at A-131; American Stock Exchange, Company
Gulde, Listing Fom L, 12(b).

41/ Merrill Lynch and the IECA indicate that they keep track of the time
the issuer takes to £ill the order, placing a follow-up request if
necessary. .
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requested materials arrive, the broker customarily forwards them to
peneficial owners on a first in first cut basis. During the height
of.the praxy season, however, same brokers give priérity processiﬁg to
materials mcei@ less than twenty days before the issuer's meeting.
Brokers generally are able to forward the proxy material to beneficial
owmers oniy a few days after i{:_has been received fram the issuer. The

rules of the NYSE and AMEX require brokers to forward proxy statements

to all beneficial owners, including custamers who have instructed the

broker not to send them such infamation. 42/ _
No federal or state regulation pr%cnbes the procedures for bank

'naninees to follow. Nevertheless, many banks adhere to procedures

similar to those followed by brokerage firms. For bank participants
in depcsitories who hold securities piggybacked fram other banks or
institutions, an additional step is required at each stage of the dis-
tribution process. For e@le, in respanding to the issuer's inquiry

made pursuant to Rule 14a-3(d), such banks must not only count the

. number of their individual custody accounts, but also must ask each

of their piggybacked institutions how many sets of materials it will
™eed in order to provide each of its account holders with the prcmy
material. Unlike the broker-custamer relationship, there is generally
a written agreement between the bank and the custaper for wham it holds

securities, and the terms of the agreement can affect the bank's pro-

- Cessing of shareholder cammnications. For example, the Camnittee has

———

42/ New York Stock Exchange Guide 92451.60 (1980); American Stock Exchange

Guide 49528.60 (1976).
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been told that custady account customers sometimes ask not to receive
proxy material, which request is honored by the bank. 43/
B. Bottlenecks in the distribution process

The Camittee has identified a number of factors which can impede
the process of disseminating proxy material to beneficial owners within
the existing system.

1. Noncampliance with the requirements of Rule 14a-3(d)

_ Infarmation submitted to the Caun_ittee and, previcusly to the
Camnission staff, indicate that there is considerable non—campliance
with the existing requirement that issuers make an inquiry of iptezme—
diaries at least ten days in advance of the record date. Same issuers
neglect to make any sud; incquiry. 4_4/ Failure to camly with the ten

" day advance notice requirement slovs down the entire proxy solicitation
'ptocws;. Without sufficient advance inquiry, issuérs can not obtain
t;he intermediaries' estimated praxy needs before piac:'mg their orders
for proxy'material with printers. Moreover, issuers are not as like.ly

to be able to supply namninees in a timely manner with all their requested

43/ Although same brokerage custamers also may make such requests, they
cannot. be honored because, as noted in the text accampanying note
42, broker-dealers must transmit proxy material to all beneficial
owners within the United States pursuant to NYSE and AMEX rules.

44/ The IECA has informed the Cammittee that, despite the inquiries it
sends to all subject issuers in Jamiary of each year, 40 percent of
issuers are "off record date® in making their inquiry. It should
be noted that sane campanies followed by IECA may not be subject
to the requirements of Rule 14a-3(d) or may have other reasons for

; not providing this information. See also Release No. 34~17424
, (January .7, 1981) [46 FR 3204]. ~— '
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materials, so that they, in turn, may pramptly mail to beneficial owners.
2, Lack of centralized record date information

Under present arrangements, broker—dealers and other naminees
mist determine each issuer's record date. Often the issuer's inquiry
made pursuant to Rule l4a-3(d) ill'xiicates.the iésuer's record date, but
this is not required by the present Rule. ' '

In an effort to provide an alternmative scurce of such information,
the NYSE and the AMEX maintain and publish their own lists of upcoming

record and meeting dates. - Although the exchanges require that issuvers

provlde them with advance notice of record dates, campliance is not

universal. Furthermore, the National Association of Securities Dealers
("NASD") does not keep track of the record dates of campanies participating
in NASDAQ.

Reca:é date information is critical to the intermedl;.ary's efficient
dissemination of proxy material. With advance notice, the intermediary is
better able to identify owners as of the record date and pramptly produce
mailing labels. |

3. Bank namninees and the piggyback phenamenam

Bank naminees hold securities for several different types of
accounts., Distribution difficulties arise only with respect to

accaunts in which voting authority is not held by the bank. For such

- ‘accounts, the bank must deliver the praxy material to the account haolder
" in order for the affected shares to be voted. Until recently, this area

- Cf benk cperations had, for the most part, received little attention.
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In the past, while some banks forwarded proxy material, others did not.

The cament letters fram banks suggest that same banks have assumed,
rightly or wrongly, that benéficial cvmer:sas a group are insufficiéntly
interested in the affairs of the corporations in which they invest to
warrant forwarding the proxy material to them. While this institutional
attitude may be changing, it still persists tp same degree, particu-
larly among smaller banks. 45/

In addition to such institutional obstacles, the ;:iggy—baclcing i
phenanenon creates substantial delays that impede distribution.
The majority of the securities held by depositories derive fram bank
naminees. Between 1980 and 1981, the number of bank participants in
DIC grew by 20 percent and, as noted previcusly, the mumber of banks
known to be participating indirectly increased by 36 percent. 46/ A DIC
publication concluded that "although correspondent relatimshi:pa have

frequently constituted a barrier to shareholder cammnications, never

before have these relationships included so high a percentage of voting
shares.” 47/
Each intermediary layer between the issuer and the beneficial owner

lengthens the time required for dissemination. The issver cannot make an

45/ The letter of the American Society of Corporate Secretaries cites
*the apparent failure of sawe banks at the lower level to foxward
to beneficlal owners.” The Provident National Bank cammented that
it "dces not currently forward routine proxy materials" because
"most of cur clients are not interested.® Iletters in File No. S$7-911.

46/ DIC 1981 Anmual Report at 3.

47/ DIC, Shareholder Cammmications and the Depositcry Trust Canpany
18 (1982).
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inquiry of bank participants until it has received the position listing
from the de;déimry. ' Once it has asked the participant bank for the

number of sets of proxy mat;erial it requires, a delay can résult if the
bank participant must survey and collate the counts from each bank with
which it has a correspondent relationship. Still more delay can occur

where there are multiple layers of correspondent relationships; for in-

stance a local bank may place its customer's securities with a regional
bank which, in turn, esﬁablishes a oorre—spmdent rélationShip with a
direct participant in a depository.

There is layering among broker-dealers as well, but it is both less
common and less significant in terms of the number of shares involved.
Furthermore, in most cases where one broker—dealer acts as clearing agent
for other brokerage firms, it knows, without consultation, the number of
customers represented by the securities it clears for the other fimms.

4. Production Problems

Distribution cannot begin until the proxy material is available
from the printer., Production of this material is complicated by several
factors. First, it is often difficult to estimate the proper quantity of
material to be printed. Even when the issuer has kept detailed records
of the number of sets of proxy material used the previous year and assumes .
an increased number will be required, there can be no assurance that the
nimber of sets of material ordered by the issuer will be adequate to
meet the current year's needs.

Second, if production falls short of the demand for proxy materials,
nominees are the group most likely_tp absorb the shortage. Yet, if the
Quantity del.ivered to a nalu.nee is substantially less than it requires,

the nominee, in order to avoid multiple production runs for the same
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issuer, custamarily will not make any distribution to beneficial owners-
until it has requested and received substantially all of its order.
Short .supplying of naminees thus can cause a gap in the intermediaxy's
current work schedule and, later, when the additional material finally
arrives, it may overload the distribution cperation.

Finally, a problem of coordination arises when the anmual report
to shareholders an:i the proxy statement are published by different
printers or printed at.differgnt times. Rule 1l4a-3(b) requires that o
the annual report to security holders accamwpany or precede the proaxy
statement, but thé printing and mailing of the annual report and proxy
statement must be c,arefullf coordinated in order to meet this requirement
if‘differvent printers are used.

5. Late deliverf +o naninees

When proxy material is available from the printer for mailing, the
prevailing practice is for the issuer or its agent to faxward the proxy
material to all shareholders of recard before furnishing any nominees
with their requested sets of materials. This mailing sequence occurs,
in part, because the printer initially may deliver only a part of the
issuer's order. In such a situation, issvers may be reluctant to provide
naninees with ‘information which same argue wauld give material informa-
tion to institutions prior to its more public dissemination to all share-
holders of record. mr cmsiderat:ion to same issuers is that requests
for materials are sametimes not submitted pramwptly, and it may be more
efficient to £ill all namineces® requests at the same time. ‘Regardlless
of the reasons, the effect is to further delay distribution to beneficial

OWTIELS .
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6. Campressed proxy season -

All the delays associated with the distribution of proxy material

are greatly exacerbated by the fact that most public campanies coﬁvene'
their annual meetings of security holders during the perioad between

March and May, known as the “proxy season.” _4_8/ Canpanies schedule

their meetings to be held shortly after their audited financial state-
ments became available. 49/ . |

The practice of holding shareholders® meetings during the prcniy

season results in the processing of such a large volume of materials as

to almost overwhelm the system. 50/ Notwithstanding such burdens; campanies
that submitted cament to the Cammittee doubted that they would reschedule
their meetings to other times of the year. Sharehclders also may cppose
"extending the proxy season. 51/

48/ Continental Bank, for example, camented that 80 percent of the
companies for which it acts as transfer agent hold meetings within
an eight week pericd. See File S7-911.

49/ With respect to a meeting of security holders at which directors are
to be elected, Camission Rule 14a-3{b) requires that an annual
report containing audited financial statements accampany or precede
dissemination of the proxy statement.

50/ IECA, which is highly autamated, estimates that in the height of the
proxy season it processes as many as 200 different cawpanies each day.

31/ One individual investor stated: “improvement in distribution (fram such
a change) would be inversely proportional to losses suffered by the
corporate governance process® because unandited quarterly reports would
not provide an adequate basis for exercising awnership rights. Cament
letter of Richard Shemtob, File No. S7-911.
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7. General lack of knowledge about the distribution process

The task of disseminating proxy material through intermediaries to
beneficial awners is perceived as both cmpléx and time-consuming by many
.perscns‘ involved in the process. One major problem is the extent to
which issuers and naminees fail to understand fully the cperation of the
system and to avail themselves of methods and procedures that are readily
available to substantially improve perfommance. Campanies cawplying -
with the Camnission's proxy rules for the first time and ccnp)anies suddenly
experiencing a dramatic increase in the percentage of their securities
registéred in street or naninee name ére particularly likely to be less
well informed about the existing process. Smaller banks which utilize
another bank to register and hold the securities of their custody account
custamers also may know little, 1f anything, ébout the process.

8. Mail delays

The existing distribution system is almost totally dependent
upon the postal service. The issuer's inquiry to naninee holders and
depositories; the responses fram these entities back to the issuer; and

. the actual distribution of proxy materials by issuers, transfer agents,
brokers, banks, and cther naninees or their agents are all conducted |
almost exclusively through the mails. Many issuers utilize a private
parcel service to deliver the largest.orders of proxy materials to the
New York brokerage firms and maj&: bank naminees. Unfortunately, during
recent years in which the peroentage of all solicitations subject to this
distribution network has burgeoned, many believe that the postal service
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perfomance during the proxy season has not lceét pace with such increased.
demands. 52/ _.. '
9. Non—uniformity of proxy mterial _

The Camission's proxy rules do not regﬁlate the size or shape of a
form of proxy, proxy statement, or annual report. 'Aoccrdingly, the
documents came in all shapes and sizes. In same cases, naminees are not
able to machire process off—sized materials. In others, the autamated
equipment must be shut-down and recalibrated to handle such materials.

. The Camission'’s Street Name Study found in 1976 that, "most brokers,

banks, and issuers agree that the use of standard forms and procedures
could significantly improve the cammnication process" The c:nly step
in this directién .since that time has been the develcpment, by thé IECA,
of a standardized, machine-readable proxy card which it distfimtes, in
lieu of the issuer's form of proxy. ‘

C. Conclusions

The Cmmitt.eev's analys'is of the existing system for transmitting proxy
material to beneficial owners has revealed that it can work well when all
parties follow all the requifeG procedures. It is, however, wulnerahle
to disruption and delay due to a va:"iety of factors. Same potential

bottlenecks, such as the necessity foar two-step mailings 53/ and’ the

‘¥ §3/ See, e.g. the conclusion of the American Scciety of Corporate
3 Secre

taries, in conjunction with a mumber of other organizations,
in Manual For Praxy Solicitation of Stock in Broker, Bank or other
Naninee Names 1 {1982) [hereinafter cited as Proxy Solicitation
. See also the camment letters of GCA Corporation and
Merck & Co., File No. S7-911,

For street and nominee held securities, the issuer must first forward
the material to intermediaries, which then remail it to their custaners
who beneficially own the securities.
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layering phenamencn, are intrinsic to the interpositioning of entities,
other than the depositcries, between the issuer and the beneficial owners
of its securities. Nonetheless, the initiatives undertaken in recent

times by individual issuers, brokers, banks, and the IECA, as well as by

s
>

)
b
3
)

professional and trade associations, such'as the American Society of
Corporate Secretaries (™ASCS™), the Stock Transfer Association (“STA"),
and the American Bankers Association ("ABA"), demonstrate that this

distribution system also can function mich more efficiently. The

Ccmnitte_e has been particularly impressed by the potential for improving

operational productivity by individual issuers, brokers,. banks, and
their agents, Same of the lessons learned by individual organizations A
may be applicable to the activities of all intemmediaries or all issuers.
. The ABA, ASCS, the STA and the Securities Industry Association have
. undertaken educational programs which should be extremely beneficial in
E this regard.

Beyond these initiatives, the Cammittee believes that the greatest
opportunities for further improvement within the exisﬁing system will be
found in two areas. ‘ First, current procedures should be modified so
that same existing steps in the process, such as the notice, inquiry and
response sequence required .foc each layer of intermediaries, can be con-
solidated or _eiiminated. ‘ Such restructuring should shorten the time
required for distribution of material.  Second, procedures and practices '; '
shauld be starﬂardized to the maximum extent possible. Standardization
will not only simplify the process, but aiso produce additional time

: savings by eliminating the dislocaticns a.ssociated with variations in
procedures. The Camittee believes that adoption of the following recom-

mendations wiil result in the restructuring and standardization required
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to cptimize distribution within the existing framework.
D. Recamendations.

1. Recamendations for Cammission action
a. It is recammended that Rule 14a-3(d) under the
Exchange Act be amended to require issuers to
provide the Camission and brokers, banks and-
other naminees with a notice of the record date
of each annual or special meeting of security
holders. :

Centralization of all record date information would permit inter-
medlaries to look to a single source for camprehensive information :
concerning the record dates of camwpanies regardless of whether the securities
are listed on an exchange or traded in the over-the—counter market. In
impiementing this amendment, the Cammission should do whatever is necessary
to assure that a camulative list of record dates is published and updated
daily. Ideally, such publication would be handled by a private vendor which
would make the list available to all interested persons. Dissemination

of a cumilative listing of record dates would notify all layers of inter-

_ mediaries concurrently to commence the process of developing and caon-

veying estimates of the mumber of séts of the issver's proxy material
they require. The filing requirement also might improve campliance by
issuers with the other provisions of Rule l4a-3(d).
b. It is recammended that Rule 1l4a-3(d) be further
amended to provide that the issuer's inquiry of
brokers, banks and other naminees be mailed first

class at least twenty days prior to the record date
for the meeting of security holders.

The Committee believes that the existing requirement that issuers

inquire of such record holders at least ten days prior to the record date
_‘_dOeS hot provide adequate advance notice to intermedaries in light of the

‘Mumber of subsequent actions that must precede actual delivery of proxy
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material to beneficial owners.-54/ The Camittee's recommendation
that the 1nqu11y *be mailed first class” would not foreclose the use
of means other than a first class mallmg 8o long as the same degree

of timeliness would be achieved.

c. It is recammended that Rule 14b~1 under the Exchange
Act be amended to require brokers to respond to the
issuer's inquiry within seven days of receipt of the
inquiry.

#

The Camnittee believes that the existing reference to the broker s
obl1gat10n to respond "pramptly” is ambiguous. The Camnittee determined
that a requirement to respond within seven days was not only manageable
for subject broker-dealers hut also could be met by bank ncminees which
voluntarily elect to adhere to the same standard. With the adoption of
a central record date system which gives notice to all layers of inter-
mediaries similtaneocusly, it should be possible to receive and collate
responses fram all layers of intermediaries within the proposed seven
day time frame.

——————

d. The Camission should revise its internal prooce-
dures and publicly state that unless an issuer has
been advised by the staff prior to the seventh day
fallowing the filing date that camments m~y be issued,
no caments will be issued on the preliminary proxy
statement.

Existing Rule 14a-6 requires that preliminary proxy material must be - ' i

. filed with the Camnission "at least ten days prior to the date definitive

copies of such material are first sent or given to security holders.” 1In

the past, the staff regularly tooktendays_crmore to review all proxy

54/ The Proxy Solicitation Manual recommends that issuers provide
mtermedlanes with at least 15 days advance notice, at 7.
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statements filed and to issue any comments it might havé. Under the
staff's selective review procedures, if companies are not alerted
within ten days of filing that comments may be issued, they are free to
mail without further consultation with the staff. 55/ These actions
taken by the Cammission staff already have expedited the processing of
. proxy material. The Committee believes, however, that a shortened period,
initially seven days and eventually perhaps five days, would provide a
reasonable period for the staff to sort proxy statements and identify
the ones on which comments may be issued. The three day time saving for
most issuers would greatly expedite the printing and dissemination of
definitive proxy material. 56/
e. It is recommended that Rule 14a-3(b) be amended
to excuse an issuer from disseminating the annual
report and proxy statement to any shareholder of
record where at least two consecutive annual meeting
solicitations mailed to the shareholder's address of
record have been returned undelivered, unless state
law requires otherwise,
The Committee believes that adoption of this recommendation would
satisfy the obligation of the issuer to make a good faith effort to

B pfovide each security holder with a proxy statement and annual report

F in connection with a solicitation for an annual meeting of security

——

55/ Securities and Exchange Commission, Press Release No. 80-60
(November 17, 1980).

25/ Pursuant to this recommendation, if a company were notified by the
Comission staff within the seven day period that the staff may
issue comments, the company still would be able to request that
the staff review and pre-clear the company's proxy card so that
it could be printed.
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holders at which directors will be elected. At the same time, it would
relieve issuers of the expense of printing and tranémitting proxy material
that cannct be delivered for reasons beyond the control of the issuer.
The operation of state law would continue to assure that security holders

receive adequate notice of meetings.

f. It is recommended that pursuant to Section 17A
of the Exchange Act, a rule be adopted, providing
that depositcries require banks, as a condition

- for their participation in the depositoxy system,

: to agree to disclose to issuers, upon their request,
‘the identities of correspondent banks for wham they
hold securities in naminee name.

Prior to the existence of the depository system and the piggybacking
of securities into it, issuers were better able to identify the banks that
established correspondent relationships with major banks for the purpcse
of holding the securities of their custamers. Now, issuers have ceased to
be able to easily cammunicate with an important group of interlﬁediar:ies
holding their stock. Restoring the ability of issuers to deal directly
with such intermediaries shauld speed up the process of proxy distribution
and solicitation,

The Camittee is aware that a number of large New York banks are

_voluntarily disclosing this information to issuers upon their request.:

This recamendation builds upon their initiative by making such disclosure
mandatory for all bank participants. The Camittee does not believe that
adoption of this recammendation would deter banks from becaming participants
in a depository in view of the extensive benefits derived fram participation
in the depository system,

R
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- ¢« It is recommended that Rule 14b-1(b) be amended
to require that proxy materials be forwarded by
brokers to beneficial owners by the close of

- business four business days after their receipt.

The Committee believes that replacing the existing reference to

1 3 "_‘"‘_-?ranptly' forwarding materials with a specified turnaround time would._

) add significant certainty to the Rule's operation. Specifying the number
g 1 ﬁof days will permit issuers to better estimate the lead time required in
' “aer to provide beneficial owners with proxy material a reasonable time

in advance of the meeting date. Setting a definite time fmme for the
forwarding of material also should assist brokers in scheduling their

"processing of issuers' materials and would put issuers on notice that

brokersmayhavetotakeacertainaﬁountof time to forward their
material. A '
The Cammittee concluded that the proposed standard, which calls

for campleting the mailing to beneficial owners by the close of busi-

ness on the fourth business day after receipt of the material, would
provide brdcér:s with ample time to process materials for all sizes of
companies. 'l‘hebusmess day standard employed in this recammendation,
though establishing a short turnaround time, takes into account weekends
and other days on which work may not be perforned. Nevertheless,
material should be processed and forwarded at the earliest possible
time. The Committee also believes that the standard is one with which
bank nominees could voluntarily ccxtpiy.

2. Recammendation for legislation .

It is recommended that legislation be enacted which
would glve the Camission authority to pmmlgate
rules imposing responsibilities on bank nominees
canparable to those imposed on broker—dealers pur—
suant to Section 14 of the Exchange Act.




_ -30-
In view of the fact that the majoritj} of nominee and depository held

. securities are held by banks, the Comnittee concluded that there must be a

ES

means to assure that banks are following proxy processing procedures similar

to those imposed upon broker—dealers. However, neither the Commission nor
' the federal bank regulatory agencies have statutory authority to pmmléabe y
! such rules. The Camittee believes that investors holding securities in a
L ' bank custody account are entitled to receive proxy statements and other

shareholder communications as promptly as investors whose se_.curities are

held in the name of a brokerage firm.
The Camittee is aware that the Trust Division of the ABA has recently [

undertaken an educational program designed to improve the distribution of 5

proxy material by bank nominees, While the Committee applauds this effort,

it is too early to determine the impact of such an undertaking, and, in any

case, the Camittee believes that there should be a means available, if . ?

needed, to assure an adequate level ofperfomancebyalltypesof nominees. !

Accordingly, the Committee urges that enabling legislation be enacted as

soon as possible. Such legislation would g’ive the Comnission authority to

promulgate rules which would subject bank nominees to standards no higher

than those with which broker—dealers must comply. The Committee believes

that such legislation should make the federal bank regulatory agencies re-

sponsible for enforcing any such requireme_nts in the same manner that Congress

allomte'd responsibility among agencies in Section 17A of the Exchange Act.
Pending enactment of such legislation, it is the Committee’s desire and

expectation that the following factors will prompt banks to adopt policies that

create a system as uniform as reasonably possible for shareholder commnications:}
(1) ABA sponsored initiatives which already are underway;
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(ii)

(iii)

(iv)

=31~

encauragement from the federal bank régulatory agencies;

the weight of the Cammittee’s recammendations in this Report
and the Camnission's final action an those recammendations; and

the force of public cpinion arising fram successful implemen-—
tation of such recamendations and final actions that will
affect issuers, broker—dealers, transfer agents, depositories
and other invalved in shareholder cammnications.

3. Recamendations to issuers
a. It is recamended that issuers distribute praxy

materials to shareholders at least thirty
days prior to the meeting date.

' "I‘he Cammittee does not believe it is appropriate to adcpt a
regulatory requirénent that issuvers distriﬁute proxy materials a
fixed number of days in advance of the meeting, because there are too
many variables over which the issuer has little or no control. Never—
theless, the Camittee is convinced that the 'single greatest key to
improving the transmission of proxy material is the issuer's cammencing
distribution at the earliest possible point in time. . For this reason,
it is absalutely essential that issuers develcp a detailed plan of
their activities in preparation for miling the proxy material, in-
_ cluding a definite camitment to begin distribution at 1ea.§t thirty
days before the meeting date. The Securities Transfer Association of
New York ("STANY") provided the Cammittee with data on the practices
of48ftccmani$ for which members of the association tabulated votes
during the 1951 proxy season. Appratimtely 30 percent of the campanies
mailed theirprwyn)a;:erial less than thirty days before the meeting

date., Experience demonstrates that failure to commence mailing by at

least thirty days before the meeting can create problems that reduce

share representation or voting at the meeting.
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The exchanges currently recommend a thirty day lead time to their
listed oompanies. In practice, many listed companies begin distribution
forty days or more in advance of the meeting. The Comittee urges companies
to begin the process as early as possible.

b. It is recommended that issuers forward to
nominees their requested sets of proxy materials
concurrently with issuers' dissemination of proxy
material to shareholders of record.

The Camittee is concerned about any lag time between the issuer's
mailing of proxy material to shareholders of record and its delivery to
brokers and other mmine_es of the sets of proxy material to be forwarded
to benefiéial owners. Since it necessarily takes more time to provide
beneficial owners with proxy material than to provide such material to
owners of record, the Committee believes it is critical that issuers
disseminate the material for naminees and record holders concurrently. 57/

¢c. It is recommended that issuers take appropriate
steps to assure that a sufficient quantity of
proxy material is printed in a timely manner
so that there will not be production shorts in
deliveries of requested materials to intermediary
record owners.

The inability of many issuers to provide intermediaries with all the
sets of proxy material they have requested is a major shortcoming of the
existing distribution system. As noted previously, intermediaries seek to
avoid mhltiple production runs for the same issuer during the proxy season.
Therefore, production shortages often delay distribution of the proxy

material until the intermediary's request has been substantially filled.

57/ The NYSE, in 1975, urged the Commission to “encourage issuers, to the
extent possible, to forward material to brokers and other fiduciaries
in a manner that would permit the mailing to their beneficial owners
at about the same time that direct mailing from the issuer occurs.®
Camnent letter, File No. S7-581.
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g‘ﬁ* committee believes that it is essential for issuers to pinpoint the

45 guses OF any shortage in the production of proxy material and take steps

-\..7._-‘ "o assure all requested materials are delivered in a timely manner to

prokers and other nominees.
| d. For the purpose of distributing proxy solicitations
more evenly throughout the year, it is recommended .
that issuers consider revising the date of their annual
meeting of security holders so that the meeting is not
convened during the proxy season (March, April or
May).

Scheduling the meeting of security holders outside the proxy season -
should improve dissemination of an issuer's proxy material, because the
competing demands upon intermediaries are substantially less at other
times of the year. Issuers which reschedule their annual meetings should
be able to rely on their certified financial statements unless there had
been a material change in the campany's financial condition since the
date of the auditors’ report.

4. Reoatmendatlm to self-requlatory organizations
It is recommended that the self-regulatory organiza-
tions (exchanges and NASD) develop uniform billing
procedures which include information on the broker's
date of receipt of proxy material from the issuer and
the date of mailing such matenal to its customerc.

The Camittee believes that inclusion of the broker's date of i‘eceipt
of proxy material and the date of mailing such material to beneficial owners
will provide issuers with meaningful information about the performance
of brokers in the distribution process.

5. Recommendations to bank nominees
a. It is recommended that the federal bank regu-
latory agencies and the ABA urge banks to revise
their internal procedures so that the following

reoordsaremamtamedw:.threspecttoproxy
handlmgpro@ures
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1. Issuer search card receipt and return dates;
2. Mailing dates of the bank's search cards
to correspondent banks;
3. Receipt dates of proxy materials; and
’ 4. Mailing dates to beneficial owners.

The Committee believes that the retention of such information by
bank nominees would enable them to better evaluate and to improve their
performance in transmitting proxy material to their customers on a timely

‘basis. They also will be ablé to better respond to questions from issuers
and customers regardfng dissemination of proxy material. The rules of
the exchanges already require member broker-dealers to keep detailed
records covering the solicitation of proxies and to retain such records

_for three years. 58/ | |

The Cammittee urges the ABA to encourage its member banks to retain
such records and to continue its efforts to educate banks about appro—
priate procedures for disseminating proxy material. The Cammittee also
aske the federal bank regulatory agencies and the ABA to urge banks to
retain such records for three years for the reasons set forth by the
Committee. '

b. It is recommended that banks urge their customers
to mark, sign and return their proxies.

Same bank nominees have developed model letters which can be used
to urge bank customers to mark, sign and return their proxies. Bank |
nominees which have disseminated the letters to customers along with
the proxy material report a resulting increase in the percentage of
their customers who vote. The Camnittee endorses these. model letters
and urges each layer 6!5 banks to utilize them. 59/

58/ New York Stock Exchange Guide ¥2452.16. American Stock Exchange
Guide $9529.16. :

59/ The model letters are set forth as Appendix D.
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Chapter III _

IMPROVING THE EXISTING PROXY VOTING PROCESS

A. Existing Voting Arrangements
Under state law the legal rights relating to security ownership,

jncluding the right to vote, reside in the owner of record. 60/ In
practice, however, the registered owners of street and other naminee
name securities vote, if at all, according to stringent standards de—
signed' to protect the interests of the beneficial owners of such stock.
lbststreetandmmineenamesedxriti&areregistemdinthenameof
" one of the depositories. Shortly after the record date for the issuer's
meeting of security holders, each depository sends an amnibus proxy to the
- issuer which assigné the depository's woting rights to its participants in
accordance with the nunlsber of securities held for each participant's account
as of the record date. Thereafter, the depositories cease to be a factor
. in the voting process. _ '
Bank participants handle voting differently for their discretionary and
nondiscretionary accounts. With respect to securities held in discretionary
acocounts, the bank usi:ally possesses voting authority ptp:suant to a written

60/ See, e.g., 8 Del. Code §213 (1979).
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agreement between the bank and the customer. For custody accounts, the

bank farely, if ever, posseéses voting authority. Therefore, with respeét

to custody accounts, banks generally sign the proxy in blank and. forward

it to the beneficial owner so that the beneficial owner can mark the proxy

and return it directly to the issuer. This procedure must be repeated by

each layer of banks whose customers® securities are held in custody accounts,’
Voting by brokers, however, is subject to both regulatory and self- -

regulatory supervision. Section 14(b) of the Exchange Act makes it unlaw-

ful for any vegistered broker or dealer to give or to refrain from giving

a proxy, consent or authorization with respect to the securities of its

custamers in contravention of rules the Commission determines to prescribe

as necessary or appropriate in the public interest or for the protection |

of investors. The Commission has exercised its authority under Section

< regiiv C LiTy: O

14(b) only to the extent of regulating proxy distribution. _
' The NYSE and the AMEX have adopted rules governing the voting o
of shares held for beneficial owners. The rules of the exchanges -
forbid member firms to vote shares registered in their name or the

names of their nominee except in accordance with the exchange's proxy

rules. 61/ Member firms may adopt one of the following specific voting
procedures: (1) tabulate §0ting instructions (in the form of the issuer's [

. proxy card or a special voting instruction form) from beneficial owners

61/ New York Stock Exchange Guide 42450; American Stock Exchange Guide
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he .
. gpect and sutmit one or more signed proxies in its capacity as the registered
o holder of record; or (2) pass voting authority through to the beneficial
xy ‘owners by signing proxies in the member firm's or its nominee's name and
:mby forwarding them to the beneficial owners for voting and return to the
ccounts. proxy tabulator. It is the general practice of brokers and their proxy
2f- agents, mj.th a few exceptions, to follow the first procedure as outlined
' — above. 62/
ving According to staff of the NYSE, its original rule relating to voting
its by brokers was adopted in July 1927. The rule prohibited a member firm
scribe from voting a proxy unless the stock was in the phymcal pos'session of '.
tic such member. At that time, many transactions were settied via the assign-
jon | ment of securities and delays in transfer were common. Thus, in order for.
proxies to be voted, the stock had to be traced. As a result, it was very
difficult to obtain a quorum for a stockholders' meeting.
In November 1934, policies, as distinguished from a rule, were adopted
by the NYSE to permit member firms to obtain proxies from listed companies,
- pre-sign the proxies and send them on to customers for voting and return
ting i to the issuer. This procedure also was not very successful and resulted
sever's in many companies failing to obtain a quorum.
ners
—_— _f’f‘ l 62/ See generally, New York Stock Exchange Guide 42450, et seq.;

American Stock Exchange Guide ¥9526 et seq., and NASD Manual 42151.05.
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I; December 1937, the NYSE established rules requiring member firms
to .t-ransmit proxy material to beneficiai owners that also permitted a
member to vote on the tenth day prior to the meeting whenever a non—
material matter was being considered at the particular meeting and
instructions were not received fm beneficial owners. The history of '
developments in this-area at the AMEX has been substantially similar.

- Under the exchanges' current rules, a member firm must vote shares

‘held in its own or its nominee's name in accordance with instructions

received from the beneficial owners. 63/ Provided the matter being

presented to shareholders for consideration is uncontested, adequately

disclosed, and “does not include authorization for a merger, consolida-
tion or any other matter which may affect substantially the rights or
privileges of such stock,® a member firm may vote any uninstructed shares
"at its discretion” as a record owner of the stock. These rules affect
unlisted as well as listed companies since. they derive from the exchanges’ |
regulation of member brokey-dealers rather than issuers.

The rules provide that if the proxy material is tfansmitted to beneficial
owners at least twenty-five days before the meeting, the broker can vote the
uninstructed shares Fifteen days prior to the meeting. 64/ If the material
is transmtted at least fifteen days before the meeting, 65/ then the broker
can vote uninstructed shares ten da;s'before the meeting. If the proxy
material is mailed less than fifteen days in advance of the meeting, mewber

63/ New York Stock Exchange Guide §2452; American Stock Exchange Guide
19529. -

64/ See, e.q., American Stock Exchange Guide ¥9528.

65/ Id.
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organizations are not permitted to vote on any matter without instructions

k from the beneficial owners. 66/ The Rules of Fair Practice of the NASD permit
its members, who. may not be members 6f one of the exchanges, to vote custcmer
shares if they cduply with the pertinent rules of .one of the exchanges. 67/
These self-regulatory rules permitting broker-dealer voting are referred

to as the "ten—day" rules. Under the present system, when broker—dealers r
exercise their right to vote shares without in.'structims, they almost s
L always vote "for" the issuer's director nominees and positions. :
m:eismruleorpracticeshnilartotheterrdaymlesusedbybmﬂcs. ' | ;
' The exchanges' rules list a mumber of specific proposed transactions
} | on which brokers may not vote without specific customer instructions. 68/ !

#— When action is to be taken at the meeting of security holders on matters i
which are contested or may affect substantially the rights or privileges '

fres of the stock, the.exchanges encourage listed companies to submit their ‘
E bt preliminary proxy material to the exchange for review. 69/ Such review l

23" Permits the exchange staff to determine, among other things, whether

brokers are permitted to vote uninstructed customer shares on the
_' matter and to set forth their conclusions in their weekly bulletin.
A Upon receipt of requested sets of proxy material, brokers con—

» 8ult the exchanges® bulletins to classify the issuer's proxy statement.

Bmkers provide beneficial owners with a letter explaining voting pro-
which is known as the client letter. The content of the broker's

Id.

NASD Manual §2151.

New York Stock Exchange Guide ¥2452.11. American Stock Exchange
Guide 19529.11.

See, e.qg., N.Y.S.E. Company Manual at A-132,

——
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client letter varies depending upon whether the broker is permitted to
vote on all, same or none of the proposals without customer instructions.

Thus, the proxy statement cannot be forwarded to beneficial owners until

it has been properly classified and the appropriate client letter inserted.

B. Current Voting Practices

The best test of whether the existing system is adequately func-
tioning is the percentage of shares represented at issuers' meetings
and the voting rates at such meetings. The Camittee has gathered
information on quorum representation, voting on substantive matters
and voting by foreign shareholders.

With respect to quorum voting, the Committee received information
from several sources. In the spring of 1979, the ASCA surveyed over
700 companies about several matters, including the percentage of shares
represented at the last annual meeting. According to the results, only

8 percent of issuers had. less than 70 percent of their shares represented

at the meeting. 70/ STANY provided the Committee with information about ,

chanées in quorum representation between 1980 and 1981 for 484 campanies.
Of those responding, 237 companies had higher quorum representation in
1981 and 189 had lower quorum voting, with 58 companies indicating no
change,

In its Release soliciting public comment, the Committee sought

information about the recent experience of issuers regarding quorum

~ voting rates and voting rates on the substantive matters for which

broker—dealers cannot vote without customer instructions. Seven

companies indicated they had experienced a decline in quorum voting,

70/ ASCs, Corporate Commmnications Report 26 (1979).
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ranging from one percent to seven percent. On the other hand., six |
campanies statedtherehadbeeﬁnodeeline,orariincrease, in quorum
representation. The comments submitted with respect to voting rates on
substantive matters also were mixed. 71/

The Committee also requested comment on the question of whether
foreign shareholders in American corporations are reluctant to vote, and,
if 50, whether non-voting by this group posed a problem. Nonvoting by
foreign holders was viewed as a possible problem by several commentators. 72/
First National Bank of Boston believed that only about 20 percent of the
shares owned by foreign beneficial owners was voted. It was asserted
that part of the unresponsiveness of foreign shares may be due to the
‘nreliability of international mail service. 73/ Most companies indicated,
however, that few of their shares were owned by foreign beneficial owners
and that their voting response was not adversely affected by the extent
of foreign investment in their company. _

Undoubtedly, there are a variety of reasons why foreign beneficial
owners may be reluctant to vote. Several major bank nominees have in-

formed the Comittee, however, that they have met with moderate success

71/ Ten commentators reported a decline in substantive voting or difficulty
in achieving necessary votes; five reported no charge and two reported
an increase in voting rates for substantive matters.

72/ Comment letters of Westinghouse, Maryland National Corporation,
Allied, GCA Corporation, First National Bank of Boston, File No.
S7—9llo

73/ Camment letters of Maryland National Corporation and GCA Corporation,
File No. S7-911.
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in urging foreign holders to mark the proxy at least for quorum purposes
and to abstain on particular voting items on which they do ﬁot wish to
cast a vote. 74/ .

C. Conclusions . . | -4

The Ccmmittee ‘believes that street and nominee stock registration
has had only a minor affect upon the ability of campanies to achieve a
quorum of sh'areé at their annual meetings. The Committee -is aware that
there are isolated instances where one company or another has failed to |
achieve a quorum, but, the Cammittee believes that once a campany has

experienced a quorum problem, steps are taken to assure that the problem

does not recur, The Camnittee is unaware of any case where this problem
has recurred.
The Committee believes that there are potentially greater problems . H

relating to voting on the substantive matters on which brokers cannot

vote without custamer instructions. At least some companies have re-' '
ported a slow, steady decline in voting on major questions over the past
few years and express serious concern about the future. A company's

commitment to actively solicit votes and follow-up on unvoted shares is

' a necessary precondition to satisfactory voting rates, but even such

actions may not always be sufficient. The Comnittee has a number of
recannen;iations that should help address perceived problems relating to

declining voting rates.

74/ Presentation by Mr. Frank Gibbs, Vice President, Manufacturers
T Hanover Trust Co.
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p. Recommendations:

1. Recomendation to the Commission

It is recommended that the Comuission not abrogate
the 10-day and 15-day proxy voting .rules of the exchanges.

The Staff Report on Corporate Accountability expressed concern

about certain practices related to the 10-day rules of the exchénges. s/

B The Committee believes that it is important to preserve the ability of
] prokers to vote the uninstructed shares of their customers so long as

those customers have been given an adequate explanation of the voting

practice and a réasonable opportunity to vote. 76/ Without this abili.fy,

the Committee believes that many business matters requiring a shareholder
vote will either fail for lack of the requisite vote or cost issuers
unnecessary expense in order. to achieve their passage.
2. Recomendations to the self-requlatory organizations
a. It is recommended that the exchanges codify
their informal interpretive rulings with
- respect to the 10-day rules in order to better
inform broker—dealers and issuers of transactions
requiring specific customer instructions.
The exchanges' provisions that prohibit member brokers from voting
uninstructed shares on any matter that may substantially affect the
[ N
rights and priviledges of the listed securities are not self-operative.
Each proxy season the staff of the exchanges are frequently asked to

analyze matters being put to a vote and to decide whether or not broker

75/ The staff expressed “serious concerns about permitting brokers to

T vote stock held in street or nominee name in the absence of specific
voting instructions from the stock's beneficial owners.” Staff Report
on Corporate Accountability, supra note 9 at 352-59.

To accomplish these, the Committee is recommending preparation of

a brochure on voting procedures for beneficial owners and is recom-
mending review of the exchanges® model client letters for possi-
ble clarification.

76/
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voting is. permitted. The purpose of the recammendation is to make these
informal interpretive rulings rendered each year by the exchanges
readily available to all issuers and intermediaries.
b. It is recommended that the exchanges re-
: emphasize to listed companies the importance
of timely submission of proxy material for
review by the exchanges whenever substantive
matters are to be voted upon by security
holders. : ' :
Same listed companies do not submit their preliminary proxy material
to the exchanges for review. When this occurs, the exchange is not always

able to rule upon the applicability of the 1l0-day rules and publish its

~ ruling in the weekly bulletin prior to the time the broker receives its

requested sets of proxy material from the issuer. Because brokers utilize
the information in the bulletins to determine which form of client letter
to include with the proxy mailing, the issuer's failure to submit preli-
minary proxy material to the exchange can delay the distribution process.
The Oamxittée's recommendation to the exchanges is intended to rectify
this situation.
¢c. It is recommended that.theNASDassme responsi-

bilities similar to those assumed by the natjonal

excharnges with respect to the voting of shares

held in broker name, both in temms of providing

guidance to nonlisted companies and to normember

firms. :

‘The NASD has indicated to the Cammittee its willingness to participate
in improving the process by which issuers cammunicate with their beneficial
owners. The Cammittee believes that communication between NASDAQ companies
and their beneficial owners would be greatly improved if the NASD assumed
responsibilities, such as the develdp'nent of model clignt letters, which

are similar to those assumed by the NYSE and AMEX.
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d. It is recommended that an education program be
, ese _ conducted by the NASD to inform NASDAQ companies
' of the applicable proxy processing procedures.
The Committee believes that many NASDAQ companies are not aware that
the NASD's Rules of Fair Practice only permit member firms to vote
uninstructed shares pursuant to the 10-day rules of the exchanges. .
The proposed education program should address both the operation of

the 10-day rules and describe appropriate proxy handling procedures

]
E
5
i

dal for NASDAD campanies.
ways ' e. Tt is recommended that the exchanges review
] for clarity the language currently used in
s . their model client letters.,
S The Committee believes that the exchanges' model letters can be made
1iz ' more informative and meaningful to beneficial owners without unduly in—
ter ' creasing their length. With greater clarity, the client letters might f
- help increase voting by beneficial owners.
: 2
8. ’ * £, It is recommended that the exchanges consider Fi
whether the following provisions in the l0-day
rules should be modified in line with current
corporate practices while remaining aware of the
need to maintain desirable checks and balances
on corporate action to protect shareholders'
interests: .
(1) developing a percentage limitation in place of
: the blanket prchibition of NYSE Item 6 (authorizes
or creates indebtedness or increases the autho—
rized amount of indebtedness); E
e The Committee does not believe that a blanket prohibition is necessary
o !
tal . for the protection of shareholders. : ‘
Iues : ) ;
' T
h
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(2) raising the percentage limitation in NYSE Item 12
from 5 percent to 10 percent (authorizes issuance
of stock, or options to purchase stock, to directors,
officers or employees in an amount which exceeds 5
percent of the total amount of the class outstanding);

Raising the threshold seems appropriate to the Committee in view of the

RN
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fact that a wide range of employees typically participate in such plans
and the average number of shares authorized in such plans has increased.
(3) establishing a materiality standard in NYSE Item
17 (authorizes a transaction not in the orxdinary
course of business in which an officer, director
or substantial security holder has a direct or
indirect interest).

The Committee believes that the standard should be revised so that
voting is prohibited only where the substantive rights of shareholders
may be affected, because of the nature of the insider's interest or the
nature of the transaction.

g. The exchanges and the NASD should facilitate
the preparation of a broclure to be supplied
to brokerage custamers explaining proxy voting
procedures.

The Camittee believes that beneficial owners will be more likely
to participate in the corporate electoral process, and better prepared
to do so, if they are well informed about the process by which shares
held in street or other nominee name are voted. Providing an explanation
of proxy woting procedures is an important part of the process of regis—
tering securities in other than the name of the beneficial owner. The

self-requlatory organizations should promptly arrange for the preparation.
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of such a brochure. 77/ The self-regulatory organizations should take
appropriate measures to ensure that each beneficial owner is provided
with a brochure containing such information.
3. Recommendation to the banking industry
It is recommended thattheABAprepareasimilar
brochure on voting practices for bank custody
account customers.,

The Camuittee believes it is equally important that the beneficial

owners of custody accounts be provided voting prooédures information.

The ABA is urged to work with the securities self-regulatory organiza-

tions to develop a brochure, oogm.zant that the different voting pro-
cedures of banks will affect the content of a bank brochure.

77/ 1In view of the fact that a similar recommendation made in the
T 1976 Street Name Study has not yet produced the brochure, prompt
action is needed in order to achieve the statitory purpose of

Section 14 of the Exchange Act.
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A. Current Requirements and Practices

The New York, American and Midwest stock exchanges currently require . B
that quarterly financial results of listed companies be published. 78/ , ‘
Further, the NYSE and AMEX urge their listed companies to disseminate
quarterly financial reports to shareholders. zg/ At present, however, ’

there is no regulatory or self-regulatory requirement that public corpora- {

assist in the transmission of all types of shareholder communications,

_ ? tions disseminate interim reports or corporate cmmml.catlons, other than *‘
ik . 4
- proxy statements, to shareholders. . .‘
a 1
Ve The rules of the NYSE and the AMEX do require member broker-dealers to o
4 .
€

not simply proxy materials., Specificélly, a NYSE rule requires member

X

: firms to transmit interim reports and other material to each beneficial

ownerofstreetormuineeheldsecuritieswhenrequestedtodosobyan

s B AR PN o Yd 127 S

issuer and assured that it will be reimbursed for all its out-of-pocket
expenses. 80/ The AMEX has a similar rule. 81/

78/ N.Y.S.E. Company Manual, “Timely Disclosure®, §A~2; American Stock
; Exchange Guide Y10044; Midwest Stock Exchange Guide 11879.

79/ New York Stock Exchange, "Recommendations and Camments on Financial .
Reporting to Shareholders and Related Matters: A White Paper™ 17
(1973); American Stock Exchange, Company Guide §625 (1979).

T 80/ New York Stock Exchange Guide ¥2465. |

81/ BAmerican Stock Exchange Guide Y9537.
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B. Problems

‘The Committee solicited information about any impediments encountered
by issuers, broker—dealers and beneficial owners in connection with the
dissemination of interim reports and other shareholder commnications.
The Charter of the Advisory Cannit;tee directed it to investigate, in
particular, inconsistent practices by issuers with respect to the dis-
semination of interim reports to owners of record and to beneficial
owners. The Camittee reviewed the results of a survey of appro)_d.mately
750 companies conducted by the ASCS. 82/ The results indicated that 98
percent of the responding companies issued interim neports to shareholders,
but 5 percent of the companies had a policy of providing interim reports
only to record shareholders., iny 36 percent of those disseminating
interim reports stated that they requested brokers and nominees to
forward interim reports. to beneficial owners, 83/ as opposed to merely
responding to unsolicited requests from such brokers and other nominees.

To assist the Comittee in .obtaining additional information, the
National Investor Relations Institute surveyed a sample of 1660 com-
panies in the Fall of 1981 ard received responses from 465. All the
respondents stated that they published interim reports. Ninety-seven
percent mailed such reports to record shareholders and 89 percent also

distributed interims to beneficial owners. For those mailing to bene-

ficial owners, 50 percent stated they did o0 only in response to a

82/ Corporate Commmications Report, sgpra note 70, at 36 et seq.

83/ Id. at 39.
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specific request for material from the broker or other nominee. In
interpreting the results, Mr. John Fuller, who conducted the survey,
opined that many companies relying solely on requests from brokers
probabiy are not aware that the stock exchange rules require brokers to
transmit interim reports to beneficial owners if requested to do so by
the issuer. '
The comments 'submitted in response to the Committee's Release also
suggest that a number of companies only send interim reports to record
owners. The comments make it clear that most campanies do pmvifie addi-
tlonal copies to @ims upon their request for distﬁbuﬁm to 'bene-

DOV A 1 AW QYN STRRATY

ficial owners.

The Cammittee identified a second cbstacle to dissemination of interim
reports to beneficial owners. It was noted that the efficient distribu-
tion of material by broker-dealers depends, in part, upon their receipt
of advance notice from the issuer that it wishes to have the broker

transmit interim reports or other material at a later point in time,

| When materials to be forwarded to beneficial owners are delivered with
no advance warning, the broker's operations may be disrupted resulting
in a delay in foﬁaaxding such material. )

A third obstacle identified by the Committee was the fact that it
is not unusual for some bmkeraée firms to treat the dissemination of
interim reports or otr.xer NON-pProxy cc;nmmicatiorxs as a low priority.
On some occasions, a broker-dealer may take a month or more to forward

such maberiai to beneficial owners Several corporate commentators

. SIEPT - ST g v .
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took the position that umarrapted delays by nominees and. the layering
of sharehaldings made it difficult or impossible to deliver interim
reports to beneficial owners in a timely manner.

C. Conclusions

The Camittee finds that there is a clear need to improve the .
process of distributing interim reparts and other cammnications to
beneficial owners since it is presumed that most beneficial ocwners have .
as great a need and desire to receive interim financial information as
recard shareholders. Brokers and issuers share responsibility for the

present shortcanings; For exénple, if a broker’'s needless delay in

" forwarding material convinces an issuer that timely delivery of material

to beneficial owners is impossible, the issuer may be induced to adopt a
policy of mailing interims only to record holders. On the other hand,
issuers that do not consult with intermediaries in advance to arrange
for distribution are inviting avoidable delay in the delivery of the
material to beneficial owners. A significant factor is lack of knowledge
by issuers that brokers are chligated to distribute interim reports if
@este@ to do 50 and assured of reimbirsement. 84/

The Camittee sought public coment on suggestmns that issuers
be requited'.to disseminate non-praxy material to beneficial omers a
to disclose to shareholders their procedures for dissemination of such
materials. The Comittée concluded that it did not wish to burden

84/ New York Stock Exchange Guide §2465; American Stock Exchange Guide

§9537. -
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issuers with additional requirements in this area. The Committee also
concluded that it would not be appropriate to recommend that there be
mandatory disclosure by issuers of their dissemination procedures. The
ixmnediéte ef.fec'tofadisclowre re;uimentwulébetoedaarrasscan—
panies, which the Comnittee believes is an improper method of regulation.
Of course, issuers are free to include a statement in their annual report
to shareholders, or elsewhere, which explains how beneficial owners can
obtain the issuer's interim reports. ‘

The Comaittee has the following recommendations to facilitate the
timely distribution of interim reports and other commmications to all
beneficial owners without imposing additional burdens on participants
in the process. ‘ |

D. Recommendations

1. Recommendations to issuvers

~a. It is recommended that issuers disseminate
interim reports to shareholders.

The Cammittee believes it is in the interest of all companies to
provide their shareholders with up-to-date financial information through-
out the year. Since there is no assurance that the interim financial
results of all issuers will be published or widely available to the
investing public, the Comittee urges issuers to distribute such reports
directly to shareholders. | i

’ b. Itisreqaunerﬂedthat'iss@ts send.the'same
shareholder commnications to beneficial owners
that they send to record owners.

The Committee can find no legitimate public policy grounds for
distinguishing between beneficial and record owners in this respect,
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particularly since such a large percentage of all shares is owned by
beneficial owners. Issuers should make an advance inquiry with inter—
mediaries to determine the number of sets of interim reports or other
material needed for distribution to all beneficial owners unless they
.already have obtained this data as a result of other recent mailings.
This step, together with adoption of the following recommendation, should
ensure that any material sent to beneficial owners will be received by
them in a timely manner.
. 2, Recommendation to self-requlatory organizations

It is recommended that the self-regulatory organizations

(the exchanges and the NASD) amend their existing rules to

require their members to make timely distribution of share-

" holder commnications other than proxy material. "Timely"
would be construed as five business days after substantial
receipt of materials with prior notice to nominees, and seven
business days after substantial receipt of materials with no
prior notice to nominees.

The recommendation is intended to provide greater assurance that
interim financial results and other commmications are delivered in a

timely manner to beneficial owners.

i )
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CHAPTER V

THE _FEASIBILITY OF PROVIDING A MEANS FOR ISSUEFS
TO IDENTIFY BB\]EE‘ICIAL OWNERS

It has long been asserted that corporate-shareholder communications
would improve demonstrably if issuers were provided with the identities
of beneficial owners for the purpose of directly commmnicating with them, 85/
The Commission has given consideration to this possibility in the past. 86/
Moreover, regulatory bodies in other countries with systems of nominee
stock registration have pursued beneficial owner identification to the

issuer as a means of overcoming the effects of nominee registration on

'
. l

B
o
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shareholder communication. 87/

The issue of shareholder identification and direct commmication
generated the most intense debate and deliberation by the Committee. The
Camnittee's discussion centered on developing answers to three questions:

1. Should issuers have access to the identities of
beneficial owners?

2.

?
ot

85/ See, e.g., the statement of C.V. Wood, Jr. on behalf of the
Committee of Publicly Owned Companies; comment letters of Alpha
Industries, Inc., American Business Products, Inc., Umvgrsal
Container Corporation, Aspro Inc., and others in File No. 4-175
{Public Fact Finding Investigation in the Matter of Beneficial
Ownetship) (1974).

86/ See, e.q., Street Name Study pp. 39-44; See also Release No. 34-13719
(July 5, 1977) [42 FR 35955].

87/ Kanzaki, "Immobilization of Stock Certificates: The Position of the
Beneficial Shareholder®, 3 J. of Comp. Corp. L. and Sec. Reg. 115
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2. What evidence of consent by the beneficial owner
should be required before a nominee discloses the
identity of the beneficial owner to the issver?

3. what types of shareholder commmications (e.g., proxy
statements, interim reports) should issuers be per-
mitted to mail directly to consenting beneficial
owners as opposed to mailing through nominees?

. Resolving the question of whether issuers should have access to
beneficial owner information turned on the extent to which issuers need,
desire or could use such information. The Committee's effort to agree
upon appropriate indicia of consent raised philosophical as well as
legal concerns. In considering the third question, the Comittee “took
into account the recammendations set forth earlier in this Report which,
if adopted, should enable the existing systems of proxy distribution and

voting to operate with a high degree of effectiveness. Thus, the

, Committee determined that shareholder identification need not be linked

4

to disti-ibution of proxy material. Nevertheless, in order to evaluate
vhether or not it might be desirable for issuers to have the option of
carbining shareholder identification with direct proxy distribution, '
the Comittee considered in depth two alternative approaches — one
which incorporated the possibility of direct distribution by the issuer
of all types of shareholder commmications and the other which permitted
direct distribution only of shareholder cammmications other than proxy
material. |

A. Existing Sources for Identifying Beneficial Owners

With an increasing proportion of all shares registered in street
and naminee name, many issuers have taken steps to improve their ability

to communicate with the_ beneficial owners of such stock. The most obvious

way to identify beneficial owners is to ask them to identify themselves
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to the company if they wish to receive interim reports or other communi-
cations directly. Same campanies havg. iﬁcluded a simple stétement to
this effect in their proxy statement or in the annual report. Others
have gone further by, for example, attaching a postage paid, perforated
request card to annual reports mailed through intermediaries. Response
rates have generally been low — less than 10 percent. 88/ In the past,
it appears that some broker-dealers removed this type of card before
mailing the related material. |

Other issuers obtain information about their beneficial owners
through reports filed with the Commission. Pursuant to the federal
securities laws, certain persons must pubiicly disclose their beneficial
ownership of an issuer's securities. Under Section 13(d) of the Exchange
Act, any person beneficially owning more than 5 percent of a class of
registered securities must file detailed ownership reports with the
Cannissicx_x and the issuer, and a}.so must report any subsequent material
chagu;es in such repo'rts._ The purpose of Sectioﬁ 13(d) is to provide
information to issuers and investors regarding rapid accumulations of
securities by persons who would be capable of changing or influencing
control of the issuer. Q/' Section 13(g) of the Exchange Act requires
similar disclosures by persons who, prior to the adoption of the seétion,

were not subject to disclosure pursuant to Section 13(d). In addition,

.88/ See, e.g., Comment letters of Evans Products Company and Boise

Cascade, File No. 87-911.

89/ S. Rep. No. 550, 90th Cong., lst Sess. 7 (1967).
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rules adopted under Section 13(£) of the Exchange Act require disclosure
of the nature and extent of the beneficial ownership interest of institu—
tional investment managers who manage accounts with $100 million or
more in applicable securities within the last twelve months. 90/
Until recently, Camission Form N-10 required investment cawpanies
to include changes in their portfolio securitiés as part of their quarterly
report of material occurrences. Many issuvers used this information in
detemining the identity of their major shareholders. In December 1981,
however, the Ccmnis;sion eliminated the requirement to report quarterly
changes in securities positions. 91/ ' '
Dapi'.te these existing requirements to disclose all significant_:
beneficial owners, camentators expressed extensive interest in cbtaining
infarmation about all beneficial owners regardless of the size of their
sharehaldings. 92/ The vast majérity of issuer cammentators noted that
identification of all beneficial owners would be helpful for a variety of
reasons and would permit issuers to address business and industry issues
directly with their sharehclders. Beyond the perceived practical benefits,

90/ It should be noted that same information filed with the Cammission
pursutant to Section 13(f) may not be publicly disclosed due to the
application or approval of confidential treatment requests of subject
persons made pursuant to Rule 24b~2 under the Exchange Act. Release
No. 34-15979. (June 28, 1979)[44 FR 39386].

91/ Release No. 34-18337 (December 16, 1981) [46 FR 62246]. The Camittee's
recomendation with respect to this issue appears on p. 72 infra.

92/ Approximately 130 camentators responding to the Camittee's Release
supparted the idea of shareholder identification and direct cammuni-
~ cation, while 60 cammentators were cpposed. File No. §7-911.




Iy e

e

Te et e

B

LY ULA LAW 8UROK

=58-

several camentators saw strong philosophical reasons for identifying all
beneficial owners to issuers. As BayBanks explained:

Corporate issuers who are better informed as:
to their ownership constituency and are able
to camunicate with their holders directly
will be better equipped to manage a corporation
on their behalf. The disclosure process must
work in both directions if business is to be .
responsive to its public and protective of its
franchise . . . . ([Tlhird parties who have
no interest in the issuer's bhusiness or the
beneficial holder's investment . . . have
gained control of the cammnications process
to an extent which serves neither the issuer
nor the stockholder well. 93/

B. Alternmative Methads of Identifying Beneficial Qmers fcr
‘the Purpcse of Direct Cammnication

| The Camittee studied in depth two alternative methads of identifying
beneficial owners to i.ssﬁers.' The primary difference between the two was
that under the first proposal the issuer would be able to by-pass naminees
and distribute proxy material directly to consenting beneficial owners, while
the second proposal did not contemplate that the issuer would distribute
proxy material in the stead of the trcoker—dealer., Under both proposals,
the issuer would be able to distribute other types of shareholder cammnications

directly to consenting beneficial cwners. The first proposal was described

in full in the Release of the Adviscry Camnittee:

Under this system, naminees would be required
to inquire of their beneficial owners as to
whether they would object to the release of
their identities to issuers for the specific
purpose of direct camunication between the
issuer and the beneficial awner. Inquiry of
new accaunts would be made by including a
statement authorizing release of ownership
information in the agreement the custamer

93/ Camment letter, File No, S7-911.

T T T T TSRt R
e et e M T LT T ST T

PO T B R T emhet Ty e -

i S TN YR CTRE L4 2 407

P =



while

ications

- -59-

signs as part of the account opening pro-
cedures. Inquiry of existing acoounts would
be made by mail. The inquiry of existing
accounts would provide for a yes or no re-
sponse and would indicate that unless a no
response was received by the intermediate
record owner, identity and ownership position
information would be provided to the issuer
for so long as the beneficial owner continued
to not object. All inguiries would include a
representation of confideniality which would
preclude the use, by the issuers or their
agents, of this information for any purpose
other than corporate communications.

Nominees would be required to maintain a list
of all beneficial owners coded or separated
into objecting and non-objecting groups and
to make the list of non-objecting beneficial
a;rl:rs available to issuers at the appropriate
t L]

Prior to the record date for their share~
holders' meeting, issuers would be able,
by use of a search card similar to the one
presently used (see Rule 1l4a-3(d) of the
Securities Exchange Act), to request from
such nominees a list of the identities of
their non-objecting beneficial owners and
their share balances. The search card
would set forth the issuer's responsibility
for commnicating with the non-objecting
beneficial ovmers and its obligation to
otherwise safeguard the confidentiality
of the information received. 'The search
card would indicate the record and meeting
dates and to whaom the information should
be delivered. The search card also would
request information as to the number of
.sets of material the nominee Yequired in
order to distribute proxy mateérial to the
objecting beneficial owners. The nominee
would be required to respond by providing,
within- five business days after the record

- date, the required information in at least

two uniform formats -~ one hard ocopy and one
set of labels. Issuers wishing to receive
the information by other means, or in othexr
formats, could make such arrangements with
individual nominees, where possible.

—_— B
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Where an intermediary maintains other inter—
mediate recoxrd awners, such as correspondent
banks, on its list of beneficial awners, the
first intermediary would be respansible for
forwarding the issuer's search card to the
cther mtennedlary, so that the latter could
provide a list of its beneficial cwners
directly to the issuer.-

Issuers, or their agents, would receive the
lists and labels of the beneficial owners
fram the variocus intermediaries beginning
approximately five days after their record
date. The issuers would be respansible far
collecting, collating and maintaining these
lists in the manner best suited to their
efficient use far the purpose of direct canm—
manication with shareholders. Each issuer
would then mail its proxy material directly
to the beneficial owners who would return
their marked proxies directly to the issuer,
or its agent. In same cases, such as those
involving objecting beneficial ocwners or
other exceptions to the rules, proxy cammuni-
cations would continue to be handled in the
present manner. 94/

A secand approach, suggested by the Listed Camwpany Advisory Cormi ttee
of the Anerican Stack Exchange (*LCAC"),also was carefully evaluated by the
Ccumttee The r.mc urged the Cammission to adopt a rule requiring broker—
dealers, banks voting trustees and other naninees to provide the issuer,
or its designated agent, with identities and ownership positims of their
nm-objecting beneficial owners, at 'least once per year as of the record
date for the issuer'.s anmual meeting. -'l‘he' LCAC preposal would create
the mechanism for collecting and collating the ownership information ard
transmitting it to the issuer, but the pl::esent method of distrimfirg
proxy material through intermediaries would be retained. As the ICAC

explained in its cament letter to the Cammittee:

iy

94/ The Release appears as Appendix B of this Report.
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If companies were informed regarding the
names and addresses of their beneficial
shareowners they could communicate with
them to assure that they have received
the proxy soliciting material from their
brokers, or the brokers® forwarding agent,
and could urge such shareowners to in-
struct their brokers in regard to the
manner in which the shareowners desire
their shares to be voted. Under this
arrangement the brokers would continue
to handle the dissemination of proxy
material and the voting of proxies —
and a company's efforts would be limited
to a follow-up procedure with the cus-
tamer (1) to assure that his broker has
furnished him with the proxy material
and (2) to urge him to instruct his
broker how he wished to have his shares

voted. 95/
The list also could be used to mail interim reports and other non—proxy

connumcat:.ons directly to beneficial owners,
C. Evaluation of Alternative Systems

The Conmittee’s evaluation of these two proposals concentrated on

four areas of concern: technical feasibility, cost feasibility, practicality

and legal and other considerations.
1. Technical feasibility
The Comnittee was concerned about the extent to which there currently

" exist automated systemé for the collection, storage and transmission of

beneficial ownership information. Two of the three presentations
to the Committee on this subject expressed the view that existing data
systems were adequate ‘or could readily be adapted to this purpose. 96/

w‘n < “JJ,.—“I ﬁf'f;‘ -

95/ Comment letter, File No. S7-911.

96/ This was the position taken by Mr. Michael Pulk of Informatics,
Inc., and Mr. Robert Victor, of Deloitte, Haskins & Sells.
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It was noted that all broker-dealers keep customer records on a daily
t‘>asis and that these records generally are maintained in a data process—~

. ing format. Each customer account also is maintained on a balance
sheet basis. It was stated that bank trust departments maintain similar
records which also are automated to a large degree. 97/

Most commentators agreed that the two proposed formats for response
(hard copy and labels) would be technically feasible. 98/ Several commen-
tators insisted, however, the.at unless a format were selected that could be
;nachine processed, use of the data would be very time consuming. 99/ A
consensus of the commentators and speakers believed it woild be preferable
to utilize a standardized means of transmitting lists of beneficial owners,
with magnetic tape being the most frequently cited mode. 100/

The technllcal issue of greatest concern was the assimilation of lists
fraom numercus naminees. Morgan Guaranty Trust Company, which acts as
transfer agent for 450 issuers, pointed out that there potentially would
be thousands of beneficial owner lists submitted to each issuer from a

plethora of naminees. Morgan Guaranty feared that the task of absorbing

' 97/ Although there are over 4,000 bank trust departments, according

to a 1981 report of the Federal Financial Institutions Examination
Council, the top seventy bank trust departments account for approxi--
mately 66 percent of all trust holdings, and all of these banks are,
to a large extent, autcmated.

98/ See, e.g., the comment letters of Manufacturers Hanover, National
Investor Relations Institute, Marine Midland Bank, Maryland National

Corporation, Westinghouse Electric Corporation and Modine Manufacturing
Co., File No. S7-91l.

99/ Camuent letter of Chemical Bank and the Southern Campany, File No. s7-911%

100/ See, i.e., cament letter of Union Oil Company of California, First
Trmst Company of St. Paul, Fischer and Porter Campany, Continental
Illinois National Bank, International Business Machines Corporation,
and Westinghouse, File No. S$7-911.
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- so many lists, even if they were conveyed electronically, would be impos—

sible within the time constraints of the proxy season, and might disrupt
the existing system since a dual distribution system would be required.
Other commentators believed that asshilaﬁm of incoming lists would be
manageable. In this regard, Union 0il Company opined that |
[a]1though information in theory could come
from hundreds of sources, our experience
is that a relatively few banks and broker—
dealers hold a high proportion of the shares. 101/
The Committee believes that reality lies somewhere in between, but
if the incoming lists had to be used for actual proxy distribution, the
majority of issuers probably would have substantial difficulty assimila-
ting the lists for at least several years. These problems would be less
severe, but still considerable, in the case of thoss very large issuers who
act as their own transfer agent and only have to solicit for themselves.
To avoid overwhelming issuers and their transfer agents with ownership
lists, the Camittee's release requested comment on whether issuers should

be permitted to use an intermediary service bureau to ocollate the lists

" from nominees and to provide a single final list of beneficial owners to the

issver or to its transfer agent. The Committee concluded thét the service

* bureau approach would not solve the assimilation problem because no service

bureau curi:ently exists and its -future existence is problematical. Service

bureaus also would be subject to time constraints during the height of the

101/ Camment letter, File No. S7-911. The Corporate Transfer Agents

™  Association estimates that approximately 33 percent of the holdings
of Cede & Co. are owned by four New York City banks and banks with
which they have correspondent relationships. Trends (May 1981).
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proxy season, 102/ and the Committee further i'conclu:ded that the use of
service bureaus might make the entire distribution process more, not less,
dependent than the existing system upon timely deiivery of beneficial
owner lists by intermediaries.

2. Cost feasibility

Although the Cammittee's Release requested estimates of_ the increase
or decrease in costs that would resuit from development and operation of
a system of beneficial owner i_denti_.fication and direct cammunication,
most of the coamments received were of a general nature.

Those favoring direct communication believed that, in the long
iﬁn, costs would be decreased. Several issuers,A for example, conceded
that considerable reprogramming would be necessary, but opined that ‘
they would experience savingé in distribution that would exceed the

cost Of maintaining such lists. 103/ This group of commentators stated i

several reasons why costs might be reduced, including the possibility
that issuers could process the material at actual costs below the

reimbursement rates set by the exchanges. Fewer mailings, fewer

e e v e tbhme—s

repeat solicitations, and electronic production of information also
could minimize costs. . - .

For a number of cammentators opposing direct cammmication, cost

was a significant factor. STANY opined that the cost of conversion,

account maintenance, acoount reconciliation and the maintenance and

102/ This point was raised in the comment letters of Marine Midland Bank
and Maryland National Corporation, among others, File No. S§7-911.

103/ See, e.g., coment letters of International Business Machines Corpora-

tion, Pfizer Inc., Instrument Systems Corporation, Southern Company
and Electronics, Missles, Cammmications, Inc., File No. S7-911.
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support of the existing system for non—consenting shareholders would be
overwhelming., Others also believed that the costs would be prohibitive. 104/

A third group of cammentators urged caution in view of the general
lack o;‘f knowledge about the cost of such a communication system. Marine
Midland Bank stated that until specifications have been developed, “it
would be extremely hard to determine costs . . . in changmg existing
systems.” The American Bar Association stated that before attempting to
implement such a system, "costs should be identified with more particularity
so that a cost-benefit analysis can be made.” |

Several commentators attempted quantification although their cost
estimates varied over a wide range. The primary component in the cost
of manual assimilation would be labor, but commentators differed regarding

the time required to input the data manually. 105/

104/ See, e.g., comment letter of Maryland National Corporation, File
No. S§7-911.

105/ For example, Marine Midland Bank stated that a "very rough estimate"

"~ of the cost of manually inputing information by issuers or agents
would be .50 to $1.00 per name and address. Continental estimated
that manual assimilation would involve a cost of between .75 and
$1.00 per label, including mailing costs, while computer—generated
lists of names and addresses generally cost between .02 and $.05
per name. The ASCS quoted a bank transfer agent's estimate that it
would take 1,236 man hours to manually input 30,000 acoounts. Union
Carbide believed that it would only take 600 hours of keypunch time
to input all 30,000 names and velated information into its shareholder
files. Northwestern National Bank of Minneapolis contended that,
"if they were required to receive responses back from beneficial
owners, tabulate them and then wvote accordingly, costs could be in
the range of $10-20 per beneficial holder.®
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A survey conducted by the ABA atténpted to quantify the autamationm,
cperational and administrative costs to bank nominees. The ABA's instruc-
tions. directed respondents to include the cost of identifying consenting

and non~consenting beneficial owners, adapting automated systems to cate-

[

gorize cansenting and non—consenting beneficial owners, ﬁroducing

a list of cansenting owners, and maintaining this system in tandem

~ with the existing system for distribution of sharehalder camunications

to consenting beneficial owners. Estimates of both start-up costs and
or.xgoing costs were requested. Esfimates were sukmitted fram eighteen
banks. The range of their estimates was enormous. For example,
assuming that all issuers participated, Bank of California, with 8,000
accounts holding securities of 2,500 issuers, estimated start-up costs
at $44,000 and annual operating costs at $58,300. AmeriTrust Campany,
with 6,000 accounts halding securities of 3,000 issuers, estimated start-up
costs at $331,000 and anrmal operating C&G at $233,000. It was impossible
to resolve the disparities amcng the estimates, |

3. Practicality

Because of the foregoing uncertainties, the Camittee's subcammittee

on direct camunication formulated a broad cutline of a pilot program

that might help resolve these questions and determine the practicality
of a direct camunication system for use in connection with proxy dis-
tribution, The program would have been administered under the auspices
of the Cammission, which would have adcpted a temporary rule requiring
all registered broker-dealers and transfer agents to participate in the

pilot for one full year, with the option to externd the rule _for:'a second
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year. 'i‘he subcommittee recammended that fifty issuers, constituting a
representative sample of all issuers, be permitted to participate on a
voluntary basis. The pilot program would have operated in a manner
similar to the proposal described in the Camittee's release, except that
service bureaus would have been needed to collate information received
from nominees and to transmit one final list to the issuer or its agent
in the desired format.

An important issue that would have been analyzed during the
pilot program is the effect upon the existing distribution system if a |
majority but not all mailings to beneficial owners were made by issuers

or their agents instead of intermediaries. The Street Name Study found,

for example, that when all direct and indirect costs are considered,
broker—dealers must send 500,000 proxies per year before breaking even.
Therefore, reduced mailings by broker-dealers could substantially raise
the per item distribution cost necessitating an increase in the per item
reimbursement rates suggested by the exchanges.

| The Committee oon_clqded, haegver, that a pilot program would not
be able to demonstrate how well the existing distribution system and
a full-blown alternative direct cammunication system would function
together within the time constraints of the proxy season. Moreover,
since as noted above, the Committee had concluded that the existing
proxy distribution system, as modified, would function effectively, it
decided that .the issue of s.h'areholder identification might be best
resolved outside of the proxy dis&Mim system and that the pilot

program would not justify the related effort and expense.




[ ——

R L RNt

T LOVELA AW senRoTTS

-68-

4, lLegal and other considerations

Fundamental to a direct cammunication system is identification
of the procedures whereby beneficial owners would make known their
preferences with respect to disclosure of their identities to issuers.
The Release stated that inquiry of new accounts would be made by
including a statement authorizing release of ownership information with
" the information presented to custauers as part of the accaunt cpening
procedures. For existing acccunts, failure to give written or vérbal
objection would constitute cmsent 106/

During the course of its delibgrat;ions, the Camnittee recognized
that, in all likelihood, there would be same beneficial owners who would
prefer to conceal their identities. The Street Name Study in 1976

surveyed over 97,000 bemficial.wners and received responses ‘frcm
23;600. Apprdthnately 12 percent of those with securities held by‘a
bank or broker indicated that they would object to disclosure of
.their identity to the issuer for purposes of direct camunication. 107/
The remaining 88 percent indicated they would not object. 108/

There Was considerable discussion as to what might be the legal

requirements in connection with evidencing the consent of a beneficial

106/ In 1975, the brokerage firm of Bear, Stearns & Co. agreed to dis-
seminate to all custamers halding securities of Glosser Bros., Inc.
a letter from that campany which stated that "unless you notify
[the brokerage firm] within ten days after receiving this that you
don't want® your name and address disclosed to the campany, Bear
Stearns intended to provide such information to Glosser Bros. No
custarers objected then or later, and Bear Stearns provided the
ownership information to Glosser Bros.

107/ Street Name Study at 41.

108/ 1d.
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- or to the release of his name, address and shareholdings to an issuer. 109/

. camittee was of the view that written consent clearly would provide
8, X

egal basis for disclosure of the identities of beneficial owners,
th “ belj.eved that the law was not clear on whether a beneficial owner's
. ilure to object in response to a written notice would suffice. Moreover,
: 're were phllosophlcal objections to any system that did not rely on an
fFirmative act by the beneficial owner.
1 3 Conclugi.ons
:uid The Committee finds that there is very substantial jmtenest on the
of issuers and others in creating a means to identify beneficial
. ers and communicate directly with thém. This interest transcends
o tions of quorum representation and voting rates. At the same time,
Comittee finds that there remain substantial questions about the
Z/' ability and cost of direct communication in connection with proxy
tribution. Therefore, the Cammittee has concluded to recommend that
’"system'be adopted whereby issuers will have access to the names,
1 dadresses and shareholdings of their beneficial shareholders whose stock
held by broker—dealers and who consent to the release of such infor—
: on to the issuer. Such a system should neither disrupt the exlstmg
Inc. telﬂ of proxy distribution, nor burden the corporate and financial
{_‘” poemunities with additional mmecessary costs. Since issuvers will be
Jo .

ing these lists only to augment the proxy distribution system and for
N 8r incidental purposes throughout the year, the time constramts,

& Jaworski, which have been placed in File No. 4-242.
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99 In this regard, the Committee received a memorandum from the Commission's
Office of General Counsel and a legal opinion from the firm of Fulbright
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noted above, relating to the assimilation of the lists and related
matters should not be a problem. As note.d' in the introduction of this
report, it is the Committee's strong belief that banks should voluntarily
or otherwise adopt identical or analogous procedureé.
E. Recomnendations
1. It is recommended that the Cammission adopt a rule .
requiring broker—-dealers to determine whether customers
with securities registered in street or other nominee

name consent to disclosure of their identity to issuers,
and, upon request and assurance of appropriate reimburse-

ment, to promptly provide issuers with a list of the names,
addresses and shareholdings of consenting beneficial owners
as of the record date of each meeting of security holders.
The recommendation is intended to provide issuers with beneficial
ownership information without disrupting the existing system of proxy
distribution and voting. With such information, issuers should be able
to follow-up on unvoted proxies and to mail -interim reports and other
shax;eholder communications directly to each consenting beneficial owner.
The Comuittee believes that the method of obtaining consent from
beneficial owners must safeguard the privacy interests of brokerage
customers but not be so burdensome as to deter beneficial owners
who do not object fram respondmg The procedure for obtaining consent
need not be the same for existing accounts as for new accounts. The
Comittee is'Of the view that the most prudent course of action would be
for the nominee to obtain written instructions from each beneficial
owner regarding his or her willingness -to.be identified to the issuer.
Such consent would relate to a customer's entire account so that broker-

dealers would not be burdened with segregating the custamer's preferences
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3 seéurity by security basis. Accordingly, account opening forms

, pmcedures should be modified so that all broker-dealers record
ther or not each new customer consents to being identified to issuers

the purpose of receiving direct commmnicatioris from issuers relating

tmely_ receipt Qf proxy material and other information bearing upon

5; "j_nvwment. With respect to existing accounts, procedures should

establlshed which assure that, within a reasonable period of time,

i1 kaer-dealers obtain written or verbal instruction as to whether

," not each customer consents to being identified to issuers for this

"' xose. With respect to existing accounts, the exact procedures selected

“ dbede.'ngned throughtheuseofprestanpedmxﬂsorotherwzse, to

ininize the effort required in order to respond. Issuers will be free

prepare their own letters to their beneficial owners urging them to

,.." d, Broker-dealers are, of course, required to forward such letters

' beneficial owners under existing rules. Through follow-up mailings

others means, a response eventually shou_ld be obtained from all

Bxisting beneficial owners.

. The Camittee believes that issuers which obtain the lists should

arse broker-dealers for their expenses incurred in obtaining con- |

ent, which will relate primarily to a one time survey of existing

s

gocount holders. There should be little additional cost to broker-dealers
on capturing this information as part of account opening procedures.
Comnittee also believes that requesting issuers should also reimburse
er-dealers and banks for the expense of preparing lists of berxeficial

ers,
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2. Itis recaunended that the Cammission reinstate the
requirement that investment companies report quarterly
changes in their securities positions on Form N-1Q.

The Comittee believes that rescinding tl';is quarterly reporting
requiremént: deprived issuers of a valuable means for identifying and
wuﬁxnicathg with this important grbup of shareholders. The Cammittee,
therefore, urges the Ccﬁmission to reverse its recent actioﬁ in this
regard. The slight burdens that would be imposed upon. investment companies
by this requirement would be greatly outweighed by the benefifs that
would result if issuers were once again able to identify and communicate

on a quarterly basis with some of their largest shareholders.
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APPENDIX A

SECURITIES EXCHANGE ACT OF 1934
Release No. 17707/April 10, 1981

ADVISORY COMMITTEE ON SHAREHOLDER
COMMUNICATIONS ESTABLISHMENT AND
MEETING

. ACTION: Notice of establishment of the Securities
and Exchange Commission Advisory Committes
on Shareholder Communications.

SUMMARY: The Acting Chairman of the Commis-
sion, with the concurrence of the other members
of the Commission, has established the Securitias
and Exchange Commission Advisory Committee

on Shareholder Communications, which is to ad-

vise the Director of the Division of Corporation Fi-
nance on various difficult, complex-and technical
questions relating to development of a better
means for issuers to communicate with the benefi-
cial owners of securities registered in the name of
a broker-dealer, bank or other nominee.

DATE: April 10, 1981 .

FOR FURTHER INFORMATION CONTACT:
Gregory H. Mathews, Securities and Exchange

Commission, 500 North Capitol Street, Washing-
ton, D.C. 20549 (202) 272-2589.

SUPPLEMENTARY INFORMATION: In accord-
ance with the requirements of the Federal Adviso-
ry Committee Act, 5 U.S.C. App. I, and the regula-
tions thereunder, the Commission has ordered
publication of this notice that Acting Chairman
Philip A, Loomis, Jr., with the concurrence of the
other members of the Commission, has estab-
lished an advisory committee, under the Federal
Advisory Commjttee Act, which is designated the
Securities and Exchange Commission Advisory
Committee on Shareholder Communications. Act-
ing Chairman Loomis certifies that he has consid-
ered carefully the establishment of this Committee
and, with the concuirence of the other members of
the Commission, has found the creation of this
Committee to be in the public interest in that it will
assist the Commission in the performance of its
responsibilities under the Federal securities laws.

The Advisory Committee’s objectives are to advise
the Director of the Division of Corporation Finance
on various difficult, complex and technical ques-

_ tions relating to development of a better means for

issuers to communicate with the beneficial owners
of securities registered in the name of a broker-
dealer, bank or other nominee. Issues to be con-
sidered by the Advisory Committee include: (1) the
feasibliity of providing a means for issuers to iden-
tify the beneficial owners of street or other nomi-
nee name securities; (2) delays in proxy distribu-
tion and voting with respect to securities held by a
participant in a depository on behalf of non-
participants; (3) delays in proxy distribution and
voting with respect to securities held in the
“street” name of broker-dealers, or in the name of
a bank nominee; (4) and inconsistent practices
relating to the dissemination of non-proxy corpo-

‘rate communications to the beneficial owners of

nominee heid securities. The Committee may con-
sider other related matters coming to the attention
of the Director of the Division of Corporation Fi-
nance.

The Advisory Committee shall conduct its opera-
tions in accordance with the provisions of the Fed-
eral Advisory Committee Act.

The duties of the Committee shall be solely advi-
sory and shall extend only to submitting reports
and recommendations to the Director of the Divi-
sion of Corporation Finance who has sole respon-
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sibility for determining appropriate actions to be
recommended to the Commission.

The Securities and Exchange Commission shall
provide any necessary support services required
by the Advisory Committee.

The estimated annual operating costs in doflars
and staff years of the Advisory Committee are as
follows: :

Dollar costs: $30,000 for travel, per diem, and mis-
cellaneous expenses for committee members and
Commission personnel. ‘

Staff Years: 1 staff-year, per year, for Commission
personnel on a continuing basis.

The Advisory Committee shall meet at such Inter-
vals as are necessary to carry out its functions. It
is estimated that the meetings of the full commit-
tee generally will occur no more frequently than
monthly.

The Advisory Committee shall terminate at the end
of ‘eighteen months from the date of its establish-
ment unless, prior to such time, its charter is
renewed in accordance with the Federal Advisory
Committee Act, or unless the Chairman, with the
concurrence of the other members of the Commis-
sion, determines that continuance of the Advisory
committee no longer is in the public interest.

Fifteen days after this notice has been published
in the FEDERAL REGISTER, notice of the estab-
lishment of the Committee will be filed with the
Chairman of the Commission, the Senate Commit-
tee on Banking, Housing, and Urban Affairs, and
the House of Representatives Committee on Inter-
state and Foreign Commerce. A copy of the Notice
and the Charter also will be furnished to the Li--
brary of Congress and to the Office of Public Infor-
mation of the Commission and will be available for
public inspection.

The members of the Advisory Committee are:

1. Mr. Paul D. Weiser, Chairman
Senior Vice-President
Secretary & Corporate Counsel
Dataproducts Corporation

. Mr. Kenneth Akeson, President

- Independent Election Corporation

of America

. Mr. W. Kenneth Bonds

Chairman, Trust Committee and
Executive Vice President

* The Liberty National Bank and

10.

11.

12.

Trust Company

. Mr. Steven E. Fry

Corporate Secretary
Valero Energy Corporation

. Mr. William L. Glosser

Secretary
Glosser Brothers

. Mr. Earle J. Grimm, Jr.

Secretary
Esmark Corporation

. Mr. John Hetherington

Secretary
Westvaco Corporation

. Mr. Donald Heterich

Senior Vice President
Manufacturers Hanover Trust
Company

. Mr. James H. Lynch, Jr.

Executive Vice President
and Secretary
Spears, Leeds & Kellogg

Mr. Michael Nelson

President
Continental Stock Transfer
and Trust Co.

Mr. J. William Robinson
Principal
Georgeson & Co.

Mr. William Smith

. Manager, Proxy Operations

13.

Merrill Lynch & Co. Inc.

Mr. John R. Worthington

Senior Vice President and
General Counsel

MCI Communications Corporation




n

14. Mr. J. Paul Wyciskala
Managing Director

Corporate Services Dépanment_
New York Stock Exchange

By the Commission.

George A. Fitzsimmons ' i
Secretary . |
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APPENDIX B

© SECURITIES EXCHANGE ACT OF 1934

Release No. 18195/0October 21, 1981

REQUEST FOR COMMENTS ON ISSUES TO BE
ADDRESSED BY ADVISORY COMMITTEE ON
SHAREHOLDER COMMUNICATIONS

ACTION: REQUEST FOR COMMENTS BY ADViI-
SORY COMMITTEE.

SUMMARY: The Advisory Committee on Share-
holder Communications, through the facilities of
the Commission, is soliciting public comment on
several specific issues to be addressed by the
Commiittee in connection with its consideration of
ways to improve the process by which issuers
communicate with the beneficial owners of securi-
ties registered in the name of a broker-dealer
(“street name”), bank or other nominee.

DATE: Comments should be received by the Com-
mission on or before December 5, 1981.

ADDRESSES: All comments should be submitted
in triplicate to George A. Fitzsimmons, Secretary,
Securities and Exchange Commission, 500 North
Capitol Street, Washington, D.C. 20549. Comment
letters should refer to File No. S7-911. All com-
ments received will be available for public inspec-
tion and copying at the Commission’s Public Ref-
erence Room, 1100. L Street, N.W., Washington,

_ D.C. 20549.

FOR FURTHER INFORMATION CONTACT:
Gregory H. Mathews, Office of Disclosure Policy,
Division of Corporation Finance, Securities Ex-
change Commission, Washmgton D.C. 20549,
(202) 272-2589. '

SUPPLEMENTARY INFORMATION: At the re-
quest of the Advisory Committee on Shareholder

Communications (the “Committee”), the Securi-
ties and Exchange Commission today published
the Committee's request for public comments on
several issues it is addressing. The Commission
wishes to note that this solicitation is being made
solely by the Committee and that the Commission
merely is providing its facilities. to assist the Com-
mittee in soliciting public comment from the widest
possible public audience.

On April 10, 1981, the Securities and Exchange
Commission announced the appointment of the
Committee whose charter is to consider: (1) de-
lays in proxy distribution and voting with respect to
securities held by a participant in a depository on
behalf of non-participants; (2) delays in proxy dis-
tribution and voting with respect to securities held
in the name of broker-dealers (“'street name’) or in
the name of a bank nominee; (3) the feasibility of
providing a means for issuers to identify the bene-
ficial owners of street or other nominee name se-
curities; and (4) inconsistent practices relating to
the dissemination of non-proxy corporate commu-
nications to-the beneficial owners of nominee held
securities. The Committee believes it is important
that it be apprised of the viewpoints on these sub-
jects of all persons and entities associated with,
and affected by, the shareholder communications
process, including members of the general public,
individual shareholders whose stock is held in
street or nominee name, Issuers, banks, broker-
dealers and transfer agents.

This release describes, among other things, a
number of specific suggestions for improving the
processes by which issuers communicate with
their beneficial owners. The Committee is raising
these suggestions for public discussion and is not,
at this time, endorsing any of them. In view of the
nature of these suggestions, the Committee
strongly encourages persons and organizations -.
with practical experience and expertise in these
matters o comment upon the technical feasibility
and costs of the proposals and to present
altematives which might better accomplish the
same objectives. Comments should include, to the
extent feasible, detailed empirical and experiential
material in support of any conclusions, opinions or
positions. Accordingly, the Committee hereby in-
vites all interested parties to submit their views, in
writing, on any or all of the issues set forth below
or on any other matter relating to the process by
which issuers and beneficial security owners of
street or nominee held stock communicate.
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I. m‘pyovmg Existing Procedures Relating to Distri-
- pution of Proxy Materials and Annual Reports .

-a. What- aspects of the existing process for
inating proxy material and annual reports
: fter referred to as proxy material) to the
- peneficial owners of street and nominee heid se-
- curities cause the greatest problems for: (1) bene-
ficlal owners, (2) issuers, and (3) broker-dealers,
* panks, voting trustees or other nominees? In order
1o place any such problems in their proper context,
; indicate, if possible, the percent of the se-

‘R curities_of public corporations which is registered

In street or other nominee name.

# B. How can broker-dealers, banks and other nomi-

. nees respond more promptly to issuer inquiries
; about the number of their customers who benefi-
dally own street or nominee held securities?

£ C.How can issuers shorten the time currentty
taken to provide broker-dealers, banks or other

: f nominees with the sets of proxy material they have
, § requested?

D How can broker-dealers, banks and other nomi-

ﬁ ness shorten the time currently taken to mail the
; sels of proxy material they have received from is-
wers?

E. Existing Rule 14a-3(d) requires that if the issu-

: § or knows that securities of a class entitled to vote

at a meeting are heid of record by broker-dealers,

bariks, or other hominees, the issuer shall inquire
= of such record holders ten days prior to the record
;; Gate for the shareholders’ meeting in order to de-
tormme the number of sets of proxy material
1'% neaded for such nominees to distribute the materi-
- 88 to their customers who beneficially own the se-
§ turities registered in street or nominee name. Is-

1% “Sers currently must supply the requested sets of

.any material "in a timely manner.”

. zE""'ﬂ"‘!} Rule 14b-1 requires brokers to respond.

. Promptly to issuer inquiries made pursuant to Rule
. 14a~3(d). Upon receipt of the proxy material and
> 8surance that its reasonable expenses will be
-Paid by the issuer, the broker must forward such
- Malerials promptly to customers with securities
held of record by the broker or its nominee.

The Committee has under study the following pre-
liminary proposals to improve the operation of ex-
isting Rule 14a~3(d) and Rule 14b—1:

1. A requirement that issuers make the
inquiry of nominee record owners
twenty or thirty days (or some other
appropriate number of days) in ad-
vance af the record date for the
shareholders’ meeting instead of the
present ten day advance notice
standard;

2. A requirement. that issuers send
proxy materials to broker-dealers,
banks, voting trustees or other nomi-
nees no less than thirty days (or
some other appropriate number of
days) prior lo the meeting of share-
holders;

3. Assuming issuers have sent proxy
materials to nominees at least thirty
days (or some other appropriate
number of days) prior to the meeting
date, a requirement that broker-
dealers mail the proxy materials to
beneficial owners twenty days (or
some other appropriate number of
days) prior to the sharsholders’ meet-

4. A requirement that broker-dealers
send proxy material to beneficial
owners by ﬂrst class mail;

5. A requirement, pursuam to Section
17A of the Securities Exchange Act

- or otherwise, that depositories re-
quire banks, as a condition for their
participation in the depository sys-
tem, to agree to disclose to issuers,
upon their request, the identities of
correspondent banks for whom they
hold securities in nominee name, so
that issuers will have the same level
ol information that they had prior to
the advent of the layering of bank
nominee ownership through deposi-
tories. Are these proposals practical,
what are their advantages and disad-
vantages, and would they expedite
the distribution of proxy materiais?
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What should the penalty be for failure
to-comply with such existing or
amended rules?

F. What additional steps can the stock exchanges
and the National Association of Securities Dealers
(“NASD"”) take to improve the way in which issu-
ers and/or broker-dealers disseminate proxy mate-
rials? :

G. The great majority of nominee held securities
are held by banks. The Committee believes that a
significant amount of such holdings represent se-
curities placed in custody (safekeeping) accounts
by correspondent banks and other bank custom-
ers. Banks do not vote the uninstructed shares of
their custody account holders. Moreover, banks
are not currently subject to any regulatory require-
ments regarding the dissemination of issuer proxy
material to beneficial owners. Presently initiatives
are being undertaken within the banking communi-
ty to improve their proxy soliciting performance. If
such efforts do not succeed, should legislation be
recommended in order to require that bank nomi-
nees report to issuers the number of bank custom-
ers beneficially owning the issuer’s securities and,
upon receipt of the requisite number of sets of
proxy material, to disseminate proxy material to all
beneficial owners of securities held in the name of
bank nominees?

H. Should internal bank procedures be revised in
order that the following records be kept with re-
spect to proxy handling procedures:

1. Search card mailing dates;
2. Receipt dates of proxy materiéls, and
3. Mailing dates to beneficial owners?

I. It has been suggested that a major reason why
annual meetings are held between March and
June is the existing requirement that proxy materi-
al relating to an annual meeting at which directors
are to be elected must be accompanied or pre-
ceded by an annual report containing certified fi-
nancial statements. If this requirement were
amended to permit distribution of such an annual
report along with interim unaudited quarterly re-
poris covering the period since the end of the last
fiscal year, would issuers prefer to hold their
shareholders’ meeting at some time other than

during the period between March and Jung?
Would such changes in the dates of annual meet-
ings improve the process of distributing proxy ma-
terials?

Il. Improving Existing Proxy Voting Procedures

A. Existing rules of the stock exchanges permit
member organizations to vote the nominee-held
securities of their customers without instructions
on ‘any matter which is uncontested, adequately
disclosed and does not involve authorization for a
merger, consolidation or any other matter which
may substantially affect the rights or privileges of
shareholders. The rules provide that if the proxy .
material is transmitted to beneficial owners at
least twenty-five days before the meeting the bro-
ker can vote the uninstructed shares fifteen days
before the meeting. |If the proxy material is
transmitted at least fifteen days prior to the meet-
ing, then the broker can vote uninstructed shares
ten days before the mesting. If the proxy material
is mailed less than fifteen days in advance of the
meeting, then member organizations are not
permitted to vote on any matter without instruc-
tions from the beneficial owners. The Rules of Fair
Practice of the NASD permit its members to vote
customer shares if they comply with the pertinent
rules of one of the exchanges. These self-
regulatory rules permitting broker-dealer voting
collectively are referred to as “the ten-day rules.”
Under the present system, when broker-dealers
exercise their right to vote shares without instruc-
tions, they vote “for” the issuer's nominees and
positions. )

1. Should the uninstructed shares of
beneficial owners be voted for quo-
rum purposes only?

2. Should the existing restrictions as to
the matters on which broker-dealers
are permitted to vote uninstructed
customer proxies be eliminated or re-
laxed?

3. Should broker-dealers establish pro-
cedures whereby the beneficial own-
ers of securities held in the name of
such broker-dealers can more readity
avail themselves of the opportunity to
designate their broker-dealer to be
their voting fiduciary? Such Fiducia-
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ries would have responsibility for
voting shares in a manner that serves
the interests of the beneficial owners
when proxy materials have been dis-
tributed, but voting instructions from
the beneficial owners have not been
received, by a specified number of
days in advance of the shareholders’
meeting?

. 4. The Committee has under study a

preliminary proposal to recommend
amendment of the proxy rules of the
stock exchanges. It is proposed that
in order for issuers to obtain the req-
uisite yes or no vote on various sub-
stantive business matters, such as
recapitalizations, mergers and stock
options, which at present often fail for

. lack of the required number of voted

shares, member organizations be re-
quired to vote the uninstructed
shares of beneficial owners propor-
tionately. Unvoted shares of benefi-
cial owners would be voted only in
the same percentages on various
questions as the vote of certain other
proxies that had been recorded.

a. Under this proposal, should broker-
dealers be required to give a proxy to
the Issuer which states that the
uninstructed shares of their custom-
ers shall be voted in the same portion
as the votes cast by all other security

“holders voting either by proxy or at

the meeting of security holders? or

b. Should broker-dealers be required
to give a proxy to the issuer which
states that the uninstructed -shares
portion as the votes cast by all bene-

ficial owners providing instructions to .

nominees? or :

¢. Should each broker-dealer be re-
quired to vote uninstructed shares in
the same proportion as the votes cast
by his customers who provide voting
instructions?

d. Under this proposal should there
restrictions on the type of voting

questions or issues (e.g., proxy con-
tests, sharsholder proposals) for
which this procedure shouid be
permitted?

6. Should banks revise their stand-
ard custody account agreements in a
manner which gives bank nominees
authority to vote uninstructed shares
proportionately, as outtined above,
where the bank has mailed proxy ma-
terial to account holders at least
twenty days In advance of the meet-
ing date and has received no voting
instructions by the tenth day before
the meeting data?

5. Should the present or expanded ten-
day rules, and related proxy voting
mechanisms, be more explicitly ex-
. plained to beneficial owners at the
time they make the decision not to be
the record owner of the securities? If
so, how should this be accomplished
in the case of broker-dealers and in
the case of other nominges?

B. What is the experience of issuers in recent
years with respect to: (1) the percent of shares
voted for quorum purposes and (2) the percent of
shares voting on. substantive matters for which
broker-dealers are not permitted to vote, pursuant
to the ten-day rules, without customer instruc-
tions?

C. Are foreign shareholders in American corpora-
tions reluctant to vote? If so, does this pose a
problem for (1) quorum purposes, and (2) routine
or substantive matters to be acted on at share-
holders’ meetings?

lIl. Improving Existing Procedures Relating to Dis-
_ tribution of Non-Proxy Corporate Communica-
tions (i.e. interim reports, letters, surveys)

A. The existing rules of the stock exchanges re-
quire listed companies to publish interim ‘financial
statements, but do not require that such informa-
tion be distributed to shareholders, although such
distribution is encouraged. However, the rules of
the stock exchanges require that such information
be distributed to beneficial owners by member or-
ganizations upon request from the issuer and as-
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- surance that their reasonable expenses will be re-

imbursed.

1. Do some issuers disseminate certain
non-proxy corporate communications
only to record security holders and
not to beneficial owners of street or
other nominee held securities?
Should issuers be required to dis-
close their procedures in this regard?

2. Should issuers be required to send
the same non-proxy communications
to beneficial owners that they send to
other security holders of record?

3. Should issuers be required to dissem-
inate interim reporis to shareholders
pursuant to a rule similar to Rule
14a-3(d)?

4. Should there be a distinction between
iarger and smalier companies in con-
nection with any requirements for the
dissemination of non-proxy corporate
communications?

If so, what should be the basis for any
such distinction?

B. Are issuers aware that beneficial owners of
street or nominee held securities normally will not
receive the issuer’s interim reports and other non-
proxy corporate communications unless the issuer
makes an inquiry of all nominees in a manner sim-

" ilar to the inquiry issuers undertake in connection

with the dissemination of proxy materials?

C. What other aspects of the existing system for
conveying non-proxy communications from issuers
to beneficial owners of street or nominee held se-
curities cause the greatest problems for: (1) bene-
ficial owners, (2) issuers, and (3) broker-dealers,
banks, voting trustees or other nominees?

IV. Feasibility of a Direct Communication System

In response to a number of comments and com-

_plaints from shareholders of issuers, the Commit-

tee has under study a preliminary proposal which
would recommend that broker-dealers, banks,
voting trustees and other nominees be required to
provide the identities and ownership positions of

e Y L TIEATE S g e N T e S e T

their non-objecting beneficial owners to the issu-
ors of such stock, or.their designated agent, at.
least once per year as of the record date for the is-
suer's shareholders’ meeting. There are a variety

‘of views within the committee itself as to the utti-

mate feasibility and cost-effectiveness of any such
system of direct communication. The presentation
of this preliminary proposal is not to be taken as
an endorsement by the Committee, at this time, of
any such system.

Under this system, nominees would be required to
inquire of their beneficial owners as to whether
they would object to the release of their identities
to issuers for the specific purpose of direct com-
munication between the issuer and the beneficial
owner. Inquiry of new accounts would be made by
including a statement authorizing release of own-
ership information in the agreement the customer
signs as part of the account opening procedures.
Inquiry of existing accounts would be made by
mail. The inquiry of existing accounts would pro-
vide for a yes or no response and would indicate
that unless & no response was received by the in-
termediate record owner, identity and ownership
position information would be provided to the issu-
er for so long as the beneficial owner continued to
not object. All inquiries would include a represen-
tation of confidentiality which would preclude the
use, by the issuers or their agents, of this informa-
tion for any purpose other than corporate commu-
nications.

Nominees would be required to maintain a list of
all beneficial owners coded or separated into ob-
jecting and non-objecting groups and to make the
list of hon-objecting beneficial owners available to
issuers at the appropriate time.

Prior to the record date for their sharehoklers'

‘meeting, issuers would be able, by use of a search .

card similar to the one presently used (see Rule
14a-3(d) of the Securities Exchange Act), to re-
quest from such nominees a list of the identities of
their non-objecting beneficial owners and their
share balances. The search card would set forth
the issuer's responsibility for communicating with
the non-objecting beneficial owners and its obliga-
tion to otherwise safeguard the confidentiality of
the Information received. The search card would .
indicate the record and meeting dates and to
whom the information should be: delivered. The
search card also would request information as to
the number of sets of material the nominee re-
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quired in order to distribute proxy material to the
objecting beneficial owners. The nominee would

be required to respond by providing, within five -

business days after the record date, the required
information in at least two uniform formats—one
hard copy and one set of labels. Issuers wishing to
receive the information by other means, or in other
formats, could make such arrangements with indi-
vidual nominees, where possible.

Where an intermediary maintains other intermedi-
ate record owners, such as correspondent banks,
on its list of beneficial owners, the first intermedia-
ry would be responsible for forwarding the issuer’s
search card to the other internmediary, so that the
latter could provide a list of its beneficial owners
diractly to the issuer.

Issuers, or their agents, would receive the lists:

and labels of the beneficlal owners from the
various intermediaries beginning approximately
five days after their record date. The issuers would
be responsible for collecting, collating and main-
taining these lists in the manner best suited to
their efficient use for the purpose of direct commu-
nication with shareholders. Each issuer would
then mail its proxy material directly to beneficial
owners who would return their marked proxies di-
rectly to the issuer, or its agent. In some cases,
such as those involving objecting beneficial own-
ors or other exceptions to the rules, proxy commu-
nications would continue to be handled in the
present manner. '

In connection with this proposal, oommenMors
are urged to consider the following questions:

A. Are the two formats for response (hard copy
and labels) described above technically practica-

ble? Would the means of transmitting beneficial

owner information have to be standardized and, if
so, in what manner? if not, could issuers ade-
quately assimilate into their computer systems the
variety of férmats (tape, paper, etc.) in which the
information might be received from hundreds of
nominees? Would soms issuers have to process
these lists by hand? Would it be practical to re-
quire that each nominee supply a printout of
names and shareholdings and, if so, could this for-
mat be more easily assimilated?

B. In analyzing costs, the Committee believes it

would be useful to take the following factors into
account:

1. The availability of existing automated
systems for transmission of beneficial
owner data;

2. The amount of work required to
restructure existing automated sys-
tems;

3. Cost calculations should assume cer-
tain cost-benefits resulting from elec-
tronic media transmission of benefi-
cial owner data, even though the
proposal suggests only labels and
_hard copy as a requirement;

4. To the extent automated transmission
systems from nominees are. not avail-
able, the cost of conversion of tabels
and hard copy to a form which can be
utilized by large issuers.

Taking into account these factors, what would be
the increased or decreased cost of developing and
operating the system described above to all partic-
ipants, including issuers, transfer agents, banks,
broker-dealers and other nominees?

C. It adopted, should the direct communication
system be mandatory on ali issuers or voluntary?
What increased costs, if any, would be. incurred on
account of some issuers opting out? Should only
issuers of a certain size be aliowed to opt out?

D. How should the burden of any increase in
costs, or the savings of any decrease in costs, re-
sulting from the system be allocated?

E. What sort of “omnibus proxy” would have to be

-provided to issuers by the nominges in order to

correctly maich received proxies with record own-
ership so that the proxies will be voted in the prop-
er record account?

F. Is it practical to expect all the lists from first and
lower tier nominees to be timely received by issu-
ers so that a timely mailing can be made?

G. What steps could be taken to avoid, and what
actions could be taken to soive, “double counting”
-':[‘r'
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and votes in excess of 100%, which could oceur if
nominees inadvertently also made mailings to one
or more persons who were non-objecting benefi-
cial owners? . ’

H. What reprogramming and list maintenance
steps will have to be taken by transfer agents in
order to permit their computer system to tabulate
the additional individual proxies? Would the
names have to be entered into such systems for
mailing and tabulation purposes?

I. Are there any state or federal laws or regulations
which would preciude a broker-dealer, bank,
voting trustee or other nominee from pioviding the
identity of the beneficial owner to the issuer? if so,
please identify. If so, would they apply if beneficial
owners had been given an opportunity 10 object to
the release of their identities to the issuer and had
failed to respond in writing within a specified peri-
od of time; or would it be necessary to have an af-
fimnative written consent?

J. Should issuers be permitted to utilize an inter-
mediary entity to coltect from broker-dealers,
banks, voting trustees or other nominees; the
identities of non-objecting beneficial owners and
to compile a list of such beneficial owners as of
the issuer's record date for the purpose of
disseminating proxy materials?

K. Should the list of beneficial owners be avail-
able, at the request of the issuer, on a more fre-
quent basis than annually? If so, should the issuer
bear the cost? Should the list be updated by mak-
ing additions and or deletions from time to time?

L. Should the system be used only for distribution
of proxy material or should it be available to be
used for all corporate-shareholder communica-
tions (i.e. interims, shareholder surveys, etc.)?

M. If there are other possible ways to structure a
direct communication system, what specific struc-
ture would be best? .

N.In view of the possible problems associated
with a dual mailing system for abjecting and non-
objecting beneficial- owners, should such lists of
non-objecting beneficial owners only be made
available to issuers for shareholder identification
purposes and communications not related to proxy
solicitation?

Would the furnishing of such lists of only non-
objecting beneficial owners for only this purpose
be of practical value to issuers?

By the Commission.

G_eorgé A. Fitzsimmons
Secretary




Yy non-
ur, pOSe

imons

-85~

APPENDIX C

List of Camentators
Release No. 34-18195

A. ations (170)

ACMAT Corporatlon

Advertising Unlimited, Inc.

Aegis Corporation

Aetna Life & Casualty

Allied Corporation _ -
Aluminum Campany of America
Amalgamated Sugar Campany (The)
American Bankers Insurance Group
American Can Cawpany

American Hoist & Derrick Campany
American Leiswwe Carporation
American Telephone & Telegraph Co.
Anchar Hocking Corporation
Argelica Corporation

ASARCO, Inc.

Autodynamics, Inc. (2 letters)
Bairnco Corporatiom

Beverly Enterprises (2 letters)
Bluewater Oil & Gas Corporation
Binney & Smith Inc,

Bio-Rad Laboratories

Birtcher Carporation

Boise Cascade Corporatiom

Banaine Corporation
Burson-Marsteller

Cabot Corporation

CBT Corporation :

Charles E. Campbell & Assoc.,
Cleveland Electric Illuminating Campanys
Cammnications Industries, Inc.
Camputer Directions Advisors, Inc.
Camputervision Corporation

Conrac Corporation

Consolidated Edison Campany
Consolidated Papers, Inc.

Cram Exploration Corporation
Crutcher Resources Corporation
Dayco Corporation

Delta Drilling Campany

Dietrich Resources Corporation
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Dorchester Gas Corporation

Doremus & Co,

Dresser Industries, Inc.

Dyco Petroleum Cerporation

Eaton Corporation

Edison Sault Electric Canpany

E.I. DuPont DeNemours & C

Electronics, Missiles, Cammnications, Inc,
Evans Products Campany

Exxon Carporation

Federal Wational Mortgage Association
Federal Signal Corporation
Ferrofluidics Corporation
Fischer & Porter Campany
Florida Cypress Gardens, Inc.
Foremost-McKesson, Inc,
Faxboro C (The)

- General Electric Canpany

Genisco Technalogy Corporation )
Geosource, Inc,

Gradison & Campany Inc, '
Great Western Financial Corporation
Gulf Oil Corporation

Hazleton Labaratories Corporation
Heights Finance

Heizer Corporation

Hellenbrand Industries, Inc.
Hi-Shear Industries, Inc.

Holly Corporation
-Houston Industries, Inc.

Huffy Corporation

Hughes Tool C

Intelligent Systems

Instrument Systems Corporation
Inter-Continental Energy Corporation
International Business Machines Corperation
International Proteins Corporation .
International Telephone and Telegraph Coxp.
Iowa Resdurces, Inc.

J.C. Penney Campany

Kaman Corporation .
Jeystone Partland Cement Canpany
Killearn Properties, Inc.

Kuhlman Corporation

e trim s ——




Life Investors, Inc.

Lockheed Corporation

Lone Star Industries

Long Island Lighting Campany
Lukens Steel Campany

Madison Gas and Electric Campany
Martin Marietta Corporation
Maryland National Corporation
Mayflower Corporation

MCIC Investment Corporation
Merck & Co. Inc.

Metpro Corporation (2 letters)
.Michigan General Corporation
Mcadine Manufacturing Co.
Montana Power Campany

Moran Energy, Inc.

Narragansett Capital Corporation
~NBI, Inc. .

New England Electric System
Nicklos Oil & Gas Campany.
Northwest Airlines, Inc.
NMumerax, Inc.

Object Recognition System, Inc.
Oilgear Campany (The)

amark Industries _
Oklahama Natural Energy Campany
Ormand Industries

Otter Tail Power Campany
PACCAR, Inc.

Pacific Gas and Electric Campany
Parker Pen Campany (The)
Petralite Carporation
Petro-Silver, Inc.

Pfizer, Inc.

Phillip Maxris, Inc.
Phone—-a-gram System

Photo Control Corporation
Piper Hydro Inc.

Prairie Froducing Campany
Procter & Gamble Campany

Rayrock Resources Lnnited

Restaurant Associates Industries, Inc.

Robbins & Myers Inc.
RPM, Inc.
Santa Fe Industries, Inc.

J—
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Schonfeld & Associates, Inc.
Schorr and Howard Co. »

Sears Roebuck and

Servicemaster Industries, Inc.
Sheldahl, Inc.

SI Handling Systems, Inc.

Silvey Campanies

South Caralina National Corporation
Soxg Paper Cawpany (The)

Southern Campany

Southwest Gas Corporation

Standard Oil Campany of Califarnia
Starwick Corporation (The)

Stewart & Stevenson Services, Inc.
Sykes Datatronics, Inc.

Target Oil & Gas Incorporated

TEC, Inc.

Templeton Energy, Inc,

Texas American Energy Corporation (2 letters)

Texas Instruments, Inc,
Transco Canpanies, Inc.
Trans-Lax Corporation
Tyrex Oil Campany

M

Uniaon Carbine Corporation

Union 0il Cawpany of California
United Michigan Corporation
Union Pacific Carporation

United States Gypsum Campany
United Technologies Corporation
Varco International

Warner Lambert Campany

Western Campany of North America
Westinghouse Electric Corporation
Wilson Foods Corporation
Wisconsin Electric Power C
Wisconsin Power & Light Campany
Wurzburger, Morrow & Kecugh, Inc.

" Zentec Corporation

B. Banks (50)

American National Bank and Trust Campany
Barnett Banks of Florida

BayBanks, Inc.
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Chemical Bank

Citibank : . :
City Federal Savings and Loan Association
Continental Illinois National Bank
Connecticut Bank and Trust Campany (The)
Daninion Bankshares Corporation
Equitable Trust Campany (The)

Federal National Mortgage Association
Fifth Third Bank, The

First Atlanta Corporation

First National Bank of Tuskaloosa

First National Bank of Warsaw

First Trust Campany of Saint Paul .

Pirst Wichita National Bank

Frost National Bank '

Girard Bank

Great Western Financial Corporation
Heritage Bank

.Heritage Bancorporation

Hospital Trust Corporation

Indiana National Bank

Manufactuers Hanover Trust Campany

Marine Midland Bank

Mercantile Trust Campany N.A

Morgan Guaranty Trust Campany of New Yark
National Bank of Jackson

Northwestern National Bank of Minneapolis
Pacesetter Bank & Trust-Southwest
Planters National Bank and Trust Campany (The)
Provident National Bank

Puget Scund Naticnal Bank

Republic National Bank of Dallas

Seattle Trust & Savings Bank

Security Pacific National Bank

Shawmat Bank of Boston

State Street Bank and Trust Campany

‘The Bank of New York

The Fidelity Bank

The First National Bank of Boston
The First National Bank of Chicago
The Provident Bank (2 letters)

Union Trust Bank '

Union Trust Company of Maryland
United Missouri Bank

United States National Bank of Oregon
Valley National Bank of Arizona
Wilmington Trust Cawpany
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C. Securities Industry (8)

Depository Trust Campany

Howard, Weil, Labouisse, Friedrichs, Inc
Langill & Co.

Merrill Lynch & Co., Inc.

Q & R Clearing Corporation

Schwab, Charles Co., Inc.

Securities Industry Association Proy Division
Viner, Edward A. & Co. Inc. -

D_. Law Firms and Associations (1)

Miller, Nash, Yerke, Wiener & Hager

E. Trade and Professional Asscciations (15)

American Bankers Association

American Bar Association, Subcammittee
on Proxy Solicitations and Tender Offers

American Society of Carporate Secretaries,
Securities Industry Cammittee

Corporate Advisary Cammittee of the National
Association of Securities Dealers

Corparate Transfer Agents Association

Poundation For the Study of Philanthropy, Inc.

Listed Campany Advisory Camnittee to the
American Stock Exchange

Listed Campany Advisory Camittee to the
Board of Governors of the New York Stock Exchange

National Association of OTC Campanies

National Investors Relations Institute

New York County Lawyers' Association

Ohio Bankers Association, Trust Division

Securities Transfer Association of New Yok

Stockholder Sovereignty Society

Stock Transfer Association, Inc. (2 letters)

F. Individuals (5)

Berdan, Janet G,
McKeown, E. S.
Parsons, Gerald A.
Shemtob, Richard
Stern, Henry

SRRy

i TR MRS

i

T Y e e R




MANUFACTURERS HANOVER TRUST COMP :

600 PIPTH AVENUE, NEWw Yom(. N Y ‘.l‘mo
A WARD IVES
".a prREmosNT

January, 1982

AN IMPORTANT MESSAGE TO OUR CORRESPONDENT

" BANK CUSTOMERS

r

Many companies for which we mail proxy material have expressed
growing concern with a declining vote at their annual meetings
in recent years. Aamong the reasons cited for this decline is
the "layering" of nominees caused by "piggy~backing" securities
into Depository Trust Company or registering your stock in one
of our nominees. Companies need a quorum of stockholder shares,
represented in person or by proxy, before they can conduct their
annual meetings.

You may have already received proxy material on some of the stocks
.we hold for you. Because the height of the "proxy season™ nor-
mally occurs in April, you may receive more material from. us.

We hope you will urge your clients to exercise their voting
responsibilities promptly. If a client does not wish stock voted.
at a shareholders' meeting, we suggest that the “"abstain” boxes

be checked, and the proxy card returned to the corporation so_the .
shares can be ¢ounted toward a quorum.
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MANUFACTURERS HANOVER TRUST COMPANY

i I 600 FIFTH AVENUE, NEW YORK, N. Y. 10020

H

| |
} January, 1982
i .

i
i | ¢ i
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i ' i
. |
{15 AN IMPORTANT MESSAGE TO OUR CLIENTS o
; :
§ “
‘5 Farly in 1980 and 1981, we sent many of you a letter urging 3
o you to vote the proxies we forward for the stocks we hold i

in your accounts. Your response has been extremely positive, ES
both in the increased vote received by your companies, and
in the interest you have shown about the way we forward
proxy material to you.

As you know, many companies are concerned about the decline
of stockholder voting in recent years. Companies require a
quorum of stockholder shares, in person or represented by
proxy, before they can conduct their annual meetings. Re-
cent amendments in proxy rules now give stockholders the
option to withhold a vote from any or all candidates for
election to a Board of Directors and toc abstain from

voting on any or all proposals, as well as the option

to vote specifically for or agaiust directors and pro-
posals. If you do mot want your stock voted at an annual
meeting, we suggest you check the "abstain" boxes and re-
turn the proxy card to your corporation so that your shares 3
can be counted for quorum purposes.

e

!
i
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% Last year, we adopted the policy of forwarding each company's :
£ 1 annual report with its proxy card and proxy statement. We :
B ~ believe this additional material isafﬁéprmative, and hope it

@ will assist you in making judgements about the increasingly

complex issues presented at your companies' meetings.
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LETTER OF TRANSMITTAL

SecuriTies AND ExcuaNGE COMMISSION,

= Washington, 1).C., December 8, 1976.
. Hon. NELsON A. ROCKEFELLER,
President of the Senate,
v Washington, D.C.
DeAr MR. PRESIDENT:
Hon. CARL ALBERT,
. S of the House of Representatives,

ashington, D.C.

Dear MR. Speaker: I have the honor to transmit herewith the
Final Report of the Securitios and Exchange Commission pursuant to
Section 12(m) of the Securitics Exchange Act of 1934 (the ““Act”)
which authorizes and directs the Commission to make a study and

sn other than thie name of the.Lenefi owx_ipwn:;i]bhfjr refétred
<to as ‘“‘street” and “nominee” n&mé, registration—to determine
whether the practice is consistent with the purposes of the Act, with
particular reference to Sections 12(g), 13, 14, 15(d), 16 and 17A7EAU}

investigation of the practice of rééqrdg;’ﬁ the ownership- of securitios

¢whether steps can be taken to’ facilitate communications betwesr®

~sissuers and tho boneficial owners of their securities while rotaining the
wenefits of the praetice. :
" In carrying out the Study, the Commission made an extensive
survey of issuer-shareowner communications during the 1976 proxy
seavon and developed comprehensive data concerning the operation
of the current system of issuer-shareowner communications and its
relationship to, and impact on, securitics chc,*.s'ing.zOm;h_e basis of.
these data, the Commission has coneludec

«street and nominee namo arrangements is fundamental to tho opera%
tlon of existing securitics processing: systems und that, in gevieral,
$ssuer-shareowner communieations dare being efféetively carried ous
. icgit.hin the current framewogk. The Comniission has identified certain
problems in the system, however, which can be mitigated through
improved performance by issuers and brokers and has made recom-
mendations to .accomplish this. In addition, the Commission has
. identified and made recommendations concerning ways in which the
existing system could more fully satisfy Congressional expectations
with respect to public disclosure of information rcﬁnrding beneficial
owners whose holdings may enable them to influence corporate
management or affect the market in an issuer’s stock.
In light of the data obtained during the course of the Study, the
Commassion believes that, in conjunction with its ongoing regulatory
rograms, implementation of the recommendations made in the
inal Report will facilitate the establishment of a national clearing
and settlement system nt an carly date and make significant con-

tributions to achievement of other of the Act’s objectives.
Very truly yours,
Roberick M. Hirts, Charrman.
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CuarrEr 1
INTRODUCTION

A, Background

The practice of registering securities in the records of issuers in
other than the nameo of the benoficial owner is commonly referred to
as “‘nominee” and “‘street’”” name registration. Nominee name registra-
tion refers to arrangements used by institutional investors (insurance
companies and investment companies among others) and financial
intermediaries (brokers, banks and trust companies) for the registra-
tion of securities held by them for their own account or for the account
of their customers who are the beneficial owners of the securities.!
Street name registration, a specialized type of nomineec name regis-
tration, refers to the practice of a broker registering in its name, or
in the name of its nominee, securities left with it by customers or
held by it for its own account. .

Aunerican institutions- first- began -extonsively to.register securitins.

_ifi'nominee ni#me in the 1930’s? in an effort to-escupe enerous tramsfer .

“requirements placed on-corporutions and ﬁ'dueihriesg{-issuers seeking

“to protect themselves: from judicially imposed- liability for improper. .
teapsfers.® Customarily, issuers required the submission of sup-
porting documents * before transferting stock held by fiduciaries and
required corporate investors to demonstrate the authority and
incumbency of the indivilual officer or employee acting on their
behalf.® The use of the nominee as the registered holder of stock
climinated from the issuer’s records any evidence of a fiduciary
relationship and made the recordholder a non-corporate entity.
Thus nominces could transfer securities without meeting the require-
ments placed on corporate or fiduciary shareholders.®

t A nomines is, typlcally, a partnership formed exelusively 10 act as the recordholder of ascutities. Each
of the nomines’s partners is an smployre of the fid or corporate iustitutional
investor and umgwmmmumammm.umwmmmmxw
dmm.thwly.l;n(mmt partnership, and 1w partners are admitted go that the cottinues
a8 & creaturs of the parent entity. en.thewuwuh&.n;moumum from the name of &
mmwmmnwmmmgutba&d“a . the traditional i of & partnership.
name mey have no relation 10 the name of Mmmwmnu:lmhrhﬂtmmulmm

1 Brokers at that time empiayed street name registration primarily as  convenient method of holding
:e-mmsb;u mbmmmqﬁmio%WhWnMMunmdtmmtm
axes. . Cony., 2d Sess. 76 (1984).

3 An isquer t motdommlhlpoﬂumﬂnumobmedtomoetequh&bh.:‘tmachl,
interests, oo well as or record, interests. I the character of & transfer made in breach of trust were
discoverabie on reasonable inquiry, lowo:wmqulrfmdmdlmmlhbbuthm
owner, This docirine wes establishied In v. Commercial and Farmers' Hank, 1§ F. Cas. 1040 (No.
B381) (C.C. Md. 1848), which held that corporstions were resjousible for the m of trunsiers of their
stock by fiducieries. A corporation was: <6 ® the custadian of the shares of stock, and clothed with power
mﬂkmu:‘pmmubo A48 of everyote interesied, from unsuthorized transfacs: it is o trust placed in
the hands of the eor, for the proteetion of indizidual interests, and like every other trustee it is
B?nne:lwm onl:i‘:ondwﬂ‘;‘d.n!& snd snd is for any by

Ste also Ballantine, Corporetions § 323 (rev. ed. 1046); Christy, The Tyansfer of Stock § 2 (5th ed. 1052);

, Pricate Corporations and Thely Control 21-28 (1950), 4

¢ For example, 8 certified of ths will, trust jnstrument, or court order of sale.
8 See Chrllt‘:’. “Rm'@gil in (h&'tl‘tla‘mhr d's'%" .SSNR:::'I:.“ lé. Rev, 701 li55)§ ’le"s‘mm
of Unsthorized Fiduciary Transiors of Siock,” 43'Yal !,3'% - orponte _—
OF AN-RRLengad i eplade X
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Nominee res;stration still serves to facilitate transfers, but today
it provides other important benefits to the securities industry as
well. The widespread use of nominee registration, however, has
collateral effects which may be disadvantageous. First, it makes
communications between issuers and their shareowners more cir-
cuitous due to the interpositioning of intermediaries. Second, it tends
to complicate regulation by masking beneficial owners of securities.
Third, since the jurisdiction of certain sections of the Securities
Exchangoe Act of 1934 (the **Act”) is based upon a shareholder-of-
record standard, the concentration of securities ownership in nominees
may have the effect of inappropriately removing or excrudihg issuers
from the jurisdiction of the Act.

Because of concern rogarding these consequences, Congress, in
June 1975, enacted Section 12(m) of the Act. Section 12(m) authorized
and directed the Commission to undertake a study and investigation
of the practice of recording the ownership of securities in the records
of the issuer in other than the name of the beneficial owner of such
securities and to determine (1) whether the practice is consistent
with the purposes of the Act, with particular reference to Sections
12(g), 13, 14, 15(d), 18 and 17A thereof, and (2) whether steps can
be taken to facilitate communications between issuers and the bene-
ficial ownors of their securities while at the same time retaining tho
benefits of such practice. Section 12(m) directed the Commission to
report its preliminary findings to Congress within six months after
enactment of the scction and its final conclusions and recommendations
within one year.

In December 1975, the Commission filed its Preliminary Report
with Congress. The Preliminary Report set forth a_ history of the
practice of registering securities in street and nominee name and
discussed generally the impact of the practice on the purposes of
the Act. Thereafter, it presented seven possible approaches to-share-
owner communications and standards for evaluating them.

In order to make this evaluation, the Commission determined to
develop an empirical model of the issuer-shareowner communications
system based upon a survey of shareowncrs, brokers, banks and
issuers. Issuer-sharcowner communications, however, tend to be
seasonal. Since most issuers have their annual meetings in the spring
and early summer, the transmittal of the bulk of proxies and annual
reports takes place during March, April, May and June (lreferred to
as “proxy season”). The survey, therefore, was designed to reflect
the activities of issuers and intermediaries 7 and the concerns of
sharcowners during proxy season, when the system is under tho
greatest stress.®

According, in April 1976, the Commission sought from Congress
a six-month extenston to December 4, 1976, of the deadline for filing
the final report of the Study. On June 7, 1976, the House of Repre-
seniatives passed I.R. 13246, u bill granting the extension. S. 3471,
comparable legislation in the Senate, was not acted upon. Because
the data to be derived from the survey were essential to permit the
Commission to make the thorough and decisive determinations

7 As ysed berein, “Intermediarics™ means brokers snd banks which hold securities in thelr name or the
name of their nomines for the benefit of others.

8 The nconaldm%nwnywhlehwouldhnkmudumomumm seasons,

but rumerons interviews led the Commission to conc! tbat much of the neccosary

not be svallable an an historical Lasis or would be avallable only in permanent files and would require
significant manual effort to retrieve,
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required by Section 12(m), the Commission decided to- complete
the survey and to submit its report to Congress at the earlicst possible

date.
B. Data Sources for the Study

The Study has drawn the information presented herein from a
number of sources. Almost 100,000 questionnaires were distributed to
shareowners and over 23,000 wore returned. Detailed questionnaires
were completed by 169 issuers, 118 brokers, and 149 banks.® Inter-
views were conducted throughout the country with representatives
of issuers, brokers, banks, and other organizations.

In addition, the American Society of Corporate Secretaries surveyed
422 of its members concerning the approaches to shareowner com-
munications set forth in the Preliminary Report and supplied the
results to the Commission. Useful information was provided also by
the American Bankors Association and soveral regional barkers’
associations, the Amorican Tolephone and Telegraph Company, the
Committee of Publicly Owned Companies, the Corporate Transfer
Agents Association, Inc., Merrill Lyvnch, Pierce, Fenner & Smith
Inc., the Securities Industry Association, the Western Stock Transfer
Associntion, Inc., and many other commentors.

C. Organization of the Final Ieport

The Final Report is divided into five chaptors. Following this
introductory chapter, each chapter consists of a discussion, con-
clusions, and recommendations. Chapter Two discusses the benefits
of the practice; Chapter Three considers the impact of the practice
on shareowner communications; Chapter Four considers the effect
of the practice on the disclosure and dissemination of information
about the identity and holdings of beneficinl owners of securities;
and Chapter Five reviews the effect of the practice on the juri.«lict,ionn{
provisions of the Act.

D. Summary of Conclusions and Recommendalions

1. Benefits of the Practice of Registering Securities in Nominee and
Street Name

The Commission has concluded that the practice of registering
securities in the records of the issuer in other than the name of the
bencficial owner of such securities is consistent with the purposes
of the Act, with particular reference to Sections 12(g), 13, 14, 156(d),
16 and 17A. The practice benefits investors and the securities industry
by facilitating the transfer of record ownership and the clearance and
settlement of securities transactions. In addition, it is integral to the
operation of securities depositories. At the same timo, the widespread
use of nominee and street name registration causes certain problems.
The Commission has found, however, that established procedures
have overcome many of these problems, and the Commission belicves
that the problems which remain can be mitigated within the frame-
work of the current system.

? Tiereinafter relerred to as the “responding Issuers,’”” the *responding Lrokers,” and the *‘respondi:
banks,” .&WMMtWWlm%mmrfﬂudluApmmme&‘o
nmp‘lnc technique used in these surveys, see Appendix D,
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Fhe- Comrnission;" therefore,-recommends. that. ne steps. be aken..
<which weuld-discournge the use of nominee and street name registra- __
=tion-or-dintinish the benefits which ti.e practice-prowides:=

2. The Practice as It Affects Issuer-Shareowner Communications

Empirical data demonstrate that the existing issuer-shareowner
communications system is, on the whole, effective in transmitting
materials to shareowners in a timely manner and in providing an
effective mechanism for the solicitation of proxies. Moreover, most
issuers perceive the system as meoting their needs, and all but a small
percentage of shareowners, whether they hold stock directly or
through a broker or bank. are satisfied with the service they receive.
Brokers and banks strongly favor retention of the current system.

While problems exist, they are not evidence of systemic wenknesses
but result from failures by individual brokers and issuers. In general,
legislative or regulatory action does not appear to be necessary to
correct, these problems. Rather, improved compliance with =elf-
regulatory rules and industry-wide implementation of generally
accepted standard procedures for the distribution of annual reports
and the solicitation of proxies would resolve most of them.

In regard to the voting of securities, Congress has been concerned
that large institutions, particularly banks, may exercise undue
influence in the affairs of publicly-held companies by voting securities
held by such institutions for the benefit of others. Banks normally vote
securities held pursuant to custody and trust arrangements which
empower the banks to exercise voting discretion. Several years ago it
was also common for banks to vote securitics over which they did
not have a specific written grant of voting authority from the beneficial
owner. In response to Congressional and other criticism, all but a
small percentage of the nation’s banks appear to have ceased that
practice, .

In the brokerage community, most members of national securities
exchanges, acting pursuant to the rules of those exchanges, vote
securities without written authorization on certain non-controversial
matters. The Commission considered whether this voting resulted in
brokers exercising undue influence on corporate affeirs or impinged
on customers’ voting rights, After reviewing the matter, the Commis-
sion has concluded that because of requirements and limitations in
those rules, such voting is not improper. At the same time the Com-
mission has found certain problems with those rules which could lead
to inappropriate voting in some situations. _

Fhe Commission_has concluded that-none of the altermative ap- -

aches to shareowner communieations presented in-the Preliminary’
ﬁmrt,..at--ﬁhis. time, could -effect improvements in issuer<shareowney
gsommunications at-an ageeptable cost while preserving the adv nc;g? k
LA0ade in recoiit years in e protessing of sedhrities transactivny. The
“transler agent depository concept (‘“TAD”)!®, however, appéars to
exhibit promise as a long-term means for streamlining sharcowner
communications. In rejecting the other alternatives, the Commission
considered carefully the strong desire of many issuers for direct com-
munications with their shareowners. Each method considered for

%

#® The TAD coneept Ia discussed infre p; 413
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effecting direct communications would have seriously disn:gted the

securities markets or would have imposed financial and recordkeepi

burdens on bmkersbsl;m;ks, or issuers. Imposition of these burdens
nta

cannot be d);ust-iﬁed abs finding, which the Commission was unable
to make, that the existing communications system is seriously deficient.

In view of the foregoing, the Commission recommends that the
cstablished issuer-shareowner communications system be retained.
Certain steps should be taken to improve the operation of the system,
however. Specifically, the Commission will review the recommendntion
of the Study that there be a rule requiring issuers to announce record
dntes for annual meetings in a more timely and effective manner. The
Commission has under consideration adoption of pcnding rules which
would require issuers to send search eards to intermediavies at least
ten days prior to the record date and would require brokers to respond
promptly to issuers’ inquiries. The Commission also will evaluate
the recommendation of the Study that brokers be required to forward
all communications which an issuer supplies and for the forwarding of
which the issuer reimburses the broker’s reasonable expenses.

The Commission will ask several of the national securities exchanges
to review with their members the procedures under their rules for
voting stock held in street nnme and to amend those rules whero
necessary in order to correct certain misinterpretations of the pro-
cedures. In addition, the Commission will ask the self-regulatory
organizations jointly to prepare a brochure for distribution to members’
customers to help them better understand the benefits and effects of
leaving securities with a broker in street name.

Finally, the Commission will propose an advisory committee drawing
representatives from the issuer, bank, and brokerage communities to
focus on developing self-regulatory approaches to implementing greater
standardization in the system for transmitting shareowner communi-
cations. If the self-regulatory approach proves unsuccessful, the
Commission will consider exercising its rulemaking power to effect
standardization.

3. The Practice as It Affects Disclosure of Beneficial Ownership

The practice of registering securities in nominee and street name
limits the amount of information readily available to the public
regarding beneficial owners. of substantial amounts of an issuer’s
securities. Congeess has determined that such information is relevant
to the investment and voting decisions of the public and is necessary
to the fulfillment of regulatory responsibilities by federal agencies.
Accordin‘gly, Congress has established a policy of requiring substantial
beneficial owners whose holdings place them in a position potentially
to control or influence significantly the management of an issuer to
report certain information about those holdings. Con%rcssional policy
also requires that such information be mads available to the public.

The legislative history of the disclosure provisions of the Act indi-
cates that Congress considered ownership by any person or group cf
more than five percent of any class of an issuer’s equity securities to
be sufficient to create the possibility of influence or control. In the
case of large institutions which have investment discretion over
securities they hold, Congress established special reporting require-
ments. '
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The Commission believes thut the Act and the rules thereunder may
not fully achieve the scope of disclosure contemplated by Congress.
In particular, certain persons whose ownership interest exceeds five
g:recﬁe:t :,;t(a f;mti roqmredth Act, to report their owne:l')slg\ . Implementaﬁonhot

n of the reporting inatitutions, has
not been completed. Furtll::lrmore, in})o ¢
required to report is not as widely disseminated as may be desirable.
Finally, the Commission’s powers need to be clarified in order to assure
-effective enforcement of the disclosure provisions, particularly against

ormation about persons who are

foreign persons.

Accordingllr, the Commission concludes that a comprehensive
B}if‘?ﬁn fo:id isclosure of ownership interests should be established
which would:

a. require disclosure by all persons owning more than five
percent of an issue;

b. require issuers to include in their registration statements,
})roxy and information statements, and annual reports the in-
ormation collected under (a);

¢. require information from large institutions pursuant to
Section 13(f) of the Act and provide an effective means for dis-
semination of that information; and

d. assure that the Commission has enforcement powers sufficient
to detect any evasion of the reporting requirements.

In order to accomplish this, the Commission seeks legislation to
require ownership reports from those persons owning more than five
percent of an issuer’s securities who are not currentl{ required to
report under the Act. The Commiassion has adopted “Item X,” pro-
posed in August 1975, which will require issners to publish information
about persons owning more than five percent of their securities in
registration statements, proxy and information statements, and
annual reports. In addition, the Commission will complete imple-
mentation of Section 13(f) to require reporting by 1 institutions
and will take steps to make such information publicly available.
Finally, tho Commission secks legislation to clarify its enforcoment
powers particularly with regard to persons who hold securities through
the nominees of foreign institutions,

4. The Practice as It Affects the Jurisdictional Standards of Sections
12(g) and 15(d)

The Commission concludes that the practice of registering securitics
in nominee and street name has not had an adverse effect, on the juris-
dictional requirements of Sections 12(g) and 15(d) of the Act. Those
reqttirements are based, in part, on shareholder-of-record standards
which Congress employed on the assumption that there is a substantial
correlation between the number of recordholders and the number of
underlying beneficial owners. No significant evidence exists to indicate
thet this assumption has become invalid. Since enactment of the juris-
dictional standards of Sections 12(g) and 15(d) in 1964, there has been
only modest growth in the total percentage of securities held in nom-
ince name. It i3 therefore unlikely that any issuers have been removed
or excluded from the operation of those sections of the Act because of
an increase in nominee registration.
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The Commission, in carrying out its responsibilities to foster a
national clearance and settlement system, has encouraged and will
continue to encourage the expanded use of depositories. Depositories,
however, tend to reduce the number of shareholders of record by
concentrating in a single nominee name the holdings of many nominees.
Accordingl}y, to assure that the provisions of Sections 12(g) and 15(d)
are not affected, the Commission believes steps should be taken to
rem?ve depositories from the chain of ownership for purposes of those
sections.

The Commission, therefore, will consider the recommendation of
the Study that it use its ]fvower under Section 12(g)(5) to define the
“shareholder of record” of securities held by a dopodtmz to be the
person on whose behalf the securities are so held. The Commission
seeks legislation to enable it similarly to define “shareholder of record”
for purposes of Section 16(d). In connection with this, the Commission
will also consider the recommendation of the Study that each securities
depository be required to send periodically to each issuer whose
securities the depository holds a list of the persons on whose behalf
the depository holds the securities.






CHAPTER 11

BENEFITS OF THE PRACTICE OF REGISTERING SECURI-
TIES IN NOMINEE AND STREET NAME

L. Discussion

Registration of securities In nominee name initially served as a
method of facilitating transfers by fiduciaries and corporate institu-
tional investors, a function which it still performs. As the practice
became more common, it provided other important benefits to the
nation’s securities markets.

The practice allows brokers and banks to combine the interests of
many customers into a single ‘junshe certifieat® This greatly reduces
the number of certificates which must be maintained, eliminating the
need for expensive safekeeping space. The use of jumbo certificates
also decreases and simplifies the paperwork associated with servicing
customer accounts. Moreover, registration of securities in nominee or
street name permits brokers, banks and instititions to move securities
among in-houso accounts without transfer of record ownership.

In addition to facilitating the internal operations of intermediaries,
street and nominee name registration is central to arrangements which
expedite the clearance and settlement of securities transactions among
intermediaries.! For example, street name registration eliminates many
of the routine, time-consuming transfers which were a major factor in
the paperworic crisis that crippled the industry in the late 1960’s.?
Under industry practice, a buying broker will accept from a selling
broker delivery of securities registered in street name (though not
necessarily in the selling broker’s street name), and the buying broker
in turn may redeliver such securities to another broker, in each case
without the need to transfer record ownership prior to delivery.

Today an increasing number of securities transactions are being
settled through the use of securities depositories which, by registering
and holding their participants’ securities in nominee name, are able to
effect deliveries among participating intermediaries by computerized
hook-entry without movement of certificates or transfer of record
ownership.? The ability to complete transactions in this manner is the

1 Cloarance and settlement’ of securities transactions encompasses the processes by which the parties
t2 & transaction exchange money sl securitles. Clearance and settiement traditionally have been .
(um b m'bsl:’ll.::ile)s t)nl the natlonal sccurities exchanges and of the Natlonal Assoclation of Securities
Dealors, tne. (*NASD™).

2 See Securitive and Exchange Commilesion, Study of Ae Unsafe and Unsound Practices of Brokers and
Inalers, 1. R. Doc. No. 82-231, 92d Cong.. 1st Sess. 371, 165 el 30¢. (1071).

3 Currently, for ommﬁlo. over 93 pereent of the transactions in comimon stack on the New York Stock
Exchange, Inc. (“ N YSE™) and the American Ntork Exchauge, luc. (*Amer™) are settled by book entry
delivery through Thie Depository Trust Company (* DTU").

(%
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foundation of a national system for the clearance and settlement of
securities transactions and is dependent upon the registration of
securities in the nominee name of the depository.*

B. Conclusions

In Section 17A of the Act Congress directed the Commission to facil-
itate the establishinent of a national system for the prompt and accu-
rate cl>arance and settlement of securities transactions. The Commis-
sion believes that the practice of registering securities in other than the
name of the beneficial owner is essential at this time to the establish-
ment and refinement of such a system and is consistent with the pur-
poses of the Act, with particular reference to Section 17A.

C. Recommendation

In view of the foregoing, steps taken to improve shareowner com-
munications, to effect disclosure of beneficial ownership, or otherwise
to provide information about the ownership and control of publicly-
held companies should not discourage the use of nominee and street
name registration or diminish the benefits such registration provides.

6 The resuits of the increazed use of depositories in co tion with highly sutomated kﬂﬂ%
tions have been dramatic. In contrast to thm of mmpwerwwk crlsll. s in the late licﬂh. 32:':,
s T i sl bl g P Gy aorn s 1 o shars o V2 1
av
shares In 1975, and »1 milion shares in January 1976. 4
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THE PRACTICE AS IT AFFECTS ISSUER-SHAREOWNER
COMMUNICATIONS

A, Discussion

1. Profile of the Current System of Transmitting Shareowner
Communications

The transmission of communications to shareowners who hold
securities of record is a straightforward procedure. Typically, the
issuer or its transfer agent prepares a list of recordholders and from
this list generates mailing labels; the communication then is packaged,
labeled, and distributed. The rules, procerdures and lpractioes governing
issner-shareowner communications have been deve oped not primarily
to facilitate communication with shareholders of record, but rather
to assure timely transmission of communications from issuers to
unknown beneficial owners whose securities are held of record by
intermediaries. It is the system for transmitting shareowner communi-
cations through intermediaries with which this section is concerned.

A. THE ROLE OF BANKS

Although it is common practice to refer to the distribution of share-
owner communications through intermediaries “such as brokers and
banks,’”” the Commission has found that banks do not participate as
intermediaries in the distribution of materials to the extent generally
assumed. The Study surveyed 179 banks of which 149, or 83 percent,
responded. Among the respondents, only 13, or approximately nine
percent, indicated that they distribute Yroxy materials and other
shareowner communications as & matter of course.!

Participation by banks in the communications process is limited
because, outside of the major financial centers, banks hcld in nominee
name few securities over which they do not have voting authority and
do not forward shareowner communications with regard to securities
over which they have voting authority. Moreover, many of the banks
stated that customers who retain coting authority often request that
shareowner communications not be forwarded and indicated that they
comply with such requests.

) These banks are hereinafter referred to 88 the *distributing banks.” The dtnﬂmuwu gtnerall
are located $n the major financial centers. Of tho responding banks which indicated they

shareowner communications as 8 matter of eourse, only those having at Jeast 250 custodial accounts have
becn treated, for purposes of analysis, as distributing banks,

(11)

§0-014—76—2
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B. THE ROLE OF BROKERS

Between 900 and 1200 brokers are involved to some degree in
transmitting issuer-shareowner communiceations.? These brokers handle
the vast percentage of the shareowner communications transmitted
through intermediaries,® but the range of their involvement and
sophistication varies greatly. At one end of the spectrum is a highly
automated broker which can print proxies, proxy statements and even
annual reports in-house if an issuer fails to provide an adequate
supply. At the other end, the Study interviewed several small brokers
who package and address materials manually.

C. TRANSMISSION OF PROXY MATERIALS AND SOLICITATION OF PROXIES *

(i) Transmission of proxy materials

Prior to the annual meeting of shareholders, the board of dircctors
of an issuer establishes a record date for purposes of determining the
shareholders entitled to notice of, or to vote at, the meeting. Under
the law of most states, the record date must be noi more than 50
nor less than ten days prior to the meeting of shareholders.® Shortly
before the record date, the issuer sends known intermediaries a
‘“search letter” or “search card” inquiring as to the number of sets
of proxy materials ® needed for transmission to shareowners.”

e typical search card consists of two parts. Half ix a posteard
addressed to the intermediary which provides information about the
issuer’s record date and meeting date and advises the intermediary
of the materials to be supplied. The other half is a tear-off form
addressed to the issuer which provides space for the intermediary to
indicate the number of sets of materials which will be needed. The
zearch card advises the broker of the number of pieces and the dimen-
sionx of the material to be mailed, provides the broker with the name
and address of the proper person in the issuer’s organization from

* This estimate is hased on the smmmn that bmkmmﬁedh the lssues-sharecwner commualcation
roceas cary customer accounts aud ¢l other than on a fully disclosed basis. In gencral, 8 broker may
use three types of clearing errangements- (1) he may do his own ¢ 2 (2) he may clear on a fully dis-
closed basis: nr (3) he may clear rn sn omnthas basis. In & (ully disci mrangement. custnme. sccounts
are introduced to a elearing broker who serviees the accounts thenafter. In an omnibus arrangement, the
clraring broker holds the introducing broker's securities for the account of the introducing broker and is
nnt aware of which securitics belong to & particular customer,

If & broker clears dicectly, he will forward communicatinns to his customers. 1f & broker clears on a fully
dizclnsed baxis, it is the clearing broker and not the introducing broker who is involved in the sharcowner
communications m!tm. In an omnibus srrangement, the introducing broker must either suppl“o the
clearing Lroker a Hst of the names of his customers 3o that the cleartag broker may forward communleations,
or urder materials from the Issuer and distribute them to his customwrs.

3 The 118 responling brokers forward:d approximately 20 miliion #ets of proxy materisls in 1975, whila
the 149 responding banks fwwarded ahout 8000, Of the sets forwarded by the reeponding , over
15 niilllon were {arwarded by five brokers; of the 800,000 ssts forwarded by the respondiug banks, almost
204,000 were forwarded by three banks.

4 Exhihit 1, p. 11, depicts the process described In this section.

8 Model Business Corporation Act § 30 (rev. 1000).

¢ Proxy materials generally consist of an annual report. a prony statenient and a proxy card. Nection 14
of the Act and the rules thereunder regulate the content of pruxy statements, proxy casds, and 5 nual reports
and their transinisst m by lsuers to sharsowners, If proxies are tiot solieited. Section 14.¢) of the Act rvuires
the issuer to transmit to shareow nvrs an Informativn statenient contasining substantialiy the sawne informa-
tinn as would be cuntalned in s prusy staiement.

7 The procedure of sending search cards to known intermediaries s regulated by Rules 142-3(d) and 14c-7
under the Act. 17 C IR 240.148-3(h) and 240.14¢c-7. Under the rules, sn tssuer must send an inquiry to any
broker, banX or voting *rustee which Is known to hold of rrenrd shares of any class of sn tssuer’s securities
entitled to vote at a meeting of sharcholders. Nutes to Rules 14a-3(d) and 14c-7 nquire the {swuer to make
an appropriate tnquiry of a deprsitory as to mlvhmt; In surh depository who may hokl the bsuet’s
seegrities on behalf of 8 beneficial owner, Th . the fssuer must send an Inquiry to such icipants,

Frequently, the issuer aiso will seud search cards to brokers and Lanks which it bwelleves may bave become
Intenmedlary holders nf ite stock since thie last solicitation but do not appear as recordhiolders. This bling
matling of svarch cards Is employ»d hecause, Ing cxample, brokers purchasing stock often kave it in the
street name of another broker until the rreerd dste for & dividend. In an effurt to reach il intermediaries,
many isuers send far more sewrch cards than ars expected to be returned
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whom materials should be ordered, and permits the broker to advise
the issuer of the address to which materials are to be sent. Moreover,
the distinctive blue color of the search card facilitates its processing
in busy mail rooms during proxy season.? ,

Upon receipt of the return portion of the form, the issuer forwards
materials, usually in bulk, to the intermediarly. In addition to proxy
materials, issuers may supply mailing envelopes, return envelopes
and other stationery needs. The intermediary breaks down the ma-
terials into individual sets and may supplement the materials with
various inserts relating to the customer’s account with the inter-
mediary.® The intermediary packages the materials, addresses the
envelopes to the shareowners and distributes them. The shareowner
is instructed to return the enclosed proxy card either directly to the
issuer or to the intermediary depending on the intermediary’s pro-
cedures for voting securities.

(i7) Solicitation of prozies

(a) General.—A shareowner cannot give a proxy with respect to
securities held of record by an intermediary since the shareowner
does not appear on the issuer’s records as a shareholder entitled to
vote. There are, basically, three procedures used to vote securities
of non-record sharcowners through an intermediary: (1) the inter-
mediary advises the shareowner of the matters to be voted on and
requests voting instructions whick the intermediary carries out; (2)
the intermediary signs a blsuk proxy carml and forwards it to the
sharcowner who then votes and forwards the card to the issuer; or (3)
the intermediary is given voting discretion by the shareowner and
votes thereafter without consulting the shareowner.

(b) Voting by banks.—Banks have voting discretion with regard to
most securities they hold in nominee name and generally exercise it.!*
When they do not have voting discretion, ﬁ?teen percent of the
responding banks send unsigned proxy cards to their customers and
request voting instructions; 50 percent of the responding banks send
signed but unvoted proxy cards to their customers and instruct them
to return the proxy directly to the issuer; and the other responding
banks use a combination of these procedures.

(¢) Voting by brokers.—The rules of most national securities ex-
changes provide that under certain circumstances a broker may vote
securities which it holds for a customer if the customer fails to give
voting instructions.! If the broker forwards proxy materials to the
customer at least 15 days prior to the meeting, the broker may give
a proxy during the ten days prior to the meeting on certain non-
controversial matters if no voting instructions are received.'? The

§ This description s based on the procedures nutlined In the Maouel for Prery Sollcitalion of Stock in
Rraters' Namsg 119:6). & manual of standardiz=d procedures pubiished as o Joint report of the American
Saclety of Corperate Secretaries, Inc., the Anex, the NASD, the NYSE, and the Securiti~s Industry
Association. It is yeproduced In Appendix 1.

* For example, many brokers inchude a letter which discusses the broket’s procedure for giving a proxy
when the customer fails to indicate his valing e,

# Only eix banks indicated thut they ds not vute srcurities when they have diseretion to do so. When
they lack voting discretjon, the hauks ellher forward materials, rogister the securities directly in the cus-
tomer’s name. or dually register the stoek, ”#'Sf the sharcowner's for the receipt of proxies and
other communications and the lank’s for the of dividends,

U NYSE Rules 451, 452: Amex Rul-s 508, 8:7; weel Stock Exchange Rules, Art, XXX, Ruls 2, 3;
Boston Stock Exchange Rukrs, Ch. XXV, $#2, 3. The I'acific Stock Exchangs and the NASD permit a
member 10 vote custnbiers’ securities only i the procedure is prrmnitted t to the rulea nf an exchangs
to which the member Pacific Stock Exchange Rule X, §4: NASD Rules of Falr Practice, Art,
111, § 105, The deacription h follows is basea npon the N Y'SE rule.

12 Most nolably the appointment of aunditors and the vlrction of dirvetors. The rule is commonly referred

o8t
to as the “ten-day rule.
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rule further provides that the broker may give a proxy only if he has
no knowledge of any contest as to the action to be taken at the meeting
and if the action does not involve a merger or consolidation or any
other matter which may “affect substantially the rights or privileges
of such stock.”  Under the NYSE and Amex rules, a customer may
still give voting instructions less than ten days before the meeting,
in which case the broker must submit a revised proxy to the issuer if
the customer’s instructions countermand the first proxy.!¢

If a broker intends to give a proxy pursuant to a ten-day rule,'
he encloses with the Eroxy materials sent to his customers a letter
explaining generally the provisions of the ten-day rule and advising
each customer that the broker will give a proxy for his shares under
the ten-day rule if the customer does not provide voting instruetions.
As voting mnstructions are received, the broker tabulates the vote and,
within ten days of the meeting, gives a proxy for his entire position.
Shares unvoted by customers are voted for management.!®

Brokers who do not vote pursuant to a ten-day rule generally sign a
blank proxy and forward it to their customers. .

(d) Voting through depositories.—Originally, the Central Certificate
Service (“CCS”), the first depository and the predecessor of DTC,
solicited voting instructions from its participants on receipt of issuers’
proxy materials. The participants, in turn, solicited instructions from
their customers. This procedure was inefficient because CCS was
designed to provide computer-oriented services to it participants
and consequently employed a minimum of full time clerical personnel.
As a result, each year during proxy season CCS had to hire and train
temporary personnel to process a great volume of material. If partici-
pants were late in providing voting instructions, the depository had
to send out follow-up letters.

Mher DTC was foFedTtins Tt 8 riew sestem-which-invalxgd

Sorwarding.signed. proxy-eards:-to>participants. Altlieugh an improve-
ment, this proredure was still inefficient. ]
iy l_gzzgﬂ?g:gmmlnm.m is. kngwn. as the omnibps proxy...

pracédiire.-Under this procedure, the depository Prépares a computer
generated list of the names and holdings of participants that have
depoxitory positions in an issuer’s securities as of the record date.
The list 1s forwarded to the issuer along with an “omnibus proxy”
which authorizes each participant, to the extent of the participant’s
Jposition, to act as the depository’s proxy and to vote the securities,
T'he procedure is used today by the three major securities deposi-
tories ' and has largely removed depositories from the shareowner
communications process,

B NYSE Rule 452,

1 To avold this, many hrokers submit a proxy for 95 percent of their positinn, holding five pereent in
reserve to accomnodate subxquent customer (nstructions. The rules of the Boston and Midwest Stock
Exchanges ars unclear on this point.

180f those vesponding brokers who are members of an exchange having s ten-day rule, 75.5 pereent
lndin“ ted l‘::‘ they vote customers’ shares pursuant to a ten-day rule if the customers fall to exercise thelr
voting 3

" All of the responding brokers who vate under the ten-day rule indicated that they always vote thelr
position lor management.

7 The thrve major depositories are DTC. the Midwest Securities Trust Company, and the Pacific
Securities Depositocy Trust Company. The above description is based on the procedure of DTC.
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D. TRANSBMISSION OF QUARTERLY REPORTS AND OTHER ROUTINE
COMMUNICATIONS

The transmission of quarterly reports and other routine communi-
cations is not accompanied by a solicitation of proxies and is therefore
less complicated than the transmission of proxy materials and annual
reports. In transmitting quarterly reports, some issuers send search
cards to intermediaries and fill orders as in the case of annual reports.
More often, however, issuers distribute the materials without prior
notice to the investment community.’® In that case, the issuer either
will try to anticipate each intermediary’s needs based on prior orders
or will send one copy to each recordholder. In the latter situation, inter-
mediaries will order additional materials if they intend to forward
them to shareowners.

E. SPECIAL SITUATIONS

A few issuers each year become involved in a proxy contest, have
an item which requires a two-thirds vote or berome the subject of &
tender offer. In those instances, special procedures are used to dis-
tribute communications and, other than in the tender offer situation,
to solicit proxies. Many issuers employ a proxy solicitation firm to
handle these special situations. °

Proxy solicitation firms provide a variety of services suited to the
needs of the particular issuer. Typically, the proxy solicitation firm
will speed distribution of materials by hand delivering them to
intermediaries across the country and will obtain proxies by writing
or telephoning intermediaries and individual customers. In addition,
the firm may provide consulting services with re~ard to strategy in
fighting the tender offer or proxy contest and may play a role in
overseeing the preparation, design, and printing of materials.

F. REIMBURSEMENT OF EXPENSES

After distributing an issuer’s materials to their customers, most
brokers, seck reimbursement from the issuer for their expenses. *° The
amount of reimbursement sought ix normally based upon guidelines
established by the major securities exchanges and the NASD. # Eight
of the 13 distributing banks routinely seek reimbursement for expenses,
while one bills only in certain cases. The other four distributing
banks, as well as most of the other responding banks, refrain from
seeking reimbursement.

S Unless the fssuer has declared a dividend to be pald simuitaneontly with ths distributémn of the
quarterly report or othey communication, there is an eoncutrent date,

3 Thirty-eight percent of the respanding issuers indicated that they have utilized the sarvices of a proxy
eolicitation firm. ) of these Issuers stated that they employed a proxy salicitor only In special slination -

» E‘WJ.W pereent of the respondiug brokers Indicated that they seek reimbursement for the for.
warding

materinls,
3 The mgo:r several of the national securfties exchanges and the NASD provide xchedules suggesting
mnprhu refmbmrsement of distribution ex . For example, sec NYSE Rule 431, Amex Rule 576,
Article 111, ¢ .tlon 1.05 of the Rules of Fair Practice of the NASD.
2 Several banks advised us that they do not seek reimbursement hecause, In thelr opinion, to do 0
might violate state trust laws which prohibit fiduciaries from proiing from the administration of a trust.
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2. Adequacy of the Current System

The adequacy of the current system for transmitting shareowner
communications may be measured in two ways; whether empirical
data indicate that the system provides an effective mechanism for the
timely transmittal of shareowner materials at a reasonable cost; and
whether the participants in the system perceive the system to be
fulfilling their needs.

A. EMPIRICAL ANALYSIS OF THE DISTRIBUTION OF PROXY MATERIALS
AND THE SBOLICITATION OF PROXIES
(i) Time frames

Based on responses of issuars and shareowners to the Commission’s
survey, an empirical model of the proxy transinission process was
developed. The Commission sought to identify weak links in the com-
munications process by measuring the amount of time required to
complete the various steps in the transmission of materinls to share-
owners. :

(a) Receipt of proxy materials by shareowners.—The most critical
time-span is the period between the receipt of the proxy material by
the shareowner and the date of the annual meeting. If the sharcowner
is not given sufficient response time before the meeting date, the entire
process has failed. A distribution of the number of days between the
receipt of proxies by shareowiers and the date of the issuer’s annual
meeting is shown in Exhibit 2. The exhibit segregates the responding
shareowners between those who received their proxy materials directly
from an issuer and those who received their proxy materials via an
intermediary. The latter group of responding sharcowners is further
divided into those who received their proxy materials from banks and
those who received them from brokers.

Shareowners who receive materials directly from issuers genecrally
receive their proxies earlier (relative to the meeting dates) than do
shareowners whose proxies are routed through intermediaries, but the
time differences do not appear to be significant. Although 80.1 percent
of the proxies mailed directly by issuers were recoivels more than 20
days prior to the meeting dates, as compared with 70.9 percent of
those transmitted [through banks and 78.3 percent of those sent
through brokers, the percentage of proxies received at least eleven days
before the meeting date is roughly equivalent for all three groups:
96.8 percent of the proxies mailed directly by issuers; 93.6 percent of
tl;hois‘e routed through banks; and 95.1 percent of those routed through

rokers.

While the foregoing indicates that the proxy transmission process
'Borforms adequately in the sense that the receipt of proxy materials

y shareowners is timely, a further anaylsis of the intermediate steps
in the process is still appropriate. 1f tﬁere were o significant failare
rate, then the intermediate steps which tended unduly to slow down
the transmission of materials would be critical.
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Exumar 2

TIMELINESS OF PROXY RECEIPT BY SHAREOWNERS: COMPARISON OF INTERMEDIARY DISTRIBUTION WITH DIRECT
DISTRIBUTION

Percent of shareownes responses

directly to through

shateowner m brohers

1.2 1.3 1.5

.5 2.2 .8

1.6 2.8 2.5

1.8 6.2 6.8

4.9 16.5 10.0

9.1 70.9 03

11,071

:
:
2
g
!
_2
%

Soures: SEC 1976 proxy ssason questionnaires, Office of Securities Industry and Self-Regulatory Economics, Directorate
of Ecanamic and Policy Research, y i " a

(b) Intermediate steps in the communicaiions process.—The first

column of Exhibit 3 indicates that, as expected, issuers generally
announce their record dates 10 to 50 days in advance of those date=.
The median time-span between the announcement and the record date
for the responding 1ssuers was between 21 and 25 days. Contrary to the
expected pattern, however, 24 percent of the responding jssucrs allowed
lexs than 11 days between announcement and record':fate, and 11 per-
cent announced their record date after the fact.
. While the lag between announcement and record date is not, of
itself, important, most issuers do not send search cards to intermediary
recordholders until after the announcement. Thus, a short time-span
between announcement and record date generally indicates insufficient
time before the record date during which the issuer can transmit
search cards. The issuer can continue the search procedure after the
record date, but this practice extends the dates for completion of sub-
sequent steps in the solicitation process and requires intermediaries to
reconstruct their record date positions.

The second column of Exhibit 3 shows the distribution of time lags
between the commencement of the issuer’s search procedure and the
record date. This distribution is skewed more toward the shorter time
lags than is the announcement-to-record date distribution because the
search procedure normally begins after the announcement of the
record date. The median time-span for this sequence falls between 11
and 15 days; 39 percent of the responding issuers indicated less than 11
: da'vs between the two dates.

T'he third column of Exhibit 3 shows that for nearly two-thirds of
the issuers for which time lags were calculated ® the intermediaries’
requests for proxy materials were received by the issuer less than eleven
days after the mailing of a search card,* and for nearly 89 percent of
the matched issuers the requests were received within 20 days of their

2 Since the distributions in columnus three and four are derived by matching the responses from issuers
and intermediaries, only 61 of the 150 irsuers are represented. Nevertheloss, the data are sufficient. Where

mare than one intermediary was matched with a particular issuer, the mean time lag was computed for
inclusion wn the exhibit. Lssuers for which time lags were calcnlated are herelnafter referred to as “matched

Issyers.
N Part of this quick response is aitributable {0 intermediaries taking the initiative to request provies

:"Ilhoulb wg:g for scarch cards; hence the eight issners who recefved requests before the scheduled mailing
search car
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search card mailings. These time periods appear to-be adequate,
although it is desirable for intermediaries to minimize the response
time,

ExmmIr 3

TIME SEQUENCE DISTRIBUTION OF PROXY TRANSMISSIONS VIA INTERMEDIARIES

Number of issuers failing into time saquance categosies

From From seacch

From request
mentof  From sesich for  foroceiptof
m:d date datedo  prox l'r’: plmi“ by
. [m m m aterme-
Number of days date datet distles? diatles ®
Ressthanzerod .. . e eeeceeee 16 16 [ 0
Zero 5 4 2 0
1t 3 L1 17 0
6o 12 2 13 3
ilto 18 al = !

16 to 16 18
2t 4 13 0 11
2t n 10 3 15
3 0 35... ecmmemcceseenesssmaconmnnsononan 15 3 1 5
3651040, - 5 4 2 5
L) 5 X - 114 2 0 3
o d 1

(] M. ciereccncnaccccececscremrnccananna

Notseported. ... . . . 12 15 9 98
| (- T U 158 159 159 159

simedia "
N"W_ ] mmﬁuhsw'l‘b.:‘laulrumyaﬁmwbmpmuhuu
h"lh:::m cases ﬁ.’«"&“ﬁ&m M":: mpmml'c. the record date occurred before the smnouncemesnt of the
w‘mmmhmolmdhwm.ﬂnnumb«ddmbdmmtmmismnsm
Source: SEC mrgl" !umn questionnaires, Offica of Securities Industry and Seif-Regulatory Economics, Directorate
Ky .

Basad on earliest date of mailing of search casds to In
Based elating to des! i

The next step in the procedure is for issuers to fill the intermediaries’
requests for proxies. By showing the distribution of time lags between
the dates the issuers receive requests and the dates the intermediaries
receive the materials, the fourth column of Exhibit 3 he]rs to assess
the issuers’ performance. Half of the matched issuers filled the in-
termediaries’ requests within 25 days of receipt of the requests, and
90 percent of the matched issuers filled the requests within 40 dayx.
The time lags are in part attributable to the fact that most issuers
hold search card requests until materials are distributed to record-
holders generally. All intermediaries’ requests received before that
date are fillod at that time and subsequent requests are filled as they
are received.

The performance of issuers and intermediaries reflected in Exhibits
2 and 3 demonstrates that the overall process of proxy transmission
via intermediaries is substantially successful in achieving its goal.

(1) Voting efficiency of the system

The efficiency of the shareowner communications process can also
be measured in terms of its suceess in eliciting proxies. Even if the
syv~tem fully achieves its distribution objective, issuers will be frus-
trated if a sufficient voting percentage is not attained. The Com-
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mission therefore sought to determine whether there is any relation-
ship between the vote received by issuers and the extent to which
their securities are held in street or nominee name.

Exhibit 4 displays the cross-distribution of issuers arrayed by
their voting percentage« ‘percent of shares voted at the 1976 annual
meeting) and by the concentration of their outstanding shares in
the hands of intermediaries, Since more than 79 percent of the ixsuers
attained voting percentages of at least 75 percent at their 1976
annual meetings, there ix little variation among issuers to attribute
to the presence of intermediaries in the communications process.
Furthermore, an examination of the data revealed no discernible
pattern to the distribution # <o that the variation which does exi-t
does not appear to be related to the concentration of intermediary
shareholdings.

B A regression equation lesting the relationship betwean the percentage of shiaves voted and the percentage
of shares held by Intermediaries confirmed the lack of any statistically significant relationship,



Exnnur 4

CROSS-DISTRIBUTION OF REPORTING ISSUERS BY PERCENTAGE OF SHARES VOTED AND PERCENTAGE OF VOTING SHARES HELD BY :-'TERMEDIARIES
[Percont of issuers (alling into each cell]

Voting shazes hald by intermadiaries as a parcent of shares outstanding

Parcentage of shares voted in Number of
1976 annual mesting Noose 01099 1010199 20t0299 3010399 40%0d99 S010599 60699 7010799 B80to89.9 900r greater Total  issuers
Lessthan 90................ ] 0 0 0 0 ] 0 0 9 0 0 0 9
0549 a .7 0 [}) 0 [} '] ] [] 0 (] ; i
55%599... . 0 0 [ 0 0 0 .7 0 0 ] [ . 1
D1to849. . 0 .7 .3 0 .7 .7 0 0 0 0 ] 3.3 ]
8519 68.9. . 0 0 .7 1.3 .2 1.3 0 0 0 0 0 4.3 1]
70t0 749, 2.0 2.7 1.3 2.7 1.3 .7 .7 0 0 .7 [] 12.0 18
T3t0799. 3.3 33 2.0 4.0 2.7 2.0 §:7 1.3 g 0 0 2.9 n
NwsI........coc. e 2.7 8.7 2.0 2.0 2.7 5.; 3 4,0 .1 0 0 2.3 “
ghl.ﬁ .................. 33 47 2.7 2.0 2.1 4, 217 2.0 1.3 Q 0 26,0 9
WHS ... ees 0 [} [ ] 0 Q 1.3 0 0 N 0 [ 2.0 3
9Sorgrester................ 0 0 0 0 [ ] ) 1] 1] 0 0 0 0 0
L N 11.3 18.2 10.0 120 10.7 16.0 10.0 2.3 33 .1 0 100.0 1150
NDSIAR 3T SR e F e S S S o s S FoNE X RN T RRACE S3T
Number of lssuass........... W7 28 15 18 16 2 15 11 5 1 0 L 1 T,
Average voting percentage.... ” ] n n n 4 ] - 8 n 0 ” ...
3 Nine of the 159 reporting 1ssuars are not included here due to insufficient dats. Source: SEC 1976 proxy ssason questionnsires, Office of Securities 1ndustry and Self-Reguistery
Economics, Directorate o?mmm Policy Ressarch. i

[ {4
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Nevertheless, the re‘gmion :technique was utilized to test the
‘“‘explanatory’” power of several varia.b?es. First, since the intermedi-
aries used in Exhibit 4 are not a homogeneous group, they were disag-
gregated into bank and broker sub-groups. 'This ure did not
reveal any relationshyl betweéen voting efficiency and the concentration
of shares in the hands of brokers, but the banks exhibited a pattern
tending to support the existence of a relationship.

Exhibit 5 demonstrates that an increased concentration of an
issuer’s shares in banks is associated with increased voting percent-
ages.? Both the average voting percentage and the overall distribution
tend to support this positive relationship.” The reason that an in-
creased concentration of bank shareholdings tends to increase an
issuer’s voting ﬁzrcentaie while broker shareholdings appear to have
no effect may be that banks have voting discretion with regard to
most securities they hold in nominee name and exercise their voting
authority to a greater cxtent than does the average shareowner,
inclu other institutions.

None of the other relationships tested revealed a single factor, or
combination of factors, which was able to account for a material pro-
portion of variation in the percentage of shares voted. Only one other,
the average number of shares per recordholder, was consistently
si‘gniﬁcant. in the statistical sense. Together, this and the percentnﬁc
of shares held by banks were able to explain less than 15 percent of the
observed variation in voting percentages. The above analysis leads
the Commission to conclude that variation in voting percentages
among issuers is truceable to factors other than the proxy gi?;tributwn
system. .

(it1) Cost data

The Commission examined: (1) the average cost of sending proxy
materials directly to recordholders in companson with sending proxy
materials through intermediaries for transmission to beneficial
owners; (2) whether there exist substantial economies of scale in the
transmission of proxy materiais; and (3) whether the current methods
«f issuer reimbursement to intermediaries are reasonable.

(a) Cost structure of issuer proxy operations.—It is apparent from
the cost data submitted in the various questionnaires that numerous
respondents either did not have sufficient information to complete
the cost questions or did not understand the instructions. Because of
these problems, a sub-sample of 71 issuers which appeared to have
reported reliable cost data was selected.?® In order to insure that the
cost data were reliable, most of the issuers were contacted for expla-
nation of the method they used to determine cost. Among these 71
issuers, 37 sent their proxies and annual reports as one package while
34 sent their proxies separately from their annual reports. ‘These two
groups were segregated for purposes of analysis of the cost data. In
addition, the issuers were ranked in ascending order by the number
of sets of proxy materials sent directly to sﬁareholdem and placed
into five groups based on the number of scts sent.

3 The regression equation revealed a statistically significant positive relationship between the percentage
of shares voted and the percentage of shares held by banks, but was able to explain only a very sinall
proportion of the statistical variation {n voting tage AMONG issuers.
7 The latter of these observations can be verified by noting that the “weight” within each column tends
to shift slightly toward the greater voting pereentages as the percentags of bank shareho increases,
1 These 71 issuers accounted for approzimately 85 percant of all proxies sent directly to recordholders
by the 150 reporting lssums.
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CROSS-DISTRIBUTION OF REPORTING ISSUERS BY PERCENTAGE OF SHARES VOTED AKD PERCENTAGE OF VOTING SHARES HELD BY BANKS
fParcent of Issuers falling into each celt]

Voting sheres heid by banks as a percent of shares outstanding .

h;?uhaomlms voted in 90 or Number of
1976 snnusl meeting None 0t59 1010199 20%020.9 30i~399 4010499 0199 60169 701739 E010§99 greater Total issuers
Lessthan 80........ vessanan 0 0 0 [ 0 0 0 0 0 0 ( ] 0
5010 54.9........ [ 0 .7 0 0 0 0 9 0 0 0 .7 1
gb 59.9. 0 7 0 0 [1] 0 [ 0 0 0 .7 1
to 64.9. 0 L3 .7 0 1.3 0 0 0 0 0 34 ]
65 t0 69.9. 0 1.3 2.0 .1 0 0 ] 0 0 0 4.0 (]
70 to 7. 2.7 5.4 1.3 .7 .7 .7 0 0 0 ] D 11.4 17
50799.., 4.0 g1 2.0 0 4.7 1.3 .7 1.3 0 0 2.1 33
WslI.....ccauenenen.. . 4.0 9.4 2.7 2.7 3.4 4.0 1.3 1.3 .7 0 0.5 “
“ha-’.... .............. 4.0 5.4 3.4 3.4 .7 4.7 3.4 1.3 0 0 2.2 39
0o M. .a..cn-.... aveome 0 .7 7 0 0 J Q 0 0 0 2.0 3
WBorgroatel....encveenne. 0 0 0 0 q 0 0 0 0 0 0 0
R (. IR 14.8 2.9 12.8 1.4 10.7 1.4 5._4_ 4.0 .7 0 0 100.0 1149
Number of lasuers..__....... 2 49 19 11 16 17 8 6 1 0 e 1149 ..........
Average voting percantage._.. 76 8 I8 82 77 83 71 82 3 0 1 2O

110 of the 159 reporting issuers are not included here due to insuflicient data,

Source: SEC 1976 proxy season questionnaires, Office of Securities Industry and Seif-Reguisto
Economics, Diu:ma& :fwscommic.:nd Policy g’smch. sy v
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Exnmsir 6
COST TO ISSUERS OF SENDING PROXY MATERIALS DIRECTLY TO RECORDHOLDERS

Per umit
diroct cost
Proxy size class (number of proxies Number of Ne M?s & Per uait mmum Mpuh.:
B ! ]
santte os) 4 issuers ’ sont cost  direct coat cost cost
A'u':mlunma m'm :
one H
Less than 2 1 14,800 $13,200 $0.89 $0.65 $0. 24
2000 %0 4 11 38,518 29, 400 .76 .52 .24
5 m‘s’a.. [ 43, 408 42, 460 .96 7] 14
16,000 to §9,989 3 946 75, 800 1.00 -90 .10
160,000 and over 4 2,637,578 1,234,000 51 ] .
(7 37 3,816,391 1,3%,000 K7 .3t .05
B. Issuers whil
Tess than 5, 5 15.970 1,217 .J .60 11
5,000 b 9,989 77 TITTTITTTTT 6 47,351 30,776 .65 .57 .08
10,000 to $9.9867 "7 TITITT T 13 397,688 164,023 Al .3 .10
100,600 and oves ... 10 2,170,704  763,1% .35 ‘% .05
TOll oo ceeineeanes % 2,630,713 968,272 K] .30 .07

"z'm:mmmumuunmmanmmmmmmmmmuma
: SEC 1976 OlMice of Sec! ! wd Di
“&meo m%nam«uumm urities Industry sad Seif-Regulatory Economics, Direclorate

Exhibit 6 summarizes the cost information for these two groups, As
can be xeen from this table, the per unit direct cost of sending proxy
materinls directly to shareholders by issuers which send proxies and
annual reports as one package ranged from $1.00 for issuers in the
10,000-99,999 category to 34 cents for issuers in the over 100,000
categorv. Postage accounted for approximately 84 percent of the
total direct cost of sending these materials. When postage is subtracted
from the per unit direct cost, the per unit internal coxt ranges from
24 cents for issuers in the less than 2,000 eategory to five cents in the
eategory of over 100,000 proxies.* Thus the per unit cost of proxy
operations falls as the number of sots of materinls sent by the ssuer
increases. Statistically, for every one pereent increase in the number
of proxies =ent, the per unit internal cost falls, on the average, by
0.3 percent.®® Beceause postage accounts for a high percentage of the

£} For all 37 issucrs, the per unit infornal coat was 81X cents: this figure, however, Is heavily welghted b
the issuers with over 100,000 proxics, which accounted for 95 percent of all proxies sent by the 37 sam

companies.

» mmpk empirical mocdel was tested on this erras-section of 37 issuers. For this purpose. only dirert
cost other than postage was analyzed. With the existenice of econnmies of scale, the per unit intemal dinvet
cost will fal) as the number of Proaies sent fiicreases, 1t is unlikely, however, that the relationship would ba
litiear, meaning that with every increuse of a thousand proxies, the per unit internal cast would decline
hya fixed amount. Instead, it was hypothesized that the relatienship would he curvilinear, meaning that .
for every percentage increase i the numher of proxies sent, the per unit internal cost would decline by a
certain percentsgs. This Jatter concept can be derived by using logarithimic transformations of the data.

The simple inodel tested was:
Log (Ic)=a+b Log (Proxles)
Where: Log (I¢) =the logarithmic transformation of the per unit direct cost minus postage per unit (also
called per unit internal cost).
Lox (thI)athchlsmithnuc transformation of the number of sets of proxy materials sent by

r r. ;
¥or the 37 issuers senrl?’nu proxiex and annus! reports os one packege the following equatfon was derived:
(t'c\-m-m (Proxics)
Loe (R.N)L'g-‘uuo

=20 F=3753
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total cost of proxy operations, however. the method of mailing the
proxy materials and the weight of the combinwl package of the proxy
and annual report is a more important factor in determining per unit
cost than the number of proxies sent by the issuer.

Exutsir 7

COST YO ISSUERS OF SENDING PROXY MATERIAL THROUGH INTERMEDIARY RECORDHOLDERS

Total per

Number Perunll unit cost
of proxies folal cost Estimated of sending
sont i minus totel ng ies
Perusit Porunil peremit mest ouRh

direct  postage postape interme- Perunit  interme-

cost cost cost  diaries payment diaries

$0.67 a1 2% §15,113 1.33 .
.47 ‘3:28 n 19 sﬂ. nt ‘l. 3 %%
) 22 49 35,32 1.67 2.3
.43 .33 68, 383 158 2.01
.12 .08 04 493,30 1.52 1.64
.21 .13 .08 636,110 52 1.73
92 .33 .59 L7 L45 2.37
64 .40 0 AN 1.4 2.05
3% .26 €3 179,650 L4 L75
A7 .13 04 515,203 .19 . 1.3
.24 A7 .07 730,720 L2 L4

M:Thmdn:mbmdouubmphdnlamrmmmmuumm
Sourcs: SEC 1976 ionnaires, Office of Securities | and Sell-Regulatory E , Directorate
. I mmmqmﬁmuu, ndustry Regulatory Eovnomics,

The results for issuers which send proxies separately from annual
reports are similar. Surprisingly, the per unit direct cost of sending
these materials separately is the same as when sent as one package,
but the postage per unit decreases by one cent and per unit internal
cost increases by one cent.®

The cost data indicate that the per unit cost of sending proxy
materials to beneficial owners through intermediaries is substantially
higher than the per unit cost of sending these materials directly to
shareholders. Exhibit 7 presents those costs for the same two groups
of issuers represented in Exhibit 6. Before reimbursement to inter-
mediaries, the per unit direct cost to issuers of sending proxies and
annual reports as one package was only 21 cents compared to 37 cents
when mailing directly to shareholders. The difference is primarily due
to lower postage when sending materials in bulk to intermediaries.
The per unit postage cost to issuers of sending proxies and annual
reports as one package to intermediaries was 13 cents compared with
31 cents to send materiuls directly to sharcholders. On the average,
however, the per unit reimbursement to intermediaries was $1.562 so
that the total per unit cost of sending materinls through intermedinries
for these issuers averaged $1.73 compared with only 37 cents when

HA emririon o2 the axerage cos! tO theee jS31er3 was alen tastel: however, the copfficient was
not y :Iﬂﬂlmn. The Inck of 8 significant relationship iz prohehly due more to sllocational
problems than to the absence of »cale cconomies,
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materials were sent directly to shareholders.? When proxies and annual
reports are sent separately, the per unit reimbursement to inter-
mediaries was $1.25 compared to $1.52 for materials sent as one
package. The lower average reimbursement probably results from the
intermediaries’ ability to send the annual report by other than first
class mail when the materials are not combined in the same package.

BExnmmmr 8
BROKER-DEALET' COST AND REIMBURSEMENT OF SENDING PROXY MATERIALS

Per unit
Per uait irect
direct cost
cost minys
Number minus Perunit  peruni
Proxy size class (number  Number of Por unit  Per unit  per unit reim- reim-
of proxies sent to of proxies Direct divect magn;g mai burse- burse-
benehicia) owners) brokers seat costt costt cos ment mont
10 4,38 $17,618 $4.07 $1.08 $2.99 $2.56 $.41
12 ), 450 89, 865 2,86 .55 2.3 1.0 ®
3 96,797 103, 605 1.8 .00 1.22 1.16 .68
10 153, 049 351,968 2.3 .12 1.58 1.48 .52
1 360, 892 426,772 .18 48 W 1.02 .16
6 425,959 511, 456 1.20 .58 .82 1.6 A1
6 810, 002 934,832 115 .15 .40 1.1 .02)
5 1,599,271 1,583,894 .99 .56 .33 .14 .19)
5 19,168,305 7,807,438 A .29 .12 .53 12)
MW 22,550,053 11,827, M8 .52 .35 A7 .63 1)

1 mum:mnmwmummmammmw.

3 Tha data a3 to the numbaers of proxies wmum.aoqﬂm«mummmmammm
of the broker-dealers were enable rate the number pmﬂpmdedlrmﬂnmludwn&lynmmmm
pieces of “informational’ matarial mailed. As a n the per unt s nt s understated because the reimburse-
ment for informations) materials is usually suds fess than the 1eimbursement which is customary for proxy mate-

Note: Thesa Jats are based on a subsempis of 74 broker-dealers reportiag reasonably accutate information concaraing
cost of proxy operations. .

Source: SEC 1976 sea30n questionaaries, ONice of Securities Industry and Seif-Regulatory Economics, Directorate
of Economic and mk’?&um ¥ wy sulaory e

(b) Cost structure of intermediary proxzy operations.—Of the 118
responding brokers, 74 submitted datas which appeared to refiect
reasonable estimates of costs.® The 74 brokers are concentrated
among the larger firms and accounted for %gxﬁercenb of all the proxy
materials sent by the responding brokers. Exhibit 8, which displays
summary information for those 74 brokers ranked according to the
number of proxies sent to sharcowners, shows that, as the number of
proxies sent increases, the Rer unit direct cost declines, indicating
potential economies of scale.

Comparing the per unit direct cost of distributing proxy materials
to shareowners as between brokers and issuers, it appears moro

% The per unit reimhursement assumes that {ssuers are billed for all proxy materlals sont through Inter-
medieries. While 8 number of intermediaries reported that they did not request reimLursement, the himber

of sets of proxy materials haudled by these intermediaries was
ﬂ'l‘boeost{nMunuonhrbmkmwueomeudmthebulsoltbelthltnscalyurmhcr(hntho

current prosy seagon.

ltluhoul‘trbonotedlhumlxrmmdlmteutbuunnma(n&)hmwwlwwh.nnndu
maumobrthummdbmkmnhbdn.mthodbmmmymvo\amﬂormmo
andmgmp.hwnhtm 8 regression aquation was tested (o meantre the avamge reiat| D
of brokers pu':;.ndnmoou( postage subtracted) to the number of proxies sent by brokers. The

A
)
Log (I¢) lM—.MISr(Pm)

R 265
Whese To represents per uait direct cost for brokers. .
This equation indicates that, on the &' 8 0N percont incresse in the number of proxies matled by
reduces the per unit divect cost (with postags subtracted) by 0.2 percett.
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economical for the issuer to mail directly to its shareholders. It costs
the issuer 37 cents per unit while it costs the brokers approximately
52 cents per unit. Even when mailing costs are eliminated from the
analysis, 1t costs brokers 17 cents per unit to forward proxy materials
to shareowners compared to six to seven cents per unit for the issuers.
"The difference in per unit mailing cost is due primarily to the increase
in postage rates between the periods involved in the two surveys.

t is interesting to note that when only direct costs are considered,
brokers forwarding fewer than 100, %oxies year can expect to
lose money on their proxy operations.®® When all costs are considered,
the brokerage firms must send 500,000 proxies per year before breakin
even, Exhibit 9 portrays this for 13 of the 74 El?ms in Exhibit 8 whic
supplied allocations of detailed overhead costs associated with proxy
operations. The overhead costs for these firms accounted for 13 percent
of total cost. Using this relationship to adjust total costs in Exhibit 8
reduces to three cents the excess of per unit reimbursement received
by the 74 firms in Exhibit 8 (63 cents) over per unit cost.*

Exnisit 9

BROKER-DEALER COST AND REIMBURSEMENT OF SENDING PROXY MATERIALS
{Sample of broker-deslers reporting detatlad allocation of overhead costj

Per unit

total cost

Proxy size class Number Number Perwnil Perunit  perunit

(number of proxy of of Per writ  Per unit aliocated reime reim-

materiols sent to brokes- proxios Total total ditect overhead  burse- burse-

benslicial owasrs) dealers sont cost cost costt cost? ment ment
Less than 80,000........ 4 159, 218 . 14 88 . 26 n 3
g I B B B

500,000 and ove......... 3 15,040,655 6,897,469 " % .0 45 (08)

| [ P 13 19,644,098 8,075,680 .46 .40 06 .83 (& /)]

1 Includes mailing and other direct cost (mostly wages and salaries).
“:.{ndldos auogc"u:eostmnmmo:« lu’chlury,.wulludmt of bulidings, and everhead cost in tesms of high

Source: SEC 1976 proxy ssason questionnaires, Oice of Securities Industry and Seif-Regulatory Economics, Directorate
of Economic and rol?cy l!nwcb.q o

As previously discussed,¥ banks do not usually request reimburse-
ment from issuers for forwarding proxy materinls but rather include
this cost in the service charge to their customers. Exhibit 10 shows
summary data for the 14 responding banks which recﬁ\:est reimburse-
ment from issuers. Per unit direct cost for banks is higher than for
brokers principa]lfy because of the small scale of their Kroxy operations,
but economies of scale in proxy operations are evident in the bank

3 The por unit direct cost and the per unit reimbursemeant for each of the nine proxy-size classes are also

provided in Exhibit 8. The eleven cent oxcess of per unit reimbursement over per unit direct cost should
not umwmedmmmaummmw«mmmmmmdwu

cute?hry.

% The per unit reimbursement which brokers represented in Exhibit 8 indieated they received (uu;:ﬁ

was than the unit reimbursement which issuers represented in Exhibit 7 indieated !
whgmmmmmuomwmomu.ﬁwm' sont
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Exuimir 10
BANK COST AND REIMBURSEMENT OF SENDING PROXY MATERIALS

Por unit Per umit
Proxy size class 3 cost minus cost minus
(sumber of proxy ber Totel Perunit Perunit  aver Perunit  por unit
maberials seat to Number of proxies direct direct mm l* 10im- roim-
beneficisl ewners) ba seat costt cost? cost bursement
eneae [} 843 233 & 33 01 24 13
mien  f p0 PR M OF M 8 i
$0,000 and OVo....... ] a"z'?:m 533:904 164 .51 L3 Lol .63
| [ - 14 401,43 747,208 L% .9 L3 .9 .94

8 Excludes slfocation of overhead for managament ond bullding and deprecistion of equipment.

Note: Based on ¢ i of 14 banks which sought and received reimbursement for handl maletisls, These
M ey e e oY asted by o S (s Spafing prosy

dSnm: s:& 1976 w sseeen Questionnaires, OMice of Securities Iadustry and Seif-Regulatory Economics, Directorate

cost data. For banks sending less than 5,000 sets of proxy materials,
the per unit direct cost was $4.40 compared with $1.64 for banks
sen more than 50,000 sets of proxy materials. Intormation
as to the collection of fees from customers for handling proxy ma-
terials ;ilroved unobtainable because banks do not segregate the
proxy solicitation function in their fee schedules.

B. ANALYSIS OF THE PERCEPTIONS OF ISSUERS, BROKERS, BANKS, AND
SHAREOWNERS REGARDING THE ADEQUACY OF THE CURRENT 8YSTEM

The opinions and experience of the banks, brokers, issuers, and
shareowners surveyed by the Commission reinforce the empirical data
gathered by the Commission’s survey. Seventy-four percent of the
1ssuers, 73 percent of the brokers, and 78 percent of the banks stated
that in their experience the existing communications system is satis-
factory for the transmission of annual reports and proxies.®® The
survey also indicates that institutional and individual shareowners
are satisfied with the service they receive, regardless of the size of
their holdings or their geographic location. Of the more than 23,000
responding shareowners, only 7.6 percent indicated some complaint
about the issuer-sharcowner communications system.*®

Other surveys also indicated a general satisfaction with the current
communications system. For example, in a survey conducted by the
American Society of Corporate Secretarics,'® a plurality (31.8 percent)
of the 422 issuers responding ranked retention of the present system

S ——ERy
¥ Among the thirteen distribiting banks, eleven indivated satisfaction with the current communications
:)gt s on& lm’;m that it would piefer ajrect communications between fssuers and shareowners, and
» The survey fon inquired: “Do you have any complaints 1eparding the transmnission of proxy
materials, annual repurts or other shareholder communications?” Twanyatx‘:g percent of the respondents
left this question blank. Because the question was phrascd In teyms of “do You have any complaints,”
these blanks were presumed 1o be negative anuswess rather than failures to respond. Sixty-five percent
stated that they had no complaints about issuer-shareowner conununications. Thua, 66 percent of the
respondents fell into these 1wo categories. Five and siz-tenths percent of the respondents had s complajnt
about issuers in general but not shout the commustications provess. These Were complainis such ag
m to0 much mosey oh fancy annual re * or “the president of the company is paid too much.”
y, 1.2 percent of the respondentsitook the opyortunity (o expiess their dissatisfaction with the federal

® See Appendix I;
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first among the seven approaches to communications outlined in the
Prcliminmg Report; 62 percent ranked it among the first three.

Although the participants in the shareowner communications
process generally are satisfied with the system for transmitting proxies
and annual reports, many suggested that the system is not without
flaws. Nineteon percent of the issuers responding to the Commission’s
survey indicated some dissatisfaction with the system.* When asked
what steps might be taken to improve the current shareowner com-
munications system, 23 percent of the issuers indicated that no
improvements were necessary, 32 percent kad no opinion or gave no
response, and 45 percent offered specific suggestions for improving the
system. -improvefiiént ‘Hiost-fregrion -menﬁoned;:&yo:e;_gfhyf

488 -percerdt of those offering suggestiotisy was ‘direct_communications

ahetween . isspers and ghafeowners. .Only slightly fewer, 27 percent,
suggested that better cooperation was needed from intermediaries.
A third suggestion (favored by twelve percent) was to increase the
standardization of procedures.

Of the responding brokers, only 14 percent indicated dissatisfaction
with the system for transmitting proxies and annual reports.®* When
asked what steps might be taken to improve the current shareowner
com:nunications system, 18 percent of the brokers indicated that no
improvements were necessary, 28 percent had no opinion or gave no
response, and 54 percent offered specific suggestions for improving the
system. The most frequent sugﬁestion (mentioned by 45 (S)ercent of
those offering suggestions) was that more lead time was needed. These
brokers complained that issuers often delay materials so long that
brokers cannot forward them to their customers in time for the
customers to vote.' :

None of the distribuling banks had complaints about the system
for transmitting proxies and annual reports, although one bank sug-
gested that direct communicutions between issuers and shareowners

ight be preferable.
m’Ks noted, only 7.5 percent of the sharcowners responding to the
survey had a complaint about the distribution of proxy materials.*®
The shareowner complaints were categorized to pinpoint the most
common problems: 58.5 percent of the complainants stated that proxy
materials were late in arriving; 19 percent stated that they would
prefer to communicate directly with the issuer; 14.8 percent stated
that they were sometimes unable to vote due to late arriving proxy
statements; 5.6 percent cited the receipt of duplicate proxy materials;

(.a Rupondenta)were asked to rank the appronches in order of p:eference from 1 (*“most favored™) to 7
lmt o a .
9 Ag previously noted, 74 percant of the issuers indicated satisfaction with the system and seven percent
had no opinion or gave no response. The Wum most frequently mentioned were slow transmission of
materials (cited by :» lmately two-th of the dissatisfied tssuers), the expense (cited by approzi-
ong-quarter go dissatisfied fssuers), and the inabllity to know if the material actually reached
the shareowner (cited by approzimately one-sixth of the dhml:ied lssuiers). Throughout the broker, bank,
snd mmmmémm were given the opportunity to stateall of their reasons for advocating
ition, , the statistics cited horein may reflect more than one oplnion by a

t.
Over one-third of the dissatisfiad brokers indicated that they beliove the communications process
places an burden on brokers. Approximatelv one-quarter indicated that some issuers fail to follow
procedures or faf} in other ways 10 cat outthdrobumiuunmmmunmmrm
# Other suggestions wers the necd for greater stan tlon and the noed 10 enforce rules regulating the
transinission of materials by issuers. Some brokers also stated that they would liks to drop out of the
ocommunications process allow jssuers to deal dicectly with shareowners.
@ Exhibit 12 demonsirates that the number of shareowner complaints rose and declined in relation to
the volume of material belng distributed but doss not show the existonce of a disporportionate rise
during the height of proxy season which would suggest a breakdown of the system.
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and 2.1 percent said they did not want to be bothered with proxy
naterials.
€. CRITIQUE OF THE CURRENT SYSTEM

1?) Problems in the transmission of prozy materials and the solicitation of
prozies

(a) Transmission of proxy materials.—The primary problem in the
system for the transmission of proxies and annual reports is the failure
of some iscuers to send search cards as required by Commission Rule
14a-3(d) ¥ or to send them in a timely manner. The search card pro-
cedure initiates the communications process and helps to assure that
subsequent steps are carried out efficiently. Of the responding issuers
who stated they send search cards, however, twenty, or 13.7 percent,
commence their search card procedure on or after record date. An
additional 23 percent begin mailing search cards within ten days of
record date. .

Brokers and banks uniformly stated that they depend on the re-
ceipi of search cards for notification of annual meetings and record
dates but many complained that they do not receive search cards from
& substantial segment of the issuer community.‘* Absent some col-
lateral method for timely notification of record date, if an intermediary
veceives a search card after record date, it must reconstruct its record
date position in the issuer’s security in order to determine the share-
owners entitled to vote.

Collateral notification derends on issuers announcing record dates
in a manner which effectively communicates the information to inter-~
mediaries. If brokers and banks are informed of record dates, they can
order materials even if a search card is not received.*® The survey dats
indicate, however, that ten percent of the responding issuers announced
the record date for their 197§ annual meeting on or after record date,
while approximately 24 peréént announced the record date between
one and ten days before record date.

Many of the issuers which were interviewed or which submitted
comments suggested that, in some instance, intermediarics do not
respond to search cards or do not respond in a timeIl:y manner. The
survey data show that such instances are infrequent. Eighty-nine per-
cent of the responding issuers which provided mformation concemins
intermediaries’ requests for proxy materials stated that they receive

® A disproportionate number of soruplalnts came from brokerags irm customers. Spacifically, 58.% per-
o0

cent of the ts Indicatod that they had received the materials with which the qu.g iont

wers from a broker. (For a complete description of distribution of the q...&m..«ghm

ﬁppendlx D.) Brokerage firm customers, however, acocuinted for 78.6 percent of the shareownss com 18,
y

contrast, ait fasnets distributed 32.5 percent of the returned questionnalres divectly to share-
owmon\y'o.‘l mdweeom‘phlnuma!rom personts who had recsived the MMtly
from ispuers. Banks distributed 11. of ru.mdlumnt the complaints were
reesived from bank customers. portionate of complaints brokerage firm customers
doumtner%rﬂymmu&ﬂbmkmvmuhmintmm

#17CFR 148-3(d).

thuupmdn’ ng

irom Yelween and threo-quartars of the issuers whose Securities they hold. In (nterviews, smaller over-
Mmm'mdudummtm?ﬂywﬂmwnn‘r’mmmew
somse support to that assertion. Thirteen of the 139 responding

do not send search carda. Of those, nine are over-the-dounter eris of the rea over-
Unmwmm thnb. toundsa:.an tnhot:ubonm:ﬁoumﬁtnu-ﬂ mo 13
may y-Sve
dthmﬁon‘apubﬁ%hnm

o percent of the brokors indicated that order materialy even If & search card
In ok TecaIved, "OUher beokers CopeciaNy (h6 TAEer Brees, orter paovy Toateriats prioe £o the Tecelpt of
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the intermediaries’ reckuests no more than 20 days after search cards
were first mailed out.’

. Finally, problems are created by the failure of brokers, banks and
issuers to use standardized procedures. Every person interviewed by
the Study agreed that the use of standard forms and procedures could
significantly improve the efficiency of the communications process.

(0) Solicitation of proxies.—Ome of the purposes of the Act is to
assure to shareowners voting control over the corporations in which
they invest. In 1934 Corgress was particularly concerned that voting
of securities by brokets might deprive shareowners of their votinﬁ
control and enable brokers to assume a position of influence whic
rightfully belongs to the beneficial owners.* In recent years, Congress
has been concerned as well with the ability of large institutions
potentially to dominate shareowner voting.®*

The Commission examined the possibility that intermediaries may
exercise undue influence because of the securities they hold. Only eight
percent of the responding banks, however, vote securities held for the
accounts of customers without customer instructions or specific
written voting authority. Banks that vote pursuant to a written grant
of authority act as fiduciaries and legally represent the interests of
their customers.®

Unrler the ten-day rule, a broker may vote a customer’s securities with-
out instructions if the broker advises the customer of the broker’s inten-
tion and the customer fails to provide voting instructions. Although the
broker’s vote is not made pursuant to written authorization, brokers
assert that the customer’s silence confers tacit authorization. Brokers
do not, however, recognize a ﬁducimg' obligation to their customers
when voting under a ten-day rule and always vote their position for
management.” Many brokers assert that if a broker dmairaes with
management, his obligation is to advise customers to sell the issuer’s
securities rather than to attempt to chﬂ‘fe menagement by voting.

The Commission attempted to assess the impact of broker voti
under the ten-day rule. Since brokers cannot vote on any matter w
may affect substantially the rights or privileges of a customer’s
securities,® their sphere of influence is necessarily limited. On the
other hand, many brokers assert that without their vote some issuers
could not achieve a quorum at their annual meeting. T'o determine the
proportionate share of proxies representing broker voting pursuant to
a ten-day rule, the Commission surveyed issuers as to the vote ob-
tained on ten-day rule matters and the vote obtained on non-ten-day
rule matters. The vote on non-ten-day rule matters should be lower

# Beo supra p. 18.
e s g e A st T s s i by

in & security to usurp the franchise power of their customers and thereby depri o latter of thelr voles
hlnhoeon:ryololttccorpwuhmlnwhlehtbeyholdmuﬂﬂs.“&Reg.’No.lm.MCou..Nmn

(1934),
& A recent report detalling institutional holdings in the securities of United States corporations com-
3 “At this stage, . . . it seams falr to conclude that the stocks held in nominee sccounts oi banks’
trust ments and in other Institutions do in fact these institutions in a position where they can
esert significant infiuence, th voting and on corporats decisions and policies.” S8ubcom-
muuumlmm_nm mmental Relations and Budgeting, Management and Emﬂmdtb«ﬂm
%mmm»m (QIBWG) t Operations, Disclosure of Corporale Qwanership, 8. No. 9362, 93d Cong.,
® If an intermediary acts pursuant to a customer’s instruction or as a fiduciary legally representing the
customer’s interests, the effect of that intermediary on corporate affalrs may bs ‘but it arises
out of & contract or other legal relationship between intermediary and shareowner and not as a side effect
of nominee and street name registrotion of securities.
& Sypra p. 18,
8 Supra p. 15,
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than the vote on ten-day rule matters, since the former represents
only the vote of shareowners entitled to vote, while the latter reflects,
in addition, shares voted by brokers without specific customer author-
ization. For all issuers surveyed, the average differential was 5.3
percent, with issuers having 5,000 to 10,000 recordholders experiencing
the greatest drop (10.2 percent), and issuers having more than 500,000
recordholders experiencing the smallest drop (two percent).®

In all but two of 163 instances reported in the survey the non-ten-
-day rule vote would have been sufficient to constitute a quorum.¥ In
addition, only 14 percent of the issuers surveyed bg the Commission
were concerned that they might have problems in obtaining a quorum
without the ten-day rule vote. While these data cannot be extrapolated
to prove that issuers would not experience difficulty in ebtaming a
quorum if ten-day rule votiﬁi; were proscribed, they do indicate that
broker voting under the ten-day rule is not as important in obtaining
& quorum as some brokers suggest. The Commission is not aware of nny

ificant shareowner dissatisfaction with broker voting pursuant to
a ten-day rule,

The Commission has found a rather widesproad misintorpretation of
the ten-day rule, however, which may infringe shareowners' rights.
Under the ten-day rules of the N YSE and Amex, ugh a.broker
mpy -give:its proxy ten-days before the-meeting with regard-to-secur-.

6s-not votod Eg castomers, the broker.is- obligated-to changeits

Sroxy if, within the:ten-day period,.a customer gives voting instruct-"

tions in a manner which. countermands the proyy given by the -brekér.-
“Over 24 percent of the N YSE and Amex memmbers tosponding to the

survey w]l’ﬁch vote under the ten-day rule stated that they establish o
time pricr to an issuer’s annual meeting after which voting instruct-
tions received from customers are not given effect.”® The ten-day rules
of the Midwest and Boston Stock Exchanges do not specifically require
members to change their vite if customers’ voting instructions are
received within ten days of an issuer’s meeting.

(81) Transmission of quarterly reports and other routine communications

The system for distributing quarterly reports is less efficient than
the system for distributing annual reports and proxies. Many issuers do
not send a search card in connection with the (llistribution of quarterly
roports, but simply distribute the report to those who are shareholders
of record on the mailing date.*® When the broker-recordholder receives
a copy of the quarterly report in the mail, he requests from the issuer
an appropriate number of copies for forwarding to shareowners.® This
haphazard ordering process irequently delays the receipt of materials
by shareowners. To avoid such delays, some issuers send the interme-

6 Tn several instances, the expected differential did not m.Omlnuthm broker Interme-
diariea vote its shares pursuant te the I rile. A suggestod that brokers were not confining
Mmd:oymhvou hr&f}mmumbnmvmmmmmmmwmm:o
evidence to support contention.

“Pmmodwbeupumtplulmmmydldmtlnqnlnwmummmmmokl&edg

efforts to solicit non-ten-day ruls matters. Furthermore, sharecowners may be more
votommmxoynr:l:l.ﬁomum‘;mymmnmmmm
b;&v&mammbmdomunwmmmwmhmmmmmm.m
The distribution of quarterly reports is not governed by the Act, and the sending of search oards ia
req

uived.
mwmwmmyummﬁmummmmmuw

:
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diary as many copies of the quarterly report as it requested of the last
annusal report.*

- Brokers also are responsible for the lower efficiency of the system,
While virtually all brokers state that they forward proxy materials and
annual reports, only 77 percent indicated that they normally forward
quarterly reports to customers. Other routine communications, prin-
cipally press releases, are forwarded by less than 60 percent of the
brokers.

(i33) Transmission of non-routine communications

Few issuers have been involved in a tender offer or counter solicita-
tion of proxies. As a result, 84 percent of the responding issuers had
no opinion as to the effectiveness of the current system for trans-
mitting non-routine communications; seven percent were satisfied;
and nine dpercent were dissatisfied. Brokers on the other hand, because
they hold securities of many issuers, frequently are involved in trans-
mitting non-routine communications. Only 156 percent of the brokers
had no opinion or gave no response as to the current system’s efficacy.
Seventy-two percent were satisfied with the system, and 13 percent
indicated dissatisfaction. . ,

The Commission has released for qublic comment, proposed rules re-
garding tender offers and has recently adopted amendments to rules
concerning dissident shareowner proposals.®? Furthermore, the Com-
mission is continuing to study this area. Accordingly, the Commiission
has made no judgments about the transmission of non-routine com-
munications at this time.

(i) Reimbursement of expenses

The cost to issuers of forwarding materials through intermediaries
is substantially greater than the cost of mailing materials directly to
their shareholders.® Nevertheless, only 30 percent of the responding
issuers indicated that they believe the current system entails costs
which should be reduced or eliminated. Strikingly, only 25 percent of
the issuers maintained that the costs of the current system should be
reallocated among issuers, brokers, banks and shareowners.®

Brokers generally are satisfied with the cost and cost allocation of
the current system. Only 23 percent of the responding brokers consider
the current system to have excessive costs. Seventy percent of the
responding brokers do not believe that the costs of the current system
should be reallocated among issuers, intermediaries, and shareowners.

& Thirty-four percent of the responding brokers were dissatisfied with the system for forward!
reports, gonarally for one of thres reasons: (s) issuers do not send search cards; lssuusmnszn
bout quarterly ol unnmmmuhmmmw(e de not relmburse
for q reports other routine communieations. Although brokers frequently
about it, ninety-four percent of the responding issaers indicated that they
reim intermodiaries for
“ Exchange Act Release No, 12678 2, 1976) and Securities Exchange Act Release No.

1s one matter over which mmmmmmd&m.ﬁqﬂﬁ-m&tmmmeg
commiunications record

frandulently , the
American of Bocretaries and the North American Securities Admi: Assoclati
mmm%mcmmu-mmmmm mmmnﬁmnwtommm
 liaison with the objective of determining ways to eradicate praetice.
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3. Alternatives to the Current System

Although the evidence developed by the Stugz indicates that the
current system is performing adequately, the Commission carefully
considered the six alternatives set forth in the Preliminary Report to
determine whether any of them might produce a significant improve-
ment in shareowner communications. The Commission considered
also whether the alternatives could be achieved at a reasonable cost
and would carry forward the improvements made in recent years in
securities transaction ing which depend upon nominee arm.nge-
ments and the use of depositories. None of the alternative approaches
ap to meet those criteria.

n examining the alternative approaches, the Study found that one
roblem common to each was the lack of an industry-wide system
or the effective transmittal of records and information. Since the

paperwork crisis of 1969, the securities industry increasingly has
turned to the use of computers to maintain and process records and
information. The development of computerized recordkeeping sgstems
in the securities industry, however, has been characterized by the
design of systems to fit individual needs and methods of recordkeeping;
little standardization hes developed. As a result, different computer
systems often use different media and codes.*

. In addition, there is no standard format for records and information
in computer programs. For example, a broker may program his records
so that the account number appears first, the name of the customer
second and the customer’s address third. An issuer, on the other hand,
may format its records so that the shareowner’s name appears first,
his address second and the size of his holding third. They may emaploy
different abbreviations.

Each of the alternative approaches to sharcowner communications
would produce a substantial increase in the flow of records and in-
formation among the various erticipn.nts in the securities industry or
would rechannel that flow and require the development of new lines of
communication. The development of an industry-wide system for the
rapid transmission of records and information would entail significant
:i)sts which must be measured against the potential benefits of each

ternative.

A. REGISTRATION IN THE NAME OF THE BENEFICIAL OWNER

Under this approach, securities held by benks in custody accounts
and securities held by brokers would be registered in customers’ names.
Securities held by a bank as trustee or executor or in a similar capacity
would be registered in ‘‘same name” registration, for example, in the
name of “First National Bank as Trustee for John Doe,” or as trustee
under a specific trust agreement or will.®



37

. Support for this approach came from a number of issuers who be-
lieve that the advantages of full disclosure of beneficial ownership and
direct issuer-shareowner communications outweigh the impact of this
approach on the securities transaction processing system and on the
operations of brokers, banks and issuers. Over one-fifth of the issuers
responding to the American Society of Corporate Secretaries’ sur!\;%v
{21.3 percent) ranked this first among the seven a proa.che%‘" while
17.3 percent rated it second, and 12.3 percent rated 1t third.% At the
same time, 20.6 percent of the issuers responding to the Society’s
survey were “m% 0 d” to this alternative, more than for an

other approach. E%Dmxinﬁmqg’_ﬂmmm to this approac

Wpiparensly srises from a desire to know the names of beneficial owners:

@m oné hand,” and a concern that transaction processing economies --

Crwotild be lost on the other.

Other commentors also were concerned that recent improvements in
securities transaction lprocessing which depend on nominee name ar-
rangements would be lost if this alternative were adopted. One broker
stated that “while the method would provide greater disclosure, the
problems created for securities processing would be enormous.” The
Committee of Publicly Owned mli‘anies, in commenting on the Pre-
liminary Report, stated that although it supported modifications of the
current shareowner communications process, it remained “committed
to the principle of not wishing to disturb the processing and transfer
benefits accruing from the system of street name or nominee registra-
tions * * *.” The California Bankers Association considered the elimi-
nation of nominees to be “a drastic, unwarranted step.” A number of
brokers and banks also were concerned that this altermative would
invade their customers’ right to privu.(;gl.s

A problem for intermediaries under this approach is that they would
have to discontinue the use of jumbo certificates (certificates represent~
ing the combined interests of many customers) and replace them with a
significantly larger number of certificates registered in their customers’
individual names. The maintenance of this larger number of cortificates
would require additional recordkeeping and expanded safekeeping
facilities. Moreover, the advances made in securities transaction
processing since the paperwork crisis of the late 1960’s depend upon
the use of nominee name arrangements. Wholesale registration of
securities in the name of the beneficial owner would, under current

ractice, require that the completion of transactions be accompanied

y certificate delivery and transfer of record ownership. Under such
conditions and at current volume levels, the securities industry could
not effect transactions in a timely manner.

B. MULTIPLE NAME REGISTRATION

Under this approach, issuers would maintain their registration
records in more than one name. Multi-level registration would permit

% That i, the six sitrrnatives and retention af the present sy stem.

O&melmmns{“ o the Soclety’s m?ummunm.unmm"mmued
aygomdulm 'm.mmilﬂdm‘:l who were the beneficial owners of its stoek.”

® Bixt mm'"'tﬁmwmnmm"w&mmwmmmumm
;yﬁunwmcbmld disclosure of tho mames of beneficial owners to fasuel vy 0 ty Stata

3 masibets respnndin -to-ite - Ahe-he! iy hat "'-'-v,....,

d'have & right to dnow who are the | : B Hadboek, and ¢
. rd.di&unfdaegmpmy':?&mgm_ must bé required.’’. . -
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:securities to be registered in the name of the broker or institution
for the purpose of negotiating transfer and in the name of the bene-
ficial owner for the purpose of recoiving issuer communications and
-.dlsclosix}ﬁlboneﬁcinl ownership information.”

. As with cach approach requiring disclosure, the brokers and banks
felt it would impinge upon their customers’ right to privacy. This
approach received little supggrt. from issuers or transfer agents who
commented that it would costly and would impose significant
recordkeeping burdens. Transfer agents would be required to maintain
su_b-gxccounts on their books, a service which many advised the Com-
mission they could not provide without an extensive and costly
reprogramming of their computers.” Only 1.9 percent of the American
Socioty of Corporate Secretaries’ respondents rated this alternative
first. In terms of mean response to the Society’s survey, this alterna-
tive ranked sixth; in terms of median response it ranked fifth.

This approach also would have an adverse impact on the current
system for clearing and settling securities transactions because the
completion of each socurities transaction would have to be accom-
panied by a transfer of record ownership.

C. CENTRAL MAILING CONCEPT

This approach contemplates the mailing of proxies and the proc-
essing of other sharcowner materials through a centralized system
involving securities depositories. Prior to a meeting of stockholders,
on notice sent by the issuer, brokers would forward to the depository
their customer positions in the issuer’s securities as of the record date.
The depository would create a master list for cach security and
promptly theresfter adviso the issuer of the number of sets of mate-
rials required. The issuer would forward the materials to the de-
pository which would mail them to sharcowners; proxies could he
;-eturn_ozd to the depository for tabulation or mmleci) directly to the
issuer.’

One large New York broker strongly supported this approach but
suggested the creation of a new entity to car%:ut the function rather
than employing the securities depositories. This commentor suggested
that “[t]he problem all lies in the 1])lhysica1 handling and distribution of
materials. . . . One must personally view the horrendous amount of
bulk that is reccived during the proxy scason at brokerage firms to
recognize the chaos that it causes.” [Emphasis deleted.] The com-
mentor felt that & new central mailing entity would simplify and
facilitate the entire procedure.

Other commentors did not view the approach as favorably. One
broker stated that *“‘the cost of cstablishing [a central maili
entity] would be far out of proportion to the benefits [to be] derive
from this service.” Two of the major securities depositories stated
that they were ill-equipped to carry out the role proposed for them,?

™ Preliminary Report 25. i
The Western Block Transfer Assnclation, Tno. stated: *“This altarnative is fraught with mlz:u n:t'

economics and expanded communicstions. Procedures now {n use by most ol our members'
-umnﬂﬂwrmmbrh.ndlhgubmhﬁd&mdswmldhntobomﬁed.

vide for sub-acoounts;
I:eomnumddmbhommumhmmmnun& Changes In beneficial ownership of atreet name or
nominee shares would cause increased notices and confirmations between snd nominees
and to of the additional clerical work to update files, WSTA must ask the
Commission to wu\ls:‘mudvu very low priority.”
% Preliningry Repirt .
% The third major depository was not interviewed.



39

gince depositories are most effective in performing computer-oriented
functions and least effective in performing manual ones. As evidence of
this, they cited the experience of depositories prior to the omnibus
proxy procedure * and sug%g}s‘ted that central mailing would be an
unfortunate step backward. They also felt that it would be inappropri-
ate for depositories to service individual shareowner accounts.

A number of commentors thought that this approach would delay
shareowner communications by adding an ad(litional layer to_ the
communications process or pointed out the danger of overcentraliza-
tion with the resultant vulnerability of the system. Also mentioned as
a deterrent to this approach was the need for a separate system for
securities not eligible for inclusion in a depository. Among the re-
spondents to the American Society of Corporate Secretaries’ survey,
only 2.4 percent rated this alternative first, and only 17.3 percent
listed it as one of their top three choices.

D. CENTRAL ORDER PROCESSING

Under this approach, the depository would order and other
shareowner materials on behalf of its participants andp;:ﬁ»rm certain
accounting services but would not mail the materials.®

The depositories had the same objection to this approach as to the
central m concept, and the approach received little support from
the bank, broker, or issuer communities. The American Society of
Corporate Secretaries reported that less than one percent of its re-
sponding issuers listed this as a most favored alternative, while

most 60 Yercent rated it in the bottom three categories. Most com-
mentors felt this approach would be more costly than the present
communications system and would not produce better results.

E. DISCLOSURE OF BENEFICIAL OWNERSHIP FOR PURPOSES OF
SHAREOWNER COMMUNICATIONS ™

Under this alternative, brokers and banks would disclose to issuers
the names of customers for whom the intermediaries act as custodian.
Issuers then would distribute communications and dividends directly
to G'\:i‘lfﬁeowners." 1 the Cominiasion dtrins. d -

This alternative .was proposed to the -G .leyriaﬁqn_mum%g. g, the o
~Commission pro -Bule “Hb-1(b) whick would permit-brokers to—

Julfill thelroghguhons iniransmxﬁﬁgy GoWner communica o By -
E%glqnmnlﬂ disclosing “Gustonrers’ . names.” Subsequently, the Pre- -
iminary Report suggested disclosure as an alternative for improving

the communications system.

H 18.
" Bpof supre p.

iminary Report 27.
 In this Report, disclosure of beneficlal ownership as a means of implsmenting direct issuer-shareowner
commnunications is dfsclostre means of identd! and monitoring beneficial owner-
wlpdwmmmtww&umtmwmmmhﬁmmmﬂ
®

7 Preliminary Report 24-25.

"lurlngs in m%md&mw&wnﬁﬂp, T.keo&n and A%ﬁﬁmﬁmw Forelgn
Da_omesto Ler  Before the Securities and Exchange Commission, 0. J
WBErites: Aot Relense No. 11017 (August 35, 1075). °,
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Disclosure is supported by a substantial segment of the issuer
community,” but the bases of that support vary. Some issuers
supported it as & means of facilitating direct issuer-shareowner
communications; others wanted the names to monitor investment in
the company; still others wanted the names available as an alternative
for times w. thgy believe the communications system is not op-
erating effectively.*

Strong support for disclosure came from smaller issuers who argued
that in their experience the current communications system is not
working well. Larger issuers feared the operational difficulties which
would be created if they were required to communicate directly with
all of the shareowners now represented by brokers and banks. One
issuer, in commenting on proposed Rule 14b-1(b), stated: “Should
the Commission promulgate a rule which would require the issuer
to assume the burden of direct communication with beneficial owners
we would be constrained to administer at least 10,500 additional
mailings on an individual basis without the benefit of a computer
listing. The cost of such a burden in terms of additional staff, time
limitations and the orderly administration of our stock transfer
office would far eclipse the amount for which we would otherwise
expend [sic] to reimburse brokers for their having communicated
directly with their customers.”

d
l?Mim“f)fh' b that.i best marginally profitable, As
segment of -their business t.1s at- best r profitable. As a
result, they would be willing to disclose the names of their customers
to issuers if it would allow them to drop out of the communications
preeess.® Generally, however, intermediaries were opposed to dis-
closure of beneficial ownership. They argued that disclosure would
constitute an unwarranted invasion of their customers' privacy unless
it could be demonstrated that the communications system has grave

deficiencies.®

® Among the respondents to the American Boclety of Corpornte Secretaries’ survey, 32.5 prreent Msted
thlsuthoma:uavoredsltuuﬂn,whlloncmmntnnmnmm.mlupemntnnkedlnhlm.

:nmm:h%tbmhmmmdm-.w.mwuy&meymmm“:mkd emt:t&mum first
nong seven approaches Hated Preliminary Report. Anal responses e American
Bodcty'amrvoy‘p to size nf issuer, the disclosure alternative ed first, in termos of mean and

median reaponse, among with 10,0018 or fewer recordholders, and second (to retention of the t
mtom)nmonglsumwﬂhmﬂhanlo,wolvemdholdnOltb.m:smpondlnnoun(!olnnm:
mmm y,&?men%t&mwoddluhmodbmﬂdﬂmuﬂp,wﬂhﬂmﬁdtdmmdl'lpemnthd
FeSPONIS OF NNO
uAummammmmmwmwnamuummmuum
Mhndﬁxnt:tmmtmmmam vers rather than to improve communications.
Some fesniers d that this was their motivation in part but argued that their interest In sommunieat-
h‘aﬂeeﬁ'ely'nhthduh&mmmmmmmt. .
%MMWWWMMNM:
“ raw data [namnes received from brokars] could not be added to the master list of records as it would
creats confusion with the current list. . . . Thus a nsw comaputer program wonld have to be created, tested,
sad put into use.
° [ ]

* ®
"“Por each beneficial owner, s minimum of five items of infonnalion must be encoded. For 20,000 names,
100,000 jtems must be encoded. Thereafter the encoded material must be keypunched, transferred to the
newmmnutu:undthenmnudhmm-:m." )
% A number of these intermediaries have in the pest voluntarily disclosed their customers’ names to

GSﬁgggi‘tﬁr:ﬂi'séhsurETx}ko-cmne from-some members of the banking .
. ké'rﬁl’?-'eommumty. These -intermediariés believe that the..
the proxy department is:a burdensome and unproductive..
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Lhe - Commiission’s survey-indicatss that shareowiters as a group-are—

&gmmﬂnmﬁwmms the disclosure of their mames.

Suto ssueps. ost 88 percent of the responding shareowners whose
securities are held in street or nominee name indicated that they
would not object to disclosure for purposes of direct communication.
Those who objected tended to be larger shareowners or bank cus-
tomers. Among those owning 100 shares or less, 5.2 percent were
opposed; among those owning 501 to 1,000 shares, 10.2 percent were
ogposed; and among those owning more than 10,000 shares, 19.3 percent
objected. Almost 21 percent of the bank customers responding to the
survey objected to disclosure while only 8.2 percent of the brokerage
customers raised an objection.®

Because of the strong support for this approach from many issuers,
thehCommijisgog sought to d%ine whether the problems associa te:i)
with it could be overcome -proponents snd opponents agreed
#hat vitless-disclosure were .mrrd&f%ij;fﬁfﬁ?ﬁﬁiﬁ" g,é acconmplished.
Issuers argued that a voluntary system would be worse than complete
disclosure because they would have to maintain a dual operation,
reprogramming their computers to accept additional names but con-
tinuing to forward communications through intermediaries as well.®
Most brokers and banks indicated they would not disclose their
custometrs’ names unless requirad.

To deal with intermediaries’ concerns about privacy and the con-
fidentiality of their customer lists, some commentors suggested inter-
posing depositories between intermediaries and issuers. The depusi-
tories would receive the customers’ names, alphabetize them, stand-
ardize the format, and remove any information relating customers to
particular intermediaries. The depositories asserted, as with central
order processing, that they are not organized to perform this role.
Other commentors suggested that issuers can already obtain & measure
of disclosure by sendini.-rl cards through intermediaries asking the
shareowners to contact the issuer if they wish to receive communica-
tions dircctly. This approach does not impose any burdens on inter-
mediaries, but the list of names obtained by the issuer cannot be used
to determine persons entitled to vote.

Disclosure of the names of shareowners by intermediaries to issuers
would not interfere with those functions of the securities and bankin
industries which depend on nominee name arrangements. ¥t-wonld;>-.
howevgr, impose substantial-recordiseping bitdéins on intermediaries- ..

&Emn&:xssﬁéi&;ﬁufdves:notv pear-feasible sbsent the develop-=-
aent. of »_compatible-industry-wic nggutermystemim the trams=
«Rission_of names and. the developmens. of-a-stendard fornmmt=-

F. TRANSFER AGENT DEPOSITORY CONCEPT

Tne transfer agent depository (“TAD’’) would replace the certificate
with computerized stockowner lists, maintained by the transfer agent,
which would serve as both the issuer’s stock records and the share-

85 Tids statistic result from the tendency of large sharehiolders to leave securities with bank custodians

“WWWmmm'ﬂnM customers as to whether they would object
to baving names disclosed. Customaers ng;ueouldemumnohavoﬂwwmml-
cations sent the lutermediaries; others receive communications directly. In addition to the
l:bbbmolmdn mwmmmmmmsmummmwm
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Mu.whkhuvuﬂhmemdmmdwwldbombmm



42

owner’s evidence of ownership. Following a trade, upon the instruction
of a selling customer or his broker, the TAD would transfer securities
by book entry from the selling customer’s account to the buying
customer’s account and would notify the customers and their brokers
of completion of the transfer. The transfer would be performed by
means of a message-switching conter interposed between the customer
or broker and each transfer agent.*

To the extent the stock certificate were eliminated, the interposi-
tioning of & computer switching center between the transfer agent and
the broker and banking communities would permit multi]ile high éln%eed
transfers of record ownership. Therefore, securities could be held in
the name of the beneficial owner without disrupting the system for
clearing and settling securities transactions. Customers wanting to
maintain privacy or owning securities through arrangements requiring
the intervention of an intermediary could continue to register the
securities in the name of the intermediary.

. The TAD concept received support from various elements of the
issuer, banking an brokermmmunities. The survey of the Amer-
ican Society of Corporate taries indicated that 17.5 percent of
the responding issuers rated the transfer agent depository concept first,
15.4 percent rated it second, and 9.5 percent rated it third. In general.
it ranked in the middle of the various alternatives in terms of mean
and median response,

. 'The principal concern regarding TAD, even amoug those comment-
ing favorably, was the belief that problems involved in its implemen-
tation were too significant to make TAD a short-term alternative. One
issuer stated, “[alssuming that a ‘Certificateless Society’ was an
immediate possibility, this alternative could be very beneficial.* * *
However, in reality, because of time and standardization costs, we feel
that there would not be an immediate enough benefit from further
consideration of this alternative.” A large broker commented that,
“[a]lthou%h this alternative is attractive and will probably be a neces-
sary development in the goal of a certificateless society, we believe
that there are other steps which need to be taken * * * before we
can use such a system for the distribution of proxy material.” A major
west coast bank stated : “The transfer agent depository concept * * *
may have some long run promise, but 1t would seem to presuppose a
higﬂlly integrated national computerized ‘book entry’ system which
gimply doesn’t yet exist. High costs of implementation plus lack of
compatible systems among users indicate that this alternative is un-
realistic at this time.”

B. Conclusions

The current system for transmitting issuer-sharcowner communica-
tions through intermediaries is functioning reazonably well. Empirieal
data developed by the Commission show that while transmission
through intermediaries is more circuitous, materials are received by
shareowners in a timely manner whether they are transmitted directly
by an issuer or through an intermediary. The problems in transmission
which do occur appear to be traccable to failures on the part of
individual issuers or intermediaries rather than to weaknesses in the
system. In particular, a number of issuers fail to announce their

87 Preliminary Report 27-28,
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record dates or to send search cards in a timely manner. In general,
however, the data do not reveal any intrinsic weak links which
portend future breakdowns.

The Commission hes not found any apparent relationship between
measures of intermediary activity in the proxy distribution process
and issuers’ success in soliciting proxies. Yiather, issuers’ ability to
obtain a sufficient voting response appears to be dependent upon
factors other than the extent to which their securities are held in
nominee and street name. :

Most of the participants perceive the system to be adequate to
meet their necds. Shareowners have little concern about the manner in
which communications are now handled. While issuers and inter-
mediaries raised some problems, they generally can be mitizated with-
out significant revision of the current system.

The Commission has concludsd that no alternative approach would
facilitate sharcowner communications without disrupting the current
system of clearance and settlement, imposing sigmficant costs and
recordkeeping requirements on participants, or involving major
computer development. In view of the Commission’s conclusion that
the current system is adequate, the Commission believes that imposi-
tion of the substantial burdens involved in implementing an alterna-
tive system is not justified.

The TAD concept exhibits promise as an important long-term
alternative. It is not, however, a system for streamnlining communica-
tions but rather an approach to a national clearance and settlement
system which, as a by-product, would improve issucr-shareowner
communications. Development of TAD, therefore, must be integrated
with other developments in clearance and settlement. The Commission
will continue to encourage consideration of the TAD system in carrying
out the Commission’s responsibilities under Section 17A of the Act.

In view of the foregoing, the Commission concludes that the practice
of registering securities in other than the name of the beneficial owner
is consistent with the purposes of the Act regarding issuer-shareowner
communications, with particular reference to Section 14 relating to
the solicitation of proxies. Nevertheless, there are a number of steps
which can be taken to improve issuer-shareowner communications
while retaining the benefits of the practice of registering securities in
nominee and street name.

C. Recommendations

1. The Commission will review the recommendation of the Study
that issuers be required to announce any annual or special meeting of
shareholders at least ten days prior to the record date and to specify
in that announcement the record date, meeting date and other per-
tinent information.

2. The Commission has under consideration adoption of proposed
Iiule 14b.—sl (a) and related amendments to Rule 14a-3(d) with minor
changes.

Proposed Rule 14b-1(a) would require brokers to respond by means
of a search card or otherwise to an inquiry from an issuer made in
accordance with Rule 14a-3(d) with respect to how many of the

N Soctirities Exchange Act Release No. 11617 (Auguat 25, 1975).

80-014—76——4
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broker’s customers are beneficial owners of the issuer’s securities
which are held of record by the broker or its nominee. Upon receipt
of a sufficient number of proxies and annual reports, and assurances
that its reasonable expenses would be paid by the issuer, the broker
would be required to forward such materials to its customers.

Amended Rule 14a—-3(d) would require issuers to carry out their
obligation in distributing materials in a manner which would reflect
the complementary obligation imgosed on brokers by proposed
Rule 14b-1(a). Specifically, it would require issuers to meke inquiry
of brokers at least ten days prior to their record dates and to supply

uested materials promptly.

he rules would not add any new procedures to the issuer-share-
owner communications process. Rather, they would formalize the
distribution process already employed by most brokers and issuers.
Nevertheless, the Commission is considering adoption in view of the
data gathered by the Study which indicate that some brokers and
issuers are unfamiliar with the search card procedure or do not
follow it.

3. The Commission will evaluate the rccommendation of the
Study that brokers be required to forward all shareowner communica-
tions which the issuer supplies to the broker in sufficient quantities
and for the forwarding of which the issuer is willing to reimburse
the brokery’ reasonable expenses. Brokers often do not forward
sharcowner communications even when issuers are willing to supply
the materials and provide reimbursement. The decision of those
brokers as to what materials should be forwarded generally is based
on the broker’s assessment of the “importance” of the communications.
The Commission deems it inappropriate, in general, for brokers to
determine whether communications from issuers should be forwarded
to sharcowners. Decisions as to the scope, relevance, or frequency of
communications to be transmitted to shareowners should rest with
the issuer.

4. The Commission has under consideration withdrawal of proposed
Rule 14b-1(b) and related amendments to Rule 14a-3(d).® Rule
14b-1(b) would permit brokers to satisfy their obligation to forward
communications to their customers by providing to the issuer a list
of the shareowners, their addresses and their hoﬁliugs. Issuers would
then be required under the proposed amendments to Rule 14a-3(d)
to communicate directly with their sharcowners. The withdrawal of
these rules is being considered on the basis of the Study’s finding
that the procedures suggested for effecting direct issuer-shareowner
communications would significantly disrupt the present system for
clearing and settling securities transactions or would place undue
regulatory and economic burdens on issuers and brokers.

5. To make clear that customers’ voting instructions, received any
reasonable length of time prior to an issuers’ meeting, must be given
effect, the Boston and Midwest Stock Exchanges should amend their
rules, and the New York and American Stock Exchanges should
undertake 8 program to review their ten-day rules with their members.
Failure to give effect to such instructions may interfere unduly with
the ability of shareowners to vote their securities.

Ld A



45

6. An advisory committee will be proposed by the Commission S)l)
to focus on the development of standard forms and procedures for the
transmission of shareowner communications and the solicitation of
proxies and (b) to seek ways to implement such forms and procedures
throughout the securities industry on a voluntary basis.

Most brokers, banks, and issuers agree that the use of standard
forms and procedures could significantly improve the efficiency of the
communications . They would prefer, however, that such
standards be implemented through self-regulation. The Commission
concurs in the belief that a self-regulato: apg;coach is appropriate. In
the past, progress in this area has been slow because there is no single
body which represents all of the participants in the communications
process or which has the authority or influence to institute industry-
wide standards. The Commission believes a federal advisory com-
mittes could perform this role.

If the self-regulatory approach proves unsuccessful, the Commission
will consider exercising its rulemaking power to achieve standardiza-
tion in shareowner communications. In making this determination
however, the Commission will consider carefully the apparent generni
satisfaction of brokers, banks, issuers and shareowners with the exist-
ing communications system. The Commission will seek to balance the
ggtential benefits of any such changes against the regulatory and

ancial burdens which would be im .

7. The national securities exchanges and the NASD jointly should
prepare a brochure for distribution to brokers’ customers explaining
the benefits and consequences of leaving securities in street name. The
Commission’s survey data indicate that many customers do not realize
that securities left with a broker will be reiistered in the broker’s name,
that communications will be sent to them indirectly through the
broker, and that dividends will be credited by the broker to their
account. This sometimes results in customer dissatisfaction even where
brokers have adhered to high standardsin transmitting communications.
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CuarTER IV

THE PRACTICE AS IT AFFECTS DISCLOSURE OF BENE-
FICIAL. OWNERSHIP FOR PURPOSES OTHER THAN
ISSUER-SHAREOWNER COMMUNICATIONS

A. Discussion

. The practice of registering securities in nominee and street name
in es between the issuer and the beneficial owner an intermediary
which may effectively mask the identity of the beneficial owner from
the issuer and the public. Although it is possible, in most cases, to
identify brokers or %anks which hold securities throumdeposito
or institutional nominee,’ brokers and banks have genem‘al%
unwilling to make available to issuers or to the public information
abmlxllél (tihe individuals or institutions on whose b the securities
are .

During the past several years, the Senate Committee on Govern-
ment Operations and its subcommittees have conducted extensive
hearings and issued several reports on the lack of readily accessible
coordinated information regarding substantial beneficial owners.
Congress has voiced concern that nominee and street name registra-
tion may deprive the investing public of ownership information which
is relevant to their investment and voting decisions and may make it
more difficult for governmental entities to carry out their regulatory
responsibilities. '

¢ Commission has examined the impact of the practice on the
existing disclosure requirements of the Act to determine (1) whether
additional legislation should be sought in order to assure public
availability of information regarding substantial beneficial owners
and (2) whether the practice impedes effective enforcement of existing
disclosure requirements.

1. Disclosure Requirements of the Securities Exchange Act and the
: Rules Thereunder

A. DISCLOSURE BY BENEFICIAL OWNERS

Section 18(s), the Act’s only beneficial ownership disclosure pro-
vision of general application, requires any person who becomes the
beneficial owner of more than ten percent of any class of equity security
of a publicly-held comtﬁnn ? (or who is a director or officer of the
°°m£“‘5.') to file with the Commission a statement listing the amount
of that issuer’s equity securities sc owned. Thereafter, any ch
in ownership must be reported within ten days after the close of the
calendar month in which such change occurs.

1 If the securities are hald in the nomines name of » depository, the will make avallable to the
ey e S G e
’w%"m.umwm.hmw'mmmrdﬁ«dmt

(47)



48

Section 13(d) requires any person (or group) who, after acquirin
ownership of ce;teg'm equity lt);ecurities,‘ is the beneficial owner o
more than five percent of any class of such securities to disclose,
among other things, that person’s name, address, occupational back-
ground, source of funds, and purpose in effecting the acquisition,
as well as the number of shares of the subject security which are
beneficinlly owned b{ such person and each associated person. There-
after, any material change in ownership must likewise be reported.

Section 1-1((2 requires a person (or group) who, after consummation
of & tender offer, would be the beneficial owner of more than five

ercent of any class of a Section 13(d) security, to disclose the in-
ormation specified in Section 13(d) and certain additional information
which the Commission has prescribed.

Sections 13(d) and 14(d) are not disclosure provisions of general
application. Neither Section requires reporting of any acquisition
which, ther with all other acquisitions of the same class during
the p ing twelve months by the same person or group, does not
exceed two percent of that class.! Moreover, the provisions do not
require disclosure by five percent beneficial owners who acquired their
ownership interest prior to the enactment of the five percent disclosure
threshold in 1970. Congress sought to treat what it considered to be,
at the time of enactment, an immediate manifestation of the broader
problem of the potential ability of substantial shareholders to dom-
inate shareholder voting or to influence significantly corporate man-
agement. Underlying Congress’ solution was a determination that five

ent ownership in a publicly-held company is often sufficient to
influence management.®

After enactment of Sections 13(d) and 14(d), Congress focused in-
creased attention on the role of large institutional shareholders.
Concerned, amony other things, about the potential ability of such
shareholders to influence corporate management ® and to affect the
market for a corporation’s stock because of the amount of securities
over which they exercise investment discretion,” Congress enacted
Section 13(f) as part of the Securities Acts Amendments of 1975. Upon
implementation by Commission rule, Section 13(f) will require insti-
tutional investors to file with the Commission information with respect
to their holdings in Section 13(d) securities for accounts over which
they exercise investment discretion.®

8 Herelnalter referred to a8 “8ection 13(3) securities.” In sddition to securities registered pursuant to
Bection 12, Section 13(d) securities Sneluds insurance com securities exempted by Seetion 12(r)12)((i)
fssued by elosed 13 mm"r;&m

pririey Sted :&Mmm under the Investment Company Act
¢ Sections md')(g)'w) and u(&m ofthe Act. :
& sponsor of

3

§ Senator the stated: *“Stockholdings of between 8 and 10 percent in
[asge) ® ® minmumnam.eomnmuimm.llm“'memndm:e
ments of the Seciritics Exchange are naceseary for adequate Snvestor protection.” 116 Cong. Rec. 3024

5

The Benate SCCOM the legislation stated: “ An Investinent of between 5 and 10 percent
dmmWeon m""'m. fmpect on the public market for that company’s stock.”
8. Rep, No. 1125, tist .+ 24 Bese. 3 .

¢ Seo supra note 83, p. 83,

7 The to exercise investment discretion over becurities ma- constituite one aspect of beneficial owner-
.'é:,nd’mmmm Inwrs, however, “beneficial ownersh.p' i3 nul defined generally and ix used in

cop

'luﬁtnﬂomlhv%mﬂ&ttothn&wﬁmmuhmmﬂd&ﬂmu(nmthmwm'uuthe
mails er any means or instrumentality of interstate and which exercise in clacretion

commerce vestment
aver Bection 13(d) securities an market value on the laat in any of the
«mm"mmaumw.ﬁummcmum Ltho(‘ﬁ
). required to ludes the
in accounts over which the
Mmuonﬂlsvmtwmtuuﬂmmtdmmbnmd title, ciass, pumber, and aggregate
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B. DISCLOSURE BY ISSUERS

Section 14(a) authorizes the Commission to adopt rules relating to
the solicitation of proxies by publicly-beld companies. The Commis-
sion’s rules require each issuer to transmit to recordholders, prior to
a shareholders’ meeting, a proxy statement which, among other things,
identifies any person who owns beneficially or of record more than ten
{;ercent of its voting securities.® If proxies are not solicited, Section

4(c) requires issuers o forward to recordholders an information
statement containing substantially equivalent information. The Com-
mission’s rules adopted pursuant to Sections 12 and 13 of the Act
re%uire each reporting issuer, at the time of registering its shares
and in subsequent periodic reports, to identify each person who is a
recordholder of, or is known by the registrant to own beneficially,
more than ten percent of any class of voting securities of the issuer.”

In addition to these generally applicable reportinilprovisiong, the
Commission administers disclosure provisions applicable to particular
types of issuers, including registered investment companies, registered
gu ) c 1}£.ihty holding companies, voting trusts, and registered broker-

ealers.

2. The Need for & Comprehensive Reporting and Publication System

During the 94th Congress, a number of bills were considered which
would have (a) expanded the information to be disclosed by beneficinl
owners subject to the Act’s disclosure provisions, (b) lowered the
threshold at which re‘forting by beneficial owners would begin, and
(c) established related reporting systems.'> Although this legislation
was not enacted, in assessing the impact of the practice of registering
securities in nominee and street name on the purposes of the Act,
the Commission has attempted to consider the Congressional con-
cerns behind such legislation as well as the interests of the issuer
and financial communities. .

Many issuers are not satisfied with the present disclosure provisions.
Fifty-seven percent of the issuers responding to the Commission’s
survey and 65 percent of the issuers respounding to the American
Society of Corporate Secretaries’ survey indicated that they favored
some system which would provide them with more information about
the beneficial owners of their securities. At the same time, the broker-
age and banking communities iencrally objected to disclosing the
names of customers for whom they hold stock in street or nominee
name.

The interests of brokers, banks, and issuers must be balanced
against the national policy considerations expressed by Congress

g the right to privacy of individuals on one hand, and the
need to have certain information available to regulators and the public
on the other. In enacting Sections 13, 14, and 16, Congress sought to
strike that balance and determined that disclosure should be required

OIMMMIM.HCFBWNM.WCMWMM that disclosure {3 not
req the information is not known to the lasuer and is not reasonably wiihin its power to sscertain

or .rmre. 17 CFR 240.140~8(b).
Ttem 5(a), Form 10, 17 CFR 269.210; Item 11, Form 10K, 17 CPR 209.310.
14 See Becurition and tms Commission, Reporting of Securities Gwnership (1975).
w‘sﬁ fi'n"k?’ 425 and 8. 963, ¥4th Cong., 15t Sess. (10'75; 8. 3084, H.R. 11403 and H. R, 14750, %4th Corng.,
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of persons who, because of the size of their ownership interest, may
be able to affect the market in an issuer’s securities or significantly
influence management by voting or otherwise.

The touchstone of the national disclosure policy in this area is the
concept of control or potential control.”® &ntrol is, however, an
elusive concept. Because shareholder influence is seldom exercised in
an open fashion, its incidence and effect are not readily subject to
empirical determination. The result is that the appropriate threshold

or disclosure is essentially a matter of judgment. '

In enacting the Williams Act Amendmentsin 1970, Congress deter-
mined that persons who own more tha: five percent of an issuer’s
securities are in a position potentially to exercise control over the
issuer and that, accordingly, this represents the appropriate threshold
of disclosure. The Commission concurred in this judgment in determin-
ing recently to add to a number of Commission forms and reports a
nev Item X to require issuers to disclose information regarding
g:zsgns owning more than five percent of their securities.”* In enacting

tion 13(f), Congress adopted a different approach for large institu-
tions, but again an underlying Congressional concern was the dis-
closure of potential influence or control.

In addition to requiring disclosure, Congress has provided for the
public availabiligﬁrof pertinent information to investors and others.
Congress particularly emg?casnzed the need for public availability of

tion 13(f), which requires the Commis-
sion to make reports filed pursuant thereto available in a way ‘“which
will * * * maximize the usefulness of the information to other Federal
and State authorities and the tg:blic." 18

The Commission believes that the Act and the rules thereunder

currently may not achieve fully the scope of disclosure or range of
ination contemplated by Congress. Existing disclosure require-
m?nts do not appear to reaech all persons who own more than five
pereent of a Section 13(d) security.” The Commission has not yet
completed implementation of Section 13(f). And information gathered
under existing Commission rules is not disseminated as wxdelX as might
be desirable. Moreover, because of the use of street and nominee
names, issuers frequentiy do not know the identity of large share-
owners.!? In addition, Congress has been concerned that issuers some-
times fail to report institutional holdings correctly because they do
not a ate an institution’s holdings which are distributed amon
several of the institution’s nominees!® or because one institution (su

13 The issuer and financlal communities the fmportance of eontrol in defining a national dis-
closare poliey. Many {ssuers dmmwmnyummumamum
who may have the ability to initiste a takegver of the corporation or otherwise affect managunent’s

At the same time, mast brokers and banks that when & siiareowner hes an
fnve dmont wmmummmmwm-zmtuwmawwm

As Item X would te added to osctain registration and forma and to proxy and
it et 1 vsun s er s e e by s S Tlaogs of 27 e
n .

tem X a8 adopled has not yeb been published.

]
17 Seetions 13(d) and do not a) 1o any person who acquires less than two percent of a security fn
aﬂn %mvhomnkﬂhhwwﬂplnmmwmm

known to them or i3 not within their power to ascertain. See sn: 49,
uausnmﬁmon mwmmmmoﬂm
Con(.b nerahip and Conirol -9 (Comm. Print 1975). SBome issuers
have even “Cade & Co.,” the nomines of The tory Trust Company, fn their ownersbip reports.
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as a mutual fund) holds securities through another institution (a
bank),*

3. The Need for Additional Enforcement Powers

The practice of registering securities in nominee and street name
may impede Commission efiorts to detect attempts by shareowners
to evade the Act’s disclosure requirements. In recent years, the Com-
mission has experienced difficulty in enforcing Sections 13(d), 14(d),
and 16(a) with regard to persons who own securities held in nominee
accounts of foreign institutions.” In Congressional testimony on
June 28, 1976, Chairman Hills related specifiz instances of evasion
of the Act’s disclosure provisions # and concluded: “[Wje do have
reason to believe that forei%n financial institutions, intentionally or
unintentionally—and probably there are examples of both—per-
mitted substantial ownershi{) or control of U.S. corporations to be
accumulated without comp ying with the disclosure requirements
of the U.S. securities laws,” #

The principal impediment to the effective enforcement of the dis-
closure provisions inst_persons utilizing foreign institutions has
been the inability of the Commission to us3 its subpoens powers to
obtain from foreign financial institutions information essential to the
investigation of disclosure violations. Accordingly, Chairman Hills
recommended during his Congressional testimony that:

[Liegislation) should bs enacted to spell out the powers of the
Federal courts to t ancillary relief in cases of refusal to comply
with subp2nas of the Commission. Such relief would permit & court
to restrict transfer of shares, to revoks or suspend the right to vote
shares, to prohibit payment of or impound dividends, or to require
public sale of the securities involved—obviously only with court order
and only in the case where an alleged viclation had occurred.” #

The Chairman also asked that Congress restore the Commission’s
authority to censure foreign financial institutions engaged in securities
laws violations. #

» Ownership and Confrol, supra note 19, at 11-32,
n\%‘:ba bada dea) d,inmjc:l,{ylm' Ch‘lm dhcklértemquk:umnhﬂth respect to Dersons who
ve ﬁ o

ar0 ok reridents of s Dltad Staces aitd who Eotd theough fduclaries, partkglarly in countries
that have s0-called bank secrecy Jaws, Our efforts to this vell, so to , of the Swiss bank Sucrecy
Iawais M&d lm&mdlng. and we ave still way nd.” IHearings on 8. 425, Amendment Ne. 8§ Thereto;
S, mﬁs.“‘.wd h?m&w:m;:‘mw«? Immd Finanee of the Senste Commitics on Banking,

ﬂ“rowmph.mcoﬁxmuon{s" ﬁq g into & sitnation where 8

bnnk.lmldlrﬁ
in excess of § percont of the stock of & U.B. com| sought to sell what it claimed was ve control
were unawars of the attempt to sell

control of the company because the had not made the required disclosure of its ownership interest or

¢ In another case, ® * * the Comumission charged that s foreign Individual had conocaled a substantial

more than 10 percent of thae stock of a New York Stosk Hsted
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to evads the U.8. disclomwe requirsments.” Orersight Hearings the Opcrations of the IRS

%l-iuldnuon of Bank Secrecy and R.porting Acl) Before the Subcommities on Commerce, Constimer and
uoow!m" Afaire of the Howee annum on Gorerament Operations, 9ith Cong., £d Sess. 4 (1978).
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5 The Securities Act Amendments of 1975 (Pub. L. No. 04-20) removed such suthority proviously granted

by Bection 15(b)(7) (now Section 15(b)(8)).
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B. Conclusions

The Commission has concluded that the practice of registering se-
curities in nominee or street name is consistent with the purposes of
the Act, with particular reference to Sections 13, 14, and 16 regarding
disclosure of beneficial ownersh(iip.

The Commission has concluded, however, that the following four
steps should be taken to unify the present reporting requirements into
a comprehensive system for gathering and disseminating information
about ownership interests in publicly held companies: (a) all persons
owning more than five percent of a Section 13(d) security should be
required o report such ownership to the Commission and to the
issuer;®* (b) issuers should be required to include such information
in reports and shareowner communications; (¢) implementation of
Section 13(f) should be completed, and the information obtained
should be made publicly available; and (d) the Commission’s au-
t,horita' to assure compliance with the Act’s disclosure provisions

should be clarified.
C. Recommendations

1. Legislation should be enacted to require any person owni
bencficially more than five percent of any class of a Section 13(?1%
security who is not currently required to report under Section 13(d)
of the Act to file with the Commission a short statement detailing
relevant ownership inforination and to transmit such ownership
statement to the issuer and to any exchange on which the security
in question is listed. The Commission has determined, by adopting
Item X, to require reporting issuers to publish information regarding
beneficial owners of more than five percent of their securities in
proxy and information statements, certain registration statements,
and annual reports.

2. The Commission will complete implementation of Section 13(f)
to require information from institutions. The Commission will study
ways to make this information publicly available and will consider
whether benefits would be derived from formating this information
to detail the holdings and voting rights of all reporting institutions
in each issuer.

3. The Act should be amended to make clear that the Commission
has available to it specific ancillary remedies in instances in which it
is unable to obtain information in furtherance of its investigations. In
addition, Congress should consider broadening Section 15(b)(8)
to grant to the Commission authority to proceed administratively
against foreign financial institutions for violations of the Act.

“mmmldwbeuqn!mdtobenkd with any exchange on which the securities in question
are .



CHAPTER V

THE PRACTICE AS IT AFFECTS THE JURISDICTIONAL
STANDARDS OF SECTIONS 12(g) AND 15(d)

A, Discussion

Sections 12(g) and 15(d) of the Act make certain issuers whose
securities are traded otherwise than on a national securities exchange
subject to the "Act. Section 12(g) requires such issuers to register
with the Commission each class of equity security held of record by
at least 500 persons, provided the issuer has total assets exceeding
$1,000,000.' An issuer of a security registered pursuant to Section 12(g)
ceases to be subject to the Act if the security comes to be held by
fewer than 300 shareholders of record. Section 15(d) requires an
issuer which distributes securities pursuant to a registration state-
ment filed with the Commission under the Securities Act of 1933 to
mect the same continuing reporting requirements as issuers of securi-
ties registered pursuant to Section ]2 so long as the security to which
the statement relates is held of record by at least 300 persons.

The sharcholder-of-record criteria were intended to provide a
certain and easily applied measure of public investor interest and to
avoid the difficulties inherent in a standard based on the number of
beneficial owners. Congress enacted Sections 12(?) and 15(d) on the
assumption that therc was a significant correlation between the
number of recordholders and the number of underlying beneficial
owners.? A substantial increase in the use of nominee and street name
registration, however, would attenuate this correlation by combinins
the holdings of many sharcholders into a single nominee of record an
could thereby exclude or remove from the jurisdiction of the Act
issuers which, in the contemplation of Congress, properly should be
subjoct to the Act.

he Commission does not have available evidence to indicate that
any issuer actually has been excluded or removed from the operation
of the Act because of the increased use of nominee and street name
registration. Moreover, the modest increase in the percentage of
securities held in nomince and street name since the enactment of the
sharcholder-of-record standards in 1964 makes it unlikely that the
correlation between the number of recordholders and the number of
beneficial owners of an issuer has been significantly affected. In 1965,
23.7 percent of the securities of publicly-owned companies was held
in nominee and street name; in 1975, 28.6 percent was eld in nominee
and street name.?
o aronge o 5. 18 Before s Somaty Compplics on Bombtog end Crrency, 58th Cong., st Sess. 39 (1960):
£. Rap. No. 379, 85th Cong., st Sess. 19-90 (1963).
' New York Btock E Shercoancrablp U.S.A. 35 (1965); New York Stock Eschange, Share-
ith more than §1 mil mmmm%;‘wnummmmwam
were thote tnd«rl exchange

(53)
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Even without an increase in the percentage of securities held in
nominee and street name, depositories may influence the correlation
between the number of recordholders and the number of beneficial
-owners of an issuer by combining the holdings of many nominees
into a sinﬁle nomines of the depository. Depositories have grown
substantially since 1968,% and the Commission considers the continued
growth of depositories to be an important step in the development of a
national system for the clearance and settlement of securities transac-
tions. This growth should not, however, be permitted to affect the
jurisdictional standards of Sections 12(g) and 15(d).

B. Conclusions

It is doubtful that the growth of street and nominee name holdin,
since 1974 has significantly attenuated the correlation between the
number of recordholders and the number of underlying beneficial
owners. The level of nominee and street name ownership should be
periodically monitored, however, to assure that this does not occur.
At the same time, the Commission believes that steps should be
taken to anticipate further growth of securities depositories.

The Commission concludes that the practice is consistent with the
purposes of the Act, with particular reference to Sections 12(g) and
15(d) regarding jurisdiction over certain over-the-counter issuers.

C. Recommendations

1. The Commission will consider the recommendation of the Study
that it use its power under Section 12(g)(5) of the Act to propose &
rule defining the term ‘‘held of record” to mean that securities held
by a depository or its nominees are held of record by the depositor of
the securities. Section 15(d) should be amended to clarify the Com-
mission’s power to define “held of record” for purposes of that Section.

2. In connection with this, the Commission will consider the recom-
mendation of the Study that, pursuant to Section 174, each depository
be required to transmit periodically to each issuer whose securities the
depository holds of record a list of the persons on whose behalf the
depository holds the securities.

¢ Betwoen 1008 and 1976, the number of shares evidenced by certificates maintained in securities deposi.
tories {noreased from approximately 400 million to over 4 billlon.
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APPENDIX A

SUMMARY OF RESPONSES TO SHAREHOLDER QUESTIONNAIRE

Number of Questionnaires Distributed to Issuers: 97,100.
Number of Questionnaires Returned by Shareholders: 23,600.
Number of Issuers Distributing Questionnaires: 95.

A. In what city and state do you reside? [by ZIP code]

ll-lﬂm igits of ZIP code}
be=number of questionnaires recoived from shareowners in that ar

0§ 07

IR, 100 01 02 03 04 05 08 ]
| P, 5§33 a1 601 105 98 13 648 942 b 12
[ SR 10 11 12 13 it 15 16 7 18 19
reeceenecemaanee  LTIZ 1,205 g 181 $06 243 102 i1 154 496
SOV 20 21 22 23 24 25 b1 27 2 29
b M 24 n 163 86 42 L] 213 195 182
30 3 32 k] 3 3 38 37 38 33
235 60 3™ 12 3 81 66 107 94 2
40 A 42 43 ) 45 46 47 48 49
9 19 25 riv 616 292 240 62 ni 182
0 51 52 53 54 53 56 87 58 59
8 pa) 57 321 143 501 83 M a 40
60 61 62 63 64 65 (74 68 L 54
913 116 8 o ] 42 29 s7 106 16
Iy n 72 3 4 e % n 78 79
145 46 62 70 n u 66 261 130 63
80 8l 82 83 8 85 -3 14 88 89
27 19 a4 8 67 260 17 62 24 63
90 91 2 93 94 9 9% 97 98 ;z

L] k4] 527 204 m 2952 135 m 3

1 The 00 Zip code prefix indicates questionnaires returned from residences in Puerto Rico, the Virgin tslaads, and fore
couwlos.amlla:mtbmm:humnnwmciﬁumsumwmldmwomu X * g

B. Are you an institution (including a trust or an estate) or an individual?
1. Institutions—2,268,
2. Individuals—21,143,
No entry—189,
: E. Was the proxy material accompanying this questionnaire forwarded to you
by :
1. The corporation whose shares youn own?—7,673.
2. A broker?—13,238.
3. A bank?—2,689. _

F. If your sceuritics are held by a broker or bank, would you object to having
vour broker or bank disclose your nnme and mailing address to the corporation
whose shares you own, so that the corporation could communicate with you
directly?

1. Yes—1,655.
2. No—13,953.

G. Do the instructions nccompanying this proxy material call for you to return
the proxy card to:

1. The corporation whose shares you own?—9,746.
2. A broker?™—12,554.

3. A bank?—643.

4. Other?—250.

No entry—407.

(59)
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1. Has it been your practice to vote shares which you own?
1. Always—16,467.
2. Sometimes—5,463.
3. Never—1,417,
Ng entry-—253,
J. Do you have any complaints regarding the transmission of proxy materials,
annual reports or other sharcholder communications?
1. Blank—4,889.
2. No complaint—15,339.
3. Complaint regardl’ng federal government—282.
4. Complaint regarding shareowner communications—1,762.
5. Other complaints—1,323.




APPENDIX B

BRoOXER, BANK AND IssvkR QUESTIONNAIRES, 1976 ProxY SrisoN SURVEY—
: SUMMARIES OF RESPONSES TO SELECTED QuEsTIONS

TECRNICAL NOTES

L. In Tables 1-16, the number of accounts carried by brokers is based on the
number of customer accounts having positions in voting securities held in nominee

or street name.
2. The bank responses set forth in Tables 1-13 reflect only the responses of the

distributing banka (sce Finnl Report, supra p. 11),

TABLE 1.—WHO FORWARDS ISSUERS® PROXY MATERIALS TO YOUR CUSTOMERS?

Brokers
Number of accounts

1025 25 to 5,000 Over 5,000 Tatel Sanis

Tota! respondemts. ... ... 24 52 2 118 13
Response:

vm ....................... 2 51 8 ns l:

Asubsidiery._ ... . .. ....__..___ 0 [] 2 2

An indepandent contractor_........ (] 3 1 2 0

' cwmgndc o bIoker. . .ooenneeo.n 1 1 ] 2 °

Sigter brokes. ... . .cceeaieaens 1 i 0 3} [

Note: 3 broker respendents gave more than 1 response,
Source; 1976 proxy season broker and bank guestionnaires, U.S. mmmmmmom

TABLE 2—WHICH OF THE FOLLOWING ISSUER-SHAREQWNER COMMUNICATIONS DO YOU FORWARD AS A
MATTER OF COURSE TO YOUR CUSTOMERS?

Brohus
Hlumber of sccounts

i1to 251 o Over
2% 5,000 5,000 Tobsl Baaks
Yotol respondents. .. .. .oooeeoaeanoa. .. 24 52 42 118 3

Response:
Aimatorlalss___ .. . .. 14 27 Y44 g 4
Proxy materlels... .. oeoeeneennann 10 5 13 7
Annvsl teports ... ... 6 <] 13 2 6
Quarterly roports. .. . ... . 3 n 10 2% 3
morgers, tender

sad m ......... 9 -4 10 4 ?
h:?o'lma 0 0 3 3 ]

1 Respondents giving Whis fesponse were instructed to give no other,

hots: Due (o multiple responses, ol responses excesd tets] respondents,

Source: 1976 proxy season broker and bank questionseires, U.S. Securities and Exchange Commission,
(61)
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TABLE 3.—IF A CUSTOMER PROVIDES INSTRUCTIONS THAT PROXY MATERIALS AND OTHER COMMUNICATIONS
ARE NOT TO BE FORWARDED, DD YOU COMPLY WITH SUCH INSTRUCTIONS?

Brokers

Number of accounts
190250 251105000  Over 5,000 Yot Banks
24 82 7] 18 13
18 16 4 38 1
4 1 3 64 0
0 g 0 0 2
0 3 4 7 0
2 6 1 9 0

Source: 1978 proxy season broker and bank questiomnairer, U.S, Securities and Exchange Commission.

TABLE 4.—HOW DO YOU BECOME AWARE OF ISSUERS® RECORD DATES AND ANNUAL MEETING DATES?

Brokers

Rumber of accosnts
tto250 25 w 5,000 Over 5,008 Total Banks
20 5 42 118 13
] 3 3 8 4
6 2 36 (] 3
4 16 18 3 i
20 40 41 101 13
2 5 13 » 7
[} 3 2 1
[] 1 0 17 1
[] 1 3 4 0
1 5 0 ] 0
[] 0 2 2 0
[] 1 4 5 2
0 [ 1 1 a

Nots: Dut to muitiple responses, total responses excead tolal respoadents.
Source: 1976 proxy season broker and bank questionaaires, U.S, Securities and Exchange Commission.

TABLE 5.~HOW DD YOU OSTAIN ANNUAL REPORTS AND PROXY MATERIALS TO SEND TO YOUR CUSTOMERS?

Brokers
Number of accounts

1 to 256 251 te5,000  Over 5,000 Total Banks
Totzl respondents. . _oeereencrennnnn 24 52 2 1us 13

M’B“o“you sequest proxy materials

from the isswer withost wailing to
recelve » search card?. .......... 3 33 % 72 1

or

Do you walt fo request proxy ma-

wy‘l‘a“h Mlm?qssw sends" youa
seateh card?, . .. oo 21 19 9 8 12
NO respOnNs®. o oo cemmmecieeea ] 1 [ 1 °

Nole: Four broker respondonts indiceted that the procedure they uso deponds upon the particalar lssver,
Seurce: 1976 proxy ssason Lroker and bank questionnaltes, U.S. Securities and Exchangs Comnission.
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TABLE 6.—IF YOU NORMALLY WAIT UNTIL ISSUERS SEND YOU SEARCH CARDS, IS THERE SOME PERIOD AFTER
WHICH YOU REQUEST PROXY MATERIALS FROM THOSE FROM WHOM NO SEARCH CARD HAS BEEN RECEIVID?

Brokers
Number of accounts

140250 251 to 5,000 Over 5,000 Totad Banks
;ohl respondents. ___.______....... - 24 52 2 118 13
P ene 6 13 ] 2% 7
No_..... 18 4 2 5
Noresponse.. ... oocooccencann. 0 (] 1 0

N/A: not pormolly wait for
................ - 3 3 3 69 1

Source: 1976 proxy seasom broker and bank guestionnaires, V.S, Securitiss and Exchange Commission,

TABLE 7.—WHAT IS YOUR PROCEDURE FOR FORWARDING ISSUERS® PROXY MATERIALS TO CUSTOMERS FOR WHOM
YOU HOLD SECURITIES IN NOMINEE AND STREET NAME?

Brokers
Number of accounts
100250 25t 05000  Over 5,000 Total Banks
Total respondents. ... ._.._. 24 52 42 118 13

lhombmnmgnu«khm?-. [ 36 7 7’ 0

issues?. o 14 14 2 30 10
Do you use procedure?
”P':mdun used varies depend-
ing upon padticelar issuer or
................... (/] 2 3 § ]
customars’ weting in-
prony ' e i ! 0 o ! 2
to pewsr of stlorney. ... ... 1 0 0 1 0
No R 2 0 0 2 ']

Source: 1976 proxy season broker and bank questionnaires, U.S. Securitiss and Exchange Comntission.

TABLE 8.—DO YOU SEEK REIMBURSEMENT FROM ISSUERS FOR FORWARDING PROXY MATERIALS?

Brokess
Number of accounts

110250 251 to 5,000 Over 5,000 Total Banks
Total respondents. ... __.._... 24 52 2 118 13
Pes.. 11 *® 2 L] 8
NO__ . _.... - 12 2 0 1) 4
Varies. ... - —— [} 1 [} 1 1
NO JO3PORSY... oo e oo 1 3 0 4 0

Source: 1976 proxy season broker and bauk guesticnnaires, U.S. Securities and Exchange Commission,
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TABLE 9.—WHAT PERCENTAGE OF 1SSUERS, WHOSE ISSUES YOU HOLD IN NOMINEE OR STREET NAME, SENT
SEARCH CARDS TO YOU INQUIRING WHETHER YOU REPRESENT BENEFICIAL OWNERS OF THEIP SECURITIES?

Brekers

Number of accounts
10250 251105000  Over 5,000 Total Banks
24 52 2 118 13
7 6 0 13 1
6 u 4 H] 4
2 14 2 a4 6
7 17 10 ] 2
1 0 0 1 0
1 1 ] 2 0

Source: 1976 proxy season broker and bank questionnaires, U.S. Securities and Exchange Commission.

TABLE 10.—WHAT PERCENTAGE OF ISSUERS FAILED TO SEND PROXY MATERIALS TO YOU AFTER YOU NOTIFIED
THEM THAT YOU REPRESENTED BENEFICIAL OWNERS OF THEIR SECURITIES AND ORDERED PROXY MATERIALS?

Brokers
Number of accounts

10250 25105000  Over 5,000 Total Banks
Total respondents. .. .- oooeeeeeo e 24 52 [ 118 13
e R S SRR B SR
11 to 25 pereent. .- . 1 4 13 18 i
More ﬂun 25 percent... . .. 1 1 0 2 0
Unable to determine—no recor 1 1 0 2 []
F3PONLS. . e e cm oo em 1 1 0 2 0

Source: 1976 proxy season broker and bank questionnaires, U.S. Securities and Exchange Commission.

TABLE 11.—{SSUER MAILING OF PROXY MATERIALS TO INTERMEDIARIES

Brokers
Number of accounts
Mean

10250 251105000  Over 5,000 respanss Banks

o'of ':ummht m’“$

foxy mal wi

mgm,mtmalswwm received

umm 6 days betore their annual
[ 1.7 T 2.9 kR ) 2.6 3.1 1.8

5 to u duys before their annual
L 18.1 1.7 8.7 11.8 8.5

11 o 15 days belore their annual
...................... 35.0 2.3 17.5 26.3 181

lShISdaysMommmnul
S 32.6 40.1 54,0 42.4 3.8

More than 25 days belore their ane
nusl meeting.. . ooee 10.7 16.9 18.2 15.3 356
AMtor their ansisal meeting._._____. .7 1.2 L4 1.1 Lt

Nola: Each percentage represents an average of the responses in the respactive category.
Source: 1976 proxy season brokes and bank questionnaires, U.S. Securities and Exchange Commission,
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TABLE 12.—DID YOU FIND IT NECESSARY TO REQUEST ADDITIONAL PROXY MATERIALS FROM AN ISSUER AFTER
YOUR INITIAL REQUEST WAS FILLED?

Brokers
NMumber of actcounts

110250 251t05,000  Over 5,000 Total Banks
Total respondents_.._.. vesesses canacsae 24 52 42 118 13
S e 24 4« 12
i s :0%

It “tyns wehal parcentage of (ssuars

your order properly and in a
timely maaner?

More than 95 percent.. .. _._.... 1 13 9 23 6
e T T R S
Less than 50 parcent.............. 1 2 7 0

Source: 1976 proxy season broker and bank questionnaires, U.S. Securities and Exchange Commission.

TABLE 13.—D0 YOU AS A MATVER OF COURSE ESTABLISH A TIME PRIOR TO AN ISSUER'S ANNUAL MEETING AFTER
WHICH VOTING PREFERENCES RECEIVED FROM YOUR CUSTOMERS ARE NOT VOTED?

Brokers
Humber of accounts
110250 251105000 Over 5,000 Total Banks
Total raspondents, ... _____eeceeeoo 24 52 42 118 13
Response:
Yns ............................. 3 12 9 ) 1
.............................. 5 24 30 59 3
mc“—cm’?:s do ;m! send their
ing prefesences to you or your
n‘.’.'--.-. - .---!?----!._-- lg l? g 3:zl g
" oy, o el i iy ominicaied
to your customer:
Yos. . - 3 7 7 17 1
[ 0 5 2 7 0

Source: 1976 proxy season broker and bank guestionnaires, U.S. Securilies and Exchange Commission.

TABLE 14.—IF YOUR CUSTOMERS FAIL TO EXERCISE THEIR VOTING RIGHTS, DO YOU VOTE THEIR SHARES PURSUANT
TO, AND TO THE EXTENT PERMITTED BY, THE RULES OF A SELF-REGULATORY ORGANIZATION?

Brokers
Number of accounts
10250 251105000 Over 5000 Total
Total caspondents. ... oooeen i miiaaceaa b} 52 42 18
Response:
L T g 3: Sg {{
NA—Cusiomers do not send their voting prefare nces
foyouoryouragent ... . ... .. ... ...... 15 13 2 30
" "nl: " d'g'mnnmurotmmmnourmho
on for mans
PO o management? 6 2 1 n
WO e cemeccerccocncnencernnceea ecoe ] [ 0 0

Source: 1976 proxy stason broker questionnaire, U.S, Sectiritles and Exchange Commission.
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TABLE 15.~D0 YOU EVER ORDER PROXY MATERIALS FROM AN ISSUER BEFORE THE RECORD DATE?

Brokers

Number of accaunts
10250 251105000  Over 5,000 Total
Tolal sespondents. ..o mce oo e oo e e 24 52 42 118
e - - 8 16 30 54
W pus o2 kil B 0 7o Bdlins ow oy Sli™ a ® ® o

o et o brdarh many

account records_. . oo 7 16 28 51
NE:ﬂmhudondeuhm:.-.-.--...-.- [] : ‘2‘ %

Sousce: 1376 proxy season broker questionnaire, U.S. Sezurities and Exchange Commission,

TABLE 16.—D0 YOU HAVE ANY ACCOUNTS FOR WHICH YOU HOLD A POWER OF ATTORNEY ENTITLING YOU TO VOTE
THE SECURITIES CONTAINED IN SUCH ACCOUNTS?

Brokers
Number of accounts
110250 251105000  Over 5,000 Total
;m?.poudom P - 24 52 2 118
Yes.... o R 2 7 2 11
No.. - 2 45 4 107

Source: 1976 proxy season broker questionnaire, U.S. Securities and Exchange Commission.

TABLE 17.—DURING THE 1976 PROXY SEASON, PROXY MAILINGS TO YOUR VOTING COMMON SHAREHOLDERS
WERE UNDERTAKEN BY WHICH OF THE FOLLOWING?

lssuers
Number of recordholders
0,001

through thioy
Under 5,000 III'),.&D 50.0& Over 50,000 Totat
Total respondents. v cccanaan. wen 67 36 34 2 159

nse:

Your corporatien ..o .eo ..o ... 27 8 12 16 63
A sgent. . ___._...... 43 25 20 6 L
A nonbank transfer agent_________. 2 1 0 0 3
A solicitation firm__ . 4 10 L3 7 29
Other.....o e ceeaee 3 [} 3 S 20
NO reSpOnse. ..cccmeeee s mncvenana 0 0 J 0 0

Note: Due to multiple responses, tolal responses exceed total respondents.
Sourre: 1976 proxy season issuer guestionnaire, U.S. Securities and Exchange Commission,
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TABLE 18.—IF THE MAILING OF PROXY MATERIAL TO YOUR VOTING COMMON SHAREHOLDERS WAS UNDERTAKEN
BY AN ENTITY OTHER THAN YOUR CORPORATION, PLEASE INDICATE YOUR REASONS.

Issirers
Humber of recordholders
mséum ‘w.m

Uader 5,000 w.og m Over 50, 000 Total

Total respendents... ..ccocneenonenone &7 3% n 159

Less ¢ - 8 i 10 4 KX

Mmd. .................... 38 26 9 [}

A. greater shareholder vote.. ... ...... [ 5 4 ”
Shavsholder records with tansfer

Inedsqusts st md/o“m'l“mm. """ ' 1 .r'. % ? 13

¥ -

Fagter. e 1 0 ] 0 1

0 1 0 0 1

-0 1 0 0 1

1 0 1 0 2

Note: Dus io muitipis respanses, fotal responses exceed tolal respondents.
Source: 1976 praxy season isstuer questionnsire, U.S. Securities and Exchange Commission.

TABLE 19.—~IF YOU DO ROT EMPLOY A PROXY SOLICITATION FIRM ON A REGULAR BASIS, HAVE YOU EMPLCYED
SUCH FIRMS FOR PARTICULAR PURPOSES?

{ssvers
Number of recordholders
5,000 10,001
Under throy thiou Over
5,008 lo,os; 50,000 Total
Total respondents........cooueee.n... 67 3% k) 2 159
16 17 18 10 6l
%0 16 16 11 93
[} 3 0 1 5
Source: 1976 proxy season issusr questionnalte, U.S. Securities and Exchange Commission.
TABLE 20.—HOW WAS THE INVESTMENY COMMUNITY INFORMED OF YOUR RECORD DATE?
{ssuers
Number of recordholders

: 5,000 16, 001

throy mrogg
Under 5,000 10, 50, Qver 50,000 Total
Yolal respondents............co....... 67 36 34 2 13

m:mﬂtmam was trans
mm :
A national securities exchange(s).... 33 29 ) 117
The National Agsociation of s.grs-

lies Bealers, Inc. .. ..._._.._.... 2 4 8 2 u
A clsariag vorporation of depository. 17 ] " 14 55
A tishing service(s) o 19 10 11 9 49
:‘! .......... 5 18 19 16 7
NOsesponse. ....cveneeeecamancaann 6 3 0 1 10

HNats: Due lo mulliple responses, tolal responses sxcead tolat respondents.
Source: 1976 proxy season issuer questionnaire, U.S. Ss-uritias aad Exchangs Commission,
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TABLE 21.—~IF AN INTERMEDIARY DOES KOT PROMPTLY RESPOND TO YOUR SEARCH CARD, DO YOU CONTACY

THE INTERMEDIARY?
issuers
Number of racordholders
5,000 19,001
M% buﬁ Ovar

Under 5,000 10, 50, 50,000 Tolal

Totsl mp.ondcm ..................... 67 36 u 2 159
L A 2 2 2 10 5

- 40 14 14 12 0
Moresponss_____ .o oeoeenna.o. 3 11 0 0 4

Source: 1978 proxy sesson issuer quastionnaire, U.S. Secusities snd Enchange Commission.

TABLE 22.—-WHAT PERCENTAGE OF YOUR TOTAL COMMON VOTING SHARES ISSUED AND OUTSTANDING WAS
VOTED AT YOUR ANMUAL MEETING IN THE FOLLOWIKG YEARS?

lssuars
Number of recordhelders
5,000 10,001
Under throu, % Qver
5,000 1 50,000 Total
67 36 k! 22 15
n n 80 8 8.2
3 0 1 0 4
b ” 19 8.7 78.2
& 2 1 9 7
n % L) 79 8.2
6 ] 2 0 9
” 7 8L.5 81 78.6
10 2 2 [] 14
13 % 82.5 BL7 9.8
12 3 2 0 20
Nota: Esch percentage represents an average of the responsss in the respective calegory.
Source: 1976 proxy season issuer quastionaairs, U.S. Securities and Exchange Commission.
TABLE 23.—REIMBURSEMENT OF INTERMEDIARIES
Issuecs
Number of recordhoiders
000 1
!hrséu:h lbrgﬁogm Cver
Under 5,000 19,000 50,000 50,000 Totsl
Tolal respondents_ .. ___..coaeeoon 67 3% U 2 159
Do you reunbum intermediaries for
bmrding proxy materials and annual
A —- 67 3 34 n 1%
.............................. [} -] 0 0
Do you dm lmmndiuns for
Yes e --.’... - 63 35 n 18 9
- ——-- 3 1 1 3 8
MNeresponse. ____. . ______........ 0 [ 1 2
rdmbum inlermedisries for
{ommdiu all other shareholder com-
murications:
) RN 34 0 117
............................ 7 1 1 2 11
Mo respoase.. .. .oocooea — 0 1 0 0

.

Source: 1976 proxy =ssson issuer questionnaire, U.S, Securities and Exchange Commissien.
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TABLE 24.—-REQUESTS FOR REIMBURSEMENY TROM MON-RECORDHOLDERS IN CONNECTION WITH FORWARDING
OF ANNUAL REPORTS OR PROXY MATERIALS FOR 1976 ANNUAL MEETING

lssvers
Number of recordholders
5,000 10,000
m m% Over
10, 56 50,000 Totsl
» 34 2 159
13 16 10 74
23 18 n 82
0 0 1 3
9.6 9.9 1.7 10.3
125 -158 177 762
10 12 9 a7
8 6 2 k14
18 16 1n 5
Sourcs: 1976 proxy season issuer questionsaire, U.S. Securities ead Exchange Commission.
TABLE 25.—SEARCH CARDS
lssuars
Number of recordhalders
Under ﬂug:%? lhm Over
10 50,000 Tolal
67 k u 22 159
9, 124 28,264 3, 587 s
2.6 243 5565 1,663 sghu
] 1 0 0 9
1) 4 1 0 11
224 678 7,098 421 24,422
A\mm um .......... % ?ﬁ.s 215.1 a7 :h.ﬁ
M-Iiaw! wbo did not send . . 0 0 9
No mp:'umhd.mmﬂ 7 3 1 0 "
fercents sesrch cards m
e TN ) 0.3 .1 23 3.3
Soutce: 1978 proxy season Issusr questioanaire, U.S. Securities and Exchanga Commission.
TABLE 26.—ORDERING CF PROXY MATERIALS BY INTERMEDIARIES
Issuers
Number of recordholders
5,000 10,001
lhroum Over
Uader 5,000 10, 50, 10,000 Total
Total respondesty. . ....ccuneeneaenanns 67 3% i 2 159
How many recordholders
requested proxy umhlu other than
by tmmiu yout search card:
Number of intermedisries. ._....... 1,426 1,267 2,087 1,815 6,595
Noresponee. .. .....oceonnencaeann 8 9 2 2 2
How many intermedisry recordholders
uuhd mote thsn one set of proxy
Noember of iotermediaries. ... 4,249 4,9 8,94 7,53 25,682
No response.........coccaveemaen.. [ 3 2 0 1
What was totsd number of sets of
mxu;.m requested by inter:
Numberofsels. __................ 8,902 119, 412 289, 249 883,794 1,371,357
Noresponss.....ocameamunnanannn [3 3 2

Source: 1976 proxy seeson issuer questionaaire, U.S. Securities and Exchange Commission.
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TABLE 27—HOW MANY PERSONS OTHER THAN RECORDHOLDERS REQUESTED MORE THAN ONE SET OF PROXY

MATERIALS?
Issvers
Number of recordhelders
5,000 16,001
'{'."" &m 50 so% Total
Yotal :s.p_ondmls ..................... 67 35 k| 22 159
L s A A

Source: 1976 proxy season Issusr questioanaire, U.S. Secusities and Exchange Commission.
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APPENDIX C

SuARENOLDER, BrOXER, BANK AND ISSUER QUESTIONNAIRES AND RELATED
INsTRUCTIONB, 1976 ProXY SrasoN SURvBY

Questionnaire for Sharekolders
Instructions to Issuers for Distributing Shareholder Questionnaire

1. DISTRIBUTION TO INTERMEDIARIES AND INDIVIDUAL SHAREOWNERS

You have received a total of sharcholder questionnaires. Please distribute
___ to individual shareowners and ____ to intermediary banks and brokers in
accordance with the instiuctions below, :

2. INTERMEDIARIES

You should randomly select 25 percent of the total number of intermediaries
(that is, brokers and banks) requesting proxy materinls from you, but at a
minimum 30 intermediariex should be selected (if the number requesting materinls
is smaller, please distribute to all). Among the selected intermediaries try to
allocate the questionnaires on the basis of the number of sets of proxy material
requested by each. Avoid sending any single intermediary more questionnaires
than half the number of sets of proxy materinls it requests. A set of “Instructions
to Brokers and Banks should be sent to each intermediary selected. These
instructions have been supplied by the Commission with the questionnaires.

In the situation where some intermediaries have not yet forwarded requests for
materials to you, you may find it necessary to estimate the total number of inter-
mediaries who will request materinls on basis of prior years' experience. The
number of sets of proxy materials requested by any single intermediary also may
hnve to be estimated on the busis of past years’ requests. (See the example below.)

The purpose of requesting a “rundom’’ selection of intermediaries is to achieve
a good mix of banks and brokers and to avoid a sample drawn only from the
largest or the smallest, only from onc geographic area, or a sample concentrated
on any other basis. Pleasc record the names of the intermediaries you select.

Prohably the best method by which to achieve & random sample s to work from
an alphabctic list and scleet every fourth intermediary. (Selection of every fourth

‘intermediary will provide the requested 25 percent sample.) You may, however,

choose another method if you find it more convenient. Please record your method
of selection, however, so that we may be andvised of it at a later date.

Fxample

Issuer X receives 2,500 questionnaires from the SEC. Last year issuer X received
requests from 200 banks and brokers for more than one set of proxy materinls,
From these 200 banks and brokers, issuer X randomly selects 50 (25 percent of 200)
to receive questionnaires along with proxy materials, Last year these 50 selected
banks and brokers requested a total of 10,000 sets of proxy materials,

Along with the 2,500 questionnaires the issuer receives instructions to dis-
tribute 2,000 to intermediaries and 500 to individual shareowners. Issuer X
should scnd to each of the 50 sclected banks and brokers one questionnaire for
every five requested sets of proxy materials, This one-to-five ratio is derived by
dividing the number of questionnaires to be sent to the selected Intermediaries
by the estimated number (using last year’s 10,000 as an estimate) of sets of proxy
materials requested by these sclected intennediaries. In this exnmple, we divide
2,000 by 10,000. Fstimates should be checked against actual orders as they are
reeeived, if ible.

Suppose Bank A is one of the 50 sclected intermediaries and that it requests 500
sets of proxy materinls, Then Bank A should be sent 100 questionnaires (one ques-
tionnaire for every five sets).

(1)
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Nore.—lesuer X uses last year's roquests for proxy materials to select the
intermediaries who will be sent questionnaires and also to determine how many
questionnaires each selected intermediary will receive hecause the issuer endeavors
to process each request for proxy material as it is received. If issuer X chooses
instead to wait until all or nearly all requests are received and process them all at
the same time, then it could use this year's requests as a basis for allocating
questionnaires.

3, INDIVIDUAL SHAREOWNERS

As with the seleetion of intermediaries, the selection of individual shareowners
to receive questionnaires should be made on a random bhasis, Again, the purpose
of randomization is to avoid concentrations which will bias the sample,

If an alphabetic list is rendily available or can be compiled without too much
difficulty, then we would recommend using such a list to achieve randomization.
For example, if you have 5,000 individual shareowners who will be sent proxy
materials nnd 500 questionnaires to distribute among them, then you could send
a questionnaire to every tenth name on the list.

f you cannot work from an alphabetic list, then the same method could be
applied to any other list as long as it is reasonable to assume that the resulting
sample is not concentrated with any identifinble segment of the p‘(‘)]pulntion (that
is, the largest or smallest sharcholders, sharcholders from a particular area of the
country, ete.). .

4. POR ASSISTANCE

If you have any questions or problems as to the proper sampling technique,
please contact either James Burgess——or Jeff Davis——, Any other questions
or problems should be dirccted to Robert J. Millstone.

Instructions to Brokers and Banks Regarding Distribution of Shareholder Ques-
tionnaires to Beneficinl Owners of Sccuritics on Behalf of the Securities and
'Exchange Commission

Pursuant to subsection 12(m) of the Securities Exchange Act of 1934 the Securi-
ties and Exchange Commission is conducting 2 study of the practices of recording
the awnership of securities in other than the name of the beneficial owners.

The Commission requests your cooperation in the distribution of the enclosed
questionnaires to shareholders in the manmer described hefeinafter. Specific
questions or problems shouid be directed to the issning company from which you
have received these questionnaires.

Instruclions

The enclosed shareholder questionnaires are to be included with the proxy
materials of the issning company sending you these questionnaires and sent to a
random sample of beneficial owners of the issuing company. In order that the
results of the survey will truly represent the universe of heneficial owners it is
essentinl that the questionnaires are sent to the owners in a random mannecr.
While it is not possible for the Commission to prescribe the exact sample meth-
odology to be used by each bank or broker due to differences in record keecping,
the b:xam ies discussed below should provide general guidelines on the methods
to .

E-tmplc H‘A”

Intermediary “A” (either bank or broker) requests 2,000 sets of proxy materials
from Issuer “X”. Along with the 2,000 scts of proxy materials, Intermediary “A”
receives 200 shareholder questionnaires. Intermediary “A” keeps its records of
heneficial owners on a computer list which ranks all accounts Ly size of aceount.
In order to insure that the questionnaires are distributed to a stratified sample
of shareholders, Intermediary *“A" encloses one questinnnaire in every tenth
(200-+-2,000=1-+-10) sct of proxy material mailed.

Ezample **B”
Intermediary “B” also rececives 200 qucstionnaires and 2,000 sets of proxy
materials from Issuer “X”. However, Intermediary “B" keeps its beneficial owner



3

records by type of account (institutional or retail) and by zip code. For the
common stock of Issuer *“X"”, Intermediary “B" has 200 bene owners which
are classified as ix_xstitutionai nccounts and 1,800 classified ns retail accounts.
Under this situation, Intermediary “B” would send 20 (one tenth of the 200) of
the questionnaires to institutional accounts and 180 (one tenth of the 1,800)
to retail acecounts. As with the previous example Intermediary “B’”’ would enclose
one questionnaire to every tenth set of proxy materials mailed to insure that the

uestionnaires are distributed to each zip code in a manner representative of
all the beneficial owners’ addresses.

In brief, all intermediaries should attempt to randomize the distribution
of the sharcholder questionnaires in a manner which is the most practical and
least burdensome in terms of the methods used to keep beneficial owner records.
Because records will be kept on the number of shareholder questionnaires being
sent, it is requested that every intermediary return any undistributed question-
naires to the izsuing company.

SecURITIES AND ExcrANGE COMMISSION,
Washington, D.C.

Deax Sraresouper: The Securities and Exchange Commission, the Federal
agency which regulates and oversees the securitics markets, is involved in a
Congressionally mandated stugly concerning, among other things, the method by
:i‘ng‘t?-?b p&(:lxy matcrials, annual reports and other shareholder information are

uted.

Through the voluntary survey set out on the reverse side, the Commission
invites your participation in the study. The questions are intended to obtain
your views on the effectiveness of communications between corporations and
their sharcholders and to assist the Cominission in determining what measures
are nceded to improve those cornmunications. We urge your thoughtful response
and thank you for your participation in this survey. A postage paid envelope has
been provided for return of the (}uestionnaire.

In addition, if You wish, plense feel free to submit any further comments or
suggestions on a separate sheet of paper.

Sincercly,
Roperick M. IliLLs, Chairman,

REQUEST FOR SHAREHOLDER INFORMATION
A. in what city and state do ycu reside?

city State 71p code

B. Are vou an institution (including a trust or an estate) or an individual?
(check one)
1. () Institution
2. () Indivigual

C. On what date did you receive the proxy material accompsnying this
quest.iolnnnirc?

mo. day year

D. What company is the subject of the proxy material that you received with
this questionnaire?

E. Was the proxy material accompanying this questionnaire forwarded to you
by (check one): -
1. () the corporation whose shares you own?

2. () abroker?

(name)
(name)
(ploase specify)

3. () abank?

4. () other?
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F. It your securities are held by a broker or bank, would you cbjeot to having
your broker or bank disclose yuur name and mailing address to the corpora-
tion whoee shares you own, 80 that the corporation could communicate with
you directly? (cheok one)

1. ( ; 1 would object to having my name and address disclosed.

2. ( I would not object to having my name and address disclosed.

G. Do the instructions accompanying this proxy material call for you to return
the proxy card to (check one):
1. ( the corporation whose shares you own?

2. ( A broker?
3. i a bank? :
4. other (please specify)?

H. How many shares does the enclosed proxy card entitle you to vote?

1. Has it been your practice to vote shares which you own? (check one)

) O | ; Always
2. ( Sometimes
3. () Never

J. Do you have any complaints regarding the transmission of proxy materials,
annual“x;fports or other sharcholder communications? Please be as specific
ag possjble,

Questionnaire jo.* Issuers
Securities and Exchange Commission Questionnaire for Issuers «

General instruclions

A. Except where otherwise indieated, the information .vt =.ud in this ques-
tionnaire relates to the 1976 proxy season (March, April, May and June, 1976).

B. If your answer to any of the following questions requires information for
which you do not have precise statistics, answer the question with your best
estimate, and write *ESTIMATIS" in the right hand margi~ next to your answer.

C. If there is insufficient room for any answer, please continue your answer
on a separate sheet of paper and attach it to the completed questionnaire.

D. (1) As used in this questionnaire, the term “intermediary’’ n.2ans brokers,
bhanks, and trust companies which hold securities in their name or in the name
of a nominee for their own account or for the accounts of customers who are the
beneficial owners of such sceurities.

(2) As used in this questionnaire, the term “ten day rule” refers to rules promul-
gated by registered national securities exchanges, which permit broker-dealars,
under eertain circumstances, to vote securities held in street or nominee nume
on behalf of customers. In general, these rules require that brokers vote only
on certain non-controversial issues. For example, see New York Stock Exchange
Rules 451 and 452.

E. Unless otherwise indicated, the term “proxy materials”’ as used in this
questionnaire includes the proxy statement, annual report, and any other mate-
rials distributed by an issuer in connection with its annual meeting.
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F, If you have difficulty in eompletmg any of the questions or if any of the
questlons are unclear to you, please conta

for Special Counael

unse

Securities and Exchange Commission
500 North 1 Street
Washington, D.C. 20549

Le Manh Tri

Branch Chief

Dirvectorate of Economic and Policy Research
Securities and Exchange Commission
500 North Ca itol Street
Washingto lk 20549
Approved by GAO, "B-180231 (876020), Expires 12-31-76.

Issuer Questionnaire

Issuer’s Name—.

Address of Prmclgal Place of Businee.s———

City, State, and

(v 3 Dunng the 1976 proxy season. proxy mailings to your voting common
shn.reholdcrs were :mdertaken by which of the following:
{i)——Your corporation.
(ii)——A bank transfer ms%ent. (Please identify.)
(iif)——A non-bank transfer agent (Please identify.)
(iv)—A prox§ solicitation firm (Please 1dentnfy{
(v)—/—Other (Please identify.)

(b) If the mailing of proxy material to your voting common sharcholders was
undertaken by an entity other than your corporation, please indicate your reasons.
(Check all ap licable.)

costly.
(ﬂ)—More eﬂ‘icicnt.
(iii)——A greater sharcholder vote
(iv)——Other (Please specify.)

2. (a) If you do not employ a proxy solicitation firm on a regular basis, have
you emplo; ed such ﬁrms;zor particular purposes?

M) If “ es,” under what circumstances did you employ such a firm, and
what semees did the firm perform for you?
3. (a) Briefly describe your classes of voting stock and indicate if each class is
common or preferred.
to(blz What is the total number of recordholders for each class of your voting
stoc
(¢) What is the total number of sharcs issued and outstanding for cach class
of iour voting stock?
M (;) Whlx;t was the meeting date for this year’s annual shareholders’ meeting? +—
onth—-——Day
M(b)thWhat wns the record date for this year's annual sharcholders’ meeting?
(4] 1)
5. How was the investment community informed of your record date? The
information was transmitted to: (Check all apghcnble)

M(n)trA I;mtlonnl securities exchange(s). (Please speeify.)——On what date?

onth——Day——

D(b)—-The National Association of Sccurities Dealers, Inc. Month——
ay——

(c)——A clearing corporation or depository. (Please specify.) Month——

a

(ﬁ)-—-——A financial news service(s) or publishing service(s). (Please speeify.)——
Month——Day

(e)—-—Othcr (Plcmsc specify.)——Month——Day——.

6. As of your record date, how many of your recordholders of voting common
stock were in the following groups of intermediaries?

(2) Banks or trust companies——.

{b) Brokers—.

¢) Other institutional holders—.

80-014—76——8
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7. As of your record date, how many shares of your voting common stock were
held of record by the following grops of intermediaries?

(a) Banks or trust companics —.

{b) Brokers .

(c) Other institutional investors —.

8. How do you determine which recordholders are intermediaries to whom you
send a rearch card?

9. (a) Dwuring what ird were your search cards mailed to intermediary
recordholders? From: Month—— day-—— to Month—— day——.

gb) How many search cards did you mail?

¢) How many search cards were returned?
d) How many intermediary recordholders requested proxy materials other
than by returning your search eard?
(¢) How many intermediary recordhkolders requested more than one set of
proxy materinls?
(f) What was the total number of scts of proxy materials requested by inter-
medinries?
() How many ?ersons other than recordholders requested more than one set
of mﬁ' materials?
81) ow many of the persons in category (f) above sought reimbursement for
distributing proxy materials?
10. (a) How many broker intermediaries ordered proxy materials:
(i) Before your mailing of search cards?
(i) Within 10 dnys after your mailing of scarch eards?
(iii) 10 days to 21 days after your mailing?
tiv) More than 21 day= after your mailing?
(1)) How many bank and trust company intermediaries ordered proxy materials:
(i) Before your mailing of search enrds?
(ii) Within 10 days after vour mailing of search cards?
(iii) 10 dnys te 21 days after your mailing?
(iv) More than 21 days after your mailing?
(c) How many institutional holders other than banks, trust companies and
brokers ordered proxy materials:
{i) Before your mailing of scarch cards?
(ii) Within 10 days after your mailing of search cards?
(iii) 10 days to 21 days after your inailing?
(iv) More than 21 days after your mailing?
11. (a) If an intermediary does not promply respond to your search eard, do
yosz )c(}tflt‘x‘wt t,I}c intermediary? —— Yes; —— No.
ves,
(i) Please describe your follow-up procedure.
(i) How many days after the mailing of the search card do you contact
the intermediary?
12. (a) In your distribution of proxy materials to non-intermediaries do you
mail annual reports and proxy materials together as a unit? Yes. — No.
(b} If “no” do you mail the annual reports by:
—— First class mail?
—— Third class bulk mail®
—— Private distributor?
——— Other? (Please specify.)
(c) X *““yes,” how are the materials packaged?
(d) If “yes,” do you mail the proxy material and annual reports by
—— First elass mail?
—— Third class bulk mail?
—— Private distributor?
—— Other? (Please specify.)
z:j) gnoyour mailings of proxy materials to intermediaries:
a you: .
—— Mail proxy materials to intermediaries as soon as a request is received?

or
a;:?ccumulabe a substantial number of requests before mailing proxy
materi
(b)(i) Do you request the intermediary to distribute annual reports and proxy
materials separately? —— Yes. —— No.
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(ii) 1t “yes’?’ to your knowledge, how do most intermediaries distribute the

Third class bulk mail
—— Private distributor
~—— Other (Pleasc specify).

Q- s\lons 14 through 17 call for information rcgarding the transmission of
search onrds and proxy materials to the intermediaries listed at the top of the
answer columns,

r
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interaediary? E

i

17. ¥ov many sets af proxy i
materials were sent to!
each intermediary? I

i
|

18. (n) What was the total number of sets of proxy muterials sent to your
intermediary recordholders in connection with this year’s annual meeting?

(b) What was the total number of sets of proxy matemls sent to your non-
intermediary recordholders in connection with this year’s annual meeting?

19. During what period were proxy materials sent te your nou-intermediary
recordholders? From: Manth —— day —— To: Month —— day.

20. After proxy materials were first forwarded to your intermedmry record-
holders for distribution to your beneficinl shareowners:

(a) How many of those intermediaries requested additional sets of materials?

(b) low many additional sets of materials were requested by those
intermediaries?

21. What percentage of your total common voting shares issued and outatanding

was voted at your annual meeting in
105 (a) 10767 %; (b) 1976¢ %, (c) 19747 %; (d) 187372 ——%; (e

%-.

22 (n) ng the proxy for the annual meeting in each of the following years
contain all, some or no matters which could be voted on by a broker-intermediary
recordholder pursuant to a ‘“10-day rule’” of a national securities exchange?

f) 1876: All ; some ——; none ——; don’t know ——,
) 1075: All —; Some ——; none ——; don’t know ——.
iii) 1974: All ; some ——; none ——; don’t know ——,

iv) 1973: All -——, some ——, none -——' don’t know.
v) 1972: Al ——; some ——; none ——; "don’t know ——.
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(b) For each year'’s annual meeting for which your answer in (a) above was
“some,” indicate:

(i) As to each matter which could be voted on by a broker-intermediary pursuant
to a “10-day ¥ what percentage of 1your total shares issued and outatanding
was voted in:? 19767 ——. 19757 ——, 10747 . 19737 . 19727 .

{if) As to each other matter, what percentage of your total shares issued and
gtgn%téanding was voted in:? 19767 ——, 19757 —. 19747 ——. 19737 ——,

23. How many complaints have you received since Jan 1, 1975, from your
beneficial owners regarding the solicitation of proxies, the ttal of proxy
materials, or any other matters relatlgg to issuershareholder communications?

Please deacribe in detail the nature of the complaints, If the number is Iarge,
indicate the general categories of complaints and the number of complaints in
each category, and attach as an exhibit to the completed questionnaire copies of
com;iﬁts e:hich are representative of the general categories of complaints which
you ved.

24. (a){i) Do you reimburse intermediaries for forwarding proxy materials and
annual reports? —— Yocs. No.

(ii) If “‘no,” please explain.

(b)(yi') Do yol‘\lt reimburse intermediaries for forwarding quarterly reportx?

es. o. :

(i) If “no,” please explain.

(c)(i) Do you reimburse intermediaries for forwarding all other shareholder
communications? —— Yes. No,

(ii) If “no,” please explain.

25. (a) How mar:ierequeste for reimbursement did you receive from intermediary
recordholders for forwarding of proxy materials to your beneficial owners in
connection with this year's annual meeting?

(b) Did you decline to pay any bills from intermediaries who sought reimburse-
ment? (If so, please explain your reasons.)

(¢) How many intermediaries who requested sets of materials did not scek
reimbursement for forwarding such materials?

26. (a) Were you billed for the forwarding of annual reports or proxy materials
in connection with this ycar’s annual meeting by any persons or entities who
were not recordholders? —— yes. no.

(b) How many such bills did you receive?

(e) (1) Did you decline to pay any such bills? —— yes. ——no.

(ii) If “yes,” please explain your reasons.

27. (a) Ylease indicato the highest and lowest per unit billed by inter-
mediary recordholders for forwarding this year's proxy materials and the average
per unit charge of all such billings:

() Where the proxy material and annual report were forwarded together as a
unit. —— Highest. Lowest. Average,

(ii) Where the proxy material and annual report were forwarded separately.
—— Highest. —— Lowest. Average.

(b) For the highest and lowest per unit charge in a(i) and a(il) above, please
attach as an exhibit to this questionnaire the bills seeking the highest and lowest
per unit charge and indicate on those bills the number of sets of proxy materials
sent to the intermediaries who sought the highest and lowest per unit charge.

(c) (i) How many bills received from intermediary recordholders were itemized
to show the cost of Bostage (or shipment if done otherwise than through the
postal service). ills.

(ii) With respect to those bills, please indicate the highest and lowest per
unit charge and the average per unit ch for postage (or shipment if done
otherwige than through the postal service). Please attach copics of the bills which
sought the highest and lowest per unit charge for postage or shipment and indieate
on those bills the number of sets of proxy materials sent to intermediaries who
shoug‘l;t the highest and lowest per unit charge. —— Highest. —— Lowest.

verage.
28. (a) (i) What was your average per unit postage or shipping cost of gendin
annual reports and proxy materials to non-intermediary recordholders this year

1 Tn answering thiz question do not restrict your answer to the number of shares voted hy brokers pur-
m:m e:ft‘ lo-:iay rule but rather answer with the total vots, whether by brokers or other recordhclders
en o vote,
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(i) What was your average per unit postage or shipgtng cost of sending annual

reporta and proxy materials to inteninediary recordholders this year (that is,
excluding charges by intermediarics for forwarding the materinls to bencficial
sharcholders of your securities)?

(b) (i) Exclusive of design, o‘printing, and materials costs, what was the to..|
cost and total per unit coust of packuging, handling and sending annual reports
and proxy materialy to non-intermediary recordholders this ycar? Incinde a bricf
explanation of what costs were included in your computation, and how such costs
were allpeated. —— Totud coat. Total per unit cost.

(ii) Exclusive of design, printing, and materials costs, what was the total cost
and total per unit cost of peckaging. handling, and sending annual reports and
sroxy materials to your beneficial <harcowners through intermediary record-

olders this year? Include a brief eaplanation of what costs were included in
your computation, and how such costs were allocuted. —— Total coat. Total
per unit cost.

(iii) Do the figures given in (b) (i) and (b)(ii) above include the following costs
incurred in packaging, addressing and otherwise preparing the annual reports and
proxy materials for mailing or shipment? If ro, please indicate the antount of each
of these costs for the mailing or shipment of annual reports and proxy materials
to intermedinries and non-intermnediaries this yenr.

(a) Mailing costs: Intermediary ; nonintermediary——.

(b) Other direet eusts (including wages and salaries): Intermediary
nonintermediary .

(c) Depreciation of machinery: Intermediay

(d) Overhead cost of building: Intermedinry

(;-_) Other overhead costs: (Pleuse specify.) Intermedinry
m-liary-—-—, :

29. In your expericnre, does the current system of transmitting issuer com-
munications to beneficial owners through intermediaries operate satisfactorily for
the transmission of proxy statements and annual reports? (Please explain your
ANKWOr.)

30. In yoni experience, does the enrrent system of transmitting ixsuer com-
munications to heneficial owners tbrongh intermediaries operate satisfactorily
for the transnission of quarterly reports? (Please explain your answer.)

31 In your cxperience, docs the current systen: of tmnsmittiug ivsuer coni-
munications {0 beneficinl owners through intermediaries operate satisfactorily for
the transmission of ovher routine sharcholder communications? (Please explain
VOUr answer.)

32, Tn your experience, does the enrrent system of transmitting issuer com-
munications to benelicinl nwners through intermediaries operate satisfuctorily in
the cvct)\t of a tender offer‘or a counter-sulicitation of proxies? (Please explain your
auswer,

33. What problems, if any, would you encounter if brokers were unable to vote
scenrities pursuant to a 10 day rule? (Plense expiain your answer.)

34, In your exroriencr, has the issuer-shareholder communications system bheen
afiected favorably or adversely by the interposition of securitics depositories?
(Pli-ase explain your answer.)

33, What steps do you believe should he taken to improve the current system of
t,rmxsmi;,ting proxy materials through intermediarics? (Please cxplain your
anuswar,

36. (2) In your experience, dues the current system of transmitting proxy
material through intermediaries entail custs which should be reduced or climi-
nated? (Please explain your anzwer.)

ih) If su, please indicate the nature of these costs and how they might bLe
reduced or climinated,

37. (1) Do you believe the costs of the current system of transmitting proxy
material throigh intermediaries should be reallocated among issuers, inter-
urediaries and beneiteial owners? (Please explain vour answer.)

(1) K so, please indicate which eosts should be reallocated, the reasons for the
reallocition and the method of realloeation.

38, Instead of issuers sending search eards to interinedinries, do you believe
intermediaries should bLe reguired to take the initiative in contacting issuers
regarding the number of sets of proxy materiulz needed? (Please explain your
an=wer.)

30, (x) Do you.beliove that under certain cirenmstances the identities of hene-
ficial owners should be diselnsed to issuers? _

W I so, inder what circumstance< shoutd this information be diselosed?

; nonintermediary .
; nonintermediary: .
; noninter-
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(i) Should this disclosure be extended to all beneficial owners or cnly to certain
categories? (Please explain your answer.)

(1if) What steps should be taken to effect the disclosure of beneficial ownership
that vou believe ap&ropﬁate? (Please explain your answer.)

" (iv)(a) Should the identity of beneficial owners he disclosed to other
issuers? (b) If so, to whom should this information be made available?

(v) Hf the identitics of beneficlal owners are diselosed, what steps, if any, should
be taken to protect the privacy of such beneficial owners?

(vi) If you had access to the names and addresses of all sharcowners both
beneficial and of record, would you modify either the frequency of your com-
munications with shareowners or the types of communications? If so, what
changes would you make?

40. Plcase provide the name of the person in your organization with overall
responsibility for your proxy department. Name—— Mailing Addres« .
Phone Number—-.

Exzhibits

41. Please attach a sample of the search eard which you sent to intcrmediaries.

42. (a) Please enclose a copy of your annual report, proxy materinls and all
other materials sent to your non-intermedinry sharcholders in connection with
this year’s annual meeting, packaged as they were sent, if possible.

(b) Plense attach a cogy of any materials, instructions, or other communiea-
cations sent to intermediary recordholders. (other than SEC questionnaires).

43. Plense attach a copy of the invoice for the forwarding of proxy materinls
received from each of the intermediaries listed in Questions 1417,

44. During this year’s proxy scason, at the uest of the Commission, you
distributed questionnaires to a scleeted number of your shareholders who held
directly in their own name and to 2 number of intermediaries who represented
beneficial owners of your securities. On a separate sheet of paper, please deseribe
the method used to distribute the guestionnosires. In particular, please provide
the following information:

(2) How did you determine which intermediuries were to reecive questionnaires?

{b) To what intermediaries were questionnaires sent and how many question-
naires were sent to each intermediary?

(¢) How did you determine which of your sharcholders holding directly in their
own name were to receive questionnaires?

(d) Ilow were the questionnaires packaged for distribution to individual
shareholders of record. For exawmple, were the questionnaires included with
your proxy materials or zent with the annual report; was the questionnaire
attached to the annual report or included loose in an envelope?

Questionnaire for Brokers

Securities and Exchange Commission Questionnaire

General Instructions

1. Except where ntherwize indieated, the information requested on this gues-
tionnaire relates to the 1976 proxy season. (March, April, May and June, 1976).

2. Quextions which discuss your proxy forwarding procedures relate to the pro-
cedures used to forward proxy materials to customers whoe are entitled to exercise
voting rights with respect to securities held in nominee or street name.

3. As uxed in this questionnaire, “nominee name” refers to arrangements u-ed
by institutiopal investors (e.g., banks or trust commpanies) for the negistration of
securities held by thent for their own account or for the necounts of their customers
who are the benefieal owners of the seeuritios, “Street name” refers to w specindized
tyvpe of nominee name registration whereby a broker registers in itx naune, or in
the name of its nomince, securities Jeft with it by its customers or held by it for its
own account.

4. If your answer to any question recpiires information for which you do not have

recise statisties, answer the gquestion with your hest e~timate, and write *FNTI-
MATIE?” in the right hand margin next to your answer.

5. If there is insuflicient racin for any an=wer, please eontinne your answer on a
separate sheet and attach it to the completed gquestionnairve.

G. Unless otherwise indiciated, the terin “proxy materials™ ax wsed in this gues-
tionnuire includes an issuer's proxy statement, aunual report, and any other
materials forwarded by au issuer in connection with itx annual meeting,

——— — e e _ . N e el BN | T




81

7. If you experience difficulty in completing any of the questions or if any of the
questions are unclear, please contact:
Robert J. Millstone
Senior Special Counsel
Seccurities and Exchange Commission
500 North Capitol Street
Washington, D.C. 20549

ILe Manh Tri
Branch Chief
Directurate of Iiconomic and Policy Research
Securities and Exchange Commission
500 North Capitnl Street
Washington, 1D.C. 20549
Approved by GAO, B-180231 (S76020), Expires 12-31-76.

Questionnaire for Brokers

Broker’s Name——.

Address of Princiyal Place of Business—.

City, State, and Zip Code—.

1, o forwards issuers’ proxy materials to your customers?

i. ( ) Yourself.

il. ( ) A subsidiary (Please specify name of entity).

iti. ( ) An independent contractor {I’lease specify name of entity).
iv. () Other (Please specify name of emit.vg.em

2. In what cit{(ies) and state(s) are your proxy forwarding functions performed?

3. Which of the foilowing issuer-sharcholder communications do you forward
as a matter of conrse to your customers? (Check all applicable answers.)

i. ( ) Al materials (If you check this answer, please do not check any
other responses).

ii. { ) Proxy materials.

iti. ( ; Annual reports.

iv. { ) Quarterly reportes

v. Information regarding mergers, tender offers, aud reorganizations.

vi. () Press releases.

4. If you do not forward all issuer-sharcholder communications, what is your
basis for deciding what material to withhold and what mnaterial to forward to
your customers?

6. If a customer provides instructions that proxy materials and other com-
munications are not to he forwarded, do you comply with such inztructions?

i. Yes. ii. ( ) No. ili. ( ) Sometimes (Please explain).
8. How do ynu become aware of isstiers’ record dates and annual meeting dates?
(Check all a plt;icable answers,)
i. ( {l ulletins of the stock exchanges (Please apecify.)
ii. ( ) Bulletins from clearing eorporations or depositories (Plense specify.)
iii. ( ) Commercial bulletin services (Please specify).
iv. () Search cards from issuers.
v. { ) Other (Please specify.)

7. In order to obtain annual reports and proxy materials to send to your
customers,

i. { ) do yon request proxy materialy from the issuer without waiting
to receive a search card? or

ii. { ) do yon want until the issuer sends von a search card to request
woxy materials?

&, If you normally wait until issuers send yon search cards, is there sume period
after which you request proxy materials from those from whom no search card
has heen received?

i. { ) Yes. (Please describe your procedure.) ii. ( ) No,

9. In forwarding issuers’ proxy materials to cnustomers for whom you hold

seeurities in nominee and street name:
i. € ) Do you send unsigned proxy cards to yonr customers and instruct
them to return the cards to you? ur
ii. € ) Do you sign and send proxy cards to your customers: and azk them
to return the cards directly to the iscuer? or
iii. € ) Do you use another procedure? (Please describe.)
10. Do you seek reimbarsement from jxsuers for forwarding proxy materials?
i. () You ii. ( ) No. iii. () Varies (Please eaplain).
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11. () Do you have written policies and procedures regarding the transmission

of issuer-sharcholder communications to your customers?
i. ) Yea. ii. ( ) No.

Y If 0, please attach a copy of such policies and procedures as an exhibit
to the campleted questionnaire.

12. On what date does your fiscal year end?

13. On May 25, 1970, how many ‘customer accounts did you have which held
voting securitirs in aominee or street name?

i.v ) Less than 50, it. () 50 to 250. iii. { ) 251 to 1,000. iv,
€ ) 1,001 te 5,000, v. () 3,001 to 25,000, vi. () 25,001 to 100,000,
vii. ¢ ) Over 100,000.

14. How many issues were represented in your nominee or street name holdings

of voting securitics as of Mav 28, 19762
i. () Lexsx than 100. ii. {( ) 101 to 500, fii. ( ) 501 to 1,500.
iv. () 1,501 to 8.600. v. { ) Over 8,000.

15. fa) Do yout ever arder proxy materials from an issuer before the record date?
i. 0 ) Yes, fi. € ) No.

(b) If you order proxy materials before an issuer's record date, how do you
determine how many sets of materials to order?

16. What percentage of issuers ,whose issuca you hold in nominee or street name,
sent seurch cards to you inquiring whether you represent beneficial owners of their
securities?

i. ( ) More than 95. fi. ( ) 75 to 95%. Gii). ( ) 59 to 747,
iv. { ) Less than 40%;.

17. What pereentage of issuers failed to send proxy materials to you after
you notified them that you represented beneficial owners of their securities
and ordered proxy materinds? .

i. () Less than 5%. ii. ( ) 3% to 10%. fii. () 119% to 25€,.
iv. ( ) More than 25%%.

18, Of those iszuers who did send you sets of proxy materiuls, what percentage
sent the materials so that you received them:

n. Less thun § days before their annual meeting? ——%.

b. 5 to 10 days belore their annual meeting? 7.

e. 11 to 15 days before their annual meeting? _____“..

d. 16 to 25 days hefore their annual mecting? ____Te.

e. More than 25 days before their annual meeting? Co-
f. After their annual meeting? %o, .

19. fa) Did you find it necessary to request additional proxy materials from an
issuer after your initial request for proxy materials for your beneficial shareowners
was filled? 5. ¢ ) Yes, ii. ( ) No.

(1) If vou found it necessary to request additional proxy materiala from an
issuer, why was the additional order necessary (e.g., order improperly filled the
firct time, customer purchases b fore record date, cte.)?

(e) If you found it necessury to request additional proxy materials, what per-
centage of issuers filled your orders for additional proxy materials properly and in
a timely manner?

i. ¢ ) More than 95%. fi. ( ) 755510 95%%. fil. ( ) 507, to 74%¢.
iv. { ) less than 507,

20. Please indicate on a per unit basix the reimbursement you sought for the
items below and the basis (e.9., “1007¢ of postage costs,” “guidelines of NYSL,”
“cost plus 5%4,” ete.) for determining reimbursement sought, The matter of what
unit basis vou u=2 in responding to this question is left for vour definition; use
whatever unit basis you find manageable in responding. However, describe in
the space provided the unit that you have used (e.g., “per ounce,” “per mailing,”
‘“per 100 envelopes,” ote.).

If you did not seck reimburzement for any item listed, please write “Not
Sought” where applicable. Each item requires a response; if an item i not appli-
cable, Rlc-nse write “N/A" and state cthe reason.

(u} Service fee:
i. $—— per ~- -~ (Define unit.}—.
fi. Basiz for secking reimbursement:

(h) Postage:
i. 83— per {Define unit.)——. ,
ji. Busis for secking reimbursement: .

- F o Srerwr=4 W T » »pv - ) 1 s = t ~ e
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(c) Envclopes for maijling proxy materials to your customers:
i. $&—— per —— (Define unit.)——,
ii. Basis for sceking reimbursement:
(d) Return Postage:
i. (Define unit.)—.
ii. Basis for seoking reimbursement:
(e) Ynvelopes for return of proxies from customers:
i. §&—— per —— (Define unit.)—.
ii. Basis for sceking reimburzement:
(f) Other (Please specify.):
i, $—— per —— (Define unit.)—.
ii. Basis for sccking reimbursement:

21. (a) lHow many complints related to the area of issuer-shareholder com-
munications did you reccive in the lust 12 months?

) Please describe in detail the nature of the complaints, If the number is
large, indicate the genernl categorics of conplaintz and the number of complaints
in cach category, and attach as an exhibit to the completed questionnajre copies
of complaints which are representative of the general categories of complaints
which vou received.

22. What was the total number of sets of proxy materials that you mailed
during ycur last fiseal vear?

23. What were the gross costs allocated to the following itens in your proxy
operations during your last fiscal yvear?

a. Mailing costs $—-—,

b, Other direet costs (including wages and salaries) S——.
c. Depreciation coat of machinery $——.

d. Overhead cost of the building $——-.

¢. Other overhend cost $ . (Mense speceify.)

24. For your last fiscal year, what was the percentage of yoru expenditures listed

in question 23 nllocated to proxy operativns during March, April, May and June?
a, Mailing coxts Co.
b. Other direct costs fincluding wages and salaries) ——C¢.
¢. Depreciation cost of machinery o
d. Overhead cost of the building Cee
e. Other overhead cost ‘o (Plonse specify.)

25, During vonr Iast fiseal year, what was the total reimbursement you received
from jsruers for your proxy operations? $——.

26. During your last fiscal year, what was the total amount of fees which you
reccived from customers for administrative and bookkeeping services relating to
maintaining securities in nominee or street name necounts? (Pleaze attach as an
exhibit to the completed questionnaire a copy of your schedule of fees for such
services.) § .

27. (a) How many employees, including supervisory persunnel, work in your
proxy department on a full-time, year-round basis?

(b) How many additional employees, including supervisory personnel, worked
in your I)roxy department during all or most of this year's proxy season (March,
April, May and June)? Full-time? . Part-time .

(c) How many work hours (i.e., the total number of hours worked, whether by
part-time or full-time, supervisory or non-supervisory personnel) were devoted to
your proxy operations in thia year's proxy scason (March, April, May and June)?
—— hours,

(d) Ilow many employees, including supervisory personnel, worked in your
anxy department during all or most of last vear's proxy scason (March, April,
May and June 1975? Full-time ——, Part-time ——.

(e} Jow many work hours (f.e., the tutal number of hours worked, whether by
part-time or full-time, gupervisory or non-supervizory personnel) were devoted to
vour proxy operations in lust year's proxy season (March, April, May and June
1973)? —— hours.

(fy ITow many hours are in vour normal work day? hours.

Questions 28 throngh $4 call for information regarding the transmis<ion of
specific issuers” proxy material to eustomers for whom you hold voting sceuritiex
in nomince and street nune. If you did not hold any seeurities of an enumerated
issuer in nomince or street name during the 1976 proxy season (March through
June), so indicate by using the desighation “N'A” for the answer to giestion 28
and leave blank the answer spaces for guestions 29 throngh 34.
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3. Do you huve any aceounts fur which you hold n power of attorney entitling
you te vote the securiti. s contained in such accounts?

I your eustomers do nof send their voting preferences to yYou or to your agent
for tabulation and forwurding to the issuer, omit guestions 36 and 37.

36. (1) Do you arz a matter of course establish a time prior to an issuer’s annual
meating after which voting preferences received from your customers are not
voted? §, () Yesx, ii. ( ) No.

(L) If you have such a policy, bricfly deseribe it:

. (c) {f \_\iuu have such a policy, i= it communieatea to your customers?i. { ) Yes,
it. ¢ ) No.

37. (a) If your customers fail to exercize their voting rights, do you vote their
shares pursnant to, and to the extent permitted by, the rules of u ~celf-regulatory
organization? i, ( ) Yes, ii. ( ) No.

(b) If “yes,” do you as a matter of course vote your entire position {or manage-
ment?i. () Yex, i. £ ) No. .

(¢) If you do not vote your catire position for management, under what circum-
stanees do you vote against management?
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38, In your experience, does the current system of transmitting issuer-share-
holder communications through intermedinries operate satisfactorily for the
transmission of proxy statements and annual reports? (Please explain your answer)

39. In your experience, does the current rystem of transmitting issuer-share-
holder communications through interniediaries operate satisfuctorily for the
transmission of quarterly reports? (Please explnin your answer.)

40. In your experience, does the curront system of transmitting issuer-share-
halder communications through intermedinries operate satisfactorily for the
transmixsion of other routine sharcholder communications? (Plense explain
your answer.)

41. In your experience, does the current aystem of transmitting issucr-share-
holder communications through intermediaries operate satisfactorily for the
transmission of a tender offer or a counter-solicitation of proxics? (Please explain
YOUr answer.)

42. What problems, il any, would oceur if hrokers were unable to vote securities
pumum}t to a 10 day rule of a national gecuritics exchange? (Please explain your
answer.

43. In vour expericnee, hagr the current issuer-sharcholder communications
syvstemn been affceted favorably or adversely by the interposition of sccurities
depositories? (Please explain your answer,)

44. What steps do you helieve can or should he taken to improve the current
system )ul transmitting proxies through intermediaries? (Please explain your
answer.,

45. (1) In your expericnee, does the current system of transmitting J)roxics
throngh intermediaries entail costs which should be reduced or eliminated? .

(b) I =0, please indicate the nature of these costs and how they might be
redueed or eliminated.

46. (1) Do you believe the costs of the current system of transmitting proxy
nuaterial through intermediaries should be reallocated mmong issuers, brokers, and
beneficial sharcowners?

{h) If =0, pleaxe indieate which costs should be reallocated, the reasons for the
reallocation and the method of reallocation.

47. Tonstead of issners sending search cards to hrokers, do you believe hrokers
rhonld he required to take the fnitiuti\-o in contacting issuers regarding the num-
ber of sets of proxy materials needed? (Please explain your answer.)

48, (n) Do von beliove that under certain circurnstanees the identities of vour
customers who hold seeurities in street or noinee name or such customers of
other brokers should he diselosed 1o jssuers? (Ploase explain your answer.)

ih)ti) If o, under whut circumstances should this information be disclo<ed?
(Please expliin your answer.)

Gid Should this diselosiure he extended (o all beneficial owners ¢ only to « ortain
entegories? (Please explain vour answer.)

(i) What step= should be faken to effect the diselosure of benefieial owner<hip
that yau bedieve appropriate? (Please explain your answer.)

(¢)(i» Xhonld the identity of beneficial owners be diselosed to other than issuers?
(Please explain your answer).

(ii) "; g0, to whom should this information be available? (Pleaze explain your
answer,

() If the identities of heneficial owners are diselosed, what steps if any, should
be taken (o protect the privaey of sueh beneticial shareewners?

49, () Nave you read the Seeurities and Fxchange Commission’s Preliminary
Repurt \t_n Congre=s on notninee and street name ownership of seeurities? i, () Yes,
I U jNo,

(h) If =0, please indieate any comment: which von have,

y fe) 1If nt, \\';'u\l_d you like to reevive a eopy of the Preliminary Report? & ()
[ () N,

M. Pleave provide the name of the person in vour organization to eontact for
further information concerning your responses to this guestionnaire. Name -——,
Title ——. Address ——. Telephore Number ——.

Erhibits

I. Plea~e attach a copy of your written policies and procedures, if any, regarding
the trawsmissivn of izsucer-sharcholder eommunications to your customers.

1L Pleuse attach copies of cutaplaints representative of the eategories given in
response to guestion 28,

HIL Please attach o eopy of your schedule of fees for administrative and beok-
keeping serviees relating 1o maintaining securitivs in nominee and street name
gecounts.
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Questionnaire for Banks
Securitics and Exchange Commission Questionnaire

General Insiructions

1. Except where otherwise indicated, the information uested on this ques-
tionnaire relates to the 1976 proxy scaxon (March, April, May and June, 1976).

2. The questions relate to procedures used to forward proxy materials to
customers whose securities are held in nomince name,

3. As naed in this questionnaire, “nomince name” registration refers to the
arrangenment whereby a bank registers seeurities held pursuant to a custodial or
trust arrangement in its name or the nae of its nominee.

4. If there i insufficient room for any answer, please continue your answer on a
separate sheet and attach it to the completed questionnaire.

5. If an answer to any of the following questions requires information for which
you do not have precise statistics, answer the question with your best estimate
and write “ESTIMATIE” in the right hand margin next to vour answer,

6. Unless otherwive indicated, the term “proxy materinls” s used in this
questionnrire includes the proxy statement, annual report, and any other ma-
{erinls forwarded by an issuer in connection with its annual meeting.

7. If you experience difficulty in completing any of the questions or if any of
the questions are unclear, please contact:

Robert J. Milistone

Nenior Special Counsel

Necurities and Exchange Conimi<zion
300 North Capitol Street
Washington, D.C. 20349

1. Manh Tri

Branch Chief .
Directorate of Economie and Poliey Re~carch
Securitior and Exchange Commix<ion

500 North Capitol Street

Washington, D.C. 20549

Approved by GAO, B-180231 (876020), ixpires 12-31-76.
Questionnaire

Name » Address of Principal Place «f Business ——. City, State, and
Zip Cade .

1. Who forwnrds issuers’ proxy materials to your customers?

i. ( ) Yourself

ii. () A subsidiary (IMease specify name of entity)) ———-———
it ( ) An ind(-’)(-ndont. contractor (Please specify name of entity.) — - —
iv. () Otier (Please specify name of entity.) — ——————— v —come o oo

2. In what city(ie=) and state(s) are your proxy forwarding funetion< performed?

3. Which of the following issuer-sharcholder communieations do you forwired
o< 2 matter of course to your customers? 1 Cheek all applicable answers,)

i. ( ) All materials (If you cheek this answer, please do nut cheek any
other respimse),

ii. () Proxy materials.

iii. () Annual reports,

iv. € ) Quarterly reports,

v. () Information regarding mergers, tender offers, and reorganizations.

vi. () Press releases,

4. If vou do not forward all issuer-sharsliolder communications, what ix your
bazis for deciding what material to withhold and what material to forward te
your eustomers?

a. If a enstomer provides instructinns that proxy materials and other com-
munications are not 1o be forwarded, do you comply with such instruetions?
i.0) Yes, ii. ( ) No. ili. ¢ ) Sometines (Please expain).

6. How do vou becume aware of is<suers' annual meeting dates? (Cheek all
applicable answers)

i. { ) Bulletins of the stock exchanges (Please specify).

ii. () Bulletins from clearing carporations or depogitories (Please speeify ).
iit. { ) Commercial bulletin services, ( Plewse sprecify.)

iv. ) Search cards from issuers.

v. () Other (Please specify).

fm——— - P - —e - e
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7. In order to obtain annual reports and proxy materials to send to your

customers,
i. ( ) do you request proxy mater; il from the jssuer without waiting to
receive a search card? or
ii. ( ) do you wait until the issuer sends you a search card to request
roxy materials?

8. If you normally wait until issucrs send you search cards, is there som= period
after which you request proxy materials from those from whom no search card
has been received? i. ( ) Yes. (Please describe your procedure.) ii. ( ) No.

9. In forwarding issuers’ proxy materials to customers for whom you hold
securitics in nominee name:

i. ( ) Do you send unsigned proxy cards to your customers and instruct
them to return the cards to you? or

ii. ( ) Do you sign and send proxy eards to your customers and ask them
to return the cards directly to the issuer? or .

ili. ( ) Do you use another procedure? (Please describe.)

10. Do you seck reimbursement from issuers for forwarding proxy materials?
i. () Yes. ii. ( ) No. iiil. ( ) Varies (Please explain).

11. (a) Do vou forward proxy materials to all custodial customers for whom
the bank holds, in nominee name, securities for which the bank does not have
voting discretion?i. ( ) Yes. ii. ( ) No.

(b) Do you forward proxy materials to all custodial customers for whom the
!m(nk)hc;l_ds, in ngm(inc)o i\zamc, securities for which the bank has voting discretion?
i es. ii. o.

{(c) Do you forward proxy materials to co-trustces where the bank has sole
.\:ut(ingi d':?crction for sccuritics held in nominee name in trust accounts?i. ( ) Yes,
ii. No.

(d) Do vou forward proxy materials to co-trustees where the bank has shared
_\:ul(iusg dlé'scrotiun for sccuritics held in nominee name in trust accounts?i. ( ) Yes.
ii. 0.

12. (n) Do you have written policies and proeedures regarding the transmission
of is.i:u-r-shnreholdcr communications to your customers? i. { ) Yes. ii.
({ ) No.

(b) If =0, please attach a copy of such policies and procedures as an exhibit to
the completcd questionnaire.

13. On what date does your fiscal year end? Month . Day .

14. On May 28, 1976, how many trust and custodial accounts do you have
holding voting securitics in nominee name?

Trust accounts Oustodial accounts
i. Lessthan 50 __ . .. __________ () ()
i, S0 to 230 oL () ()
ili. 251t0 1,000__ ______________ { ) ()
iv. 1,001 to 5,000, __________.__ () ()
v. 5,001 10 25,000 ______.__.___ () ()
vi. More than 25,000. __________ () ()
15. How many issucrs are represented in your trust and custodial nominee

name holdings of voting securitics as of May 28, 1976?
Trust accounts Custodial accounts
i. Lessthan 1000 . ____._. () ()
il. W to OO0 oL ., () ()
iii. A0 to LAO0. _______________ () ()
iv. 1,601 to 8000 _________. « ) ( )
v, More than S,000_ ... .__... () ()

16. What pereentage of i<suers, whose jssues you hold in nominee name, sent
seareh cards to you inquiring whether you repre<ent beneficial owners of their
seeurities? i. () more than 95¢,. . ( ) 75 to 959¢. iii. { ) 50 to 74¢,.
iv. () less than 500 ;.
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17. What percentage of issuers failed to send proxy materials to you after you
notified them that you represented heneficial owners of their securities and
ordered proxy materiels? i. () less than 5. ji. () 5% to 105;. iii. ( )
119, to 25%. iv. ( ) more than 25¢%. )

18. Of those issuers who did send you scts of proxy materials, what pereentage
sent the materials so that you received them:

a. Jess than 5 days before their annual meeting? %o
b. 3 to 10 days befare their annual meeting? .

c. 11 to 15 days before their annunl meeting? Cee

d. 16 to 25 day= before their annual meeting? Cee o

¢. More than 23 days before their annual meeting? Ce.
f. After their annual meoting? — ;.

19. (a) Did you find it neecessnry to request additional proxy materials from
an issuer after your initinl request for proxy materials for your beneficial share-
owners was filled? i, () Yes. it. ( ) No.

(b) If you found it necessary to request additional proxy material from an
issuer after receiving an initial shipment, why were additional orders necessary
‘(!c.&, Otl;d;'; improperly filled Jhe first time, customer purchases before record

ate, ete.

(c) If you found it necessary to re?uest additional proxy materials, what
percentage of issuers filled your order for additioral proxy materials properly
and in a timely manner? :

i. { ) more than 95¢;.
ii. ( ) 75%, to 94%.
iii. ( ') 50% to 74%.
iv. () lcss than 50%.

20. Please indicate on a per unit basis the reimbursement you sought for the
items listed below and the basis (e.g., “1005, of postage costs,” “‘cost plus 5G¢.”
etc.) for determining reimbursement sought. The matter of what .- i basis you
use in responding tc this question is left fur your definition; use w tever unit
basis you find manageable in responding. However, dereribe in the space provided
et:,lg unit that you have used (e.g., “‘per ounce,” “per mailing,” ‘per 100 envelopes,”

2.

If you did not seck reimbursement for any item listed, please write “Not
Sought” where applicable. Each item reguirea a response; if an item is not applie-
able, please write “N/A” and state the reason.

(8) Service fee:

i. $ __ per (Define unit.)_ .
ji. Basis for secking reimbursement:
(b) Postage:

i.$ ___ per {Define unit.) .
ii. Basis for secking reimbursement:
(c) Envelopes for mailing proxy materials to your customers:
i. rer — {(Define unit.) .
ii. Basis for sccking reimbursement:
(d) Return Poatage:
i. § })er (Define unit.) .
ii. Busis for secking reimbursement:
(e) Envelopes for return of proxies from customers:
i.$___per___ tDefineunit)__ .
ii. Baris for seeking reimbursement:
(1) Other (Please gpeci ir.):
i (Define unit.) .

i, per
ii, Basis for seeking reimbursement:

21. (a) How many complaints related to the aiea of issuer-shareholder com-
munications did you receive in the last 12 months?

{(b) Please describe in detail the nature of the complaints. If the number is
large, indicate the general categories of complaints and the number of complaints
in each category and attach as an exhibit to the completed questionnaire copies
of comp!aict:’ts which are representative of the general categorics of complaints
you received.

22. What was the total number of sets of proxy materials that you mailed In
your last fiscal year?
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23. What were the gross costs allocated to the following items in your proxy
operations during your last fiseal year?
a. Mniling costs § .
b. Other direet costs (including wages and salaries) $ .
¢. Depreciation cost of machinery $ .
d. Overhead cost of the buildin# s .
e. Other overhead cost $ (Plense specify.)

) 24. For your lust fisenl year, what percentage of your expenditures listed in
question 23 was alloeated to proxy operations during March, April, May and June?
a. Mailing costs <

’
Yo

(13
bh. Other direct costs (including wages nnd salaries)
: ¢. Depreciation cost of machinery ‘a-
. d. Overheud cust of the building e
e. Other overhead costs Ca (Please specify.)

25. During your last fiseal year, what was the total reimbursement you received
from issuerx for your proxy operntions? §——,

28. During your last fiscal yenr, what was the total amount of fees which yon

hd received from customers for administeative nrd bookkeeping services relating to
maintrining sceurities in nominee or street name accouna? (Please attach ax an
exhibit to the completed questionnaire a copy of your schedule of fees for such
services, .

27. (a) How many employees, including supervisory personnel, work in your
proxy department on a full-time, year-round basis?

(b) How many additionnl employees, including supervisory personnel, worked
in your [)roxy department during nll or most of this year’s proxy season (March,
April, May and June, 1976)7 Full-time . Part-time .

(¢) How many work hours (i.c., the total number of hours worked, whether by
part-time or full-time, supervizory or non-supervisory personnel) were devoted
to your proxy operations in this year's proxy seazon (March, April, May and
June)? —— hours.

(d) How many employees, including supervisory personnel, worked in your
Rroxy department during all of most of last year’s proxy season (March, April,

1ay and June 1975)? Full-time ——. Part-time ——.

(¢) How many work hours (i.e.,, the total number of hours worked, whether
by part-time or full-time, supervisory or non-supervisory personnel) were devoted
to your proxy operations in last year's proxy season (March, April, May and
June 1975)7 —— hours.

(f) How many hours are in your normal work day?

hours.
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Questions 28 through 34 enll for information regarding the transmission of
specifie issuers’ proxy material to custodial customers for which you held voling
sceuritics in nominee name and to those persons who share or have sole voting
dircretion for securities held in nominee name in trust accounts. If you cid not
hold any securities of 1an enumerated issucr in nomince name during the 1976
proxy scason (March through June), so indicate by using the designation “NJ/A”
rather than by leaving the answer space blank. (* c” denotes custodial accounts
and “t” denotes trust accounts).

THE ISSUERS TO
WHICH QUESTIONS
28-34 RELATE
ARE THOSE AT THE
RIQHT,
L d -
28, Whst was the mumber of IR
sccounts vith resord date ot S JR [ U Y ARV DU MU
positisns in the voting coamon: ! .
-8tock of escn issuer? - - - ¥ . : . . R : e
] : } [ H .
25, Wha* wes ;cur ‘ctel record ¢ I i ! : :
Al

dee poed in tne vesing
com=orn £105k ol ess: issuer?

2L, Of those seosunte set oult
in questisn 27, how meny
accounts helds

{e) Zess <han 200 gherest

{t) 121 %o €27 shares?

I

!

!

i
{
|
!
{
|
|
{
{
{
\
{
{
|
!

{e) 41 <> 2,002 shares”

— e e e s et ta e lem o e =t = =
' * ' .

| i

.

e olialealen
4
.

{d) mere then 2,000 shares?

31, On wkat cote ¢i¢é you receive . . H .
& secrcn carc fros ecch R :

icsaer?

-~
*ona e
P

32, Or whct dete did you reguest
Fro meteritls fren eath . :

Lli.uerd .

23, Cn it Get2 SI2 you recelv

—— e o me e ccmam (e -

Ty meter Sran eadn ’ : :
Levecr? i H ]
. ] R
3o, Afeer pezriv: of prozy matir- ! . i : ! .
" tnocnast dote oid pou : ! : i : B
i1 provy rotericl: N * . t [}
;o ocuteer T . . l ! i . H

If your custodianl customers do nol send their voting preferences to you_ or to
yvour agent for tabulation and forwarding to the izsuer, umit question 35.
33, () Do you as a matter of course establizh a time prior to an issuer's annual
meeting after which voting preferences reecived from your customers are not
voled? 1. ( ) Yes, il. ( ) No.
(1) 1f you have such u poliey, brictly deseribe jt:
(c) ;f {'l)ll have such a policy, is it communicated to your customer=? i, ¢ ) Yes,
i o« Na,
36. (a) Do you ever vote custodial share « withont eustomer instruetions?
i. () Yes. Please explain under what circum-<tanees:
ii. ( ) No.
() If “vex,” do vou as a matter of cours<e cast for management all the shares
vou vote? i, () Yes, ii. ( ) No,
() If you do not cast for management all the shares you vote, under what
* circumstances do you vote against management?
37. {a) When you possess sole voting diseretion on behalf of trusg areonnts, do
you vote the shares held in the teust acconnt? i () Yes. ii. ¢ ) No.
(b)) H “yes,” do yon, as amatter of course, cast for management all the shares

your vote? i. ( ) Yes.  ii. ( ) No.
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(c) If you do not cast for management all the shares you vote, under what
circumstances do you vote against management?

38. In your ecxperience, does the current system of transmitting issucr-share-
holder communications through intermediarics operate satisfactorily for the
tmnsmi:)uion of proxy statements and annual reports? (Please cxplain your
URWCT,

39. In your expericnce, does the current system of transmitting i ~uer-share-
holder commnications through intermediaries operate satisfactorily for the
transmission of quarterly reports? (Plense explain your answer.)

40). In your cxperience, does the current system of transmitting issuer-<hare-
holder eommunieations thmuih intermediaries operate sutisfactorily for the
t.r:msmi;ssion of other routine sharcholder communications? (Please explain your
UNKWET,

41. In your expericnee, does the current system of tran<mitting issuer-share-
holder communications through intermediaries operate satisfuctorily for the trans-
mi.«icm)ot a tender offer or & counter-solicitation of proxies? (Please explain your
ARSWOT, .

42. In vour expericnce, has the current issier-sharcholder communications
system been affected favorably or adversely by the interposition of securities
depasitories? (Please oxplain your anawer.)

43. What steps do you believe can or should be taken to improve the enrrent
s,\'stem) of transmitting proxics through intermediariex? (Please explain your
answer).,

44. (a) In your experience, does the current system of transmitting proxies
through intermediaries entail costs which should be reduced or eliminated?

(h) f =0, please indicate the nature of these eosts and how they might be reduced
or eliminated.

45. (a) Do you belicve the costs of the current system of transmitting proxy
material through banks should be realloc.ted among issuers, banks and beneficial
sharcowners?

{h) If so, please indicate which costs should be reallocated, the reasons for the
realloeation und the method of reallocation.

46. Instead of issuers rending search cards to banks, do you believe banks should
be required to take the initiative in contacting issuers regarding the number of
sets of proxy materinls needed? (Please explain your nuswer.)

47. (1) Do you helieve that under eertain circumstances the identities of your
customers whose sccurities are held in nominee name or such customers of other
intermediaries should be disclosed to issuers? (Please explain your answer.)

th) (i) If =0, under what circumstances should this information be disclosed?
(Please explain your answer.)

(ii) Should this disclosure be extended to all beneficial owners or only to certain
ciategories? (Please explain yonr answer.)

tiii) What steps should be {aken to effeet the disclosure of beneficial ownership
that yon believe apprapriate? (Please explain your answer.)

{e) (i) Should the identity of beneficial owners be disclosed to persons other than
isaners? (Please explnin Your answer.)

(ii) If so, to whom should this information be available? (Please explain your
answer.)

(d) If the identitics of beneficial owners are disclosed, what steps, if any, should
be taken to proteet the privaey of such heneficial shareowners?

48, 12) Have you read the Seewritivs and Exchange Commission’s Preliminary
Report to Congress on nominee and street name ownership of securities? i. ()
Yes. ii. ( ) No.

(b)Y If su, please indicate any comments which you have.

(¢) If not, would you like to receive a eopy of the Prediminary Repert? ic ()
Yes. it. ( ) No.

49). Please provide the name of the person in yvour organization to contact for
further information concerning Your responses in this guestionnaire. Nane ——,
Title -- --. Address -, Telephone Number -~ -—-,

Erhibits

1. Plewse attich a copy of your standard trust nercement.

IL. Please attach a copy of your standard enxtodial agreement.

L. Please attoch a copy of your written policies and procedures, if any, regard=
ing the transmixsiun of issucer-sharcholder communications to your customers.

V. Please attach copics of complaints representative of the eategories given in
Pesponse to auestion 22,

V. Please attach a copy of your schedule of feex for ndministrative and book-

keeping services relating to maintaining ~ceuritics in nominee accounts,
LXUBK D N Sy Y



APPENDIX D

SamrLiNe MeTHODOLOGY, 1976 PRrOXY SkisoN SGRvEY

It was determined that specific data needed to study the praetice of reenrding
the ownership of securities in street or nominee name would best he obtnined
through o survey of the experiences of sharcowners, issucrs, brokers and banks
during the 1976 proxy secason. Therefore, four questionnaires were designed to
solicit information from those groups.! The tack of drawing samples of banks,
brokers, and issuers that would be adequately representative of the populations
and provide a basis for valid conclusions was initiated by developing appropriatc
lists from which to sclect the samples. The lists from which the =amples were
drawn were stratified by variables related to the issues in the Study.

BANK QUESTIONNAIRE .

The information for suleetinf the sample of banks was derived from source
duta compiled by the Board of Governors of the Federal Reserve Ryvstem, the
Federal Deposit Insurance Corporation, and the Office of the Comptroller of
the Currency. The sanple was siratified by xize of trust department as=sets.

Table 1 is the populution table for the bank sample which shows the number
of insured commereial banks, the value of their total trust department aszots at
the end of 1974, and the {otal as<ets in personul trusts and estates of these banks.
The percentages in this table indicate that about 66 percent of the trust assets
are held by 1.5 percent of the topulntion.

In selecting o sample of banks, the goal was to survey banks which potentially
would have a large percentage of shares in nominee name, and it was therefore
decided to survey a disproportionate share of lurger banks., An attempt was
made, however, to obtain a rensonable sample of smaller banks in order to
determine if the size of the bank affected any of the results.?

The andequacy of the selected sample of banks is retlected ir Table 2. The 149
responding banks accounted for 36.8 percent of trust assets and 32.8 percent of
persenal trust and estate assets of the population.

TABLE 1.—TRUST ASSETS OF INSURED COMMERCIAL BANKS BY SIZE OF TRUST DEPARTMENT, 1974

P [Dollar am-unts in thousands)
' Petsonal trust and estate
Trust assets assels
Size of trust department Dollar Percent Dollar Percent
(miilions) Banks value of total valve of total
€0 3215, 582, 38t 3 $17,585.280 534
40 27, &9 8.4 14 465 10.2
€3 22,674,737 7.0 13,154,385 9.3
139 24, 744, 126 7.6 14,036,933 9.8
187 13,361,209 4.1 8,138,930 57
267 9, 425, 083 2.9 6, 58%, 800 4.6
418 6. 748, 451 2.1 4,627, 627 32
3% 2, 558 445 .3 1, 804, 036 1.3
2,49 2, 73, 5¢1 8 2,135,133 1.5
L{: - | I 3,999 325,328,392 100.0 142,614,359 100.G6

Source: Derived from data of the Board or Governors of the federal Reserve System, the Federal Depowit Insurance
Gorposation and the Office of the Comptroler of the Currency. Ofice of Secunties industry and Selt-Regulatory Economics,
Directosate of Economic and Policy Reseasch. .

1 The questionnalres are reprodueed in Appendix C.
? Due to the potential burden of the reporting requirement, no bank with urder €5 millfon fn trust asets

way sejected for the survey.

(02)
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TABLE 2.~TRUST ASSETS OF RESPONDING BANKS COMPARED TO POPULATION OF INSURED COMMERCIAL BANKS

[Doller amounts in thousends)

Trust assatls Personal ttust snd eslele

sssets
Percont of Percont of
Size of trust department (milions) e Sorer  poputation Solg  PoPietion
T T
Pofimm 21 Gaw A
3 51 22.3 i"&”’ 26
i 2,442 U5 183 LeANl 20.0
135 18 844,150 8.3
189 2 112,430 24
7 61, 083 2.4 13 26
149 118,687,030 3.8 4,737,309 Y

Source: Derived from data of the Board of Governors of the Federal Reserve System, the Fedaral t _Insurance
Corporstion and the Office of the Complralier of the Currency. Office of Securities Industr mm—mm Ecanomks,
Directorats of Economic and Policy Research, Y

BROKER-DEALER QUESTIONNAIRE

The population of brokers for this study was all brokers that were required to
filo Forin X-17A-20 with the Commission in 1975, which aro those with gross
revenues of more than $500,000 in 1978 or 1974.

The NYSE member brokers were drawn from a sub-population eomposed of
218 full-clearing member firms carrying customer accounts? For %u of
stratifieation, the number of customner accounts curried by each broker was
utilized. As with the sample of banks, a greater proportion of larger brokers
was selected in order to obtain the maximum coverage of broker prox‘y oPemtlnmt.
Non-N YSE member brokers were seleeted on the same basis as N Y85 member

firms.

‘The adequacy of the coverage of the selceted sample of brokers Is reflected in
the response of 118 brokems shown in Table 4. The 87 responding N YSE brokers
have 87.3 pereent of the customer accounts of all N YSE members. The 31 non-
N YSE brokers reported 37.5 percent of their sub-poj.nlation’s customer accouits,

TABLE 3, —CUSTOMER ACCOUNTS OF CARRYING BROKERS, 1978

NYSE carrying brokers Non-NYSE carrying brokers
Percent of

Firms Actounts ht:l fFirms Accounts ’.mm

9 , 2.0 0 0 0

L LT A
8 g& % 52 64,098 16.7
36 1.8 5 7), 188 10.5
2 162, : 4.0 12 %471 25, ;

27 99,192 2.5 21 62 18.
38 64, 263 1.8 32 03 129
B ot 3§ EEy
F ] 3 0 - W -2
28 4,028,104 100.0 161 384,084 100.0

Source; Joint Regulatory Reports and X-17A-20 Reports. Office of Securities tndustcy And Sel-Regulatory Econemics,

§
H
|
g
g
[
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TABLE 4.—HUMBER OF C'ISTOMER ACCOUNTS OF RESPONOING BROKERS COMPARED TO POPULATION OF CARRYING
’ BROKERS

NYSE fiems Non-NYSE frms
Number ”::.mu Humbes r:nuu
finas Number  pepeistion Number  popuiation
PRE ® 1 .4 i
18 231 52.8 3 a% 03
10 ™ by 4 N4
11 ) 352; ] 12
18 81 s i ! 7"
10 2985 “o 3 i!n %11
YN .3 M) 143, 961 3.5

2 Soint and X-17A-20 o
mmm‘? Mw.yu m Raperts. Ofice of Securities industry and Seil-Reguistory Economics,

ISBUVER QUESTIONNAIRE

For the non-h us population of issucrs, a sample atratificd by the
number of common outs was expected to yield a more reliable
indication of proxy opurations than a random sample of issuers.t The source for
compiling data for the population and sample of issuers was Standard & Poor's
Investor Statistical Laboratory l%glg which provided data for 2,500 corporations
listed on the NYSE or Amex. ASD was the source for the data on issuers
whose securities are unlisted and quoted on NASDAQ." Inciuded among the 159
reapondents are 137 NYSE and Amex listed corporations and 32 companies
quoted on NABDAQ. The 32 NASDAQ eomFa.nlea which were solcoted by usin

a random numbor table, account for a total of 163 thousand recordholders an

199 million common shares outstanding. Tho common shares of the 127 reporting

NYSE and Amex jssucrs account for cloven percent of the common shares Hate&

on the two exchavu.

The ndequacy of the u'.'&"a""’ is supported by tho stratification variables. For
cxample, when the 127 issucrs are compared with the population, it can be
preen that the sample eaptured 256 pereent of tho issuers with over 160 million
listed shares and 36 percent of the common sharos outstanding. Among the sub-
population of fssucrs with 70-100 million shares outstanding, the sample captured
12 percent of the issuces and elevon percent of the common shares outstanding.
While the sumple enpturcd a lesscs percontage of the common shares outstanding
in the lower range of the common share-size ¢ {t nevertheless captured a
reasonable proportion of the issuers in these classos for analysis of the effects of

jxsuer size on proxy operntions (sco Tablo 5),
BHARFOWNER QUESTIONNAIRE

The distribution of questionnaires to sharcowners was accomplished by routing
the questionnaires through participating issuets who distributed them in oon-
junction with the distribution of their annual reports and proxies. Ninety-seven
imuers were asked to distribute sharcowner questionnaires and 95 actually
distributed them. The issucrs were provided with a quantity of shareowner
questionnnires proportional to the number of their reco Iders. Along with the

yestionnaires the fssuers reecived fnstructions as to the method of allocating
their supply both to a sample of their intermediary recordhotders and to a snmgle
of their lnd’l'vldual sharcholders, (The instructions are reproduced in Appendix C.)
‘Those intermediaries which received a supply of questionnaires from issuers were
also given instructions (reproduced in Appendix C) as to the method of selecting
a umm sharcowners to receive questionnaires. Abont 100,000 ;]uuﬁonnnlm
were buted and almost 206,000 shareowners responded. Approximately 2,000
questionnafres were not used for statistical purposes due to insufficient data.

er——
¢ It would have heen preferable to siratlfy the nmpkm number of rrcordhold *rs, but thisinformatien
was not avaitable in 8 machine-rondabia format, On the of the samplo of reporiing insuers, the cotrels~
tion coetBeient betwaen the number of recordhiniders and shores outstanding wus 078, indicating that shares
outstan was virtually uﬂod s stratification varlable ax the number of vecordholders,

S NASDAQ i3 an actonym for the NASD Aulomated Quotations System.

’
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TABLE 5.—COMMON SHARES ISSUED AND QUTSTANDING OF RESPONDING ISSUERS BY CLASS SIZE COMPARED TO
POPULATION OF NYSE AND AMEX LISTEO COMMON SHARES

[Im thousands]

NYSE and AMEX Issver populstion Responding sample of NYSE and AMEX Issuers
o Nt Ty

Nember of of siond! Percent of
9, 657 0 1 2.7
B8 o 4 o8 H
3,021, 108 12, 20 1 4.3
m 4, 208 g. 19 m? tﬁ
121 2.32“ 7 179, 514 [}
[4] 1,89 818 8 0 [ ] 0
27 1,&!!3 S, 4 in, 4 14.8
R B PR
n % :Z 2 }g 4
H % ¥ g H 3
20 3,672,438 15,8 5 1,332, %5 3&3
2,50 23,709,700 100.0 127 2,658,733 1.2

”m:vlthMumMmmlmmMWanMthnhvhu-ll voling

Source: Standsrd and Poor’s Investor A [ Economi
d MNI':] Shll'sllullabuam Office of Secacities Industry ond Self-Regulatory 69,

In eral, tho selection of {ndivigual shareowners was made on a systematio
sampling basls, as o to a random sampling basis. For example, if an issuer
or termedlc.rgoo 5,000 individual sharcowners who would recelve mey
materials and questionnafres to distributo among them, the issuer or inter-
medlary was asked to send a qzestionnaire to every tenth name on an alphabetical
list of shareowners. The same sampling method was to be applied to any other
tﬂpe of listing as long as tho x’tasultlngl sample did not create a concentration of
shareowners associated with any identifiable segment of the l_{:opulai.lon, such as
the namllest or lnrgest shareowners or shareowners from a particular region of the
country.

Control procedures

Ench of the bank, broker and issuer snmples was -Jivided into two sub-samples.
One mb-sample of each group received advance notice of the survey in o to
obtain their cooperation and to advise them generally as to what data would be
requested. The other sub-sample of each group wus designed to serve as a control
group, These ‘“non-notified” sub-samples were composed of the same number of
entitics as the “notified” sub-samples, and their members were 8o as to
mirror as nearly as practicable the distributions represented by the notified sub-
sawples. Thero were no major differences in the response rates between the notified
and the non-notified sub-samples. Of the responding banks, 46 percent were non-
notified; 52 porcent of the responding brokers were non-notified; and 43 t
of the responding issuers were non-notified. With regard to the timcliness of trans-
mittal of shareowner communications, there were no significant statistieal dif-
ferences in the responscs of the notified and non-notified sub-samples,



APPENDIX E

Broxer REespoNprNTS!

Adams, Harkness & Hill, Ino,
Amorlcnn Paclfic Sccurities Corporation.

Bache Ilalney Stuart Inc.
a
J. 8 Co., Inc

George K. Bn & Lompnn\' Incorpornted.
Becker Seourities Corporation
Beckman & Co., Ine,
Bellamah, Neuhauser & Barrett, Inc,
Birr, Wilson & Co. ., Inc,
Willlam Blair & Company.
Blyth Eastman Dillon & Co., Incorporated.
Boxworth, Sullivan & Ccmpany, Ine.
J. C. Bradford & Co.
Brown, Linlc & Mahthall Incorpornted.
Burbunk & mpanv Ine.
Buys-M dompnny
Cantor, Fltsgernld & Co,. Inc.
Colin, {1ochstin Co.
nn‘ni& Company.
Cowen pan; .

Dawmm & Co of ‘lrginln, Ine.

Dilion Rud& Co Iuc

})):fe:&igoumham' &C Incorporated.
e| m om »any, Incol

A. G. Edwards e’

Jiffress, Goldman & Pagol Inc.

Eppler, Gteiln & Turner, Inc.

Faulkner, Duwklns & Sullivan, Ino.
Ferrin & Com Ine.

The Fimst Bouton bonmrnuon
Foster Bros.,, Weber& Co., Inc.
Frost, Johnson, Read & Smlth, Inec.
Goldman, 8achs & Co.

Granger &Co

Gruntal & Co

anifen, Imhoft & 8amford, Inc.
Haas Securities Corp:oration.
Hazlett, Burt & Watson, Ine.
Heine, Fishbein & Co., Inc.
llenderson, Harrison & Co.

Hill & Co.

Hinkel Northwest Inc.

Hopper 8oliday & Co., Inc.
Hornblower eoks llemplnll Noyes Inc.
E. F. Hutton & Company, Inc

The Illinois Co. McCor |ck Incorpomt.ed
Ingnlls & Snyder.

Interstate Securities Corporation.

tAsa nsult of techinical dificulties, the fnformation submiited by several of tho respondents was not

incinded in the survey
(00)
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Investors Financial Services, Ine.
Janney Montgomery Scott Inc.
Jefleries & Cmé\opany, Inc.

Keele, Bruyette & Woods, Inc,
Kidder Peabody & Co., Incorporated.
11. 8. Kipnis & Co.
Kirkpatrick, Pettis, Smith, Polian Inc.
Kuhn, Loeb & Co.
Laidlaw-Coggeshall Inc.
Laznrd Freres & Co.
Jehman Brothers Incorporated.
B. J. Levnard & Company.
Lepereq, DeNeuflize & Co., Incorporated.
Loeh, Rhoades & Co.
Mabnnz Nugent & Co.
May, Cullum, Rugiand & Brittain, Ine.
Merrill Lynch, Pierce, Fenner & Smith, Ine.
Mesiraw & Company.
Mid=outhweat Securities, Inc.
Mitehell, Hutchins Ine.
Moors & Cabot.
Morgnn Qlimstend Kennedy & Gardner Ine,
Moneley Hallgnrten & ¥stabrook, Inc.
Neuberger and Bermun,
W. I1. Newhold's Son & Co., Inc.
The Ohio Com)any.
Olde & Co., Incorpornted.
Oppenheimer & Co., Inc.
Painc, Webber, Jnckson & Curtis, Incorporated.
1. M. Payvson & Co.
11, O. Peet & Co., Inc.
Pershing & Co., Ine.
Pl't'.-«:ot.t-l Ball & Turben,
Prince-Covey & Companf, Inc.
uincy Cass Associaten, Ine,
Rafensperger, 1lughes & Co., Inc,
Raymond, James & Associutes, Inc.
W. 11. Reaves & Co., Inc,
J. W. Redmond & Company.
Reynolds Securities Inc,
The Rubinson-llumphrey Company, Ine.
Rotan Morle Inc.
Sanlkin, Welch & Co., Incorporated.
Scharfl & Jones Ine.
Seott & Stringfellow, Ine.
J. & W. Seliginan & Co.
Shearson Hayden Stone, Ine.
Khiclds Model Roland Incorpornted.
Stern, Lauer & Co.
Stillman, Maynard & Co.
Stix & Co., Inc.
Sutro & Co. Incorporated.
[enry F. Swift & Co.
Thoms=on & McKinnon Auchincloss IIohlmeyer Ine.
Traub and Company, Inc.
Troster, Singer .
Trusteed Funds, Inc.
Tucker Anthony & R. L. Day, Inc.
Burton J. Vincent, Chesley & Co.
1I. C. Wainwright & Co.
Waters Parkerson & Co., Inc.
Wayne Hummer & Co.
WhiteE\wd & G 1 ted
‘hite, We smpany Incorporated.
Wilson-Davis & Co.
Dean Witter & Co. Incorporated.
Young, Sinith & Peacack, Inc.




APPENDIX F

BANK REsSroxDENTS !

Akron National Bank and Trust Company'.

Alamo National Bank of San Antonlo.

American Bank and Trust Company.

The American National Bank of Denver,

The American National Bank of St. Joseph.

The American Natlonal Bank and Trust Company of Chicago.
American Natlonal Bank and Trust ComKnny of Waukegan, Illinols.
American Security and Trust Company, N.A.
Amoskeag National Bank & Trust Co. of Manchestor,
Ann Arbor Trust Company.

The Atlantic National Bank of Jacksonville,
Attleboro Trust Co.

BancOhio/Ohio Nationnl Banlk.

Bank of America, N.T. & $8.A.

Bank of Clarkadale.

Bank of Delaware. .

Bankers Trust Company—New York,

Barclays Bank of New York.

BayBank Merchants, N.A,

Berkshire Bank & Trust Company.

Broward National Bank of Fort Lauderdale.
California Canadian Bank.

Californin First Bank,

Central Carolina Bank and Trust Company'.

The Central National Bank of Richmond.

Century First National Bank.

The Charleston National Bank.

Citibank.

The Citizens and Southern Nationnl Bank.

Citizens Bank & Trust Company.

Citizons National Bank.

City National Bank of Detroit.

Commorce Bank of Springfield.

Commerce Union Bank.

Commercial Bank & Trust Company.

Commercial National Bank.

Commercial National Bank of Peorin.

Concord Natfonal Bank.

Conrad Natjonal Bank.

Continental Bank, ]
(‘ontinental Hlinois Natfonal Bank and Trust Company of Chicago.
Crocker National Bank.

Depositors Trust Company.

Faston Nutional Bank and Trust Company.

Ellis Sarasota Bank and Trust Company.

Equibank N.A. .

The Farmera Bank.

The Fidelity Bank.

First-Citizens Bunk & Trust Company.

$ Ar o resuit of techuical ditficulties, (he Information submitted by sevetut of the respondeats was not
fncluded In the survey duta,
(88)




29

First City National Bank.

First Kentucky Trust Compnny.

First’ National Bank and Trust Company of Lincoln.
The First Natlonal Bank and Trust Company of Tulzn,
Tirst National Bank in Dallas,

First Nationnl Bank in Grand Forks.

First National Bank in Wichita.

First National Bank of Allentown.

The First National Bank of Atlanta.

The Firzt National Bank of Bosion.

First National Bank of Central Jersey.

The First Natlonal Bank of Chicago.

The Firat National Bank of Colorado Springs.
First National Bank of Commerce,

First National Bank of Dona Ana Couaty.

First National Bank of uluth,

The First National Bank of lustern Penunsylvania,
First National Bank of Fort Worth.

First National Bank of Jackson.

The First National Bank of Xansns City.

First National Bank of Maryland.

The First National Bank of Mount Dora

First Nutional Bank of Pompano Beach.

First Natlonal Bank of Toledo.

First National Bank of Topeka.

First Seourity National Bank of Beaumont.

First Sencea Bank and Trust Company.

First Trust Bank.

First Unlon National Bank of North Carolina.
First Wisconsin Natlonal Bank of Madison.

Fort Wayne National Bank.

Fulton Bank.

Giarden State National Bank.

{{artford National Bank and Trust Company.
Houston Natlonal Bank.

Irving Trust Company. :

Jusper County Savings Bank.

Kellogg-Citizens National Bank of Green Bay.
Kln(;)non Trust Company.

La Cirange State Bunk,

In Balle Natlonal Bank.

Liberty National Bank and Trust Company of Louisville.
lincoln National Bank and Trust Company.
Louiaville Trust Bank.

M & I Ameriean Bank and Trust Company.
Malden Trust Company.

Manufacturers Hanover Trust Company.
Manufacturers National Bank of Detroit.
Marine Midland Bank.

Maryviand National Bank.

Mercantile National Bank of Chieago.
Mereantile Nationa) Bank of Dallas.
Mereantile-Snfe Deposit & Trust Company.
Merchants National Bunk and Trust Company,
The Merchanis Natlonal Bank of Muncie.
National Bank and Trust Company of Columbus, Georgin.
National Bank and Trust Company of South Bend.
National (fommercial Bank and ‘Trust Company.
National Savings and Trust Company.

North Carolina Natjonal Bank.

Northeast Bank and Trust Company.

Northern Central Bank.

The Northern Trust Company.

Northwestern Union Trust Company.

‘I'he Ohio Citizens Trust Company.

Old Kent Baaxs and Trust Company.
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Old National Bank in Evansville,
Paclifiec National Bank of Washington.
Peoples Banking and Trust Co.
Peoples National Bank of Washington.,
Peoples Trust Bank,

‘The Philadelpbia National Bank.
Pittaburgh National Bank,

Republic National Bank of Dallns,
Soan Diego Trust & Savings Bank.
Sears Bank and Trust Company.
Security Bank & Trust Co.

Shawmut Bank of Boaton, N.A.
Socicty National Bank of Cleveland,
South Carolina Natlonal Bank.

South Shore National Bank,
Southern Ohlo Bank.

State National Bank.

Sterling National Bank and Trust Company of New York.

Suburban Trust Company.

Sun First National Bank of Lecesburg.
Trust Com[:any Bank.

1Inion Bank.

Union Bank and Trust Compnny, N.A.
Union First National Bank of Washington.
The Union National Bank of DPittshurgh.
United Bank of Arizona,

United Bank of Dem'er‘, N.A.

United Bank & Trust Company'.

United Penn Bank,

United States Trust Company.

United Virginia Bank.

Valley Fidelity Bank.

Virginin National Bank,

Whalker Bunk & Trust Company.

Wells Fargo Bank N.A.
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Issvrr REsPONDENTS !

ACF Industries, Incorporated.
Alasks Interstato Company.
Allled Thermal Corporation.
Ambac Industries, Incorporated.
AMCO En Corporation,
American Biltrito, Ine. :
Ameriean Business Products, Inc.
American Express Company.
American Sterilizer Commenof
American Telephono Telegraph Company.
AmericanUnderwriters, Ino.

Anchor Hocking Corporation.

Andersen Laborataries, Ine,
Anhecuser-Busch, Ineorporated,

The Babcock & Wilcox Company.

Barber Oit Corgomﬂon.

Bausch & Lomb Incorporated.

Beacon Photo Service, Inc.

The Bethlehem Corporation.

The Boeing Company.

Bonanza International, Inc,

Boston Fdison Company,

Chastle & Cooke, Inc,

Celanese Corporaiton.

Central Maine Power Company.
Certain-teed Pruduets Coproration.
Chemetron Corporation.

Chicago Milwaukee Corporation.

Chicago Pneumatic Tool Company.

Chilton Corporation.

Chrysler Corporation.

Cincinnati Financial Corporation.
Commerce Group Corporation,

Community Public Service Company.
Consolidated Accessories Corporation.
Consolidated Edison Company of New York, Inc.
Continental Materials Corporation.
Conwood Corporation.

Cordon International Corporation,

Deere & Company.

Delmarva Power & Light Company:.
Dellwood Foods, Inc.

DEN-TAL-EZ, Inc.

Diamond International Corporation.
Diamond Shamrock Corporation.

Downe Communications, Inc.

Duke Power Comﬁsny.

E. 1. du Pont de Nemours and Company.
EASCO Corporation.

Eazor Express, Ino.

.Electronic Associates, Inc.

Fansteel Inc.

Ferro Corporation.

FlightSafety International, Inc.
Gamble-Skogmo, Inec.

1 As a result of technicsl difficuliles, the information submitted by several of the respondents was not
fucinded in the survey data.
(101)
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General Cable Corporation.
General Electric Comg:n .
General Shale Produe (%rporation.
Georgia-Pacific oration,
The C. R. Gibson pany.
Gleason Works.
‘The Golden Cycle Corpration,
Graco Ine.
Graniteville Company.
Groat Western Finanoial Corporation.
Guardian Chemical Corporation.
Hazoltine Corporation.
1IMW Industrics, Inc.
Hoffman Electronios Corporation.
olly I%gﬁa.r Corporation.
Homestake Mining Company.
Imperial Corporation of America.
INA tion,
Inland Stecl Company.
Instron Corporation.
Iuternational Business Machines Corporation.
International Proteins Corporation.
Interstate Brands Corporation.
Jowa Public Service Company.
Johnson & Jolinson.
Keystone Foods Corporation,
King Radio Corporation.
KRM Petroleum Corporatlon,
The Lamson & Sessions Co,
Lecsona Corporation.
The LTV Corporation.
Lydall, Ine.
Lykes Corporation.

adison Eaa and Electric Company.
Martin Proceulng‘ Inc.
Michi Gas Utilities Company:.
The Miller-Wohl Company, Inc.
Minnesota Mining and Manufacturing Company.
Minnesota Power & Light Company.
Mirro Aluminum Company.
Molycorp, Inc.
Montana-Dakota Utilities Co.
Samucl Moore and Company.
Mor-Flo Industries, Ing,
Montana Fuecl Supﬂy Company.
Moxie Industries, Inc.
Natlonwide Homes, Inc.
NCR Corporation,
Northvess inergy Co

vorthwest LEner, mpany.

Northwestern Fﬁnd&l Corporation.
Northwestern National Life Insurance Company.
Ohio Edison Compmﬁw
8l‘d Fort Iléd;ustri

erm on.
Paoiﬁoylg:wer E Uﬁht Company.
Pan American World Airways.
Park Electrochemical Corporation.
PASCO, Inc.
Peerless Tube Company.
Pennsylvania Power & Light Company.
Perini Corporation.

Dodge Corporation.
Pblll?;s-\'nn Heu:enp? Corporation?
Porteo, Ine.

Potomac Electric Power Company.
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Jmond International, Inc.

Revore Coppor and Brass Incorporated.
II::.OJ. Reynolds Ind ush'les, Ino.

Roohutor CGas and Electrio Corporat!on.

s Mg ool

Rowan Gompan!as, Ino.
Rubbermdd noorpomwd.

%(anufaohmng Oompnny.
Slmp!ex Industr] o
%sp Com o, Ino,
State , Ing,
South Carolins y & Cns Company.
d‘&mﬂ
The Southern out Gas Company.

Stepan Chemical Com 2
Sterli Stom (201::1)«?1‘;',J ’inc.

Valn Sg::'es Ine.

tion.
enneeo shore Comptmy, Ino,
Tenn Engineering, In
oledo Edison bompmy.
'l‘opps Chewlng Gum Incorporated.
Transcon 14
Trans Union Corpomtion.

Industries, Inc.
Tum Inc !
Union Bancro&

United Park ty Mines Company,

United Reﬂninlgn &ny.

gnltod g“tag i ter tion.
nited ypsum Company,

Ward Foods, Inc,

The Warner & Swasey Company.

The Weatherhead Company,

Werner Continental, Inc.

The West Company, Inc.

Wesatern Air Lines, Inc.

Willamette Indmtrien, Ine.

F. W. Woolworth Co,

Xerox Corporation.



APPENDIX H

MaNuaL ror Proxy SontciraTioN or S8rocx 1N Broxers' Naumrs

(Propared as a joint report of the following organizations: American Soclety of
Corporate Secretarivs, Inc.; The American Stock Ex Ino.; The Nutional
.Assoclation of Securitics Dealors, Ino.; The New York Stock E'xohange, Ino.;
Securities Industry Assoclation, ii'ebruary 1976.)

INTRODUCTION

The purpose of this Manual in to promote the use of standard forms and
practices in order to facilitate solution of the problems arising in the handling of
proxy solicltations, create better financial public relations, and realize A maximum
m)omuuon of shares in brokers’ and other nomines names at meetings of

This Manual has been premed as & joint regort by the American Socioty of
Corporate Secretaries, Inc., American Stoc Exogsnge, Ino.,, The National
Association of Sesurities Dealers, Ine., Tho New York Stock Exchange, Ine., and
the Securities Industry Association.

1, PUBLICITY

Immediate newspaper publicity should be given to the calling of a meeting of
stockholders for the purpose of acting upon any matter affecting in any way the
rights or pri stockholders or any other matter not of routine nature. Such
publicity should, of course, describe the matter to be acted upon. It is recom-
mended that a minimum of thirly days be allowed detween the record date and the
meeling dale 80 a8 to give ample time for the solicitation of proxies.

11. NOTICE TO EXCHANGES OR NASD RE: STOCKHOLDER MEETINGS OR CONSENTS

A. Stockholder meetings.—The Exchanges or the NASD ghould be given prompt
notice, in wﬂﬁmof the calling of meeting of stoekholders. Such notice shouid
Excha! or the NASD not later than the tenth calendar day

prior to the of record ior the closing of the transfer books) for determination
stockholders entitled to vote at the meeting. Buch notloe should indicate the

of
date of the meeting, the date of record for determination of stockholders entitled

to vote, and describe the mattors to be voted upon at the meeting,

If the transfer books are to be closed in lleu of the taking of a record of stock-
holders, the notioe shall state the date of reopening of the books as well as the
date of their closing. ‘

B. Consents—Should a mﬂw deaire to utilizo consents in lieu of holding
a speeial meeting of stoc , the Exchanges require the following criteria

tobe :
1. A record date must be used.
2. "Consent” material must be sent to all sharcholders.
3. Corporate action is not to be taken until the solicitation period has
expired, even if the required vote is received earlier.
4. A 30-day solicitation period is recommended and a minimum of 20

. “&nunt" materinl should conform to normal proxy statement dis-
clusure standards. ]
It must be remembered that the oxehnfu reauiro a corporation to hold an
annual meetla. Sheuld consents be utllized instead of a special meeting, thoy may
only be used with prior approval of the exchanges.

(104)
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1. NOTIFICATION TO BROKERS

The standard forms reoommended In this Manual have been designed to—
A. Be readily recognized as proxy soliciting matorial

B. Bee understood by proxy departments of brokerage firms.

YRECOGNITION” of -nterhi‘ rolaun"tro &roxy solicitation is Important. Thus,

it Is urged that the celor BLUE he used suggeated forms. The use of rtane

dard forms wil) insure that proxy material will be processed more expeditiously.

1V, RECORD DATE

Brokera should be notified of meetings as far in advance of the record date a
poarible. Ten days should be deemed an absolute minimum, although longer
notice is desirable. (Notifying the brokers of a record date does not relieve tho
corporations of auﬁresli\)oml ty they may have for also notifying the respeoctive
Exchanges or the NASD,)

Brokers should be notified of this record date by the use of a search form which
also serves to provide a mothod for brokerage firms to order proxy material and
annual rcports. (S8ee Fxhibits A and B) '

Also a summariration of an amendment (December 1974) to SEC Rule 14a-3
and 14¢-7 of the Becurities Exchange Act of 1934 follows for your information:
¢, . if an issuer knows certain of its securities are held of record by a broker,
dealer, bank, voting trustee, or their nominces, the issuer must inquire as to
whother such record holder is holding on behalf of one or more beneficial owners
and, if so, the number of coples of ‘groxy and proxy soliciting materials (or
of the Information statement) and, in the case of the annual mesting at which
directors are to be elected, the number of copies of the annual report to security
holders n to supply such materinl to the beneficial owners, The issuer
must theén furnish such record holders with an appropriate number of copies
nssembled in such a form, and at such a place as each such record holder may
reasonnbly rcquast.‘clénd must pay the rensonable expenses of each such record
holder, if so requested, for mailing such material to the beneficial owners.”

DEBCRIPTION OF BEARCH FORM

(Sce Extl;x;b)m A and B In back of booklet, These can be used as a sample for
our printer.
y I¢ is recommended that corporations use n blus double posial card (perforated
to facilitate separation by broker) approximately 6%’/ x 8%/’ for each half, The
oversized card londs itsell to instant identification as proxy materiul. The double
card should meot the necds of most corporations and brokers in connection with
ordering proxy material and in advising brokers about the timetable. The in-
formation thus received will enable delivery of soliciting material to brokers
in ndequate time. Of course, the wording of suggosted forms will not fit all
situations. For example, some eor%ornuous may have nonvoting stock, whereas
others will have all classes of stock entitled to vote, similarly, In some oascs, a
bank or proxy sollciting irm will furnish the proxy material, whereas in others,
the Secretary's office or the printer may do so. The wordlng'huboen drafted to
cover most cases but obviously may need revision in order to meet a specific
situation, o..g., if a corporation plans a sccond mailing, it should be so stated,
together wi theproposeddateolmamnﬁ.e
nder “Delivery of Material to Brokers"”, ploase show under “Scheduled

Date” yuur best cstimate of the dates you e ¢t to deliver the material. In
order to comply with Securitics and Exc{mge fon and the Exchanges’
rules, it is necessary for the corporation to furnish to the broker, for distribution
to clients who are beneficlal owners, all of the proxy material that the corporation
is sendln;Dto stockholders, including the proxy and annual report. The columns
bhecded “Date Reccived” and “Date Mailed’ are for the use of the brokers.

The Information to be shown under “Sharcs Entitled to Vote” is to be furnished
by the corporation, following the record date.

Mailing instruotions must complete, Brokers must know whether the annual
Wﬂ is to be mailed with the proxy material or whether it is to be mailed uﬁpa-

ely: also how the annual report and the proxy material are to be mailed (First
Class or Third Class). Also, furnish as much advance information as possible
about “follow-up mailings”.
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The name and phone number of an individual designated by the corporation
must be listed for inquiries concerning requests fer additional proxy s
snousl reports, etc. information Is essentlal where » tlen uses the
facllities of a bank fer soliciting proxy material, the atlon must furnish
on the “search eard” the name and telephone number of the individual at the
bank In charge of the solicitation of proxies.

Some corporations do not accept telegraphic proxies. If so, pleaso ind cate.
Howevar, If they are aec:rtnble, list the proper address for thelr receipt.

Further, if the voting of forelgn holdings may be of importance to a corporation,
the corporation vo consideration to making a statement to L:rokers as
gal‘xfw the material should be aent to foreign holders, such as by alrmail or regular

The othor part of the double card would be for tho use of the broker te Indicate
§ts soliciting requirements, (Brokers have expressod concern that during & busy
Brox season clerical omissions may occur. Therefore, particularly when important

locks of atock are involved, it may bo advisable to maintain a procedure whereby
a telephone call Is made at or about the record date to any broker from whom a
responae has not then been recelved, to make absoiutely sure of his requirements.)
A booklet, List of Brokers and Banks (with names of proxy conlacls), has been
distributed. It lists names and telephone numbers of proxy contacts at brokerage
firms and certain banks. It is available from any of *he sponsoring firms listed on
the last page of this publication.

V. NOTIFYING BROKERS OF SHARFS OP RECORD

As soon as the record has been taken and stockholder accounts are ponted, it
is important to scnd cach broker a notice (Exhibit C) of the number of sharea
registered in its name at the close of husiness on the record date. This assists the
broker in ehecklni its records beeause stock may be out on loan or assigned to
another 8rm. By knowing how many shares of stock are registered in its name,
the broker can make a more accurate tally and give a maximum vote.

VI. DELIVERY OF MATERIAL TO BROKERS

Packages of annual reports, proxy atatementa, proxies, ete. should he plainly
labeled to indicate they eontain proxy material and are for inside delivery. In
addition, the label should show the name of the corporation and the meeting date.
This will assist the broker in locating material and alert the broker to the time
available for soliciting. -

Proxy material should not be assembled prior to distribution to the broker.
Envelopes should be the right size to hold the proxy soliciting material to be sent
to the brokers’ clients,

It is very important, to facilitate prompt handllng by brokers, that delivery
of annual reports and proxy soliclting material to brokers occur on the same day,
and the supplementary or additional material and follow-up material should be
identified as such,

The suggested form of label is set forth as Exhibit D. The color should be blue.
The preferred minimum sise is 5%’ X 634",

Soliciting waterial should be delivered to broke . as early as possible to ensure
its masling {0 clienls at the same time the corpo -ation makes ils direct mailing lo
stockholders. It cannot be loo sirongly siressed that the timely delivery of prexy
soliciting malerial {o brokers is of prime importance. ‘

Vil. BILLING PROCEDURES

Invoices from brokers must set forth individually the number of sets of proxy
soliciting material forwarded by the broker to its elients, the service fee incident
thereto, the postage expense, and total charﬁe. Also, the name of the brokerage
firm and ts membership, i.. AMEX, NYSE, NASD, ete. must be set forth on
the bill iteelf (See Exhibit E). It is recommended that bills from brokers not be
paid until these items of informntion are specificaligéfurnished, .

The following are the rates of reimbursement of member-brokerage organiza-
tions for all out-of-pocket expenses, including reasonable clericnl expenses,
incurred in connection with %xoxy solicitations and in mailing interim reports or
other materlal pursuant to the rules of the Exchanges:



107

i 510 ;ents for each h:'.‘c:eci;l of plioxy br‘n:tetgrgnll for thli)se meetings tlhat do not
nclude a proposal w vequires beneficinl owner instructions, plus postage,
with a minimum of $3.00 for all sety mailed; PIIS posiase
60 cents for each set of proxy materisl for those meetings which include
a proposal rgguiring benericial owner instructions, plus postage, with a
minimum of $3.00 for all sets mailed;
10 cents for each copy, plus postage, for interim reports or other material
with no minimum.

The National As.ociation of Securiiy Dealers, Inc. has also adopted these
rates of reimbursement.

Member-brokerage organizations are required to mail out such material as
provided by the Rules when satisfactory assurance is received of reimbursement
of expenses at such rates; provided, however, that a member organization may
request reimbursement of expenses at lower rates than those mentioned above
or, if agreed to by the person soliciting proxies or the company at higher ratea.
Follow up mailings shall be at the rate of 10 cents per set. A charge for envelopes
may be made only if envelopes are not furnished by the person soliciting proxics
or distributing matcriul, The 60 cent rate will apply for proxy material covering.
ithose r:li%etings which include one or more proposuls requiring beneficial owner

nstructions.

VIIf. DEPOSITORY TRUST COMPANY (CEDL & C0.) ‘““OMNIBUS PROXY PROCEDURE"

This procedure is designed to remove the Depository completely from the
communication link between issuer and Depaository Participant. In essence, the

procedure entails the reassignment of e voting rights to its Participants
through the exccution of an “Omnibus Proxy” which is mniled to th issuing
company. '

Briefly stated, a2 of the record date for a stockholders’ meeting, DTC will
praduce a Dividend/Proxy Tuke-OR iisting which identifics the Participants to
the aceounts of which shares are credited and designates the number of shares
creditcd to each account. The listing is machine-printed and attached to an
Omnibus Proxy which assigns the voting rights to the Participant’s name thercon
for the amounts shown, and authorizes these Participants to vote the issues in
their firm or corporate name. In addition, each Participant having shares of the
relevant security credited to its account receives a Proxy Record Date Notiee
advising it of the delivery of the Omnibus Proxy and listing to the issuer and
the number of shares it is entitled to vote. Thus, the Participants named on the
listing may ohtain proxy eards, appropriately complete and exccute them and
return them directly to the issuer.

In the event that subsequent adjustments are necessary in order to aceurately
reflect n Partivipant's position a corrected Omnibus Proxy and listing will he

roduced and forwarded to the issuer. Each Participant whose account is affested
Ky such adjustment is advised of its new record date pusition by means of a
corrected Proxy Record Date Notice. Identical procedures will be followed in
the event of adjournments which result in a new record date.

The complete Omnibus Proxy procedure may be obtained by contacting Val
Stevens (212) 623-2006, The Depository Trust Company, 55 Water St., New
York, NY 10041,

MI1SCELLANEOUS

1. To nssist brokers and their clients in analyzing proposals and voting, the
numbering of the proposals in the notice of meeting, proxy statement, and on the
proxy must be coordinated by number or other designation. For example, if o
proposal is numbered ‘1" in the notice of meeting and proxy statement, then it is
important that the same proporal be numbered “1" or,the proxy i‘orm; and
similarly where a proposal is designated as /A", “B”, etc,

2. The Exchanges require ut least four complele sets of definitive proxy materinl
as soon as possible after material has been cleared by the Securities and Exchange
Commission. Proxy material for OTC issues should be sent to the NASD in the
same manner,

3. As a part of normal hrokerage transactions, stock is often delivered back and
forth between stock exchange g.rma without imving the change of ownership
recorded on stock trausfer books. A request by the Exchanges that members

80-014-—76——8
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transfer such shares into their own names prior to the record date may make
proxy solicitation more effective. (For further information consult with the respec-
tive nges.)

4. On request, the Exchanges will advise the corporation whether a particular
matter appears {o be “controversial” within the meaning of their rules concernin,
voting of stock by members. (For a detailed explanation of the procedure, consult
the appropriate section of the “Company Guide” of The American Stock Ex-
change and the “‘Company Manual” for The New York Stock Exchange.) To
obtain early consideration, it is su that a copy of the proxy material in
preliminary form be submitted to the Exc for review. Any proxy state-
ment with a groposal(s) other than the election of directors and selection of
auditors should be sent to the Exchanges in preliminary form.

5. When & broker may vote without instructions under the Exchanges’ rules, it
nay give a proxy at its discretion no earlier than ten days before the meeting J:lro—
vided the proxy soliciting material is mailed to beneficial owners at least 15 days
before the meeting. C rations should keep these instructions in mind to fore-
stall needlessly contacting brokers before they legally can execute the firm's

roxy.
P 6.b'I(J)ron receipt of definitive proxy material, the Exchanges show an appropriate
8 in their “Meetings Section” of their Weekly Bulletin to guide members in
the voting of proxies. Prompt delivery to the Exchanges of the definitive prox
material will permit publication of this information in time to be of most benefit
to Exchange members.

7. Payment of bills from brokers should be made as promptly as possible and
should be accomplished within 90 days following receipt.

In conclusion

Those res ble for drafting this Manual have leaned heavily on the ex-
perience practice of those brokers and corporations whose procedures have
appeared to work satisfactorily. In some cases, adoption of certain of the suggested
procedures may require changes in what has become established aﬁractice. It is
the hope of those responsible for developing this- Manual that corporations
will conform their soliciting practice to that suggested. Ideas for improved proce-
dures will be welcome and may be forwarded to any of the sponsoring organizations.

American Society of Corﬁomu Secretaries, Inc.
One Rockefeller Plaza—New York, N.Y. 10020

The American Stock Exehmll&e, Inc.
86 Trinity Place—New York, N.Y. 10008

The National Association of Securities Dealers, Inc.
Two Broadway—New York, N.Y. 10004

The New York Stock Exchange, Inc.
20 Broad St., Floor 18—New York, N.Y. 10005

Sccurities Industry Association
20 Broad St.—New York, N.Y. 10005

V‘
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(Exhibit A)
-—— Name of Company ——

SHARES ENTITLED TO VOTE

Date of Meeting ~FOR BROKER'S USE~
Record Date CLASS OF IN NAME OF  IN NAME OF
Location STOCK BROKER  CEDE & CO.

ELIVERY OF MATER!
—FOR BROKER'S USE~ .

Enve:o;m Ox12)
Annual Reports
Proxy Materisl
MAILING INSTRUCTIONS
Initial Mailing 1tem ‘Follow-up Mailing
Domestic
Ownars
Foreign
Owners
FOR RETURN OF SIGNED PROXIES .FOR TELEGRAPHIC PROXIES
(Company name) {Company name)
Att: Att:
Tealephone:

Please mail sl materisl upon receip! in accordance with the above * - ructions. You will
be reimbursed at the rate of ¢ per 22t plus postage, with minimum of S3 including
postage in accordance with the rules of the Excchanges.

No. of sets required Date requested

PLEASE COMPLETE THE ATTACHED CARD ARD MAIL IT VATHOUT DELAY

Faor infcrmation about your ordercall . ________ at
: {52 (Frone Number)
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(Exhibit B)

Date.

tName and address ¢! company)
Attn:

'I_’Iem furnish the tollowing material for use in connection with your company’s
next meeting of stockholders:

{1l Annual reports

2) Notice of Meeting & Proxs Statement

{3) Proxies
Class of Stock :

(4) 8 x 12 plain envelopes

(5! Postage paid envelopes for return of signed proxies
to company,

{Please cross out material not needed)

‘Please send the above material 10 the foliowlng:

(Firm name) (Exchange membersrup 1.e. AMEX, NYSE, NASD)
Att: Room tio
{Name of Proxy Dept. Mgt.} {Telephone)

NOTE: Broker-client solicitation letter is to te furnished by broker.
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{(LXHIBIT C)

(harat of ComPiny y

T e

{Name and Addrems v! Beokar)

The following saformation 15 88 of 1R s2co:8 G2 le fLr the Bent mectiag of slocke
holders of 1 Company.

Shares Eniit'ed to Vota

Ciass of i~ hame of InMare of

Stoek Broker s Cant e T,
-

. - o tatmrtmaaa

Pioads record thys ;2%0Ia10u ON the card . AEEINIZEr $oom 108 ® su b U, Some
Pany,

(EXHIBIT D)

TlP O 41‘ l:::u of Solicitirg Cor,w:::f.ar.l ................... . . ..::
PR P. .
e | 10

AdDREsSLE:
CONTENTS
PROXY
MATERIAL

NBTC TO
TRUCKEN:

INSIDE
DELIVERY

DATES RELATING TO (Nsreof 5. ziing Cornoretion? ANNUAL PAEETING
RECORD DATE .....oereimsmerersererercenas ItAath, Date]

h cerreeer e Haonih, Datel
PROXY IATERIAL fusddl ! C SOV INCIIG | li%ath, Tate)
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(EXBIBIT E)

_ BILL FORM

TO.

FROM: (Broakerage Firm) .
MEMBERSHIP: (l.e., AMEN, NYSE, NASD, ¢tc.)

DATF:

Expenses incutred in connection
with maihing of following No, Sets ‘Service
wmaterial: Malled Fee

Postage”’| Toial
Expense | Charges

ANNUAL REFORT

PROXY SOLICITING
MATERIAL

INTERIM REPORT

POST MEETING REPORT

STOCKHOLDER LETTER

OTHER:

FOR CORPORATION
RECORDS

DATE PAID

CHECK NO.




APPENDIX I

SuRVEY oF THE AMERICAN SocieTy oF CORPORATE SECRLTARIES

AMERICAN SociETY OF CORPORATE SECRETARIES, INC,,
New York, N.Y., May 19, 1976.
Mr. RomerT J. MILLSTONE,

Senior Special Counsel, Division of Market Regulation, Securities and Ezchange
Commission, Washingion, D.C.

Dear Mg. MiLLsToNE: On behalf of the Joint Subcommittee on Street Neame
Study Questionnaire of the Securities Law Committee and the Securities Industry
Comniittec of the Soeicty, I am pleased to furnish to you herewith the following
materials concerning the results of the questionnaire which the Society eirculated
among its members soliciting comments with respect to the nlternatives contained
in the Commission’s Preliminary Report of December 4, 1975:

(a) A Report of the Joint Subcommittee containing each of the questions con-
tained in the questionnaire and summaries of the responses thereto, including an
analysis of the written comments received in response to certain of the questions;

() a copy of the questionnaire, the letter forwarding it, and the attachment
thereto setting forth the alternatives;

(C)t'a copy. of all the written comments received in response to certain of the
questions;

(d) the raw data, including print-out sheets, coverlngotéhe responses; and
a1 (e) :ll‘:h summarics of the responses prepared by the Society dated l\iay Sth and
May .

If you have any questions concerning the enclosures, please do not hesitate to
contact me care of J. C. Penney Company, Inc., 1301 Ave. of the Americas, New
York, N.Y. 10019, telephone: (212) 957-4881.

I would appreciate your receipting for this letter and the other enclosures on the
enclosed copy of this letter.

Very truly yours, J. D. SiLvere
- v - »

Chairman of the Subcommiltee.
Enclosure.
AMERICAN SocCiETY OF CORPORATE SECRETARIES, Ixc.,
New York, N.Y., March 17, 1976.

Dear MEMBER: As you probably know, on December 4, 1975, the Securities
and Exchange Commission issued to Congress its Preliminary Report pursuant
to Subsection 12(m) of the Securities Exchange Act of 1934, which authorized
and directed the Commission to undertake a study and investigation of the
practice of recording the ownership of securities in other than the name of the
beneficial owner. In his letter forwarding the Preliminary Report to Congress,
Commission Chairman Hills stuted that the Commission intended to continue to
gnther data on the subject and will present its final conclusions and recommen-
dations to Congress by June 4, 1976.

Following the issuance of the Preliminary Report, the Society suggested to the
SEC Commissioners that the Society poll its members with a questionnaire which
would solicit the views of the members with respect to the various alternatives
(including the present system) which are summarized in the Commission’s
Preliminary Report (and discussed more fully below). The Commissioners reacted
enthusiastically and expressed the hope that the Society would share the results
with the Commission s0 that it will have the benefit of those views in preparing
its final conclusions and recommendations.

Accordingly, attached to this letter ia a Street Name Study Questionnaire,
which we request that you complete and return to us at your earliest convenience.
The Society is attempting to take a more active role on major jssues and problems
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of this type that are being studied by the SEC and Congress. To do this effec-
tively, we need the assistance and support of each member of the Socicty. There-
Jore, we urge you to respond promptly to this important Questionnaire. Action in
thia area by Congress and the SEC can affect every issuer in the country.

Questions 1 through 4 of the Questionnaire are intended to solieit your views of
the various alternatives and certain information concerning your company’s own
practices and experience regarding securities registration. Questions 5 through 12
are intended to solicit ynur views as to particular concerns which we perceive
regarding the various alternatives; your views on those subjects should, in our
opinion, be of particular intercst to the Commission in agr:gaﬂng its inal report.
Accordingly, we would like to receive your responses to all the questions contained
in the Questionnaire, if possible. Even if, however, you do not consider yourself
to be in a position to answer some of the questions at this time, please, in any
event, answer as many of the questions as you can, so that we may provide to the
Commission as much of a sampling as ible of the views of the Society's
members on the matters covered by the Questionnaire. In completing the Ques-
tionnaire your responscs should to the extent practicable re your under-
standing of the views of your com'g:né'a management.

The alternatives contained in ommissioners’ Preliminary Report are set
forth on pages 23 through 29 of the Report,! and a cop'i; of those pages is attached
to facilitate your response to the Questionnaire. You will note that the alternatives
were proposed to the Commission by members of the securities industry or by
commentators for consideration as & result of the dependency of the industry on
nominee arrangements. While the Report states the alternatives as totaling four
in number, you will note that there is actually a total of seven alcernatives (tho
firet three and second two such alternatives being gro]t;ﬁ by the Commission
under the hendings **1. Variations in Registration or osure” and “2. Cen-
tralized Communieantions,” respectively), entitled in the Report as follows:

A. Registration of Securities in the Name of the Beneficial Owner.
B. Disclosure of Beneficinl Qwnership to Issuers.
C. Multiple Name Registration.
D. The tral Mailing Concept.
;;}. Tc;:gt'll-‘alized Ogder lgwmst oo pogxg forCPornoxy and Other Materials,
. ransfer Agen tory cept.
G. Retention of the Present 8 .

In the Questionnaire, the letters referring to the various alternatives correspond
in each case to those set forth above.

Please return the completed Questionnaire to the Society by April 17, 1976, so
that we may tabulate the results and furnish them to the Commission in time for
its use. We expect to advise the members of the Society of the results of the
Questionnaire in due course.

We tsl;nnk ¥ou in advance for your efforts in completing the Questionnaire.

necerely, ‘
J. Davip SiLVERS,
Chairman,
EvcenE J. T. FLANAGAN,
Jonn H. Grabpy,
Marraew F. KaNE.

AMERICAN SocIiETY OF CORPORATE SECRETARIES

STREET NAME STUDY QUESTIONNAIRE

(Reminder: Letters “A” through “G,” when used to refer to particular alterna-
&‘i"' ;u‘e keyed to the list contained in the covering letter and in Question 2

ow.

1. (a) During the past twelve months, has your company generally received
from ita stockholders many, few, or an average number of complaints under the
present syvstem? Many O Few O Average OO
ha(b)? Approximately how many stockholders of record does your company
ve .

(e) Does your company maintain its own stockholder records? Yes 01 No O

(d; Does your company act as its own transfer agent? Yes 0 No O

(e) What percentage of !our voting common stock is held in street or nominee
{banks and brokers) name?

%

(Your Company Name)

2 CCII Foderal Securities Law Reports No. 619 (December 11, 1973),
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glcase iaen“ﬂ the following questions concerning your company’s practices
and experience:

2. Using a system of numbers (1—most favored to 7—most opposed), please
rank the seven alternatives xroposcd by the Securities and Fxchange Commission,
ns identified in the attached letter, and to the left below, in accordance with the
order of your preference, (Please do not rank two proposals equally.)

A. Registration of Securities in the Name of the Beneficial Owner.
B. Disclosure of Beneficial Ownership to Issuers.

C. Multié»le Name Registration.

1). The Central Mailing Concept.

1. Centralized Order Processing for Proxy and Other Materials.
F. The Transfer Agent Depository Concept.

G. Retcntion of the Present System.

3. Pleare describe below any clarifications or changes which you consider
desirable, and any suggestions or problems which you wish to note, with respeet
to one or more of the alternatives, identifving the particular slternative which
you are addressing in each case (Attach n rider if necessary).

4. Plensze describe below any additional alternative or alternatives which you
believe that the Commission should econsider (Attach a rider if necessary).

5. llow would your company view any system for the registration of securities
which would involve their registration in the names of their beneficial owners
(sce alternatives A and C), or disclosure to the issuer of all heneficial ownerships
(sce alternative B), particularly in the light of existing and future legal require-
ments for their public disclosure? Favorably O Unfavmbl{ a

6. Specifically, would your company be willing to bear the cost of establishing
and maintaining the additional registration records or lists which would be
ret%uired under altornatives A, B, and C? Yes O No O

. As you know, the continued use of stock and other certificates has been
under study by various interested groups for some time.! Advantages of their
climination would include improved cicarance and transfer and reduced company
costs, and its disadvantages would include loss of the cvidentiary benefits of
certificates for various &urpms. How would your company view any sy:stem
which would probably involve the elimination of the use of stock and other
certificates, as would probably be the case under alternatives A, C, and ¥T7
Favorably 0O Unfavorably O

8. Would your company be willing under any circumstances to bear a pro-
;)ort.lonate share of the following costs of the systems involved in each of the

ollowing alternatives (benring in mind that under one or more of the systems
there may be a saving In costs over a period of time):?
a. Cost incurred by banks and brokers under alternative BYes 04 No O
b. Cost of the central mailing system under alternative D Yes O No O
¢. Costs incurred by depositories under alternative £ Yes 3 No 0O
d. Costs of maintaining the transfer agent depository eoncgrt. including a
messuﬁe-switchin; center, under alternative F' Yes 0) o
9. Should the definition of “beneficial ownership” for the purgsee of any of
the proposed alternatives or any other alternative which ma proposed for
improved fssuer-shareholder communications be clearly res to the right
to vote the respective securities (as distinguished from, for example, the right
to;agergn}fg \:llh\restmemt disomt:«l)t:;::;ta receive economic benefite)? Yuut’l No a
5 any proﬁosed ative expressly assure protection to compan
agninst liabilities whic dmight arise from the ncL ;:n:fmhhm :l d:ntral mﬂigg
tories, centralized ordering depositories, or positories,
the like, including, for example, any challenge to the validity of a stockholder's
mﬁmﬂo{mylmkholgervotefl’un No O

11. d any pro alternative include adequate assurance that no
disclosure of bene! ownership will be required thereunder which might
involve any violation of a beneficial ownei's right or privacy or which lnfomm:
otherwise involve violation of any other legal requirement that the
be kcg.‘conﬁdenthl? Yes O No O

12. May we cite your company as a respondent to this questionnairc when its

published? Yes D

1l

results are pul No O
~ Date Member
18ece o.g., the American Bar Assoclation Report cited in note 84 on page 28 of the Repert.
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Postage witt e peid by

AMERICAN SOCIETY OF
CORPORATE SECRETARIES, INC.
One Rockefeller Plase

New York, N. Y. 10020

Rerorr or Tue SBecumitizs Law ComMITTEE AND Skcurities InpusrrRY Cox-
MITTEE JOINT BUBCOMMITTEE ON SBTREET NAME STUDY QUESTIONNAIRE

(By J. David Silvers, Chairman, Eugene J. T. Flanagan, John H. Grady,
v ™ M,theng Kane) gnn

From mid-March to mid-Apnl 1976, the Amcrican Society of Corporate Secre-
taries, Inec. (“Society”), through its Socurities Law Committce and Scouritics
Industry Committee Joint Subcommittee on Street Name 8 Questionnaire
(*Subecommittee’’), conducted a poll of the membership of the Society to ascer-
tain the views of the members on the alternatives summarized by the Securities
and Exchange Commission (“Commission’) in its Preliminary Report, dated
December 4, 1875, pursuant to Subsaection 12(m) of the Securitiecs Exchange Act
of 1934, on the practice of recordi 'ﬁ:heownmhmofseounﬁesinotherthm
the name of the beneficial owner. questionnaire, which was formulated by
the Subcommittee and circulated among the Society’s memt ership, was designed
to solicit the members’ vlcm ol the various alternatives and information con-
cerning their own com ag well as their views as to particular
concerns which mmlttce ved to be of substantial importance. A
copy of the questlonnalre, the let.tcr forwarding it, and the attachment thereto,
all as ciroulated, are appended to this re

nses were reecived from 422 of the Socicty s memben, and many of the
responses contained specific comments concorning some or all of the alternatives.
These responses were tabulated, and a summary thereof, including a summary
of the comments, follows, In some cases, eompanles did not respond to all ques-
tions; these are indicated as “No answer.”

Quesiion 1(a): During the past twelve months, has your company generally
received from its stoe lders many, few, or an average number of complaints
under the present system

nse: Many—8 (l 4%); Few—351 (83.2%); Average—49 (11.6%);

no auswer—16 (3.8
Quemon 1(b 2 Approxlmnf.ely how many stockholders of record does your

company ha
Under5000—122 (290%) ; 5,000-10,000—72 (17%); 10000—20,000—
72 17 o) 0001-—50000—07 (16%) ; 50001—100000—38 (9%), Over 100,000—
No Answer— (4%).
ucatum 1(e): our company maintain its own stockholder records?
esponse: ea—-114 67%) No—-303 (71.8%); No answer—S5 (1.2%)
Quumm I(d) es your company act as its own transfer agent?
: Yes—M (15.2%); No—355 (84.1%); No Answer——3 (0.79).

Question 1(e): What percentage of your voling common stock is held In strest

or nomlnee {banks and brokers) name?

: Under 10%—25 (6%); 10-19%—38 (0%); 20—29%——76 &8%).
30—39 —16 (18%); 40-49 (16%): 50-599,—359 (14%);
(109%); Over 85%—0 (0%); No Answer—38 (9%).
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Queation 2: Usin, tem of mxmbers (1-most favored to 7-most o E;;posed),
%lommm tbo ;)oaed by the Securities and Exchan
lmion,u dentlﬁedinthoattac letter,andtothele!tbolow,inmrﬁe
ance wi preference. (Pleasedonotranktwoproponls
Respo ve A, Registmtlon Securities in the name of Beneﬁcml
Owner, meived

Most favored a‘ﬁ"%— f ‘Btron le favor (02) 73—17.3%,; ¥avor
9: 62-—13.8%; Noutral (1): 2’9—& 1 (ﬁ;)ose 3. e%,%mngxy
Alterna.threo'B Dmdosum of Beneficial Ownership to Iasueu, received the

followin
ﬂont favored (#1 ; 056—22.8%; Stro y tavor #2): 126—29. 62'9,
Favor (’%p 63—14.9 Neutral( ) 50— {) (#5): 33—7.8%:
36—8.3%; Most Opposed ( 1—2.6%; No Answer:

Altemaﬂve C Multy le Name atratlon reneived the lollowin responses:
Most favored (#1): 8—1. 9 avor (#2) 31—7 avor (#3):
67—15.9 : Neutral #4): 6 --145 o. ﬁ Strongly
posoe ). 76—17.8%; Most Opposed (07) 17.1%, o Answer:

1 .06%:
Altemative D, The Central Mailing Concept, received the fonowlni‘rwponsee'
Most favored (#1): 10—2.49%; Strongl favor (#2) 14—3.3 avor (#3):
40—11.8%,; Neutral (#4): 91—21.8%; Oppose (#5): il ; Strongly
%W‘G 85—20.1%; Most poseg : 80—19.0%; No apswer:

Altematlve E, Centralhed Order Processing for Proxy and Other Materials,
recelved the following

Most fa.vored (#l) 3—0 7%, St.ro ly fovor (#&)5 32—7.8%, Fa\or #3):

84'—19.9& ; Oppose (#5): 87—20.6%,; Strongly

): 110—-26 l%, Moet. posed (#7): 46—1 09%, 0 answer:

Alternative I-‘ The Transfer Agent Depository Concept, received the following

reoponelt Most favored (#1): 74—17. 5%, Strongl favor (#2): 65—15.4%; Favor
(#3): 40—9.5%:; Neutral (#4): 6p (#5): 63—12.6%; Strongly
¢ poue.8 (#6): 45—10.7%; Most Opposed #7): 571—13.5%; No answer:

Altemativec'G Retention of the Present System, reccived the following

reepo t favored (#1): 134—31.8%,; Strongly favor (#2): 73—17.3%; Favor

#3) s 8%; Neutral (#4): 55-—13.0%; Oppose (#6): 31—7.3%: Strongly
#6): 10—~2.4%,; Most Opposed (#7): 56—13.3%; No answer: 1

The 3

ternatives rank in the order of the mean response as follows: Alternative
B—2.81; Alternative G—3.0; Alternative F—3.70; Alternative A—3.71; Alter-
native E—4. 54; Alternative C—4.58; Alternative D—4.76.

The alternatives rank in the order of the median response as follows: Altcrnative
B—2.34; Alternative G—2.41; Alternative A—3.21; Altematwe F—3.76; Alter-
native C—4.81; Alternative E—4.86; Alternative D—4.91.

The alternatives rank in the order of the mode responso as follows: Alternative
G—134 (11); Alternative A—900 (#1); Alternative B—125 (#2); Alternative D—
01 (#4); ternative F—76 (#4); Alternative C—93 #5); Alternative BE—110 (#6).

Qucuum 3: Please describe below any clarifications or which you
consider desirable, and any ons or problems which you wish to note, with

to one or more of the tenmﬁves, identifying the particular alternative
ch you are addressing in each case.
Question 4: Please describe below any additional alternative or alternatives
which you bdim that the Commission should consider.

Res : Coples of the responses to questions 3 and 4 are attached as an

nppen x to this report. Set forth below, however, is a overview of the more
reguent eommente.
ervasive in the comments received was the belief that, with some minor
modifications or stricter enforcement, the present system should be retained.
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Similarly pervasive was the-belief that the isauer should have a-right to-know who —
e the bepe owners of its stock and that regardless of the-system-
loguré of benefigial ownors-of & y's atosk uat be.required:-Many
corhpaniés pointed out that the problem was nuot~ the system, but rather
that brokers and other nominees did not pror‘l)x%ﬂy forward materisls including
quarter d annual rts, proxies, and 1 information, to the beneficial
owners. y 8 ted that use of strecet names and
it

no 3 ‘waa importapt: -
(Bt only to provide anonymity to"those who-de Hut also to facilitate th
‘trading of stock. A number 6f companaties poin! ut somomeu’&‘forpmﬂdh%
ficates for those holders who wished them should be available,
Wm:d to alternative A, many companies cited the greatly increased costs
for eeping and certificates as a result of the increased meed for transfers.
However, many companics also noted that this was the most practical and useful
manner in which a compaay coiild get to know who were the bepeficial owners of
its stock-A numher of .ocompaies;-h s-natad t) is: ive-
~provide a means 4o those-holders who.so. wished to retain--the anonymite:
“available under the present system, This alternative, a number of companies

i would-6nly be successful if the use of the present form of certificate was

luwlly eliminated or at least a computer card way substituted. -

th regard to alternative B, many companies stressed the necd for the Informa-

tion to be nted to them in an easily used form, compatible with their cxisting
systems. Many also pointed out that regular updating (more frequently than
quarterly) should be required and that no company should be held responsible
for the accuracy of the data submitted to it. e companies suggested that
disclosure under this alternative could be limited to those beneficial owners who
held in excesa of a certain percent, and that the list of beneficial owners should
be required to be maintained separate from the stockholders’ list to protect the
beneficial owner from dixclosure. Many companies felt that the costs of imple-
menting this system would not be commensurate with the benefits to be gained.

With tegun{. to alternative C, many companies noted that multiple name
registration was too complex, would greatly increase costs, and would create many
difficulties in reconciling records.

With regard to alternative D, many companies pointed out that this alternative
would most likely increase the delay’inherently involved in mailings which are
not made directly by the issuer. In addition, many companics pointed out that
companies and brokers were better equipped, and had sufficient trained personnel

able, to handle the mailings.
M'nny companics believed that the added costs would not be commensurate

with the bencfits to be gained hy the system.

With regard to alternative kX, many companies commented that this alternative
was more costly than the present system and would not produce better resulta.

With regard to alternative F, a number of companies supported this alternntive
in theory and believed that it would have long range benefits largely due to the
elimination of most stock certificates, however, some companies were concerned
that the added costs were excessive, especially for the message switching center,
and that it would not result in achieving the goal of enhancing issuer-sharcholder
communication.

With regard to alternative G, many companics believed that the problems with
the present system were not sufficient to warrant change and that most, if not sall
problems, could be solved with better enforcement of the present rules.

Question 5: How would your company view any system for the reﬁistrntlon of
securities which wouid involve their registration in the names of their beneficial
owners (see alternatives A and C), or disclosure to the issuer of all beneficial owner-
sl‘xli?o {ece alternative B), part.icuiarly in the light of existing and future legal re-~
quirements for their Bnblic dirclosure?

Res; : Favorably—275 (65.2%); unfavorably—127 (30.1%); uuncertain—
12 (2.8%); no answer—8 (1.9%).

Question @: Specifically, would your company be willing to bear the cost of
establishing and maintaining the additional registration records or lists which
would be required undcr alternatives A, B, and C?

: Yes—230 (55.9%); No—108 (30.8%); uncertain—10 (2.4%); No
anawer—8 (1.9%).
Question 7: As you know, the continued use of stock and other certificates has

been under atug{ by various interested groups for some time. Advantages of their
elimination would include improved clearance and transfer and reduced company
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costs, and its disndvantages would include loss of the evidentiary benefits of
certificates for various purposes. How would your company view any system
which would probably involve the elimination of the use of stock and other certif-
jcates, as would probably be the case under alternatives A, C, and F?

Response: Favorably—280 (66.4%); Unfavorably—128 (30.3%;); Uncertain—
8 (1.9%); No answer—8 (1.4%).

Quesiton 8: Would your company be willing under any circumstances to bear a
proportionate share of the following costs of the systems involved in cach of the
following alternatives (bearing in mind that under one or more of the systems
there may be a saving ir costs over a period of time)?

a. Cost jncurred by banks and brokers under alternative B

Response: Yes—: (56.4%); No—172 (40.8%); Uncertain—3 (0.7%); No
answer—9 (2.19).

b. Cost of the central mailing system under alternative D

Res : Yes—137 (32.6%); No—264 (62.6%); Uncertain—3 (0.79%); No
snswer—18 (4.3%).

¢, Costs incurred by depositories under alternative E

ponse: Yes—1388 (32.7%); No—264 (62.6%); Uncertain—3 (0.753); No
answer—17 (49,).

d. Costs of maintaining the transfer agent depository concept, including a

message-switching eenter, under alternative F
ponls::(a‘lge;;-‘lm (47.6%); No—202 (47.9%); Uncertain—B (1.2%); No
answer— 3 /0)

Question 9: Should the definition of “beneficial ownership” for the purposes of
any of the proposed alternatives or any other alternative which may be proposed
for improved issuer-shareholder communications be clearly restricted to the right
to vote the respective securities (as distinguished from, for example, the right to
exercise investment discretion or to receive economic henefits)?

: Yes—290 (68.7%); No—105 (24.9%); Uncertain—5 (1.2%); No
answer—22 (5.2%).

Question 10: uld any pro alternative expressly assure protection to
companics against liabilities which might arise from the acts or omissions of
centrn]l maliling dcpositories{ centralized ordering depositories, transfer agent
depositories, or the like, including for cxample, any cg:l.ilenge to the validity of
a stockholder’s meeting or of any stockholder vote?

Response: Yes—410 (87.2%); No—6 (1.4S3); Uncertain—1 (0.2%);
No answer—5 (1.29). ' :

Question 11: Should any proposed alternative include adequate assurance that
no disclosure of beneficinl ownership will be required thereunder which might
involve any violution of a beneficial owner’s right of privaey or which might
otherwise involve violation of any legal requirement that the information be
kept confidential?

nse; Yes—344 (81.55;); No—62 (14.7%); Uncertain 3 (0.7%); No
answer—13 (3.1%,).

Question 12: May we cite egour company as a respondent to this questionnaire
when its resuits are published? i

Rerponse: Yes—315 (74.6%) ; No—105 (24.9%); No answer—2 (0.5%).
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