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November 17, 2008

Electronic Submission Via SEC Site
Florence E. Harmon

Acting Secretary

Securities and Exchange Commission
100 F Street, N.E.

Washington, DC 20549

Re: File Number S7-14-08 Indexed Annuities and Certain Other Insurance
Contracts Proposed Rule, Files No. 33-8976 and 33-8933

Dear Ms. Harmon:

This letter is being submitted on behalf of the AEGON/Transamerica Life Insurance
Companies.' The AEGON/Transamerica companies comprise one of the largest life
insurance and pension organizations in the U.S., based on admitted assets, have more
than 20 million policy and certificate holders, and distribute their products through
approximately 100,000 agents and broker-dealers across the country. For 2007, the
AEGON/Transamerica Life Insurance Companies’ combined annuity considerations
totaled over $7.75 billion; this figure includes sales of Indexed Annuities (referred to
hereafter as “IAs”) in the amount of $11 million for the same period.

We are writing to express our general support of proposed Rule 12h-7 under the
Securities Exchange Act of 1934 (the “Exchange Act™), which would provide an
exemption from the reporting requirements of Sections 13 and 15(d) of the Exchange Act
for insurance companies that issue non-variable insurance contracts registered under the
Securities Act of 1933 (the “Securities Act”). We have noted herein certain aspects of
the proposed rule that would pose compliance challenges.

We are also reiterating our strong opposition to Proposed Rule 151A for the reasons
outlined in our September 10, 2008 comment letter (submitted by Diana Marchesi,
Director, State Government Relations) and additional reasons noted herein. The
AEGON/Transamerica Life Companies support improved disclosure and marketing
standards for indexed annuity products marketed in reliance upon an exemption from
federal registration, and we believe that enhancing producer training on indexed annuities

' The AEGON/Transamerica life insurance companies include: Transamerica Life

Insurance Company, Monumental Life Insurance Company, Transamerica Financial Life
Insurance Company, Western Reserve Life Assurance Co. of Ohio, Merrill Lynch Life
Insurance Company and ML Life Insurance Company of New York.
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would improve customer understanding of these complex products, and reduce instances
of inappropriate or unsuitable sales. However, we continue to believe that Proposed Rule
151A, which would require the registration of all “indexed annuities and certain other
insurance contracts,” is inconsistent with legal and administrative precedent and will not
achieve these objectives. We further believe that the industry and the investing public
would benefit from further guidance from the staff of the Securities and Exchange
Commission (the “SEC”) on circumstances under which “indexed annuities and certain
other insurance contracts” would fall within the Section 3(a)(8) exemption. This could be
accomplished, for example, by expanding the scope of the Rule 151 “safe harbor.” Such
guidance might:

* Identify product features (e.g., interest crediting periods of no less than one year,
guaranteed minimum cash surrender values at least as large as required by the
states’ fixed annuity minimum nonforfeiture interest rates) that would be deemed
by the SEC staff to mitigate investment risk to the contract holder or sufficiently
tip the balance of the investment risk to the insurer, in compliance with Section
3(a)(8).

¢ Identify words, phrases or concepts that if used in marketing materials would
create a presumption that the product is being marketed more as an investment
than as insurance.

* Require clear and prominent disclosure that the product does not invest in the
stock market, indexed funds or market indices.

* Require filing with FINRA of portions of marketing materials that discuss the
historical or hypothetical performance of market indices.

* Require that issuers of these products train sellers on the products prior to
solicitation.

Regrettably, the brief, eighty-eight day comment period initially allotted, and the thirty
day extension granted a month after the comment period closed at a time of substantial
upheaval in the financial services industry, did not afford sufficient opportunity for
representatives from our companies, working in conjunction with the Committee of
Annuity Insurers, the American Council of Life Insurers, and the National Association of
Variable Annuities, to develop a thoughtful alternative rule proposal. We support the
comment letters submitted by those organizations with the additional comments noted
below.

PROPOSED RULE 12h-7

Remove Condition 12h-7(e)

The AEGON/Transamerica Life Companies strongly support adopting a rule that would
provide an exemption from the reporting requirements of Sections 13 and 15(d) of the
Exchange Act for insurance companies that issue non-variable insurance contracts
registered under the Securities Act. However, we respectfully submit that the condition
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imposed in Proposed Rule 12h-7(e) (“Condition E”) is unnecessary in light of Proposed
Rule 12h-7(d) (“Condition D) and recommend that the Commission delete Condition E.
We support the analysis and comments of the Committee of Annuity Insurers on this
issue.

Transition Period for New Filings

Consistent with the November 17th letter from the Committee of Annuity Insurers, we
respectfully request that the SEC include a transition period for filing required reports
under the Exchange Act for any issuer previously relying on the Proposed Rule that no
longer meets its conditions. In such circumstances, an issuer not previously subject to
reporting obligations pursuant to Sections 13 and 15(d) of the Exchange Act would face
the difficult and time-consuming tasks of analyzing and crafting the disclosure and

+ collecting the information required by such reports, such as management’s discussion and
analysis and executive compensation. In addition, such an issuer might potentially need
to develop GAAP financial statements, which would be an extremely burdensome and
lengthy process. Accordingly, we support the Committee of Annuity Insurers’
suggestion that the SEC address in the Proposed Rule the timing for submission of
reports required by Sections 13 and 15(d) of the Exchange Act by issuers no longer
eligible to rely on the Proposed Rule.

Furthermore, consistent with the comments of the Committee of Annuity Insurers, we do
not believe it would be beneficial for the issuer initially to be required to file an annual
report on Form 10-K for the preceding fiscal year. Given the length of this requested
transition period, an annual report on Form 10-K for the preceding fiscal year may
contain significantly stale financial information by the time it is filed and, in many cases,
the requested transition period may not expire until after the end of the current fiscal year.
Instead, we would suggest that the first report required should be the annual report on
Form 10-K for the current fiscal year. Such a requirement would allow the insurance
company issuer adequate time to meet its reporting obligations under the Exchange Act,
while also submitting an initial report that will be more useful and current at the time of
its submission.

SECTION 3(a)(8) EXEMPTS FIXED ANNUITY CONTRACTS OFFERING
INDEXED INTEREST CREDITS

Section 3(a)(8) of the Securities Act exempts from the registration provisions of the
Securities Act any insurance policy or annuity contract issued by an insurance company
subject to the supervision of a state insurance commissioner (or similar entity or official).
The legislative history of Section 3(a)(8) indicates that “[i]nsurance policies are not to be
regarded as securities subject to the provisions of the Act. The insurance contract and
like contracts are not regarded in the commercial world as securities offered to the public
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for investment purposes.”  To the extent that an issuer of annuity contracts or insurance
policies is entitled to rely on Section 3(a)(8), the Supreme Court, the SEC and
commentators have taken the position that the product would be excluded from all
provisions of the securities laws, including the antifraud provisions of the Securities Act
and the Exchange Act.’

Judicial and administrative interpretations have stressed that not every product labeled as
life insurance or an annuity is entitled to rely on Section 3(a)(8).* Contrary to Proposed
Rule I51A, which attempts to impose the SEC’s registration requirements on all
“indexed annuities and certain other insurance contracts,” the courts have taken a facts
and circumstances approach to defining the scope of the Section 3(a)(8) exemption,
stating that each instrument “must be analyzed and evaluated on the basis of the content
of the instruments in question, the purposes intended to be served, and the factual setting
as a whole.”™ In determining whether a particular annuity or insurance product is exempt
under Section 3(a)(8), courts and the SEC have, to date, focused on three key factors in
relation to the product: (1) the allocation of investment risk between the insurer and the
contract owner; (2) the manner in which the product is marketed, i.e., whether the product
is being promoted primarily as insurance or as an investment; and (3) whether the insurer
assumes a meaningful mortality risk.

Investment Risk to Contract Holder and Insurer Must Be Considered

The rule proposal states that “[i]ndividuals who purchase indexed annuities are exposed
to a significant investment risk — i.e., the volatility of the underlying securities index.”

* H.R. Rep. No. 85, 73d Cong., Ist Sess. 15 (1933).

7 See Tcherepnin v. Knight, 389 U.S. 332, 342-43 1n.30 (1967) (dictum) (“the exemption from registration
for insurance policies was clearly supererogation”); L. Loss, Fundamentals of Securities Regulation 204
(1988). In proposing Rule 151 under the Securities Act (discussed below), the SEC concurred with the
view that any contract falling within the provisions of Section 3(a)(8) is not merely exempt from
registration but also is excluded from all provisions of the Securities Act. See Definition of Annuity
Contract or Option Annuity Contract, Securities Act Release No. 6558, [1984-85 Transfer Binder] Fed.
Sec. L. Rep. (CCH) {[ 83,710 at 87,160 (Nov. 21, 1984) (“Release 6558”) (proposing Rule 151, the “safe
harbor” rule under Section 3(a)(8). This view was later affirmed by the SEC in its Concept Release on
Equity Indexed Insurance Products. See Equity Index Insurance Products, Securities Act Release No.
7438, [1997 Transfer Binder] Fed. Sec. L. Rep. (CCH) { 85,957 (Aug. 20, 1997) at 89,815 n.17 (“Concept
Release™).

See e.g., Olpin v. Ideal Nat’l Ins. Co., 419 F.2d 1250 (10th Cir. 1969) (life insurance policies were not
securities under the Securities Act, therefore there can be no cause of action under the antifraud provisions
of the Exchange Act).

* The Supreme Court has clearly held that “the meaning of ‘insurance’ or ‘annuity’ under these Federal
Acts is a federal question.” S.E.C. v. Variable Annuity Life Insurance Co. of America (“VALIC”), 359
U.S. 65, 69 (1959).

* Marine Bank v. Weaver, 455 U.S. 551,560 n. 11 (1982) (holding that the contracts in question, a
certificate of deposit and a business agreement whereby one party received shares of the other party’s
profits in exchange for providing a bank loan guarantee, were not securities).
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The rule proposal suggests that it is the individual who purchases indexed annuities, not
the insurer, who bears “the majority of the investment risk for the fluctuating, equity-
linked portion of the return” and that the purchaser assumes many of the same risks and
rewards as investors of variable annuities and mutual funds. We respectfully submit that
under judicial and administrative precedent, the analysis of whether a product falls within
the exemption of Section 3(a)(8) requires an assessment of the investment risks borne by
the insurer as well as the contract holder. This requires an analysis of the guarantees
provided by the insurer and thus, the risks not assumed by the purchaser, including: (1)
guarantees of principal, (2) guarantees of, and the level of, any minimum credited interest
rate reflected in minimum non-forfeiture values or otherwise, (3) guarantees of
previously credited interest, (4) any contractually prescribed formulas to which the
insurer must adhere in crediting indexed or excess interest, and (5) the investment risk
aspects of the particular interest crediting mechanism.® The costs, and the limitations on
and uncertainty of, the company’s ability to hedge against its risks should also be
considered.

In S.E.C. v. Variable Annuity Life Insurance Co. of America (“VALIC™),” the Supreme
Court held that the annuity contract at issue, a variable annuity, was not an “annuity”
within the meaning of Section 3(a)(8) because the entire investment risk was borne by the
annuity contract holder, not the insurance company. Premiums collected under the
VALIC contract were placed in a separate account and invested in common stocks and
other equities; benefits payable under the VALIC contract varied directly with the
success of the investment portfolio in equities, and included the potential for loss of
principal.® The VALIC opinion also referred to the variable annuity as having “no
element of a fixed return.””

As many comment letters submitted in response to Proposed Rule 151A have noted, fixed
annuities (and fixed life insurance products) that offer indexed interest crediting
“buckets” do not place annuity contract holder monies into a separate account, and
contract holders do not receive dividends, nor do they suffer any loss of principal, based
upon the performance of a separate account. Rather, contract holder monies are placed in
the general account of the insurer, and contract holders receive an interest credit at the
end of each crediting period based upon a formula that, among other things, takes into
account the value of a market index (stock, bond, etc.) at the beginning and end of a
crediting period (e.g. one year). If the market index experiences positive movement, the

®  For indexed annuities, relevant factors would include the establishment of the precise terms of the

index interest crediting method prospectively, at the beginning of each term. Other relevant factors would
include consideration of the guaranteed limits on the company’s ability, for the life of the contract, to
change the terms of the excess interest crediting method (i.e., limits on changes in caps, participation rates,
spreads, etc.).

7359 U.S. 65 (1959).
8 VALIC, 359 U.S. at 74,
? 1d. at 71.
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contract holder receives an interest credit, regardless of the success or failure of the
insurer’s investment portfolio.

These interest credits, once earned, are “locked in” for the life of the contract. If the
market index has declined by the end of an interest crediting period, the contract holder
will receive no interest credit for that period, but does not suffer a loss of principal for
that period or to any interest received in prior interest crediting periods. The interest
crediting period begins again, and the contract holder has another opportunity to receive
an interest credit for the coming year. It should also be noted that, as fixed annuities,
these contracts guarantee minimum values equal to or exceeding values required by state
fixed annuity non-forfeiture laws.'°

In Associates in Adolescent Psychiatry v. Home Life Insurance Company (“Home
@”),“ the Seventh Circuit affirmed the district court’s holding that Home Life’s fixed
annuity contract was not a security under Section 3(a)(8). Home Life’s annuity
guaranteed a return of 7% during the first year, declining to 4% in the contract’s sixth
year and thereafter. A variable excess interest rate applicable to all value held under the
contract was declared annually by Home Life’s Board of Directors.

In examining the application of Section 3(a)(8) to this contract, the Seventh Circuit
focused on the allocation of risk between the insurance company and the purchaser,
observing that

[a]n ordinary annuity is a promise to pay fixed amounts of money beginning at a
time specified in the contract. The seller funds its performance by a combination
of the purchase price and income earned by investing that sum. Sellers of
annuities invest the receipts in diversified portfolios. All annuities therefore are
pooled investment vehicles, but fixed annuities are characterized by a particular
division of risk: the buyer obtains a payment stream reflecting assumptions about
how well the portfolio will do, and the seller reaps the reward (suffers a loss) if
the investments do better (worse).'

10 The NAIC standard non-forfeiture law for individual deferred fixed annuities provides that interest

rates calculated in accordance with the model law must be credited to at least 87.5% of gross premiums
decreased by the sum of (i) any prior withdrawals accumulated at rates of interests indicated by the model
law, (ii) an annual contract charge of $50, accumulated at rates of interests specified in the model law, (iii)
any premium tax paid by the company for the contract, accumulated at rates of interests specified in the
model law, and (iv) any indebtedness. The interest that must be credited is the lesser of 3% per annum and
the fixed-year Constant Maturity Treasury Rate reported by the Federal Reserve no longer than 15 months
before the contract issue date or the date of redetermination, where the resulting interest rate is not less than
1%. See NAIC Standard Nonforfeiture Law for Individual Deferred Annuities, NAIC Model Laws,
Regulations and Guidelines 805-1 (2007).

'1'941 F.2d 561 (7th Cir. 1991), cert. denied, 502 U.S. 1099 (1992).
21d. at 566.
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Thus, the issuer of a fixed annuity with an indexed interest crediting bucket bears the risk
that it may have to pay the contract holder more than was earned on the insurer’s
investment portfolio or, as interest rates rise or markets fluctuate and fall, that contract
holders will withdraw funds in search of higher interest rates or to cover debts or other
financial obligations. The unanticipated outflow of funds from the general account can
trigger the need for the insurer to sell portfolio investments prematurely to cover contract
holder requests. Importantly, any loss on investments triggered by this “fire sale” is not
passed onto the contract holder.

Annuity contract holders bear the risk that alternative, shorter term investments might
offer a higher interest rate or that the interest rate credited to a fixed annuity will not keep
up with inflation. Annuity contract holders also bear the risk that the insurer’s portfolio
will perform so poorly that the insurer enters bankruptcy.'® This risk exists for all
annuities and insurance contracts and can occur for other than investment losses.
However, as we have seen in recent months, there are state regulatory and guaranty
association protections in place that significantly minimize the risk that an insurer will be
unable to honor its general account liabilities to contract owners and policy holders." 1t
should be noted that in the event that an insurer enters bankruptcy, contract owners and
policy holders have priority over several classes of general creditors pursuant to most
states’ insurance laws. It is worth noting that no holder of a fixed annuity with an indexed
interest crediting bucket has suffered any loss of principal during the recent period of
economic turmoil. Insurers by contrast have taken significant losses of late, illustrating
the point that insurers, not contract holders, bear the bulk of the investment risks with
fixed annuities offering indexed interest crediting “buckets.”

We respectfully submit that fixed annuity products that comply with fixed annuity
minimum nonforfeiture laws and offer interest credits tied to market indices (stocks,

14 . . . . . . .
"The No. 1 job of state insurance regulators is to make sure insurance companies operate on a tinancially

sound basis. If needed, we immediately step in if it appears that an insurer will be unable to fulfill the
promises made to its policyholders. This includes taking over the management of an insurer through a
conservation or rehabilitation order, the goal being to get the insurer back into a strong solvency position.
....State regulators have numerous actions they can take to prevent an insurer from failing. Claims from
individual policyholders are given the utmost priority over other creditors in these matters - and, in the
unlikely event that assets are not enough to cover these claims, there is still another safety net in place to
protect consumers: the state guaranty funds. These funds are in place in all states. If an insurance company
becomes unable to pay claims, the guaranty fund will provide coverage, subject to certain limits. . .... Strict
solvency standards and keen financial oversight - based on conservative investment and accounting rules -
continue to be the bedrock of state-based insurance regulation. NAIC News Release, September 16, 2008,
“INSURANCE CONSUMERS PROTECTED BY SOLVENCY STANDARDS, Regulatory Safeguards
Offer 'Insurance Policy" in Times of Crisis.” See

http://www naic.org/Releases/2008_docs/AIG_solvency.htm
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bonds, Treasuries, etc.) do not impose a disproportionate investment risk upon a contract
holder, and should, therefore, be entitled to rely upon the Section 3(a)(8) exemption from
registration. Any rule interpreting Section 3(a)(8) must consider the investment risk
borne by the company as well as the risk to the contract holder.

Marketing Standards

The analysis of whether a product falls within the Section 3(a)(8) exemption also requires
a review of the manner in which the product is marketed, to determine whether the
product is being promoted primarily as insurance or as an investment. As we indicated in
our comment letter of September 10, 2008, Proposed Rule 151A offers no standards or
guidelines for marketing materials, suggesting that the factor should not be given any
weight in determining the securities status of a fixed annuity. The August 2005 SEC
staff’s sweep examination of indexed annuity issuer materials and forms which lasted 18
months also does not appear to have yielded any “best practice” recommendations or
cautions for the industry. Any rule proposal that would require the registration of fixed
annuity products that offer indexed interest crediting methods should provide guidance
on standards to be employed in developing these materials. This is particularly important
as more insurers expand the offering of guaranteed lifetime withdrawal benefits and life-
associated features to investment contracts and annuities.

APPLICATION TO INDEXED LIFE INSURANCE

The proposal also invites comment on whether indexed life insurance should

be covered by Proposed Rule 151A. The AEGON/Transamerica Life Insurance
Companies respectfully oppose this and believe that such an expansion of the rule does
not appear to be warranted, for, among other things:

® There is no evidence that the marketing and sales practice abuses that
precipitated this rule proposal (e.g., complaints regarding abusive sales practices
in connection with “free lunch” seminars, selling products with long surrender
charges to elderly customers, etc.) have occurred in the sale of indexed life
insurance products.

* Indexed life insurance products are purchased for the purpose of providing a tax
exempt death benefit to the beneficiary, not as an investment for the contract
owner or insured. Underwriting issues can have a significant impact on policy
pricing among competing companies. Small things like a family history of heart
disease or cancer may increase the rate by 40 % with Company A but may not
have any impact at all on Company B’s rate. Due to variations in company
guidelines for evaluating the mortality risk of the insured, the choice of
insurance policies is largely affected by the way each respective company
evaluates the insured’s health, not by the interest crediting rates offered on any
accumulated cash value.
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¢ Indexed life insurance policies offer contract owners flexible features that are
not available in investment products, such as access to cash value through loans
in amounts up to the premium basis, without incurring tax penalties. Interest
does accrue on the loan, but does not have to be repaid. If the loan is not repaid,
the total loan balance, including accrued interest, will be deducted from the
policy face amount at the death of the insured. No lapse guarantees and waiver
of premium payments are other attractive features of these life insurance
products.

For these reasons, the AEGON/Transamerica Life Insurance Companies would
respectfully oppose this expansion of the proposed rule.

Thank you again for the opportunity to comment on these important rule proposals. If
you have any questions regarding these comments, please contact me at the phone
number listed below.

Sincerely,

Riperic Lelf

Katherine Schulze, Counsel
Transamerica Life Insurance Company

Cc: Jeanne de Cervens, Director, Federal Government Relations
Diana Marchesi, Director, State Government Relations
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ELECTRONIC SUBMISSION VIA COMMISSION’S SITE

Florence E. Harmon

Acting Secretary

Securities and Exchange Commission
100 F Street, N.E.

Washington, DC 20549

Re: File Number S7-14-08 Indexed Annuities and Certain Other
Insurance Contracts Proposed Rule, File No. 33-8933

Dear Ms. Harmon:

This letter is being submitted on behalf of the US domiciled AEGON companies, which
include:

Transamerica Life Insurance Company
Transamerica Occidental Life Insurance Company
Monumental Life Insurance Company
Transamerica Financial Life Insurance Company
Western Reserve Life Assurance Company of Ohio
Merrill Lynch Life Insurance Company

ML Life Insurance Company of New York

The AEGON companies market life insurance, annuities, pensions and supplemental
health insurance, as well as reinsurance and mutual funds, and related investment
products throughout the U.S. and in certain countries in Europe and Asia. The
AEGON companies comprise one of the largest life insurance and pension
organizations in the U.S., based on admitted assets, have more than 20 million
policy and certificate holders, and distribute their products through approximately
100,000 agents and broker-dealers across the country. For 2007, our US companies’
combined annuity considerations totaled over $7.75 billion; this figure includes sales
of Indexed Annuities [referred to hereafter as 1As] in the amount of $11 million for
the same period.

We support improved disclosure and marketing standards for indexed annuity
products and believe that enhancing producer training on indexed annuities would
improve customer understanding of these often complex products and reduce
instances of inappropriate or unsuitable sales. We have actively worked with the
insurance commissioners of the NAIC, including lowa and other states, to help
improve this marketplace.

Member of the ‘EG—ON Group
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However, we also believe that Proposed Rule 151A, which requires the registration of
all “indexed annuities and certain other insurance contracts” with the SEC, will not
achieve these objectives. For these reasons and those discussed below, we must
oppose Proposed Rule 151A.

1.

Rule Proposal Requires Product Reqgistration But Does Not Offer
Options to Improve Consumer Disclosure

The proposed rule suggests that there is a need for improved disclosures and
consumer protections in the sale of indexed annuities and that these benefits will
be provided by the federal securities laws. We support the goals of improved
disclosure and consumer protection; however, we have struggled to understand
how the proposed Rule 151A, which appears to be designed to “flip a switch” to
simply require the registration of all products offered going forward, will
accomplish these goals.

Under the proposed rule, registration would result in the development and
delivery of prospectuses to consumers. As the SEC staff is aware, many
consumer studies, including those conducted by the American Association of
Retired Persons (AARP), have concluded that investors do not read
prospectuses. In fact, the Commission has issued several rule proposals in the
last several years designed to improve prospectus disclosures of products
already subject to SEC regulation and registration. [See Point of Sale Disclosure
Requirements and Confirmation Requirements for Transactions in Mutual Funds,
College Savings Plans, and Certain Other Securities, and Amendments to the
Registration Form for Mutual Funds initially published for comment in January of
2004, re-proposed for comment in the first quarter of 2005. See also, Enhanced
Disclosure and New Prospectus Delivery Option for Registered Open-End
Management Investment Companies, originally proposed 11/2007, re-proposed
7/31/2008.]

We believe that prospectuses do provide important disclosures to consumers,
however, as the SEC staff also has acknowledged, they frequently lose
consumers in a quantity of unnecessary disclosures. The annuity disclosure
materials developed by the state insurance regulators, and those developed by
the industry that are in the testing process, would appear to do a better job of
disclosing information relevant to consumers of these products.

The proposed rule would also require insurers to register “indexed and certain
other insurance contracts” that fall within the rule on a Form S-1, the catch all
registration form for securities for which no other form is authorized or
prescribed. The form would require discussion of use of proceeds, information
regarding the determination of an offering price and dilution, financial
information regarding the insurer’s operations and financial condition, among
other things. Much of this information would not appear to be useful to a
consumer considering an annuity product offering an indexed interest credit.

Specifically, the proposed rule states that requiring registration would improve
disclosures re:
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costs (such as surrender charges); the method of computing indexed return
(e.g. applicable index, method for determining change in index, caps,
participation rates, spreads); minimum guarantees, as well as guarantees or
lack thereof, with respect to the method for computing indexed return; and
benefits (lump sum, as well as annuity and death benefits).

All of the above-listed information is already required to be disclosed in the
contracts themselves [delivered to the contract owner] and in state mandated
annuity disclosure brochures and state mandated replacement forms, where
applicable. Most indexed annuity companies also voluntarily provide point of sale
“Statements of Understanding” that are signed by the customer and contain
detailed information about the product to be purchased.

There are many other state laws/regulations with disclosure requirements
applicable to IA contracts, including:

e Unfair Trade Practices Act (prohibiting the making, publishing, or
disseminating to the public in any format, any advertisement,
announcement or statement containing any assertion, representation or
statement regarding the business of insurance or regarding any insurer in
conduct of its insurance business, which is untrue, deceptive or
misleading). Has been adopted in some form in almost all states.

e Life Insurance and Annuity Advertising Model Regulation has been
adopted in some form in a majority of states and requires:

0 disclosing guaranteed interest rates in the same size text/with
equal prominence as non-guaranteed rates,

o0 prohibits the use of certain terms associated with investments,

such as “investment”, “plan”, “savings”, “deposit”, etc.,

0 advertisements for annuities must disclose surrender charges and
periods,

0 can not compare annuities to certificates of deposit or make
analogies between annuity cash value and savings plans,

0 must include a description of surrender charges, amounts and
schedules and this information can’t be relegated to footnotes

The proposed rule then would appear to offer consumers another layer of
the same disclosures currently mandated by the states. Respectfully,
this would not appear to be improved disclosure, only duplicative
disclosure.
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2. Scope of Proposed Definition is Too Broad

Covers Other Fixed Annuities and Funding Contracts

The reach of the proposed rule is extremely broad, impacting not only indexed
annuities, but other contracts that currently rely on section 3(a)(8). Examples of
products affected would appear to include:

e Annuities with market value adjustment features calculated with
reference to U.S. Treasury securities, bonds or the insurance company’s
general account performance.

e Guaranteed investment contracts offering floating interest rate
guarantees tied to Treasuries or other government securities, and other
stable value products funding 529 plans and retirement plans.

e Depending on how broadly “by reference to the performance of a
security” is interpreted, discretionary excess interest contracts that
specify in the contract or in marketing materials that the declared rate of
interest is calculated by reference to certain general account holdings or
other securities.

e Every annuity (and potentially every insurance) contract where interest
credited is based “in whole or in part” on a securities index and where it
is more likely than not that amounts payable will exceed guaranteed
payout amounts.

Even traditional participating policies with dividend formulas which have an
investment or inflation adjusted component arguably might be subject to the
rule depending upon the formula and the information publicly available about
the formula.

If the proposal proceeds, consistent with judicial precedent and prior rule
making, the SEC should consider narrowing the focus of its rule to those 1As that
do not offer guarantees of principal and accumulated interest. (See discussion
below re: investment risk).

Indexed Life Insurance
The proposal also invites comment on whether indexed life insurance should

be covered by the rule. AEGON would respectfully oppose this expansion of the
rule.

Inasmuch as the concerns cited by the staff (e.g. the need to protect older
Americans from abusive sales practices and securities fraud, “free lunch”
seminars) in connection with the marketing and sale of indexed annuities, don’t
appear to exist with indexed life insurance, and life insurance products offer
other benefits not discussed by or addressed in the staff’s rule proposal, the
scope of the rule should not be expanded to life insurance products.
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3. Proposal Provides No Improved Standards for Marketing Materials

The proposed rule release states that registration would subject issuers and
sellers to liability for false and misleading statements under the federal
securities laws. State insurance regulators already have this power under the
states’ laws governing the advertising content and, in many cases, require the
filing of advertising materials. States’ attorneys general also have authority to
bring actions for violation of state unfair trade practice laws. Indeed, the SEC
also has the authority and ability to investigate and to take action against
issuers of these products that are not entitled to rely upon exemptions under the
existing federal securities laws.

To the extent that an issuer offers a product, including an annuity or indexed
annuity contract that falls outside of Section 3(a)(8) of the Securities Act or
existing Rule 151 or into the definition of a “security”, without registering the
product, the Securities and Exchange Commission currently also has the
authority to bring a civil action enjoining the insurer from issuing the product
without registration. The SEC has pursued this remedy in the past See SEC v.
VALIC, 359 U.S. 65 (1959), SEC v. United Benefit Life Insurance Company, 387
U.S. 202 (1967). To the extent that the issuer of the unregistered security
makes material misrepresentations or omits material information from sales
materials, the SEC currently also has the authority to bring an action under
Section 17(a) of the Securities Act or Section 10(b) of the Exchange Act.

The proposed Rule 151A does not address or set standards for marketing equity
indexed annuities other than to propose that annuities be registered as
securities. There currently are FINRA and SEC rules governing variable annuities
and mutual funds. There are none for fixed or I1As. The only existing SEC rule
regulating the content of advertising materials for the newly registered annuity
products, would appear to be the general antifraud provisions promulgated
under Section 17(a) of the Securities Act of 1933 and Section 10(b)
promulgated under the Securities Exchange Act of 1934. State insurance laws
applicable to fixed annuities provide the only product-specific marketing
standards that are or will be applicable to these products once the “switch” is
flipped requiring registration. Also, there appears to be an underlying
assumption that FINRA will have sufficient staff, qualified and trained to
assumed responsibility for the review and approve these materials. Issuers who
currently file product materials voluntarily with FINRA have experienced a
degree of frustration with comments received, demonstrating a lack of
understanding of the product features.

In August of 2005, the SEC began an 18 month sweep examination of indexed
annuity issuer materials and forms. To date, the staff has made no
recommendations regarding needed improvements to product/distributor
materials or existing disclosures. The proposed rule recommends no specific
disclosures that were missing from the reviewed materials.

If the proposed rule moves forward, we respectfully suggest that a better
alternative to address the Commission’s concerns re: consumer
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5.

understanding/producer marketing of these products would be to provide further
interpretive material regarding when the marketing of a fixed annuity crosses
the line into emphasizing the investment aspects over the insurance features.
For example, the SEC could flag, as inappropriate, material that:

e Describes “market returns or market growth” instead of “interest
crediting rates tied to market returns or market growth”

e Implies the customer is investing in stocks, the stock market or a stock
market index.

e Fails to disclose the impact of a decline or lack of change in the market
indices.

e Fails to disclose the impact to interest crediting rates of sustained
declines in market indices.

Suitability Reguirements Currently Apply to These Products

The proposed rule provides that registration would benefit investors because
sellers of 1As would be required to register as broker-dealers and associate with
a broker-dealer through a networking arrangement. This structure, it is argued,
would impose suitability and supervisory requirements upon the sales of these
products. Federal securities laws in place requiring the supervision of securities
products have not prevented inappropriate sales of mutual funds, variable
annuities, 529 plans or many other products.

Approximately 33 states currently have requirements for suitable
recommendations of annuity transactions that apply to producers and issuers of
these products, including requirements that insurers supervise the suitability of
recommendations to purchase IA products. States are enforcing these newly
enacted laws and have demonstrated the willingness and ability to pursue
inappropriate sales of fixed annuity products through their state securities
regulators, state insurance regulators and state Attorneys General.

The Staff’s Investment Risk Analysis Is Incomplete

The Commission’s rule proposal is premised on the notion that individuals who
purchase indexed annuities are exposed to and bear a significant investment risk
(i.e. the volatility of the underlying securities index) when the amounts payable
by the insurer are “more likely than not to exceed the amounts guaranteed
under the contract.“ The Commission characterizes this risk as “the unknown,
unspecified, and fluctuating securities linked portion of the return.”

In fact, interest earnings and principal are guaranteed and the major risk
component of equity investing, a negative return, is eliminated with the 1A. 1A
contract holders receive a guaranteed interest credit in amounts at least equal
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to, often exceeding the minimum nonforfeiture rate set by state insurance laws
(in today’s interest rate environment, this rate has been set by the states at
1.5%). Unlike variable annuities, 1As do not provide for the pass through of the
performance of any of the issuing insurance company’s underlying assets, or for
that matter, any assets. Contract holders have “no interest in and are not
affected by investment gains or investment losses of the insurance company,
unless those losses are so great that they threatened the solvency of the
insurer.” * There is a guaranteed floor that ensures contract holders will not lose
their principal.

There is also the potential for an additional interest credit, paid out periodically
and guaranteed over the life of the contract according to a formula that is locked
in prior to the interest crediting period (including any caps on interest paid and
any participation rate), and is known in advance by the contract owner. The
index value portion of the formula is a snapshot of a market index (exclusive of
dividends or capital gains earned on the actual securities comprising the index),
at a predetermined point in time (e.g. point to point, an average of values at a
specific point each month etc.). The contract value does not rise or fall with
periodic market swings during the interest crediting period. Instead, interest is
paid at the end of the period upon the value of the contract at the beginning of
the interest crediting period in accordance with a contractually guaranteed
formula and accumulates throughout the life of the contract, on top of the
interest credited under the minimum nonforfeiture, guaranteed rate of interest. 2
The insurer must annually or, in accordance with a schedule outlined in the
contract, pay whatever the equity formula dictates which may be unbounded or
subject to a cap, which is known to the customer and determined in advance of
the interest crediting period.

Insurers issuing IAs bear the risk of guaranteeing contract owner principal and
interest earnings. Insurers also bear the risk of disintermediation for equity
annuities — the risk from increased contract owner surrenders in a climate of
increasing interest rates. As interest rates increase, contract owners have an
incentive to surrender their current insurance contracts to purchase new
contracts with higher interest rates. Because of the guaranteed values, the risk
of liquidating investments at decreased market values is the responsibility of the
insurer. Insurers must pay these surrenders by selling their fixed income
securities at depressed market value.

The Supreme Court’s test to determine whether a contract is an “annuity” within
the meaning of Section 3(a)(8) is a facts and circumstances test reviewing the

1

2

Olpin v. Ideal National, 419 F.2d 1250 (10" Cir. 1969).

Olpin v. Ideal National, 419 F.2d 1250 (10" Cir. 1969) finding that certain endorsements to life

insurance policies were not securities despite the fact that the endorsements provided for a payment on
death or after a specified period from a “bonus fund.” The Tenth Circuit concluded that the endorsements
were not securities, because, even though the endorsement did not specify the fixed amount of the
benefit that would be paid to the policyholder, the endorsement did provide the factors from which
specified amounts were to be derived and paid to the policyholder. Under the policy, the insurer was
obligated to pay an amount that could be mathematically calculated regardless of the investment
performance of amounts the insurer set aside to fund its obligation.
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a) degree of investment risk under the product; and b) the degree of marketing
emphasis placed upon investment aspects of the product. The investment risk
portion of the test requires an analysis of risk borne by the issuer as well as the
investor.

6. Impact of Proposal Upon Issuers and Distributors is Grossly
Understated

Insurance Companies

Under the proposed Rule 151A, many products currently available to consumers
and approved by the states and sold for years can no longer be sold. Issuers
will have to revise current contracts and re-file them with all fifty-one
jurisdictions’ insurance commissioners, as well as with the SEC. This requires
the commitment of substantial resources, both financial and time, which costs
appear vastly underestimated by the drafters of the proposed rule.

The rule proposal would subject insurers not currently subject to SEC regulation
to prospectus and registration statement development, filing and distribution.
This would require companies to either hire or contract with outside counsel for
the expertise to prepare and file these materials at a cost of tens of thousands
of dollars per contract. The rule proposal estimates it will take 60,000 hours of
in-house company personnel time at a cost of $10mm internally and $72mm in
outside law firm expenses (at a cost of $400/hour) to file the required S-1 to
register the product to file the 400 or so existing indexed products. The per-
hour estimate does not reflect market rates for SEC counsel, the estimates of
time involved are low for people unfamiliar with the SEC registration process,
and the interaction that will be required with the staff on these newly created
securities products.

Form S-1 upon which insurers would be required to register IAs requires
registrants to present the selected financial data on the basis of the accounting
principles used in its primary financial statements but in such case must
present this data also on the basis of any reconciliations of such data to United
States generally accepted accounting principles and Regulation S-X made
pursuant to Rule 4-01 of Regulation S-X. Insurance companies who are US
subsidiaries of a larger, publicly traded company may not issue/maintain GAAP
financial statements, and thus will incur either the cost of preparing and
maintaining parallel statements or request No Action relief.

Agents/Agencies

The proposal provides no estimates on how much it would cost or how long it
would take insurance agents or agencies to register with FInCEN to continue to
sell these products. The SEC/FINRA registration process for agents takes
between 90 and 120 days at best. The process can take from six months to a
year, if certain letters are misfiled or the filing is in a busy district like New
York, or the applicant is inexperienced. There is a $250 filing fee per state (per
rep); a $3,000 NASD membership fee; a fidelity bond (beginning at $500); the
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cost of a mandated annual audit, which could range from $2,500 to $10,000 or
more; as well as the cost of mandated continuing education, which averages
$50 to $60 per representative.

The proposed rule assumes that many agencies will enter into networking
arrangements but does not acknowledge that in 2006, the SEC’s Division of
Market Regulation revoked a No Action letter issued to M. Financial in
connection with its networking arrangement with an unaffiliated broker-dealer
and, in the process, advised the industry that only those arrangements
established in a manner similar to the First of America No Action Letter
(involving agency networking arrangement with an affiliate broker-dealer)
would be permitted going forward. Insurance agencies without an affiliate
broker-dealer would not appear to be able to take advantage of the networking
arrangement.

7. Proposal Creates Unacceptable Litigation Risks:

The SEC’s position that all contracts offered for sale as of the effective date of
the rule proposal must be registered as securities, including contracts currently
offered/sold in reliance upon existing exemptions will subject insurers to
significant civil litigation risk. Insurers will be exposed to class action lawsuits
alleging securities fraud and other theories of liability, by contract owners
emboldened by the staff’s position that all such contracts should have been
registered as securities.

Additionally, an insurance company that registers a product, but whose product
fails to return a greater than minimum interest rate, faces exposure for having
made material misrepresentations to every contract owner that purchased the
product.

8. Extension of Comment Period is Necessary:

The SEC staff last solicited comments on the status of equity indexed products
under the federal securities laws in 1997. An 88 day comment period is not
enough time to provide thoughtful comments and suggestions on the more
than forty (40) requests for comment in the 96 page release. Many of the
issuers and distributors of these products are not currently subject to state or
federal securities regulation, as such, the rule proposal has far reaching
implications for insurance regulators, companies, producers and consumers.
We respectfully request that the staff extend the comment period an additional
180 days to permit state regulators, insurers, producers and consumers to
evaluate the implications of registration and to explore alternative solutions to
the issues that the staff believes necessitate an immediate and sweeping
response.
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Thank you for the ability to comment on this proposed Rule.

Very truly yours,

DS rtac e sie)

Diana Marchesi
Director of State Government Relations
Transamerica Life Insurance Company

cc: The Honorable Luis A. Aguilar
The Honorable Kathleen L. Casey
The Honorable Christopher Cox
The Honorable Troy A. Paredes
The Honorable Elisse B. Walter

Keith E. Carpenter, Special Senior Counsel, Division of Investment Management
Andrew J. Donohue, Director, Division of Investment Management

Michael L. Kosoff, Attorney, Division of Investment Management

William J. Kotapish, Assistant Director, Division of Investment Management
Susan Nash, Associate Director, Division of Investment Management



