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Atte ntio n: Brent F ie lds, S ecre tary 

Re: Amendments to Form ADV and Investment Advisers Act Ru les 
(Reference: File Number S7-09-15) 

Ladi es and G e ntl e me n : 

W e a re respo nd ing to the inv itation of the Commiss ion for comme nts to proposed 
am e ndm e nts to Form ADV purs uan t to Release No . IA-4091 (M ay 20 , 2015) . The principal 
thru st of these a me ndme nts is the co llection of new indu s try da ta, a nd w e recog ni ze th e 
impo rtance of tha t init iative to the Commiss ion 's goals a nd purposes . Whil e w e defer to th e 
Commissio n an d indu s try part icipants on the scope and deta il of th e initia ti ve, w e offe r a numbe r 
of com me nts, both techni cal a nd s ubstanti ve, fo r the C ommission 's cons ide rat ion. 

As backgro un d to o ur in teres t in th ese m atte rs, Shearm an & Ste rli ng LLP is a globa l law 
f irm wit h offices in nu merou s fina nci al ce nters worldwid e. The firm 's clients incl ude a wide 
variety of U. S . and non-U.S. fina ncial ins titut io ns and financial m a rke t pa rti cipa nts, including 
investment advise rs, sponsors of hedge, p rivate equi ty and ve nture capital fund s, fa mil y offices 
and in s titutional in vesto rs. Ou r in vesto r cli e nts access th e m a rke ts through self-directed 
investme nt po rtfo li os, profess io nal in vestm e nt adv ise rs a nd/o r priva te fund s a nd othe r pool ed 
ve hicles . 

Pro posed Amendments to Fo rm ADV: Info rmation Rega rding Separately Managed Acco unts 

Public Availability ofData Collected. Separa te acco un t data proposed to be repo rted on 
For m ADV will , we be lieve, be v iewed by in vestment adv ise rs and th e ir cli e nts as hig hl y se ns iti ve . 
Among othe r co nce rn s, we ex pect investm e nt advise rs and their clients will view the stru cture of th e 
pro posed reports as prov idi ng fo r suffic ient detai l and line-by-l ine categori za tio n th at the data mi ght 
be readily " reve rse engi nee red" and linked to one or a small numb er of cli e nts . Ass uming publi c 
avai lability of the ide ntity of a n investm e nt adviser's cl ie nts (e.g., from medi a reports, state or loca l 
governme nt repo rts, etc.), anonym ity of actu al clie nt acco unt info rm ation could th e n be at ris k; 
observers wi ll rus h - rightly or wro ng ly- to associa te th e new Fo rm ADV infor mation w ith 
indiv idu ally identi fiab le clie nts . G ive n th ose risks, we s trong ly believe that the proposed se parate 
account data sho uld be collected by th e Co mmi ssion in a fo rm at th at assures it remains non -publi c. 
This wo uld accord w ith the precede nt already in place fo r pri vate fund data co ll ected by th e 
Co mm issio n on Fo rm PF. 
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We also observe as a practical matter th at there may be restrictions on di sclosures of client 
information under an investm e nt adviser 's agreements w ith its separate account clients. Reporting 
on a confidential , as opposed to public, basis reduces the likelihood that contractual restrictions will 
apply. Finally, and as a separate but relate d po int, the more tha t information can be said to be 
reported on a truly anonymized /aggregated basis, the less likely it is that a specific contractual 
restriction will apply. This favors a fres h review of the proposed reporti ng formats to minimize 
outcomes in which a given line item is identifi ed as relating to one or a small number of accounts. 

Frequency ofReporting. The Commi ssion requests comment on whether updated info rm ation 
abo ut an adviser's separately managed accounts should be triggered by an "other than annual" Form 
ADV amendment. It is our ex perie nce that most advisers find it necessary or des irabl e to file no n­
ordi nary course (i.e., intra-year) updates from tim e to time, but that in many cases whether such a 
filing is required is a judgment call. Naturally, each add iti onal requirement that might attach to an 
update is a practical disincentive that could reduce the likelihood that a filing is ultimately made. We 
encourage consideration of th e prospect of any non-annual tri ggering requirement in that light and 
suggest th at the Commission continue , as proposed, to require advise rs to file sepa rate acco unt 
reporting inform ation on a solely annual basis. 

Non-U.S. Managers and Non-U.S. Clients. W e pres ume that it is inte nded b y the 
Commission th at a non-U.S . adviser would , in the normal course, not be required to include no n­
U.S . cli e nt data in the proposed separate account reporting. This is not e ntirely clear from the 
proposal, however, and we respectfully suggest the Commiss ion m ake that explicit. Doing so 
wou ld acco rd with the carve-out from Form PF reporting of many non-U .S. funds m anaged by 
non-U.S. advisers, as well as long-standing precedent more gene rall y that m ost of the s ubstantive 
provisions of the In vestment Advisers Act do not apply to non-U.S. clie nts of a non-U.S . adviser. 

Other Proposed Amendments to Form ADV 

Third-Party ChiefCompliance Officers (Item l.J. ofFormAD V). The Commiss ion proposes 
that an investment adviser identify whethe r it reta ins a non-employee to serve as the firm 's chief 
compliance officer (CCO). Whil e disclosure can be innocuous, in this insta nce, we presume th e 
practical effect of that requireme nt is that such a hire will be subject to additiona l scrutiny, whether 
by th e Commission staff, the public, adviso ry clie nts or the adviser firm itself. It is our experi ence, 
however, that for some advisers e mploying a th ird-party CCO is the best course of action and one 
that does more to mitigate risk than an internal hire. In our view, that appropriately commercial 
jud gment shoul d not be discouraged without careful regulatory cons ideration. 

PCAOB Registration Numbers fo r Surprise Security Count Audit Firms (Section 9.C. of 
Schedule D). The Commiss ion proposes that an investment adviser list Public Company Accounting 
Oversight Board (PCAOB) regi stration numbers for auditors retained to perform surprise security 
co un ts under the Investmen t Ad visers Act custody rule. Give n that PCAOB registration is not an 
eligibil ity requireme nt to perform th ese security cou nts, the proposed disclosure of PCAOB 
registration numbers cou ld be misunderstood . Investme nt advise rs a nd the public could take it to 
imply that regi stration is required (or preferred) by the Co mmission. To avoid that confusion, we 
respectfully suggest it be made clear during the course of the rulemaking a nd in the related Form 
ADV instructions that PCAOB registration is not required fo r an auditor to perform Investme nt 
Advisers Act surprise security counts. 
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Proposed Amendments to Form ADV: Umbrella Registration 

"Umbrella registrations" for investment advisers are in wide use by our clients, and we view 
them as generally beneficial for the reasons suggested by the proposal. They offer administrative 
efficiency to both firms and the Commissio n and typically deliver a clearer picture of the business 
than the alternative, which would be a patchwork of separately fi led forms. We welcome the 
Commission's efforts to improve ease of use of Form ADV for umbrella registrations and encourage 
the Commission to consider expanding their availability in two insta nces specific to non-U.S. 
advisers. We also offer a technical suggestion on the proposed content for thes e filings. 

Non-U.S. Adviser Umbrella Registrations. With respect to a business that has one or more 
U.S.-based relying advisers, we agree the fi ling adviser sho uld have its principal office and place of 
business in the United States. This condition operates (as the proposal says and appropriately in our 
view) to prevent a group of related advisers based inside and o utside of the U.S. from designating 
a non-U.S. adviser as their filing adviser and then asserting that the Investme nt Advisers Act's 
s ubstantive provisions may not apply to the U.S.-based relying advisers' dealings with their non­
U.S. clients. 

That potential for what might be called "jurisdictional arbitrage" is not present, how ever, 
when all of the advisers in an organization are based outside the United States. ln that case, the 
scope and application of the Investment Advise rs Act is the sa me regardless of which entity is a 
filing adviser versus a relying adviser. Presuming "jurisdictional arbitrage" is the primary 
reason the Commission proposes not to permit umbrella registrations when the filing adviser is a 
non-U.S. firm, and given the acknowledged benefits of umbrella registrations, we the refore 
respectfully suggest the Commission refine its position. For an organization where all of the 
advisers involved have their principal office and place of business outside th e United States, we 
believe umbrella registration should be an option. 

Exempt Reporting Adviser Umbrella Registrations. It is proposed that exempt reporting 
advisers wi ll not be able to file under umbrella registrations. Since it is our experience that there is 
strong interest on the part of exempt reporting advisers in a version of umbrella registration that 
wo uld be appropriate to them, we encourage the Commission to further consider whether thi s is 
appropriate and desirable. If ultimately not the case, we encourage the Commission to articulate why 
not, as we believe this is not well understood by the industry. To assist the Commission in its 
rev iew, we offer views on several potential concerns that might be raised. 

First, to the extent that the decision to exclude exempt reporting advisers from umbrell a 
registrations simply represents a judgment that this is a "registration" and therefore inappropriate for 
advisers that are fac iall y exempt from registration, we urge the Commission to consider whether a 
ve rsio n of umbrella registration co uld be made avai lable to address this concern. The current 
treatment of exempt reporting advisers, which file a Form ADV but are clearly identified on the 
lARD click-through pages as not registered, is a clear starting point. 

Second, to the extent the issue might be raised that exempt reporting advisers cannot satisfy 
the proposed condition of umbrella registration that cross-references to the compliance program and 
code of ethics rules under the Investment Advisers Act , we suggest this is a technical failing. We 
acknowledge that exempt reporting advisers (because they are not subject to the rel eva nt 
regul ations) would not have these precise procedures. But it is our experience that exempt 
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reporting advisers typically m ainta in a nalogs to these procedures. They would meet a more 
broadly phrased co ndition that s impl y required a unifi ed compliance program and code of ethics. 

Finally, an d more substant ively , to the extent that the proposed prohibition reflects a concern 
that operating multiple exempt reporting advisers side by side presents the possibility of abuse of the 
terms of the relevant exem pti ons (as was illustrated, for exa mple, in th e Commission's TL Ventures 
settleme nt) , we s uggest reconsideration in the case of non-U .S. advisory organizations. Diffe re nces 
in the operation of the private fund advi ser exemption as betwee n U.S. and non -U.S. firms will 
illustrate this, as fo llows: 

• 	 Let us first lo ok to two U.S. exempt reporti ng advi se r firms, which a re operationally 
integrated an d thus find it des irable to seek a form of umbrella registrati on. As a result of 
thei r operational integration, they count their collective assets and activities when assessing 
eligibili ty for exe mpt private fund adviser sta tus and could, in many cases, be at risk of 
ineligibility. Ineligibility co uld arise as a result of (a) one or the other of the firms serving 
clients other than private funds or (b) aggregate pri va te fund assets unde r manage ment across 
the two firms exceed ing the maximum permitted amount. 

• 	 Let us next look to tw o similarly situ ated non-U.S. exem pt reporting adviser f irms. For these 
firms, the risk of ineligibility as a result of aggregation is much reduced. This is because (a) 
bo th firms are free to serve non-U.S . cli ents of all types (i.e., not just private funds) and (b) 
assumin g U.S. co ntacts are limited to U.S. inves tors in pooled vehicles managed from a place 
of business outsi de the United States, then a non-U.S. adviser and its affiliates will qualify for 
the terms of th e private fund adviser exemption regardless of the scale of their assets under 
management (in that pri va te funds assets a re counted towards the maximum only if managed 
fro m a U.S. place of business). 

It is this significantly reduced risk of ineligibility as a result of aggregation that we encourage the 
Commission to co ns ider. Th e practical effect is that among non-U.S. advisers there is both limited 
risk of abuse and a much larger population of firms that will potentially be nefit from a form of 
exempt reporting adviser umbrella registration . 

Proposed R equirement for Multiple Schedules A and B. It is proposed that firms th at 
proceed und er a n umbrell a registration compl ete a separate Schedule A and Schedule B for each 
relying advi ser. Whil e th a t mimics the trea tm e nt of a fully registered adviser, in our ex pe rience 
there can be an un expected a nd potentially concerning outcome, as follows. Many relying 
advi se rs are special purpose general partner or s imilar entities formed for th e management of a 
s ingl e private fund. It is common industry pract ice for e mployees of the advisory business w ho 
m a nage the pri vate fund to own a portion of these e ntities as a mechanism to s hare in the "carri ed 
interest" or ince nti ve compensation payable b y the fund and generally not with the intent that the 
employee will exerci se other, non-economic aspects of the ownership inte rest. Ownership of 
such a special purpose e ntity is thus principall y a form of employee compensation or employee 
benefit, and required di sclos ure of that ownership as proposed is thus akin to required disclosure 
of individual employment arrangements. 

W e respectfully s uggest therefore th a t the sens itivit y of employment co mpensation a nd 
benefit info rm atio n - which is not otherwise required to be disclosed on Form ADV in any 
fo rm at- be considered a nd an exception made. Such an exception could, for example, limit 
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disclosure of the ownership of a relying adviser that is a special purpose entity of thi s nature to 
its 25 % or greater owners. It is our ex perie nce that at that level only a small number of 
emplo yees are at iss ue. They are also likel y to be the most senior, holding ownership s tak es 
across the bro ade r bu siness, s uch that disclosure of their perso nal interes ts is more reaso nably 
expected. 

************** ********* 

In closing, we express our apprec iation to the Co mmi ssion for its care in und ertaking 
these ad dition s to the Investment Advisers Act. We are available at your convenience to discuss 
our comme nts and v iews ex pressed here. The primary author of this letter is Nathan J. Gree ne, 
w ho is at  and  

As a fin al note, we wish to add that our comme nts and views s hould not be ascribed to 
any c urrent or fo rm er client of Shearman & Sterling. 

Respectfully submitted, 

. ) -/JAr~ ?/ 5~ft1; L-L-f /;Ve-
Shearm an & Sterling LLP 

Please assu re copies to the following: 

Chair: Mary Jo White 
Commissioners: Lui s A. Aguilar, Daniel M. Gallagher, KaraM. Stein , MichaelS. Piwowar 
Director of the Division of Investment Mana gement: Dav id Grim 
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