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Secretary
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100 F Street,NE

Washington,DC 20549

Re: Concept Release on Harmonization of Securities Offering Exemptions - File
NumberS7-08-19

DearMs. Countryman:

This letterrespondsto the request of the Securities and Exchange Commission (the
“Commission”) for comments on its conceptrelease! relating to the exemptoffering
framework underthe Securities Act of 1933 (the “Securities Act™). BlackRock, Inc.
(togetherwith its affiliates, “BlackRock”)? agrees with the Commission’s observation that
issuersand investors could benefitfrom a framework thatis more consistent and less
complex. As invited by the Concept Release, BlackRock is pleased to provide its
suggestions on ways to harmonize, simplify and improve the exempt offering frameworkto
expand investmentopportunities and promote capital formation. Whilethe Concept
Release covers a wide range of issues relating toexempt offerings,we comment only on
those matters where we believe BlackRock’s expertise and experience is most relevant.

We believe that the expansion ofinvestmentopportunitiestoinclude exemptofferingsis
importantfor investors to achieve theirsavings goals, including saving forretirement. As
noted in the Concept Release, exemptofferings can provide both greaterappreciation
opportunitiesand diversification. Increasing access eitherdirectly or through funds can
be accomplished while maintaining investor protection —a core tenet of our markets.

Definition of Accredited Investor

The Concept Release requests commentson a broad range of questionsregarding the
definition of “accredited investor.” As the Concept Release notes,the definitionisa
central component of several exemptions from registration,and is premised on the view
that accredited investors are those persons whose financial sophistication and ability to

L SEC, Concept Release on Harmonization of Securities Offering, 84 FR 30460 (Jun. 18, 2019), availableat
https://www.sec.gov/rules/concept/2019/33-10649.pdf (“Concept Release”).

BlackRockis one of theworld’s leading asset management firms. We manage assets on behalf of institutional and
individual clients worldwide, across equity, fixed income, liquidity, real estate, alternatives, and multi-asset strategies.
Our client base includes pension plans, endowments, foundations, charities, official institutions, insurers, and other
financial institutions, as well as individuals around the world.

3 17 CFR 230.501(a).
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sustainthe risk of loss or ability to fend for themselves are sufficientto renderthe
protections provided by the offering registration requirements of the Securities Act
unnecessary.*

We welcome the Commission’swillingnesstoconsidera wide range of potential changes
to this definition. Asa first principle,we believe thatany changes should maintain clear,
objective standards so thatan issuercan determine whetheraninvestor meetsthe
necessary qualifications. Maintaining the existing aspectofthe definitiontoinclude those
personswho an issuer“reasonably believes” meets the qualifications atthe time of sale
will aid in capital formation as anissuer can be confidentthatits private offering is
conducted incompliance with exemptoffering rules,including Regulation D.

The Commission should consider permitting “knowledgeable employees” of private fund
managers (asdefined in Rule 3c-5 underthe Investment CompanyAct of 1940) to qualify
as accredited investors for investmentsin private funds of their employers.
Knowledgeable employees have the investment experience and sufficientaccess to
information necessaryto make informed decisions aboutthe private fund’s offerings.®
Investments by knowledgeable employees furtheralign investorinterests with that of the
fund and its manager.

The Concept Release requestsviews on whetherinvestors should be considered
accredited if theyare represented by aninvestment professional,including aregistered
investmentadviser®or registered broker-dealerrepresentative,whoisrequired to act as a
fiduciary on behalf of its clients. BlackRock believes thatifthe investorrepresentative can
demonstrate its status as a fiduciary’,that such a changeinthe definition can be made
without compromising investor protection. In proposing a changetothe definition of
accredited investorto include those represented by aninvestment professional,the
Commission should solicit specificcomments on whetherany additional qualifications are
necessaryto assure the protection of investors, informed by comments received inrelation
tothe ConceptRelease. For example,the investorrepresentative could berequired to
demonstrate experience in evaluating exempt offerings by having notlessthan $25
millionin assetsunderdiscretionary managementinvestedin such securitiesand/orto
have passed certain qualifying examinations.®

In order to simplify the existing mismatch for private fund investors, the Commission
should considerharmonizing the qualifications for “accredited investors” with the
qualifications required for “qualified purchasers”as defined in Section 2(a)(51) of the

Anti-fraud provisions of Securities Act apply to the offer and sale of all securities. See SEC, Frequently asked questions
about exempt offerings, available at https://www.sec.gov/smallbusiness/exemptofferings/fag.

The Commission should also consider expanding the definition of “knowledgeable employee” to include accredited
investors.

We note that not all fiduciaries are subject to registration under the Advisors Act, including those entities actingina
fiduciary capacity under banking laws or the Employee Retirement Income Security Act of 1974, as amended (“ERISA”).

Those acting in a fiduciary capacity include registered investment advisers and their associated persons, stateand
national banks when exercising their trust powers and certain entities and persons that meet the definition of fiduciary
under ERISA.

See, e.g., FINRA Series 82 — “Private Securities Offerings Representative Exam”. Additional examination requirements
may be appropriate for investment advisors or broker-dealer representatives.
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Investment Company Act,and amending the definition of “qualified clients”underthe
Advisers Act.

Additional simplification could be accomplished by the Commission revising Rule
501(a)(3) of Regulation D to permitany entity meeting the financial threshold to qualify as
an accredited investor. The list of entitiesis outmoded, as evidenced by staffguidance
which has expanded the permitted entity typestoinclude limited liability companiesand
certain governmental units. If the entities listwere replaced with the financial thresholds
test, it would increase efficiency, reduce uncertainty and promote capital formation. In
connectionwith the elimination of enumerated entities,we would supporta financial test
that considersthe total investmentassets of an entity, not its total assets.

Pooled Investment Funds

As the Concept Release notes, for retail investors thatare not currently accredited
investors, the ability to obtain exposure to private funds and privately placed securities is
limited to indirectexposure through shareholdingsinregistered investmentcompanies
(“RICs™) — openend funds,closed end fundsand ETFs — and business development
companies (“BDCs”). Yet,there are regulatory restrictions and practices thatdiscourage
funds’® participation in exempt offerings. Broadening the ability of funds toacquire
interestsin exemptofferings could expand the opportunities forsmallerissuersto access
the capital markets and provide retail investors with the opportunity to benefitfrom
increased exposure with the added protections provided by a professionally managed
diversified portfolio.

Many Americans’retirementsavings are held in defined contribution plans (“DC plans”)
where the plan sponsor(most often the employer) oranother plan fiduciary selectsthe
investmentoptionstobe made availabletoplan participants (whoin turn may choose
from the investmentmenu). Typically,these investmentoptions are RICs or bank
maintained collective investmentfunds,’®and overthelast 15 yearsthere has been
increased use of targetdate funds (“TDFs”) as investmentoptions.!* If the Commission
were to allow funds,and in particular those employing a TDF strategy, greater flexibility in
investing in exemptofferings (including private funds), DC plan participants would benefit
from exposure to these investments with the safeguards provided by the responsibilities of
the planfiduciary and the fund’sinvestment manager. Tothis end,we suggestthe
Commission considerwhetherexisting staff no-action letter precedentsthatallowDC
planinvestmentoptions greaterflexibility should be codified,including certain conditions,
such as minimum plan assetsize.

9 “Funds” as used here includes both registered funds and private funds that operate pursuant to an exemption or

exclusion from the Investment Company Act. One type of “excluded funds” is bank maintained common trust funds
(“CTFs”).

10 Large DC plans may use separate accounts as investment options, which may allow for customization of the investment

strategy and its related fees and expenses.

1 As the Commission knows, TDFs — which can be passively or actively managed — invest in a mix of equities and fixed

income securities where the asset allocation changes over time to be more conservative as the target date approaches.
TDFs are based on well-accepted investment theories that investors can take more riskwhen they are younger but
should move to lower risk investments as they near retirement.



Giventhe dailyliquidity provided by the majority of DC plans, any such investments would
likelybe a small percentage of any fund offered asa DC planinvestmentoption and of
course, the fund’sinvestment managerwould need tomanage liquidity riskas it does
todayfor open end funds. However,we believe thisadditional flexibility in investments
would provide the potential for higherreturnsto plan participants and provide additional
capital formation opportunities.

The Commission should revise its historical position that CTFs are “look through”vehicles
for 144A purposes. CTF investmentdecisions,including whetherto purchase securitiesin
a l44Atransaction,are made by the bankthat maintainsthe CTF,and who is actingin a
fiduciary capacity. Similarly,the Commission should eliminate itsanachronisticapproach
that precludes bank-maintained collective investmentfunds,including CTFs, from
acquiring 144Asecuritiesifthereis an HR 10 planinvested in the collective investment
fund. The decisionto investin 144Asecuritiesis made by the bank,and furtherHR 10
plans (typically used by professional services entities such as law and accounting firms)
are not in need of protection from indirectinvestmentthrough theirparticipationina
pooled vehicle such as the collective investmentfund.!?

Commission staff hastaken a positionthat if a registered CTF invests more than 15% of
theirassets in private funds,only accredited investors may investin these funds. The
Commission should considerwhetherthis staff positionis consistentwith its efforts to
expand capital raising opportunities forsmallerissuers and increase access for investors.
We note thatin this situation, both the fund and its managerareregistered with the
Commission. We believe that,consistentwith investor protection, this restriction could be
altered and othercriteria considered, such as an assetdiversification test.

We share the views of other commentators**that, as suggested by the Concept Release,
easing restrictions on interval funds would promote increased formation of such funds,
enabling additional investmentin smallerissuers and startup companies. We believe that
more flexible provisions,including allowing an interval fund todetermine foritselfthe
length of its periodicinterval,would provide the flexibility forsuch fundsto investinthose
issuerswho may be publicbuthave thinlytraded shares, or private companies with limited
or noliquidity.

The affiliated transaction restrictions of the Investment Company Actcurrently preventa
fund sponsor from managing a RIC that investsin private funds of the same sponsor.
Where registered funds (currently available only to accredited investors) focus their
investments on private funds of a single sponsor, the registered fund is managed by an
unaffiliated third party. While athird partyis one way to mitigate potential conflicts of
interest,the Commission should consideralternatives to conflicts management,and
permitaffiliated fund of funds. An affiliated managerofafund of private funds has the

12 |etter fromthe American Bankers Association (“ABA”) to the SEC in response to the Concept Release (Sep. 24, 2019),
available at https://www.aba.com/-/media/documents/comment-letter/sec-concept-releas e-harmonization-
securities-offering-exemtpions-092419.pdf.

3 See eg. Letter from Managed Funds Association (‘MFA”) and the Alternative Investment Management Association
(“AIMA”) to the SEC in response to the Concept Release (Sep. 24, 2019), available at
https://www.managedfunds.org/wp-content/uploads/2019/09/MFA-Al MA-Final-L etter-on-SEC-Co ncept-
Release.pdf; Letter from the Investment Company Institute (“ICI”) to the SEC in response to the Concept Release (Sep.
24, 2019), available at https://www.ici.org/pdf/19_ltr_exemptions.pdf.
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advantage of superiorknowledge of the investment characteristics of the underlying funds
which should inure to the benefitofinvestors. Concerns about affiliated transactions can
be addressed by imposing certain limitations,such as limiting the percentage thatcan be
invested inanyone underlying affiliated fund, the total percentage thatcanbe investedin
affiliated funds,and enhanced oversight by the registered fund’s Board concerning fund-
level feesto avoid paymentfor potentially duplicative services.

Conclusion

BlackRock appreciatesthe opportunitytocommenton the Concept Release. We believe
that revisionsto the exemptoffering framework are one of the most significantchanges
that the Commission could undertake to expand opportunities forinvestorswho are
saving to meettheir goals,whetherpaying for theirchildren’s college or for their
retirement,to participate in the potential upside performance of exempt offerings. There
are many aspects of the existing framework that need to be reviewed and revised toreflect
the current market environmentand we urge the Commissionin particularto eliminate the
“lore” that has developed thatunnecessarilyinhibits investoraccess and capital
formation. We believe enhanced access can be achieved while maintaining investor
protection. Enhanced access also means more capital to beinvested tothe benefit of
startup companiesand smallerissuers.

BlackRock is a significantinvestoron behalf of its clientsin the US securities markets. We
commend the Commission for issuing the Concept Release,and we urge it to propose
changestoits rulesthat will effectuate many ofthe changessuggested. We stand ready
to provide our views onthose proposals. If you have questions onthe comments made by
this letter, please contact Barbara Novick or Joanne Medero.

Signed

Barbara Novick
Vice Chairman

Joanne Medero
Managing Director



