
 
 
 
 
 
 

 

 
 

 

 
 

 

 
 

 

 

                                                            

  

 
 

 

  

  

June 3, 2010 

The Honorable Gary Gensler The Honorable Mary Schapiro 
Chairman Chairman 
U.S. Commodity Futures Trading Commission U.S. Securities and Exchange Commission 
1155 21st Street, N.W. 100 F Street, N.E. 
Washington, D.C. 20581 Washington, D.C. 20549-2001 

Re: 	 Implementation of the Dodd-Frank Wall Street Reform and Consumer Protection 
Act; Core Principles and Other Requirements for Swap Execution Facilities (RIN 
3038-AD18); Real-Time Public Reporting of Swap Transaction Data (RIN 3038– 
AD08); Reporting and Dissemination of Security-Based Swap Information (File 
3235–AK80); Registration and Regulation of Security-Based Swap Execution 
Facilities (RIN 3235-AK93) 

Dear Chairman Gensler and Chairman Schapiro: 

As a follow-up to the participation of Wholesale Markets Brokers’ Association Americas 
(“WMBAA”)1 members in the joint staff roundtable hosted by the Commodity Futures Trading 
Commission (“CFTC” or “Commission”) and the Securities and Exchange Commission (“SEC” or 
“Commission”) on May 3 and May 4, 2011 dedicated to discussing the implementation of the Dodd-
Frank Wall Street Reform and Consumer Protection Act (“Dodd-Frank Act”), the WMBAA 
appreciates the opportunity to provide additional comments related to the importance of proper 
harmonization of and implementation by the two agencies as the rulemaking process advances.   

The WMBAA believes that it is vital to the stability and liquidity provided by OTC swaps and 
security-based swaps (collectively referred to as “swaps”) markets to ensure that swap and security-
based swap execution facilities (collectively referred to as “SEFs”) are brought under the new 
regulatory regime in such a way that fosters the competitive nature of OTC markets and continues 
to provide a deep source of liquidity for market participants. 

In addition to the formal comments previously submitted with respect to the CFTC and SEC’s 
proposed rules,2 the WMBAA offers additional comments on the appropriate implementation of the 

1 The Wholesale Markets Brokers’ Association Americas is an independent industry body representing the largest inter-
dealer brokers (“IDBs”) operating in the North American wholesale markets across a broad range of financial products.  
The WMBAA and its member firms have developed a set of Principles for Enhancing the Safety and Soundness of the Wholesale, 
Over-The-Counter Markets.  Using these principles as a guide, the Association seeks to work with Congress, regulators and 
key public policymakers on future regulation and oversight of over-the-counter (“OTC”) markets and their participants. 
By working with regulators to make OTC markets more efficient, robust and transparent, the WMBAA sees a major 
opportunity to assist in the monitoring and consequent reduction of systemic risk in the country’s capital markets.  For 
more information, please see www.wmbaa.org. 
2 See, e.g., letter from J. Christopher Giancarlo, Chairman, WMBAA, to SEC and CFTC, dated July 29, 2010; see also letter 
from Julian Harding, Chairman, WMBAA, to SEC and CFTC, dated November 19, 2010; letter from Julian Harding, 
Chairman, WMBAA, to SEC and CFTC, dated November 30, 2010; letter from Julian Harding, Chairman, WMBAA, to 
SEC, dated January 18, 2011; letter from Stephen Merkel, Chairman, WMBAA, to CFTC, dated February 7, 2011; letter 
from Stephen Merkel, Shawn Bernardo, Christopher Ferreri, J. Christopher Giancarlo and Julian Harding, WMBAA, to 
CFTC, dated April 4, 2011. 
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proposed rules and substantive requirements that would pose significant burdens unless harmonized 
between the CFTC and SEC. 

The WMBAA also recognizes that certain provisions of the Commodity Exchange Act (“CEA”) and 
the Securities Exchange Act of 1934 (“1934 Act”), as amended by the Dodd-Frank Act, impose 
specific requirements on market participants as of the effective date, July 16, 2011.  In particular, we 
note the statutory provisions could be read to require on and after July 16, 2011 the “trading” of 
swaps only on registered designated contract markets (“DCMs”), national securities exchanges and 
SEFs. 

Congress envisioned that the Title VII rulemaking process would move quickly and that all rules and 
regulations would be in place prior to the July 16, 2011 effective date.  It is clear that final rules for 
the registration of SEFs will not be in place by the July 16, 2011 effective date.  Further, the 
Commissions have not made any determinations about which swaps will be subject to the 
mandatory clearing requirement, which will dictate which swaps are required to be traded on a SEF.   

The WMBAA is concerned that, absent regulatory relief by the Commissions, existing trade 
execution systems or platforms such as those provided by WMBAA members, and the swaps 
transactions entered into thereon will be subject to significant legal uncertainty due to the 
incomplete rulemaking process.  Further, we believe IDBs should not be required to register as 
futures commission merchants (“FCMs”), introducing brokers (“IBs”) or broker-dealers to “broker” 
swaps while the Commissions are in the process of finalizing the SEF registration and regulation 
rules.3  The WMBAA strongly encourages the Commissions to issue as soon as possible a legal 
opinion, no action position or guidance which clarifies that swaps entered into after July 15, 2011 are 
not required to be traded on a registered DCM, national securities exchange and/or SEF or 
brokered by a registered FCM, IB or broker-dealer until the Commissions have issued final rules 
which are effective regarding the registration of SEFs and issued final rules which are effective  with 
respect to the mandatory trading of swaps.  The WMBAA looks forward to discussing the impact of 
the self-effectuating provisions in the CEA and 1934 Act with the Commissions. 

Importance of Harmonization between Agencies and Foreign Regulators 

While the substance of the proposed requirements for SEF registration and core principles are 
extremely important, it is equally, if not more, important that the final regulatory frameworks are 
harmonized between the two agencies.  A failure to achieve harmonization will lead to regulatory 
arbitrage and unreasonably burden market participants with redundant compliance requirements.  As 
the recent SEC-CFTC joint proposed rule recognized, “a Title VII instrument in which the 

3 The WMBAA notes that, among the extensive Dodd-Frank Act rulemakings, the CFTC has not comprehensively 
addressed the regulation of brokers engaged in swap-related activities.  Section 721 of the Dodd-Frank Act amends the 
definitions of “futures commission merchants” and “introducing brokers” in the CEA to permit these intermediaries to 
trade swaps on behalf of customers.  As of the effective date, these intermediaries may be required to register with the 
CFTC and become members of the National Futures Association.  As such, these intermediaries would be subject to the 
National Futures Association’s rules and examinations, for example Series 3 examination, which is based on futures-
related activity.   The WMBAA urges the CFTC to provide clarity on this issue by delaying the implementation of swap 
introducing broker and futures commission merchant registration and issuing interpretive guidance to assist swap 
intermediaries in understanding what activities might mandate registration and the requirements for Commission 
registration. 
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underlying reference of the instrument is a “narrow-based security index” is considered a security-
based swap subject to regulation by the SEC, whereas a Title VII instrument in which the underlying 
reference of the instrument is a security index that is not a narrow-based security index (i.e., the 
index is broad-based), the instrument is considered a swap subject to regulation by the CFTC.”4 

Any discrepancy in the Commissions’ regulatory regimes will give market participants incentive to 
leverage the slight distinctions between these products to benefit from more lenient rules. 

The Dodd-Frank Act’s framework was constructed to encourage the growth of a vibrant, 
competitive marketplace of regulated SEFs. Final rules should be crafted that encourage the 
transaction of OTC swaps on these trading systems or platforms, as increased SEF trading will 
increase liquidity, and transparency for market participants and increase the speed and accuracy of 
trade reporting to swap data repositories (“SDRs”).  Certain provisions relate to these points, such 
as the permitted methods of trade execution, the scope of market entities granted impartial access to 
SEFs, the formulation of block trade thresholds and compliance with SEF core principles in a 
flexible manner that best recognizes the unique characteristics of competitive OTC swaps markets. 

Based upon its review of both the SEC and the CFTC’s Proposed Rules, the WMBAA suggests that 
the agencies consider the release of further revised proposed rules incorporating comments received 
for additional review and comment by market participants.  This exercise would ensure that the SEC 
and CFTC have the opportunity to review each of their proposals and integrate appropriate 
provisions from the proposed rules and comments in order to arrive at more comprehensive 
regulations. Further, the WMBAA encourages the CFTC and SEC to work together to attempt to 
harmonize their regulatory regimes to greatest extent possible.  While some of the rules will differ as 
a result of the particular products subject to each agency’s jurisdiction, inconsistent rules will make 
the implementation for SEFs overly burdensome, both in terms of time and resources.   

As an example, the WMBAA encourages the CFTC and the SEC to adopt one common application 
form for the registration process. While regulatory review of the application by the two agencies is 
appropriate, reducing the regulatory burden on applicant SEFs to one common form would allow 
for a smoother, timelier transition to the new regulatory regime. Because the two proposed 
registration forms are consistent in many respects, the WMBAA believes the differences between 
the two proposed applications could be easily reconciled to increase regulatory harmonization and 
increase efficiency. 

Similarly, there needs to be a consistent approach with respect to block trades.  Not only should the 
threshold calculations be derived from similar approaches, allowing for tailored thresholds that 
reflect the trading characteristics of particular products, but the methods of trade execution 
permitted by the Commissions should both be flexible and within the framework of the SEF 
definition. 

U.S. regulations also need to be in harmony with regulations of foreign jurisdictions to avoid driving 
trading liquidity away from U.S. markets toward markets offering greater flexibility in modes of trade 
execution. In particular, European regulators have not formally proposed swap execution rules with 
proscriptive limits on trade execution methodology. We are not aware of any significant regulatory 

4 Further Definition of ‘‘Swap,’’ ‘‘Security-Based Swap,’’ and ‘‘Security-Based Swap Agreement’’; Mixed Swaps; Security-
Based Swap Agreement Recordkeeping, 76 Fed. Reg. at 29, 845 (May 23, 2011). 
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efforts in Europe to mandate electronic execution of cleared swaps by institutional market 
participants. 

In a world of competing regulatory regimes, business naturally flows to the market place that has the 
best regulations – not necessarily the most lenient, but certainly the ones that have the optimal 
balance of liquidity, execution flexibility and participant protections.  In an OTC swaps market that 
excludes retail participants, the WMBAA questions what useful protections are afforded to swap 
dealers and major swap participants by regulations that would limit the methods by which they may 
execute their orders.  U.S. regulations need to be in harmony with regulations from foreign 
jurisdictions to avoid driving trading liquidity away from U.S. markets towards markets offering 
greater flexibility in modes of trade execution. 

Implementation of Final Rules 

Compliance Timeline 

The WMBAA believes that the timeline for implementation of the final rules is as important, if not 
more important than, the substance of the regulations.  The WMBAA members recognize and 
support the fundamental changes to the regulation of the OTC swaps markets resulting from the 
passage of the Dodd-Frank Act and will commit the necessary resources to diligently meet the new 
compliance obligations. However, the CFTC and SEC must recognize that these changes are 
significant and will result in considerable changes to the operations and complex infrastructure of 
existing trading systems and platforms.   

It is necessary that any compliance period or registration deadline provides sufficient opportunity for 
existing trade execution systems or platforms to modify and test systems, policies and procedures to 
ensure that its operations are in compliance with final rules.  It is very difficult to determine the 
amount of time needed to ensure compliance with the rules until the final requirements are made 
available. However, providing market participants with an insufficient time frame for compliance 
could harm the efficient functioning of the markets if existing entities can no longer operate until 
they have built the requisite platforms to comply with every measure in final rules.   

The vast number of changes required to existing trading systems or platforms to register as a SEF 
will impose a substantial burden in the short term. Upon implementation of the Dodd-Frank Act 
and final rules, wholesale brokers that register as SEFs will be required to undertake activities that 
include, but are not limited to: (i) developing extensive rulebooks; (ii) meeting new substantive and 
reporting-related financial requirements; (iii) implementing sophisticated trading, surveillance, 
monitoring and recordkeeping processes and technology; (iv) creating extensive self-regulatory 
capabilities and entering into arrangements with their customers setting forth the terms of this new 
arrangement; (v) potentially restructuring the governance structure of their companies, including 
identifying and recruiting independent board members and establishing required governance 
committees; (vi) potentially altering the mix of their existing customer base and adding new 
customers; (vii) implementing appropriate contractual and technological arrangements with clearing 
houses and SDRs; (viii) hiring staff and creating a compliance program structured to meet the 
Commissions’ specifications; and (ix) educating staff on the requirements relating to trade execution, 
clearable vs. non-clearable trades, blocks vs. non-blocks, bespoke and illiquid trades, end users vs. 
non-end users and margin requirements. 
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As this list indicates, these undertakings are monumental.  This burden is compounded when 
considering that the users of intermediary services will themselves be going through dramatic 
change, responding to new clearing, margin and capital requirements, new business conduct 
standards and changes to the means by which they are able to interact with their end customers.  
The WMBAA would suggest the SEC and CFTC consider the implementation of other regulatory 
regimes with lesser burdens than the Dodd-Frank Act, such as the introductions of TRACE 
reporting for corporate bonds and Regulations SHO and NMS in the equity markets.  The 
imposition of these new regimes was far less drastic of a change to the markets and required 
participants to expend far fewer resources. Yet, the imposition of these regimes, particularly 
Regulation NMS, was conducted over a staged period to allow market participants sufficient time to 
comply. 

Appropriate “Phasing” of Final Rules 

Based upon the plain language of the Dodd-Frank Act, the mandatory trade execution requirement 
will become effective at the time that swaps are deemed “clearable” by the appropriate Commission.  
Accepting the premise that the mandatory trade execution requirement cannot be enforced until 
there are identified “clearable” swaps and swaps are “made available for trading,” the Commissions 
need to ensure that a functioning and competitive marketplace of registered SEFs exists at the time 
the first trade is cleared and made available for trading.  As such, it is necessary that SEFs be 
registered with the CFTC or SEC, as applicable and available to execute transactions at the time that 
trades begin to be cleared under the new laws.  The WMBAA estimates that its members currently 
account for over 90% of inter-dealer intermediated swaps transactions taking place around the world 
today. If the SEF registration process is not effectively finalized by the time various swaps are 
deemed clearable, there could be serious disruptions in the U.S. swaps markets with adverse 
consequences for broader financial markets. 

Furthermore, requiring absolute compliance with final rules within a short time frame is particularly 
troublesome for likely future SEFs, as such a result may provide DCMs or national securities 
exchanges with an unfair advantage in attracting trading volume due to their ability to quickly meet 
the regulatory burdens. Congress distinguished between exchanges and SEFs, intending for 
competitive trade execution to be made available on both platforms.  Congress also recognized the 
importance of SEFs as distinct from exchanges, noting that a goal of the Dodd-Frank Act is to 
promote the trading of swaps on SEFs.  The phasing in of final rules for both exchanges and SEFs 
should be done concurrently to ensure that this competitive landscape remains in place under the 
new regulatory regime. 

Not only will implementation of the final rules impact market infrastructure, but the timing in which 
these rules are implemented could significantly impact U.S. financial markets.  As Commissioner Jill 
Sommers recently remarked before the House Agriculture General Farm Commodities and Risk 
Management Subcommittee, “a material difference in the timing of rule implementation is likely to 
occur, which may shift business overseas as the cost of doing business in the US increases and create 
other opportunities for regulatory arbitrage.”5  If the U.S. regulations are implemented before 

5 Statement of Jill E. Sommers before the Subcommittee on General Farm Commodities and Risk Management, House 
Committee on Agriculture, May 25, 2011, available at http://agriculture.house.gov/pdf/hearings/Sommers110525.pdf. 
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foreign regulators have established their intended regulatory framework, it could put U.S. markets at 
a significant disadvantage and might result in depleted liquidity due to regulatory arbitrage 
opportunities. 

As the rulemaking process moves forward, the WMBAA suggests the following progression of rules 
be completed: 
•	 First, finalize product definitions. Providing the market with certainty related to the scope of 

what constitutes a “swap” and “security-based swap” will allow market participants to accurately 
gauge the impact of the other proposed rules and provide constructive feedback on those rules. 

•	 Second, implement final rules related to real-time reporting for regulatory oversight purposes.  
The submission of information to SDRs is an activity that takes place in many OTC markets 
today and will not unduly burden those who must comply with the requirement.  Ensuring that 
the Commissions receive current, accurate market data is a cost-effective method to mitigate 
systemic risk in the short-term. 

•	 Next, establish block trade thresholds and finalize public reporting rules.  The information 
gathered by SDRs since the implementation of the mandatory trade reporting requirement, along 
with historical data made available by trade repositories and trade execution facilities, can be 
used to determine the appropriate threshold levels on a product-by-product basis.  At the same 
time, public reporting rules can be put into place, including an appropriate time delay (that is 
consistent with European and the other major global market rules) for block trades. 

•	 After the reporting mechanics have been established, the clearing mandate can be implemented.  
During this step, the Commissions can determine what swaps are “clearable” and subject to the 
clearing mandate, and clearinghouses can register and begin to operate within the new 
framework. 

•	 Finally, once swaps are deemed clearable, the mandatory trade execution requirement can be put 
into place for SEFs and DCMs for those products made available for trading.  The WMBAA 
believes that all clearable swaps will be made available for trading by SEFs, as these trade 
execution platforms compete to create markets and match counterparties.  With the trade 
execution requirement’s implementation, it is imperative that rules for SEFs and DCMs are 
effective at the same time, as implementing either entity’s rules prior to the other will result in an 
unfair advantage for capturing market share of executable trades simply because they could more 
quickly meet the regulatory burdens. 

Flexible Approach to SEF Registration, Permitted Modes of Trade Execution, Impartial 
Access 

The WMBAA members have long acted as intermediaries in connection with the execution of swaps 
in the OTC market. While a regulated OTC market is new to the swap markets, the WMBAA 
members are already subject to oversight by financial regulators across the globe, including the SEC 
and the CFTC, for services offered in a range of other products and markets.  The WMBAA 
members have acted as OTC swap execution platforms for decades and, as a result, understand what 
is necessary to support and promote a regulated, competitive and liquid swaps market.  Although a 
SEF might be a new concept originating in the Dodd-Frank Act, the effective role of existing 
intermediaries in the OTC swaps marketplace is not.   
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The WMBAA supports a flexible approach to evaluating applicant SEFs.  As Congress recognized 
and mandated by law, to promote a competitive and liquid swaps market, trade execution “through 
any means of interstate commerce” establishes a broad framework that permits multiple modes of 
swap execution, so long as the proposed mode of execution is capable of satisfying the statutory 
requirements. 

The WMBAA believes that any interpretation of the SEF definition must be broad, and any trading 
system or platform that meets the statutory requirements should be recognized and registered as a 
SEF. The WMBAA supports a regulatory framework that allows any SEF applicant that meets the 
statutory requirements set forth in the Dodd-Frank Act to be permitted to operate under each 
Commission’s rules in accordance with the Dodd-Frank Act.   

The WMBAA strongly supports the SEC’s interpretation of the SEF definition as it applies to trade 
execution through any means of interstate commerce, including request for quote systems, order 
books, auction platforms or voice brokerage trading, because such an approach is consistent with 
the letter and spirit of the Dodd-Frank Act and ensures flexibility in the permitted modes of 
execution. The WMBAA believes that this approach should be applied consistently to all trading 
systems or platforms and will encourage the growth of a competitive marketplace of trade execution 
facilities. 

Further, the WMBAA is concerned with the CFTC’s interpretation of the SEF definition, as it limits 
the permitted modes of trade execution, specifically restricting the use of voice-based systems to 
block trades. The SEF definition and corresponding requirements on the CEA, as amended by the 
Dodd-Frank Act, do not provide any grounds for this approach and will severely impair other 
markets that rely on voice-based systems (or hybrid systems, which contain a voice component) to 
create liquidity. 

Permitted Use of Voice and Hybrid Trade Execution Platforms 

The CFTC’s proposed mandate precludes the use of voice-based systems for “Required 
Transactions” without any explanation of why the permitted modes of execution should be more 
restrictive than the statute dictates.  The WMBAA is concerned that such a rigid implementation of 
the SEF framework will devastate existing voice and “hybrid” systems (described below) that are 
currently relied upon for liquidity formation in global swaps markets.  “Hybrid brokerage,” which 
integrates voice with electronic brokerage systems, should be clearly recognized as an acceptable 
mode of trade execution, for all swaps trade execution.  The combination of traditional “voice” 
brokers with sophisticated electronic trading and matching systems is necessary to provide liquidity 
in markets for less commoditized products where liquidity is not continuous.  Failure to 
unambiguously include such systems is not only inconsistent with the Dodd-Frank Act but will 
severely limit liquidity production for a wide array of transactions.  The WMBAA remains concerned 
that such a restrictive SEF regime will lead to market disruption and, worse, liquidity constriction 
with adverse consequences for vital U.S. capital markets. 

What determines which blend of hybrid brokerage is adopted by the markets for any given swap 
product is largely the market liquidity characteristic of that product, whether or not the instrument is 
cleared. For example, a contract to trade Henry Hub Natural Gas delivered in Summer 2017, 
though cleared, will generally be insufficiently liquid to trade on a central limit order book.  This is 
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true the farther out the delivery date for many cleared products, where market makers are unwilling 
to post executable bids and offers in instruments that trade infrequently.  In markets where price 
spreads are wide or trading is infrequent, central limit order books are not conducive to liquidity, but 
rather may be disruptive to it. 

Critically, what determines which blend of hybrid brokerage is adopted by the markets for any given 
swap product also has little to do with whether the size of a transaction is sufficient or not to be a 
block trade. Block trades concern the size of an order, as opposed to the degree of market liquidity 
or presence of tight bid-offer spreads. Depending on where block trade thresholds are set, block 
trades can take place in markets from very illiquid to highly liquid.  Yet, central limit order book 
trade execution generally only works well in markets with deep liquidity, and such liquidity is not 
always available even within a usually liquid market.  For less liquid markets, even non-block size 
trades depend on a range of trading methodologies distinct from central limit order book or request 
for quote. For these reasons, hybrid brokerage should be clearly recognized as an acceptable mode 
of trade execution for all swaps whether “Required” or “Permitted.” 

In addition, the regulatory framework for the swaps market must take into consideration the 
significant differences between the trading of futures on an existing exchange and the trading of 
swaps on SEF platforms. While it may be appropriate, in certain instances, to look to the futures 
model as instructive, overreliance on that model will not achieve Congress’ goal.  Congress explicitly 
incorporated a SEF alternative to the exchange-trading model, understanding that competitive 
execution platforms provide a valuable market function.  Final rules governing SEFs should reflect 
Congressional intent and promote the growth of existing competitive, vibrant markets without 
impeding liquidity formation. 

Impartial Access to SEFs 

The WMBAA is concerned that the CFTC’s proposed mandate that SEFs provide impartial access 
to independent software vendors (“ISVs”) is beyond the legal authority in the CEA because it 
expands the impartial access provision beyond “market participants” to whom access is granted 
under the statute.  Moreover, because SEFs are competitive execution platforms, a requirement to 
provide impartial access to market information to ISVs who lack the intent to enter into swaps on a 
trading system or platform will reduce the ability for market participants to benefit from the 
competitive landscape that provides counterparties with the best possible pricing.  Further, given the 
lack of a definition of what constitutes an ISV and the significant technological investments made by 
wholesale brokers to provide premiere customer service, the ISV impartial access requirement leaves 
open the possibility that SEFs could qualify as ISVs in order to seek access to competitors’ trading 
systems or platforms.  This possibility would defeat the existing structure of competitive sources of 
liquidity, to the detriment of market participants, including commercial end users.  The WMBAA 
strongly urges the CFTC to carefully consider the SEC’s impartial access proposal, which is well 
aligned with both the express statutory provisions and the broader goals of Title VII of the Dodd-
Frank Act to promote a marketplace of competing swaps execution venues.  

The WMBAA also believes the SEC should review its proposed impartial access provisions to 
ensure that impartial access to the SEF is different for competitor SEFs or national exchanges than 
for registered security-based swap dealers, major security-based swap participants, brokers or eligible 
contract participants. Congress clearly intended for the trade execution landscape after the 
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implementation of the Dodd-Frank Act to include multiple competing trade execution venues, and 
ensuring that competitors cannot access a SEF’s trading system or platform furthers competition, to 
the benefit of the market and all market participants. 

Interim or Temporary SEF Registration 

The implementation of any interim or temporary registration relief must be in place for registered 
trading systems or platforms at the time that swaps are deemed “clearable” by the Commissions to 
allow such platforms to execute transactions at the time that trades begin to be cleared.  Interim or 
temporary registration relief would be necessary for trading systems or platforms if sequencing of 
rules first addresses reporting to SDRs and mandatory clearing prior to the mandatory trade 
execution requirement. The WMBAA strongly encourages the Commission to provide prompt 
provisional registration to existing trade execution intermediaries that intend to register as a SEF and 
express intent to meet the regulatory requirements within a predetermined time period.  To require 
clearing of swaps through derivatives clearing organizations without the existence of the 
corresponding competitive trade execution venues risks consistent implementation of the Dodd-
Frank Act and could have a disruptive impact on market activity and liquidity formation, to the 
detriment of market participants.   

At the same time, a temporary registration regime should ensure that trade execution on SEFs and 
exchanges is in place without benefitting one execution platform over another.  Temporary 
registration for existing trade execution platforms should be fashioned into final rules in order to 
avoid disrupting market activity and provide a framework for compliance with the new rules.  The 
failure of the Commission to provide interim or temporary relief for existing trading systems or 
platforms may alter the swaps markets and unfairly induce market participants to trade outside the 
U.S. or on already-registered and operating exchanges. 

The 15 Second Rule 

Finally, there does not appear to be any authority for the CFTC’s proposed requirement that, for 
“Required Transactions,” SEFs must require that traders with the ability to execute against a 
customer’s order or execute two customers against each other be subject to a 15 second timing delay 
between the entry of those two orders (“15 Second Rule”).  One adverse impact of the proposed 15 
Second Rule is that the dealer will not know until the expiration of 15 seconds whether it will have 
completed both sides of the trade or whether another market participant will have taken one side.  
Therefore, at the time of receiving the customer order, the dealer has no way of knowing whether it 
will ultimately serve as its customer’s principal counterparty or merely as its executing agent.  The 
result will be greater uncertainly for the dealer in the use of its capital and, possibly, the reduction of 
dealer activities leading, in turn, to diminished liquidity in and competitiveness of U.S. markets with 
costly implications for buy-side customers and end users. 

While this delay is intended by the Commission to ensure sufficient pre-trade transparency, under 
the CEA, transparency must be balanced against the liquidity needs of the market.  Once a trade is 
completed when there is agreement between the parties on price and terms, any delay exposing the 
parties to that trade to further market risk will have to be reflected in the pricing of the transaction, 
to the detriment of all market participants.  
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Ensuring that Block Trade Thresholds are Appropriately Established 

As noted in previous remarks submitted to each Commission, from the perspective of 
intermediaries who broker transactions of significant size between financial institutions it is critical 
that the block trade threshold levels and the reporting regimes related to those transactions are 
established in a manner that does not impede liquidity formation.  A failure to effectively implement 
block trading thresholds will frustrate companies’ ability to hedge commercial risk.  Participants rely 
on swaps to appropriately plan for the future, and any significant changes to market structure might 
ultimately inhibit economic growth and competitiveness.   

Establishing the appropriate block trade thresholds is of particular concern for expectant SEFs 
because the CFTC’s proposal regarding permitted modes of execution restricts the use of voice-
based systems solely to block trades. While WMBAA believes that this approach is contrary to the 
SEF definition (as discussed herein and in previous letters), which permits trade execution through 
any means of interstate commerce, this approach, if combined with block trade thresholds that are 
too high for the particular instrument, would have a negative impact on liquidity formation.  

With respect to block trade thresholds, the liquidity of a market for a particular financial product or 
instrument depends on several factors, including the parameters of the particular instrument, 
including tenor and duration, the number of market participants and facilitators of liquidity, the 
degree of standardization of instrument terms and the volume of trading activity.  Compared to 
commoditized, exchange-traded products and the more standardized OTC instruments, many swaps 
markets feature a broader array of less-commoditized products and larger-sized orders that are 
traded by fewer counterparties, almost all of which are institutional and not retail.  Trading in these 
markets is characterized by variable or non-continuous liquidity.  Such liquidity can be episodic, with 
liquidity peaks and troughs that can be seasonal (e.g., certain energy products) or more volatile and 
tied to external market and economic conditions (e.g., many credit, energy and interest rate 
products). 

As a result of the episodic nature of liquidity in certain swaps markets combined with the presence 
of fewer participants, the WMBAA believes that the CFTC and SEC need to carefully structure a 
clearing, trade execution and reporting regime for block trades that is not a “one size fits all” 
approach, but rather takes into account the unique challenges of fostering liquidity in the broad 
range of swaps markets. 

Such a regime would provide an approach that permits the execution of transactions of significant 
size in a manner that retains incentives for market participants to provide liquidity and capital 
without creating opportunities for front-running and market distortion.   

To that end, the WMBAA supports the creation of a Swaps Standards Advisory Committee 
(“Advisory Committee”) for each Commission, comprised of recognized industry experts and 
representatives of registered SDRs and SEFs to make recommendations to the Commissions for 
appropriate block trade thresholds for swaps. The Advisory Committee would (i) provide the 
Commissions with meaningful statistics and metrics from a broad range of contract markets, SDRs 
and SEFs to be considered in any ongoing rulemakings in this area and (ii) work with the 
Commissions to establish and maintain written policies and procedures for calculating and 
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publicizing block trade thresholds for all swaps reported to the registered SDR in accordance with 
the criteria and formula for determining block size specified by the Commissions. 

The Advisory Committee would also undertake market studies and research at its expense as is 
necessary to establish such standards. This arrangement would permit SEFs, as the entities most 
closely related to block trade execution, to provide essential input into the Commissions’ block trade 
determinations and work with registered SDRs to distribute the resulting threshold levels to SEFs.  
Further, the proposed regulatory structure would reduce the burden on SDRs, remove the 
possibility of miscommunication between SDRs and SEFs and ensure that SEFs do not rely upon 
dated or incorrect block trade thresholds in their trade execution activities.  In fact, WMBAA 
members possess historical data for their segment of the OTC swap market which could be analyzed 
immediately, even before final rules are implemented, to determine appropriate introductory block 
trade thresholds, which could be revised after an interim period, as appropriate. 

Conclusion 

The WMBAA thanks the Commissions for the opportunity to comment on these very important 
issues. We look forward to continuing our conversations with the Commissioners and staff as the 
new regulatory framework is developed and implemented in a way that fosters competition and 
liquidity for market participants.   

Please feel free to contact the undersigned with any questions you may have on our comments.  

Sincerely, 

Stephen Merkel, Chairman 


