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YIAIJS.\LAII 
Ms. Elizabeth M. Nfurphy, Secretary 
Securities CommissionandE.rchange 
100 F Street, N.E. 
Washington,D.C. 20549 

Re:	 ProposedRule Change - Eliminationof FINRA-DR Mandatory Industry 
ArbitratorPursuantto Commission Ruleof Practice 192(a),File No. 4-586 

Dear Ms. Murphy: 

On June 11, 2009, thd Public Investori Aibitration Bar Associittion('PIABA) rl.rote to rhe' 

Commissionto proposea rule change pursuantto SEC Rute of Practice 192(a), with regard to 
public investor casesarbitratedthrough FINRA's Dispute Resolution program, for which the 

amountin controversy exceeds$100,000.PIABAproposecithat investors andmember firms be 

allor.r.ed whetheror not they would like to have an inC.ustry arbitrator sit on their cases to choose 
by givingall parties the ability to strike the entire industrylist. This letter is written on behalfof 
theundersigrred thecoulrtry.whichhandle arbitration law schoolclinics(the"Clinics")across 
caseson behalfofpublic investors,in support of the rulechangeproposedby PIABA. The 
Clinics urge the SEC to initiate theprocessofrule adoptionpursuantto Ruleof Plactice I92(b). 

The Clinics representpublicinvestorswho otherwise cannol oblain legal representation.Our 
clientsaregenerally contractually bound oy pre-dispute to arbitrate arbitraiion agreements their 

disputeswith their broker-iGalers and registered throughandtheir employees represenlatives 
FINRA'sDispute Resolution'program. As a result, the Cliniii hai,'ea strong interest in the rules 
govemingthe arbitration processatFINRA. 
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The Clinics support the rule change proposed by PIABA. Overall" the proposed rule change 

provides greater investor input in the dispute resolution system. We believe the proposed rule 

change has the potential to improve investor perception ofthe process in which they are forced to 

participate. 

On February 6,2008, Professors Jill I. Gross and Barbara Blaclt issued a repoft to the Secwities 
Industry Conference onArbitration(SICA),entitled"Percept'ions of Securities of Faimess 
Arbitration:An Empirical Study." The repofi documented the results ofthe authors' empirical 
study, through a one-time mailed survey, ofsurvey participants'perceptionsof faimess of 
securitiesSRO arbitrations involving customers. Overa.ll,customershad a lessfavorableviewof 
the dispute resolutionprocessthan others thatpafticipatedin the survey. In theirpaper 
discussingthe results ofthe report, the authors offered the folloiving conclusion: 

Accordingly. based on the findings of our Report,wc drge the SEC and FINRA to give 
seriousconsiderationto eliminating the requirement of an industry arbitrator on every 
tluee-person arbitration panel. Rightly or wrongly, investors are simply suspicious of a 
mandatoryprocesswith an opaque outcome that is sponsored by the regulatory arrnof the 
securities industry and thal includes an industry represenlativeon every three-arbitrator 
panelhearing a claim greaterthan $25,000. The freqLrently-madeargument that no one 
can prove tlat the presenceof an industry arbitratcr harms the investor - misses the 
point. Given the widespread distrust of the industry arbitrator, it would seem that the 
presenceof an industry arbitrator would have to contribute great value to the process-
which no one can establish either-to justify the continuation of this practice. 

Jill I. Gross & Barbara Black, When Perceplion Changes Reality: An Empirical Study of 
Investors'Viewsofthe Fairness ofSecurities Arbitrotion,2A0E J. Disp. Resol. 349,400. 

The Clinics recognize that the point is not whether industryarbilrators are in fact biased, as to 
which there arediffering opinions. but rather that investors believe that the potentialfor bias 
exists when an industry arbitrator is presenton an arbitration pancl. We think it is impoftant that 
the ruie change proposedby PIABA ciues ltri eiiminare ifu iniirid,'iry inbi{iaicr, but raiher gives 
partiesthe choice to have an industry arbitrator on their particuiar panel. We believe rhat by 
providing parties with choicesin the process,the overall perceptionof the faimess ofthe process 
will improve. 

Giving investorschoice makes sense particularly in regions that have smal ler arbitrator pools. If 
casesin those areas involve regional broker-dealers,the potentialfor a connection between the 
industry arbitrators and the defendants increases. Further. thesepotentialsfor bias may not be at 
the level that would require removal ofthe arbitrator. Investors are forced to allow individuals 
that they perceivewill be unfair to renain on their r'ase. The proposedrule change would 
eliminatethis appearance of impropriety, and give investors greater confidence in theprocess. 
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Currently,FINRAis in the midst of a pilot program that essentially mirrorsPIABA'sproposed
'l"he

rule change on a limitedvoluntarybasis. SecuritiesIndustry and Financial Markets 
Associationhas stated that PIABA's proposedrulechangeisprematurewithout waiting for the 
pilot program's results. Jane J.Kim, Securities Arbilration is Faulted, Wall St. J., June 23, 2009, 

at D6. However, the results ofthe pilot area long way oft and the reviewofthe resultswill be 
verysubjectivein terms of evaluating ofwhetheror not the pilot was "successful".Regardless 
the outcome of the pilot program, the Clinics believe that it is important to workto improvethe 
dispute resolution systemimmediately.PIABA'sproposedrule change is a step in that direction. 
Theproposedrulechangewill not eliminate industry arbitrators; it will simply givepartiesa 
choice. There is little doubtthatthis can only add to theperceivedfaimess ofthe system. 

Accordingly,the Clinics are in supporl of PIABA'sproposedrule change. We ask that the SEC 
considerthebenefitsof FINRA adopting such a rule, and submit the proposedrule change for 
publiccomment, 

Resnectfullv. 

Christine Lazaro 
SupervisingAttomey 
St. John's University School ofLaw, Securities ArbitrationClinic 

onbehalf of the undersigned Clinics: 

ChristineChung,AssistantClinical Professor ofLaw andDirector 
Albany Law School,SecuritiesArbitration Clinic & Justice Center 

Karen J. van Ingen,AssociateProfessorof Clinical Law 
Brooklyn Law School,Investor Rights Clinic 

ElizabethGoldman,Clinical Associate Professorof Law 
BenjaminN. Cardozo School of Law, Securities Arbitration Clinic 

William A. Jacobson,AssociateClinical Professor and Director 
ComellUniversityLaw School, Securities Law Clinic 

Alice Stewart, ClinicalProfessorof Law 
DuquesneUniversitySchoolofLaw, Securities ArbitrationPracticum 
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Paul Radvany, Clinical Associate Professor ofLaw 

Fordham University School ofLaw, Securities Arbitration Clinic 

CurtisPew, Visiting Clinical Professorof Law 
HofstraUniversitySchoolof Law, Securities Arbihation Clinic 

Howard S. Meyers,VisitingProfessorof Law 
AletaG.Estreicher,Professorof Law 
New York Law School, Securities ArbitrationClinic 

SamuelTenenbaum,ClinicalAssistantProfessorof Law and Director 
NorthwesternUniversity School of Law, Investor Protection Center.Bluhm Legal Clinic 

Jill Gross, Professor of Law and Director 
Pace University School ofLaw, InvestorRights Clinic 

Lisa Catalano, AssistantProfessorof Clinical Education andDirector 
Clristine Lazaro, Supervising Attorney 
St. John's University SchoolofLaw, Securities Arbitration Clinic 

Birgitta Siegel, Visiting Assistant ProfessorofLaw 
GaryPieples,VisitingDirectorof Securities 
Sy'racuse Arbitration Clinic UniversityCollegeof Law, Securities 

Robert E. Talbot, Professor of Law and Director 
University of San Francisco School of Law, lnvestor Justice Clinic 


