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Stuart S. Moskowitz ~~`~~~h ~n~ton, DC ~(}5~g

International Business Machines Corporarion

smoskowi@us.ibm.com

Re: International Business Machines Corporation

Incoming letter dated February 8, 2016

Dear Mr. Moskowitz:

February 19, 2016

Apt: I ~ 3 ~ -
Section: ~ _ ~ ~~-~-
Rule: _____~_— ~ ~, 

l Y~Public a .-
Availability

This is in response to your letter dated February 8, 2016 concerning the

shareholder proposal submitted to IBM by Joseph Boaz Tadger. Copies of all of the

correspondence on which this response is based will be made available on our website at

http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml. For your reference, a

brief discussion of the Division's informal procedures regarding shareholder proposals is

also available at the same website address.

Sincerely,

Enclosure

cc: Joseph Boaz Tadger

Matt S. McNair
Senior Special Counsel

"'FISMA &OMB Memorandum M-07-16"*



February 19, 2016

Response of the Office of Chief Counsel
Division of Corporation Finance

Re: International Business Machines Corporation
Incoming letter dated February 8, 2016

The proposal relates to the CEO.

There appears to be some basis for your view that IBM may exclude the proposal

under rule 14a-8(e)(2) because IBM received it after the deadline for submitting

proposals. Accordingly, we will not recommend enforcement action to the Commission

if IBM omits the proposal from its proxy materials in reliance on rule 14a-8(e)(2).

We note that IBM did not file its statement of objections to including the proposal

in its proxy materials at least 80 calendar days before the date on which it will file
definitive proxy materials as required by rule 14a-8(j)(1). Noting the circumstances of

the delay, we waive the 80-day requirement.

Sincerely,

Evan S. Jacobson
Special Counsel



DIVISION OF CORPORATION FINANCE

INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to

matters arising under Rule 14a-8 [ 17 CFR 240.14a-8], as with other matter under the proxy

rules, is to aid those who must comply with the rule by offering informal advice and suggestions

and to determine, initially, whether or not it may be appropriate in a particular matter to

recommend enforcement action to the Commission. In connection with a shareholder proposal

under Rule 14a-8, the Division's staff considers the information furnished to it by the Company

in support of its intention to exclude the proposals from the Company's proxy materials, as well

as any information furnished by the proponent or the proponent's representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the

Commission's staff, the staff will always consider information concerning alleged violations of

the statutes administered by the Commission, including argument as to whether or not activities

proposed to be taken would be violative of the statute or rule involved. The receipt by the staff

of such information, however, should not be construed as changing the staff s informal

procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff's and Commission's no-action responses to

Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these

no-action letters do not and cannot adjudicate the merits of a company's position with respect to

the proposal. Only a court such as a U.S. District Court can decide whether a company is

obligated to include shareholders proposals in its proxy materials. Accordingly a discretionary

determination not to recommend or take Commission enforcement action, does not preclude a

proponent, or any shareholder of a company, from pursuing any rights he or she may have

against the company in court, should the management omit the proposal from the company's

proxy material.
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1nt~rnational E3usine5s Machines Garporatic~n
CUrp~rate La~x~ ~c~partme°nt
C)n~ ~fev~~• C~rcharc~ load, Mai! ~ tops 3Ul

Arrrir~nk, New York 2{lSf7~

'VIA EXPRESS MAIL AND E-MAIL
shareholderproposals ~asec.gc~v

U.~. S~ctaritie~ and ~,xcha~ge C'omrnissc~n
~~i~~i5i~n of ~c~rpc~ratic~n Finance
t7f~ce ref Chief C~un gel
lt?~7 N~ Stre~:t, IV,E.
V~Tashngton, D,C. 2~S49

Febrt:~ary 8, 2~1b

Rule 14a-_8~e.

subject: ~t31f~ I~3M Proxy Statement
~tackhc~lcler Propc~sai frUzn Mr, Jc~~eph Bow Tac~ger

Ladies and Uerat~erxien:

Pursu~nfi to F~'.ule 14a-8(~) zrnd~ r t~Z~ S curitie:~ Exch~~~~~ Act c>f 1934, ~
am encl~~sin~ a letter dated Fet~ruary 1, 2016 from IVIr. ,~oseph Bc~az'I'adjcr (the
"Prc~panent"), coz~ta nine; ~ stockholder prc~~~sal in a°~i~h he: regta~sts that the
cc~rnpan~~ }lace in nur ~0 ~ ~ prate materials a ~rc~pc~sal ghat our C~;~? resign her

~c~sition, ~<`th~ Prc~pc~sal"j. A c.~~~ cif the letter c~nt.ainin ~h~ Prc~~c~s~l i~

atta~:h~d a~ Exhibit A her~t~.

The I'rc~~os~I vc=as ~c:nt to IVls. Patricia Murphy, IBl'VI VP ~a~` Inve;~tc~r

Relatirans via ~~'edex ~~pre~s Saver, ~ncl was received on F`ebruar~ 4, 2C~1b.

t~3Ni believes t ie Prt~posal can b~: vmittecl from the prt~xy m~t~raals fir c ur

annual meeting ~f s~ac~haiders e~pec:ted to be held an April 26, 2OI6 (the
"~t}lf~ Annual Meeting,.̀ ) for the rea~on~ set ft~rth bclvw. Tc~ the extent the

re~.~c~n~ fear camis5 €an stated in this letter are lased on matters of law, these

~-e~.sc~ns are the r~pinic~n of the undersigned as an a.tt~rneyr licensed and
ac~mitt~c~. Cep pra.et ce 7n the Stake ref I~ew Yr~rk.

(.`^:i)c~curc~earls a~3d SKuit~gs,Adrnaiiistratarihly- C)ocumet~ts'user?+1:H7C:St'l`adjer lt}l~ -1_s~Ee E~Biin~ t~CPa~posui.dt~c t'~gc ~_



Basis for Exclusion

THE PR~PO5AL MAY BE OMITTED UNDER RULE 14a-8(e){2) BECAUSE OF

ITS UNTIMELY RECEIPT,
~aakground

With respect to a proposal submitted for a regularly scheduled annual

meeting, Rule 14a-8(e}(2} provides that it must be received at the company's

principal executive offzces not less thin 12(? calendar days beforE the date of

the cc~rrfpany's proxy statement reieas~d tv shareh~lder~ in connection ~c~ th the.

prevraus year's annual tneeCiri~. i The Company's proxy statement fnr its 20115

annual meeting was dated ~nc3 released on March ~, 2U Z 5. See:

littp:ll~v~r.s~;c.~o~rl~lrchiv~:~/ed~~rfdai~'S1 I431UUt} 1 ~ f)4(~5~)15Ut ~3?t)~i~~~ ~-I ~~ ~ l ~c;f~} ~a.la~n~

Pursuant to R~zle 14a-8{e)(1), the deadline for the receipt of propt~sals for

t:l-~e 2~ I6 Annual Meeting was calculated and set forth in the 2015 prc~~

statement as Nov'c~rnber 1 ~, 20l ~. In this cc~nr~ectic~n, Fr~qu~ntly Ask~~i

Questir~~ #~22 in 2~ 1 S cur proxy statement provides, in pertinent part:

22. How do I submit a ,,proposai for i~ctusion in IBM's 2016 proxy mater~~i?

S't~r~c~khr~lcl~r prtl~c~.3r~ls »ruy die .rubtnrJtc~l f«r IBit~J's~ 2(I1 f I~rc~xy rrtc lc~r•ir~l inter the 2fJ15 A»rrur~l

f~ic~t~t~~t~ crr~d mush h~ reUezverl crI r~r~i• eorpr~rut~ heur~qucrrr~~r•.s~ no later• thu~a- ~'Vr~vcarr~h~~~• 1 ~~, Z(~1 S.
SeP..

lattp;!/4vw~+.sec,~ovlArc~hivesled~~rld~t~~'Sl 143f0001 104~iS~)1 ~Ol R2t~5ia15-i 543 ] ~l~fi ~a.htm#

1~~re~,uer~tlyrAskedQ~ues~i~rrs 2~136s7

In the instant case, the Proposal was rc~c:cived can 1~'c}~z-uary 4, 2016, aver 2 '/~

months after the deadline.
Ana~~sis

Thy Staff has strictly enfc~~•c~d the deadline for the ~ubrxiissic~n of

prUposals, and cancurred with the exclusion of many stockholder proposals

oven- thy: years purs~.aant to Rule 14a-~(e)(2) on the basis th~~t thas~ proposals

were xeceivecl at. the cnmpany's principal executive offices after the deadline for

submitting shareholder pro~nsals. See, e.g. Adobe Systems, Inc.. (January 4,

r Rule i4~a-S e 2 rovides Yhat the 1.20 calendar da advance recei t re uirement clues nc~t a l if the{ )~ I I~ Y' P n PpY

current year's annual meeting his been changed try rncrrc Ctzan 30 days from the calendar day ~f the prier

year's meeting, The Company's 201 Annua! Meeting was held ~n Aprit 2t3, 2p1S, rand, in a.ccc~rdanc:c

with c ur by-laws, rile Cc~mpdny's 2018 Annuel Nte~t~n~ has been announced end is expected to be held

on April 26, 2 16. Since the day of the 2~Ib meeting is within 30 calendar days of the calendar day of

the 20I 5 meeting, the de~dlins for stockholder ~ropns~a.ls property remains Nc~ve:mber I ~), 201 S as set

for~h in the Company~~ 20 i 5 proxy siaCement.

C'';ih~cuments anJ SettingsirtdminisCralorlMy L)cx;umentsliuser2li)(X'S~ faJj~~r 2QIG - I..atn hii~ng e~f Yr~rpusai.due Ya(~t



2{31~i); international Business Machines C~rpc~ratic~n (D~cember 5, 2005}.

Because the instant Propr3s~1 was rec~:ived over 2 '/~ mt~nths after our deadline,

it is subject to exclusion under Rule 14d-8(e)(2). See Int~;rnational Bt,tsiness

Machines C~rporaCion (~Jar~~.iary 30, 2~ 1.2). Since .a late submission is one of a

number of defects that cannot be remeciiecl, the Company .has not. provided the

Prnpc~nent with. any natives rather thin this letter.

THE COMPANY REQUESTS A WAIVER OF THE 8Q DAY RULE
UNDER RULE 14a-8(j)~1) BECAUSE THE PROPOSAL WAS RECEIVED
LESS THAN 80 DAYS BEFORE THE ANTICIPATED FILING DATE QF
OL3R 2U1~ PROXY MATERIALS.

The Company intends tv ale iGs Zt1~~i proxy materials on nr about March '7,
2016, which is less thin 80 days from today. In dcc:ordance with Rule
14a-8(j~~ 1), since the Company only received the Proposal an Februar~,~ 4, 2016,
the Company ~u~mits fiha.t g~~d cause exists fpr the filing of this request less
than £3~ days prier t~ the ~lin~ cif our prr~3ry material. We therefore
respectfully request ~€ v~T~ vc:r of t}~ze ~tJ day z-ul~ unci~r yule ~4a-8(j~{1). See
Fnternat anal Business l~iachine~ Cr~r~aratiun (March 6, 2UO3j(waiver of 80 day
rule granted in similar circumstances).

Conclusi+~n

The Company is herby no~ifyin~ the Staff a~' tour intent to exclude the

Pr~p~sal from cur proxy maCerial~ uricier Rult~ 14a-8(e)(2). We hereby requ~sr

confirmation that the Staff will nc~t recommend any enforcement actin to Che

Commission if the Company excdude;~ the I'ra}ac~sal frarn our 2016 Pry

Materials. We are sending the Proponent a copy of this submission, and

respectfully request that the I'rc~pnn~nt copy the undersigned an any response

he rs~ay elect to make. 'T'hank you very much for your attentir~n and interest in

this muter,

Ver~T truly yours,
_. ~

:~tuart S. Moskowitz ~ r
SEnior Counsel

copy, with exhibits, to:

Joseph Boaz Tadjer

"' FISMA &OMB Memorandum M-07-16 "**
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Exhilbit ~

International Bu~in~ss Machines Cc~rpc~~at c~r~
("IB1V1"~

IBM's re~que~~ to ex~l~.d~ stc~c ~Q1d.e~ pr~p~s~1 from
t~~ ~~~npa~y's Prc~~~r 5~.~~~~~t u.~s~a.ant ~c~ Rule
~.4a-~

!:":'~~1.)~~cu~icnEs and Snktangs:.:~dmini~tr~tortd~4y [7~acumcntsL~us~rZlLl(~t;til'i ac~~Y 2p3f~ - I.z~t~; Filing of Prtapost+l.dr~r P~~c
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F~ehr~iary 3 , 2()1 G

international ~usi~~ess Ikl~tc}~ir~es ~ot~por•a~tit~at
] Neu C}rch~rd Road
Arrnank, New 'ark 1004

tlttentioxt: Patrici~~.IV1:ur~hjr,

To t~Vhorz~ h May Concern:

~~,T~. ~a~~'Inv~s~~r l~~el~~.ti~o~~~

l' am fihe vwrier (iii ~ b~-aker~t~;c acc~~t~ts, iri t~~;~;re~~ie) af~~i,~fi6 shares c~f~1f3M ~~mtr~ari s~;t>ck (syn~t~c~t: iF3h~1}. I

wish tt> place a shaJ~eholder proposal "c>~~ the proxy t~allot fc~r the upc:o7nin~ pro~.y election. I prc~pvse, in the fvrm

c~fa nz~~nUinding res~~lut~i~o~~, t}~at Virginia R~m~tty x~esi~n tio~r pc~siti~r~ as chie= exec~~tive officer of the Comp~~y

as scan as is ~3racti.c~.i ~i}d convenient, Under my prapc~salx Cvr.rs..Ctomett}3~s st~~tus an t~Ze .~3c~arc3 c~f'Uirectc~rs

uvc~ult~ not be affected.

}'lease advise me hc~~• 1 may cic~ this, o.r ~f in f~.~t this letter is suffdent. T'(ease respt~nc3 ~y maz( (or ~eciera!

Express, etc.) tc~ my address 4~t~c~ve.

R~It [Iilvl s'rsares are held "in Srreet name" in the f'all~~ring brUk~ra~~ accounts: Muriel Siebert Yid Go., Inc.

i1CG'~1'lFl4$1~1~7& OMB Memorandurr~~1,-(37ilV6S'I~t.t85j, ~i1E:~E1't t1C:C~E~t~~~& OMB Memorandurr~~~~-~6~~~, ~~~ ~r~.) ~~IS1EI'tti"i1C~C'

iit.'~LTt4$NAl11~?.OMB Memorandurr~M=0~-'{6~~3"dt'~5~. x'(71; Tl'ic~}' V~!"i~}t Cn15 Eli }~vUI' COSIV~i]Ie1lC~; if 5Uc~7 VE:I'E'1~JC~tt1C)7i 15

CEC~Uti"E:Ci, OC I Ciitl SEIICI yOl! 01' E'-i11c1(I 1GC011t11 SlS~8I11E7liS IVI)' ~{)GI71 ~~CUIIt}~ 71~f1/~Y~, OMB Memorandurr~N~C~OY~'11!6 "'

t~1~£ fi~'~►$~~5, g~~pMB Memorandumh~o ~#nature below, ~ i1U~}l0I'IZE ~Ot~3 ~.Lifl~~ ~1C~ei'I. c1ItG ~.t). diltt ! iJ

.~1.meritrade tca disclease m}~ Lf3M ~tc~c1 hc~tdin~;s Co yc~u.

I thank yoi~ ft~l' your Delp v~itla this xzaatCer.

~`t~ncerel~~_

,~~'' ✓

1<~5ep.i~ ~3c~az Txdjei~



Page 6 redacted for the following reason:
---------------------
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