
lilllllllllllllllll
15007461

UNITED STATES
SECURITIES AND EXCHANGE COMMISSION

NASHINGTON, D.C.20549-3010

DMSION oF
CORPORATIONFINANCE

Received SEC
December 18,2008 ·

John C.Harrington DECi 82008
President Act: $9
HarringtonInvestments,IncWashington, DC 20549 Section:

1001 2nd Street, Suite 325 g .g
Napa, CA 94559

Public

Re: Monsanto Company Availability: A '
Incoming letter datedNovember 21,2008

Dear Mr. Harrington:

This is in responseto your letter datedNovember 21, 2008 conceming the
shareholderproposal you submitted to Monsanto. In that letter, you requestedthat the
Commission review the Division of Corporation Finance's November 7,2008letter
granting no-action relief to Monsanto's request to exclude your proposal from its 2009
proxy materials. We also have received a letter from Monsanto datedDecember 9, 2008.

Under Part 202.1(d)of Section 17of the Code of Federal Regulations, the
Division may present a requestfor Commission review of a Division no-action response
relating to Exchange Act rale 14a-8 ifit concludes that the request involves "matters of
substantial importance and where the issuesare novel or highly complex." We have
applied this standardto your request anddetermined not to present your requestto the
Commission.

Sincerely,

Thomas J.Kim
Chief Counsel & Associate Director

cc: Eric S.Robinson

Wachtell, Lipton, Rosen& Katz
51 West 52nd Street

New York, NY 10019-6150 AN I 27099
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VIA EMAIL (shareholderproposals@sec.gov)

Office of Chief tounsel

Division of Corporation Finance
Securities and Exchangedommission
100F Sireet,N.E.
Washiiigton,.D.C. 20549

Ite:Monsanto Company /Proposal Submitted by
Harringtan Investmentš,:Inc.

Ladies andGentlemen:

As you are aware,Monsanto Company,a Delaware corporation ("Monsanto" or the
"Company"), received a shareowner proposal (the "Proposal") and supponing stal.ement,
subinitted by JóhnC.Harrington of Harrington Irwestments, Inc. (the "Pioponent"), that
the Proponent wished:fo have included in Monsanto's proxy statement (the "Proxy
Statement") for its.2'009annualmeeting of shareowners(the "2009 Annual Meeting"). .
The Proposal sought to have.Monsantoisshareowners vote to amend the Company's
Bylaws to establish.a requirement that all.directois take anoath of allegiance to the
Constitution of the UgitediStätes of Amefica (the "ProposedBylaw"). This letter is iin
responseto the appeal.bytheProponent of the previous determinationof the staff(the
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"Sté") of the Securities andExchange:Commission(the "Commission") to not
reéominendtenforcement action to íh'éCommission.if Monsanto omitted the Proposalfrom

its proxy eatérials in reliance on Rule (da -8(i)(2). By way of this letter, the Company
respectfully submits that-the.Proponent's appeal should be denied.

On September 10,2008, we sent:a letter (the 'tCompany Letter") to the Štaff setting
forth four separatebasesfor exölusionófthe Proposal froin the Proxy Statement and
reQuested that the S.taff confirm that it wòhldilóirecommend enforcement action against
Monsantoshould Monsantoomit the Propósalfrorirthe Proxy Statement. The Company
Lettetelso enòlosed theopinionfthe Company's Delaware counsel, Richards,Layton:&
Finger, P.A.(the "Delaware Opinion"), that the Proposed Bylaw, if adopted by the
Company's shareówners,would be invalid-under tiie General Corporation Law of the State
of Delaware.See Exhibit C to the CompanyLetter. The Proponentresponded to the
Company Letter in a letter datedOctober8,2008.OnNovember 7, 2008, the Staff
indicated that Monsanto may exchide the Proposal under Rule 14a-8(i)(2) and that the,y
would not recommend enforcement action to the Corinnission if Monsanto omitted the

Proposal.from its proxy materials in refianceon Rule 14a-8(i)(2). In reaching this position,
the Staff indicated that it did not find it necessary to.address the alternative bases for
omission prosentedin the CompanyLetter.. On December 1,2008,the Companyfiled with
the Commission.and began.mailingto its shareownersits definitive Proxy Statement for
the 2009 Annual Meeting which did-not include the Proposal. On that sameday, the
Commission received a letter from theProponent (dated November 21,2008) purporting to
appeal, the Staff's November 7,2008 determination (the "Appeal Letter").

The Companybeliéves that the Staff's determination.wascorrect andthat the

substanceof-the Proposal, ifimplemenga,would.be invalid under Delaware's General
Còrporation Lawand wasthereefóse.validlyexcluded from:theProxy Statement, This

. conclusion is suppoited by theDelawarë.Opinion, which has.been reaffirmed by Riehards,
Layton & Finger, P.A.in thy letter attache.dhereto asExhibit A. .Rule 14a-8(i)(2)of tlie.
Securities ExchangeAct of 1934,as arteaded. provides that a proposalmay be excluded.if

it "would, if implementéd, causethe company to Violateany state,federal,.or foreign law
to whichit is subject." As.stated in the Øòmpany Letter;it is the-Company's position:that
the Proposal,if adopted by:the Còinpany's shardosyriers,would be inyalid under •

Delaware's General Corpoiation I.,awbedase.it (1) inipòseaan unreasonable and unfair
qualification.on directors of the:dompany.and (2) would require the directors to violate .

. their fiduciary duties.
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. - Delàwre case.lawsupportsthe proposition tilat spécincqual fications for.directors
o,f Delaware coryörations maynot be ''untessonable:orunfair?''Thè Delawarecourts, as

: well as various antiiorities ofí óorporatelaw, liavesuggestedthat direetorqualifications are .
"reasonable" only to the extent:such ciaalifications are legitimately trefatéd to the objects
andprpose.of thebusinessof the corporatión or the corporatiort's ëompliancewith.
applicable laws and regillations andarenot otherwise ineqfiitable. TiiëCompanyis a
globat propider of agrickiltural products; it doesnot operatein an iridustry<subject to. .
restrictiòhs'orrthe national.origin-ofits directors. The director.quälifiaatiöns coriteingiàted
by flie PiopošàlMouldbeeómpletelyunrelated to the businessahainternaliffåirs of tlie

. Company andnouldjitnit theiotential aandidateswho.would be wflliiig to seive on the
.Company's Board of Direetors:(the "Board"),

In addition,the Proposal, if adopted,would impermissibly restrict tlie directors'
exercise of their fiduciary duties. The oath contemplated.by the:Proposalrequires the
Board to considerwhether each of its decisions is consistent with such oath. Such

restriction.could potentially impair the Board's ability to discitarge its fiduciary duty to
manage the business arid affairs of the Company The directors could be forced, as a result
of taking the oath, to voto against(or refrain from taking) a proposedaction even.if such
action were permissible under ápplicablelaw and, as determined by the directors in the
.exercise of their fiduciary duties,would ótherwise be in tiie best interests ofthe.Company
and íts ähareowners.The Board could also determine that it is in tlietbest interests of the
Companyand.its shareowliers to nominatea foreign natiónal-to th@Board(or appoint:a . -.

forsigti:nätional to the Boaid to fill a vacancy)but-may beconstrained in that selection:due
to the riorninee's inability to take the oáth. In either case,the Board's:obligation to abide .

by;itsfiduciary duties to the Companyand its shareowners wolddie sbordinated to the. .
changesniade tootheBylaws in acóoidancewith the Proposal.:Such subordination is:..;
imperniiššible under Delaware law,asdiscussed;in the DelavéareOjiinion . . Ge note that Rule 14a-8(i)(2) is:not the only basis on whicii.ihe f 6mpany believes

it may omit tli Pioposal ráti the Pioxy Statement, As.set foytli in theCompany Letter,
Niónseto:beli esth t thãPropòsalmay also be exohidedfrort the ProxySStatêmentunder
Rulest4a-8(i)(1),(Improper..under:statelàw), 14a-8(i)(3) (Violation of pro:syrules):and .

14a-5(i)(6) (Absenceof yovilerìauthórit).

While-the Staff's.initiardetermination was issued on Nòvérnber 7,2008,the
Appeal!Letter destiitebeing:dated Novèmber21,.2008,wasnot receivéaby the
Coinmissiòn until December1,2008,the very sameday that the Companyfiled and began

See StroudÃGraces1990-Del. Ch.LEXI5 l Si,:at *28(OeL Ch.Nov. 1,ÎÙ90),rev'd on other grouncis, 606
A.2d75 (Del.1992).
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mailing its définitive Proxy Statement.: In the Compady Letter, we noted that the Coinpany
expeätedto file defiñitive proxy materiäis.on or about December1.,,2008,and as suchthis
deadlinewas known to theProponent.Névèrtheless,theProponent,.who neverdelivered a
copy of the Appeal Letter to the Cornpany;·submitted the AppealLetter suchthat it was not
received by the Commission ntil after the Company filed its proxy rnaterials. The 2Ó09
.Annual'Meeting is currently scheduled.for Januaiy 14,2009,1eaving.only 23bsiness.days
between the date of this léttér andthe 2009.Àrmual Meeting.to respond to and adequately
addressanyactionstakená the Cominišai innspectofthe:appeal.. Stich timing
constraints,which could have been aioided with a fíinelyapptál,are:prejudicial to the
Òoinpatty.Moredver, as aprocedural matter;we belie4ethatthe Appeal Letter is
insufficient to form the basisfor an=appealof the StalTs determination.as it merely states
that the Staff"appears to havebasédits..decisionsolely on the opinion of Monsanto
Corporation's [sic] lawyers,''andmakesthe extraordinary assertion that the Proposal .
"rais[es] questionsabout.national security" which; in theProponent's view, merits that the
Corranissioners "find the time to devote their personal attention to the proposaL" As noted
above,we respectfully submit that there were broad; siibstantialgrounds for omitting the
Proposalfrom the Company'sproxy statement, including that the ProposedBylaw, if
adopted by shareowners, would be invalid under.Oelaware law. The Proponent hasnot
offered an opinion of counselthat challenges any of the reasoning,analysis or conclusion
of Richards, Layton & Fingar,P.A.that wasattachedto-the Company Letter.

Básedon tho foregoingetheCompany respectfully submits that the Proponent's
appeal should bedenied. If you haveany:questiorisregarding.this matter or require
additional information, please contaatitlieundersignedor RoséA.Fieldston of Wachtell,
Lipton; Rosen& Katz, counselto the Companyet(212) 40321000;or Nancy Hamilton, .
Deputy GeneralCounsel,Corporate:GovemanceMonsanto Company at (314) 694-4296.

Very

. EricS.Robinson

Enclosures

cc: Nancy Hamilton, Monsanto.Company .
JohnC.:Harrington, Harritiyöh investments, Inc.
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.MonsantoCómpány
800 NorteLindbergh Blv'd.

t, Latiis MO-63167

Re: Shateowner kroposàl Submitted by John C. Harrington of Harrington
Investments,Tnc.

Ladies:andGentlemen:

Reference is maaeto the opinion letter, datedSeptember 10,2008 (the riOpinion

Letter"), issuedby this firm to.Monsanto Cómpany,.aDeläiväre dolpöratiòn (tlie "Company'),.in
cofiuection with a propósäl (thy "tropósal's)subniittedby John d. Harrington of Hatrington
inósfinents, Inc.(the "Prgponeof")iiiat thenoponenthasadvised1;heçampany$ai he intends
to ptesent at-the Company's.2009annualmeeting:of shareownersi(the "AnnualMeeting"), This
.letteris intendedto supplementandhe ciade an ititegral part.of the Opitiion Lettet. Cápitalized
tenussed Ùut not otherivise:défined hežein.sliall,hive 169frieadugs ascribedih4tetö:in the
Opinion.Letter.

A copy of the Opinionletter has been previously delivered to the Companyand
was includedin the letter, datedSeptember10,2008,from Eric $.RobinsomeofWachteli,Lipton,,
Rosen;&.Katz and delivered to the:staff (the "Staff") of:tlie Sédurities Exdán5ó Cordniission
(the NSBC")sétting föttli the'bases for exóÏšiou öf tiie röpöäàl'fryin the.Cóniganglatoxy
statañient for theAanal fueotitigdite"boxy$tatee:n†)andrequeiting that thastafi conarm
thatit would trotrq¢onimeitclenfarcemetaction:againstthe Company should.the,Companyomit
the.Proposatfrom the Proxy Statement.One sucli basis was that the-Proposal,iEimplemented,.
would be invalid under the Gendfàl Corpötatián Law of tha 5täte of belãware (tÏ1e l'Oeneral.
dorpoiation I-aw").and tiietéfois should.heiexã1ded fi·om theeroxy Statentent:pursuantto Rule
I4a-8(i)(2) promtilgated undorthe Securifies andechange Act of 1934,.:asamended; The
QpipionLetter set forthvariousgasons supporting this basisforexclusion.

Í We understand that on November 7, 2008,: the.Staff indicated, thatEthe Company
may exclude the:Proposal fioin its.Pi·ox Étâtéiñèiit:yuršiiant to Rule Ì4a-Š(i)(2),and that the:
Staff would not recòmmend 'eiiNicariiënt.actioir f the Company omittea flye-Proposalfrom its
Proxy.Statement.iiirrelianceotrRule 14a-Rí)(2). We also undernandthaton December 1,2008,.
.the SEC received a letter from the:Proponent(slatedNovember 21, 2003) purporting to.appeal

mee

oneRodneySquare a 920 North King S.treets'Wilmnigton, DE 19801m.Phone:30245&7700 mFax:302ai51-7701
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the Staffs November 7, 2008 determination. In connection with the foregoing, you have asked

us to confirm, asof the datehereof, our opinion as expressedin the OpinionLetter.

Based upon and subject to the discussion set forth herein and in the Opinion
Letter, and subject to the assumptions,limitations, exceptions and qualifications set forth herein
and therein, it is our opinion that the Proposed Bylaw, if adopted by the shareowners,would be
invalid under the General Corporation Law.

The foregoing opinion is rendered solely for your benefit in connection with the
matters addressedherein and in the Opinion Letter. We understand that you may fumish a copy
of this letter to the SECand theProponentin connection with the matters addressedherein, and
we consentto your doing so. Except asstated in this paragraph,this letter may not be furnished
or quoted to, nor may the foregoing opinion be relied upon by, any other person or entity for any
purpose without our prior written consent

Very truly yours,

MG/JMZ
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November 21,2008

Office of the Secretary ai 7006
Florence Harmon, Acting Secretary

U.S.Securities and Exchange Commission 0g0E07TsiBEGEIAM450 Fifth Street, NW
Washington, DC 20549-0609

Dear Secretary Katz,

I amwriting to appealthe SEC staff's no-action decision regarding my shareholderproposal to
the Monsanto Corporation. The staff appearsto have basedits decision solely on the opinion of
Monsanto Corporation's lawyers. Giventhat some might interpret my proposal to establish the
allegiance of Monsanto Corporation's Directors as raising questions about national security, I
hope that the Commissioners will find the time to devote their personal attention to the proposal.

Sincer ,

o . ' gt n
Pres' t

1001 2ND STREET, StilTE 325 NAPA, CALikORNIA 94559 707452-6166 800 78820154 FAX 707-257-7928
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