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Re:  Tidelands Bancshares, Inc. PUb','c . - —
Incoming letter dated January 26, 2015 Availability: é A5 (5

Thomas J. Lykos, Jr.

Washington, DG 20549

Dear Mr. Lykos:

This is in response to your letters dated January 26, 2015 and March 13, 2015
concerning the shareholder proposal you submitted to Tidelands Bancshares. We also
have received a letter from Tidelands Bancshares dated February 11, 2015. On
January 15, 2015, we issued our response expressing our informal view that Tidelands
Bancshares could exclude the proposal from its proxy materials for its upcoming annual
meeting. You have asked us to reconsider our position. After reviewing the information
contained in your letter, we find no basis to reconsider our position.

Copies of all of the correspondence on which this response is based will be made
available on our website at http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml.
For your reference, a brief discussion of the Division’s informal procedures regarding
shareholder proposals is also available at the same website address.

Sincerely,

Jonathan A. Ingram
Deputy Chief Counsel

Enclosure
cc: Julian Hennig I1I

Nexsen Pruet, LL.C
jhennig@nexsenpruet.com
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February 11,2015

VIA EMAIL TO shareholderproposals@sec.gov

U.S. Securities and Exchange Commission
Division of Corporate Finance

Office of Chief Counsel

100 F. Street, NE

Washington, D.C, 20549

Re:  Tidelands Bancshares, Inc. — Notice of Intent to Omit Shareholder
Proposal from Proxy Materials Pursuant to Rule 14a-8 and Request
for No-Action Ruling

Ladies and Gentlemen:

On behalf -of Tidelands Bancshares, Inc. (the “Company”), this letter is in
response to Mr. Lykos® letter dated January 26, 2015 to the U.S. Securities and
Exchange Commission (“SEC™), which was emailed to me by the SEC on February 9,
2015, in which he requests that the SEC reconsider its determination not to
recommend an enforcement action if the Company omits his proposals from the
Company’s proxy materials. His letter to the SEC was accompanied by a copy of his
letter to me dated January 15, 2015, in which he alleges that the Company received
his proposals by fax transmission on December 8, 2015, which was before the
deadline for submitting shareholder proposals to the Conipany.

Attached is a copy of my response letter to Mr. Lykos dated February 2, 2015
which explains that the Company disagrees with his contention that the fax
constituted a timely and proper delivery of his proposals. Based upon the fax cover
sheet which accompanied Mr. Lykos’ January 15, 2015 correspondence, he faxed his
proposals to a fax number of a former Chief Financial Officer of the Company whose
employment with the Company terminated in June 2011. Since that date, that fax
number has not been an official or monitored fax number for the Company or any
officer of the Company. Mr. Lykos has provided the Company with no evidence of
delivery of his alleged fax transmission, and I have been informed by the Company
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that the Company is unable to verify, retrieve, or print any facsimile transmission sent
to that fax number.

For the reasons provided in my attached February 2, 2015 letter to Mr. Lykos,
the Company maintains that Mr. Lykos’ proposals are excludable from the
Company’s 2015 proxy materials under SEC Rules 14a-8(¢) and 14a-8(f)(1). For
your information, the Company’s 2015 proxy materials will be printed on or about
March 27, 2015.

Very truly yours,
Julian Hennig III
JH/jb
Enclosure

cc:  Luna Bloom, U.S. Securities & Exchange Commission (via email)

Thomas J. Lykos, Jr. (via facsimile and Certified Mail ~ Return Receipt
Requested)

Thomas H. Lyles, President & CEO of Tidelands Bancshares, Inc. (via email)

John D. Dalton, VP, Corporate Controller of Tidelands Bancshares, Inc. (via
email) ‘

NPCOL1:4155572.1-LT-(J_H) 04363000005
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VIA FACSIMILE - (713) 522-0282
CERTIFIED U.S. MAIL — RETURN RECEIPT REQUESTED

Mr, Thomas J. Lykos, Jr.

*** FISMA & OMB Memorandum M-07-16 ***

Re:  Tidelands Bancshares, Inc. (the “Company’”) — SEC No-Action
Ruling

Dear Mr. Lykos:

On behalf of the Company, this letter is in response to your letter to me dated
January 15, 2015, in which you state that, in addition to mailing your shareholder
Charleston proposal (the “Proposal™) by U.S. mail on December 5, 2014, you faxed the Proposal
Charlotte to the Company on December 8, 2014, and that such facsimile transmission
Commbia constituted a timely and proper delivery of the Proposal to the Company. It was only
~ after receipt of your January 15, 2015 correspondence to me that the Company had
Greensboro notice that you attempted to send the Proposal by facsimile transmission. Your
Gresnville original correspondence that accompanied the Proposal that was delivered via U.S.
mail made no mention that you had also attempted to submit the Proposal via fax,
For the reasons provided below, the Company disagrees with your contention that the
Myrtie Baach fax constituted a timely and proper delivery and maintains that the Proposal was
Raleigh received by the Company after the deadline for submitting shareholder proposals, and
thus, is lawfully excludable from the 2015 Proxy Materials under SEC Rules 14a-8(e)

and 14a-3(f)(1)."

Based upon the fax cover sheet enclosed with your January 15, 2015
correspondence, you faxed the Proposal to the fax number 843-513-1690. That fax
number was the fax number of a former Chief Financial Officer of the Company
whose employment with the Company terminated in June 2011. Since that date, that

Hilton Head

!'The Company believes that the Proposal also failed to satisfy other substantive requirements under
Rule [4a-8 for inclusion in the 2015 Proxy Materials,

Strest ¥ 803.253.8202
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fax number has not been an official or monitored fax number for the Company or any
officer of the Company. At no time (until now) has the Company been informed of a
third party attempting to send correspondence to the Company via that fax number,
In fact, 1 have been informed by the Company that the Company is unable to verify,
retrieve, or print any facsimile transmission sent to that fax number,

Rule 14a-8(e)(1) states that “[iln order to avoid controversy, shareholders
should submit their proposals by means, including electronic means, that permit them
to prove the date of delivery.” In SEC Staff Legal Bulletin No. 14 (CF) (July 31,
2001), the SEC Staff also stated that “a shareholder should submit a proposal by a
means that allows him or her to determine when the proposal was received at the
company’s principal executive offices” You have provided the Company no such
proof of delivery date.

In SEC Staff Legal Bulletin No. 14C (CF) (June 28, 2005), the SEC Staff
provided guidance, that is directly on point to the circumstances of your Proposal,
regarding the company facsimile number shareholder proponents should rely on when
transmitting proposals: .

[T}f the sharcholder proponent transmits the materials by facsimile, the
shareholder proponent should ensure that he or she has obtained the
correct facsimile number for making such submissions, For example, if
the shareholder proponent obtains the company’s facsimile number from a
third-party website, and the facsimile number is incorrect, the shareholder
proponent’s proposal may be subject to exclusion on the basis that the
shareholder proponent failed to submit the proposal or response in a
timely manner, As such, shareholder proponents should use the facsimile
number for submitting proposals that the company disclosed in its most
recent proxy statement, In those instances where the company does not
disclose in its proxy statement a facsimile number for submitting
proposals, we encourage shareholder proponents to contact the company
to obtain the direct facsimile number for submitting proposals and
responses to notices of defects.

The fax number 843-513-1690 was not provided in the Company’s proxy statement
filed on April 9, 2014 as a method of delivering the Proposal.> The Company took no
action that would indicate to its shareholders that 843-513-1690 would be an effective
fax number. According to the Company, nowhere is this fax number currently listed
or presented as an available fax number of the Company or the fax number for any

2 SEC Staff Legal Bulletin No. 14 (CF) (July 13, 2001) provides that “the proposal must be received at
the company’s principal executive offices. Shareholders can find this address in the company’s proxy
statement.” Again, the fax number 843-513-1690 does not appear anywhere in the Company’s proxy
statement.

NPCOL1:4139844.3-LT-(J_H) 043630-00005
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officer of the Company. The number does not appear on the Company’s website, and
it is not listed in any of the Company s current materials, filings, or notices. If you
had contacted the Company to inquire about the proper facsimile number, you would
have been informed that 843-513-1690 was an improper number,

Based on the foregoing facts and circumstances, the Company does not
consider your alleged December 8, 2014 fax as being timely or properly delivered to
the Company. Accordingly, the Company maintains its position that the Proposal
was not timely received, and thus, subject to exclusion from the 2015 Proxy Materials
under Rule 14a-8(e) as described in the Company’s No-Action request to the SEC.

Nevertheless, although the Company maintains its position that the Proposal
may be lawfully excluded from the proxy materials, the Company, as a good faith
gesture, accepts your request to meet with the Board of Directors of the Company
(the “Board ’) Thus, the Board invites you to attend a portion of its next Board
meeting that is scheduled for February 23, 2015, at the Company’s offices located at
840 Lowcountry Blvd.,, Mount Pleasant, S.C. At that meeting, you will have an
opportunity to present your shareholder proposals to the Board. Mr. Lyles, the
President and CEO of the Company, attempted to extend this invitation to you by
telephone last week but was unsuccessful in his efforts to reach you at the phone
number you provided in your correspondence. Therefore, please let this letter serve
as the Company’s invitation to you to attend a portion of its Board meeting on
February 23, 2015.

We would appreciate it if you could inform Mr. Lyles as soon as possible
whether you will attend the Board meeting on February 23, 2015. You may contact
him by telephone at (843) 388-8433.

Very truly yours,
Julian Hennig IlI
JH/jb

ce:  Thomas H. Lyles, President & CEO of Tidelands Bancshares, Inc. (via email)
John D, Dalton, VP, Corporate Controller of Tidelands Bancshares, Inc. (via
email)

NPCOL1:4139844.3-LT-(J_H) 043630-00005
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Matt S. McNair, Special Counsel z% o
Adam F. Turk, Attormey Adviser “‘2"8 =
United States Securities and Exchange Commission =t 'i-)’
Division of Corporation Finance FE M
Washington, DC 20549-4561
Mail Stop OCC/CF

Re: Tidelands Bancshares, Inc,
Incoming Letter from Nexsen Pruet dated December 23, 2014

Gentlemen:

This afternoon, | received your January 15, 2015 correspondence to Mr. Hennig regarding the
Shareholder Proposals dated December 5, 2014, that were submitted to Tidelands Bancshares, Inc.
would ask that you reconsider the determination not to ‘“recommend enforcement action to the

Commission if Tidelands Bancshares omits the proposals from its proxy materials in reliance on rule l4a~
8(eX2)” as stated in Mr. Turk’s letter of January 15, 2015,

I would ask that you reconsider this recommendation because the December 23, 2015 letter from the
Company to the SEC did not include the fact that an inspection of the Company’s records would clearly
demonstrate that a copy of the shareholder proposals had been received by the Company on December 8,
2014, and therefore was provided in a timely manner via a mode of cotrespondence provided for in the
Company’s By-laws. For your convenience 1 have enclosed my correspondence to Mr. Hennig. This
correspondence provides a correction to the Company’s statements to the Division of Corporation

Finance regarding the timeliness of receipt and the method of transmittal of the shareholder proposals.

In addition, the shareholder proposals result from the Company’s Boar’d to fulfill its fiduciary duties
to all shareholders and by doing so comply with the Written Agreement which the Board entered into
over four years ago with the relevant federal and state banking regulators. The failure to respond to

shareholder concerns and employ a technicality to avoid legiﬁmate shareholder concems coupled with the
continued failure to comply with the Written Agrex

ement argue in favor of a reconsideration of the
Division’s no action recommendation. If there exxsts a more compelling situation where rule 142-8 should

be invoked and applied to these proposals I have not encountered it in my many years as an attorney,
securities and banking regulator, legistative counsel and investment banker

Very truly yours,

Enclosure

wnas
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Julian Henning 111, Esq. ES o =

Nexsen Proet S XD

1230 Main Street gf%’ ™ e
Suite 700 TN

Columbia, South Carolina 29202 N

Re: Tidelands Bancshares, Inc. — Request for No-action Ruling
Dear Mr. Henning:

I am in receipt of your letter of December 23, 2014, to the United States Securities and Exchange
Commission (hereinafter referred to as the “Correspondence™ or “Request”). 1 would make several
observations that may require a modification or withdrawal of the request for a No-action Ruling. Absent
a modification or withdrawal, I will submit correspondence opposing the request to the Division of
Corporate Finance and contact the Enforcement Division to voice my concems over the Company’s
potential material omission of fact and misleading statement contained in the Correspondence.

First, as the Correspondence cites no substantive objections to the Proposals contained in my December 5,
2014 correspondence (“Proposals™) to the Corporate Secretary of Tidelands Bancshares, Inc.
(“Company™), it appears that the Company’s only stated objections are the timely receipt of the Proposals.
Mr. Lyles and his subordinates have (perhaps unintentionally) misled the Securities and Exchange
Commission (*SEC”) in an attempt to frustrate legitimate shareholder expressions of concern regarding
the management of the Company and the Tidelands Bank (“Bank”). The Request represents
management’s determination to suppress the legitimate exercise of shareholder rights rather than address
the subpar operating performance of the Company and Bank.

Second, the representation to the SEC that the Proposal was not received in a timely fashion is

misinformed and a material omission of fact. My supposition is that Mr. Lyles failed to inform you that
~ the records of the Company will reflect that the Proposals were received on December 8, 2014, on or
about 6:00PM Eastern Daylight Savings Time. A search of the facsimile records of the Company will
confirm the timely receipt of the Proposals. For your convenience, I have attached a copy of the Fax
Cover Memo and that attachment.

Third, the Correspondence is misleading becanse the Company’s position is that the exclusive means of
delivery to “our principal executive offices by December 10, 2014,” is via certified mail, return receipt
requested. This is one method of delivery and by no means the exclusive method of transmittal. In fact,
the language of the Prospectus states in pertinent part: “If shareholders wish a proposal to be included in
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our proxy statement and form of proxy relating to the 2015 annual meeting, they must deliver a written
copy of their proposal to our executive offices no later than December 10, 2014.”(emphasis added)

One wonders why the attached written copy was not brought to your attention sooner or alternatively, if it
was, why it was not disclosed to the SEC. A facsimile of the Proposals satisfies the requirements you
cited in the Correspondence and the Company’s By-laws.

Given the performance of the Company and the Bank under the current management team, I would have
preferred that the Board would be willing to discuss the Proposals rather than deny them a fair hearing
based on a manufactured technicality. At a minimum, the Proposals should be allowed to be presented
before the Company’s shareholders for a vote. The Company controls the proxy process and has the
opportunity in the proxy materials to express opposition and the rationale for its opposition to the
Praposals to all shareholders.

However, given the magnitude of management’s potential exposure to federal and state bank and
securities regulators and private litigants, I can appreciate and comprehend management’s motives and
measures to frustrate the legitimate exercise of shareholders’ rights. Given the precarious financial
position of the Bank and Company, my surmise is that a large percentage of the Company’s shareholders
(perhaps a majority) would: also question the Company’s determination to waste its meager financial
resources to frustrate shareholder proposals that offer measured and long overdue changes at the
Company. The expense associated with the Correspondence and the arguments and analysis contained
therein do not represent an appropriate exercise of the fiduciary duties owed to all shareholders:

I had hoped that the Proposals and the rationale for these Proposals could be addressed in a collegial
manner. That is still my preference even though it appears that the Company has determined to adopt a
confrontational approach. As I have previously expressed to Mr. Lyles and others on the Board, I am
prepared to meet at their earliest convenience to discuss the Proposals. I plan to correspond with the SEC
in opposition to the Request and to pursue the presentation of the Proposals to the sharsholders if: (i) the
Company’s Request is not modified or withdrawn and (ii) my request for a meeting is denied.

Very truly yours,

G

* Attachment

co: Board of Directors, Tidelands Bancshares, Inc. (without Attachment)



