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Kimberly J. Pustulka e
Jones Day Act: ) /
kjpustulka@jonesday.com Section:__ Ve —
Rule: | Y STl (&)
Re:  FirstEnergy Corp. Public gll i
Incoming letter dated January 9, 2015 Availability:__2) — ¢

Dear Ms. Pustulka:

This is in response to your letters dated January 9, 2015 and February 12, 2015
concerning the shareholder proposal submitted to FirstEnergy by John Chevedden. We
also have received letters from the proponent dated January 12, 2015, February 1, 2015
and February 12, 2015.

Your letter dated February 12, 2015 indicates that FirstEnergy has withdrawn its
January 9, 2015 request that the Division concur in FirstEnergy’s view that it may
exclude the proposal under rule 14a-8(i)(9). Because the matter is now moot, we will
have no further comment with respect to that basis for omission.

Copies of all of the correspondence on which this response is based will be made
available on our website at http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml.
For your reference, a brief discussion of the Division’s informal procedures regarding
shareholder proposals is also available at the same website address.

Sincerely,

Matt S. McNair
Special Counsel

Enclosure

cC: John Chevedden
**+ EISMA & OMB Memorandum M-07-16 ***



March 10, 2015

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  FirstEnergy Corp.
Incoming letter dated January 9, 2015

The proposal requests that the board take the steps necessary so that each voting
requirement in FirstEnergy’s charter and bylaws that calls for a greater than simple
majority vote be eliminated and replaced by a requirement for a majority of the votes cast
for and against applicable proposals, or a simple majority in compliance with applicable
laws.

We are unable to concur in your view that FirstEnergy may exclude the proposal
under rule 14a-8(i)(7). Accordingly, we do not believe that FirstEnergy may omit the
proposal from its proxy materials in reliance on rule 14a-8(i)(7).

Sincerely,

Jacqueline Kaufman
Attorney-Adviser



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matter under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these
no-action letters do not and cannot adjudicate the merits of a company’s position with respect to
the proposal. Only a court such as a U.S. District Court can decide whether a company is
obligated to include shareholders proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have
against the company in court, should the management omit the proposal from the company’s
proxy material.



JOHN CHEVEDDEN
*** FISMA & OMB Memorandum M-07-16 ™

February 12,2015

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

# 3 Rule 14a-8 Proposal
FirstEnergy Corp. (FE)
Simple Majority Vote
John Chevedden

Ladies and Gentlemen:

This is in regard to the January 9, 2015 company request concerning this rule 14a-8 proposal.
The company failed to address this point in its 10-page January 9, 2015 letter and also in its
belated February 12, 2015 letter: _

The compaiiy accepted this “Simple Majority Vote” proposal as a one-topic proposal.

“The company ‘does not claim that the topic of a Simple Majority Vote is ordinary business.

This is to request that the Securities and Exchange Commission allow this resolution to stand and

be voted upon in the 2015 proxy.

Sincerely,

cc: Daniel M. Dunlap <ddunlap@firstenergycorp.com>



JONES DAY

NORTH POINT » 901 LAKESIDE AVENUE +« CLEVELAND, ORIO 44114.1190

TELEPHONE: +1.216.586.3939 ¢+ FACSIMILE: +1.216.579.0212

DIRECT NUMBER: (216) 586-7002

February 12, 2015 KIPUSTULKA@JONESDAY.COM

VIA E-MAIL
shareholderproposals@sec.gov

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

100 F Street, N.E.

Washington, DC 20549

Re:  FirstEnergy Corp. — Omission of Shareholder Proposal Submitted by
John Chevedden — Securities Exchange Act of 1934 — Rule 14a-8

Dear Ladies and Gentlemen:

This letter is in connection with our request submitted on January 9, 2015 (the “Initial
Request”), attached hereto as Exhibit A, on behalf of FirstEnergy Corp., an Ohio corporation
(the “Company”), that the Staff of the Division of Corporation Finance (the “Staff”) of the
Securities and Exchange Commission concur with the Company’s view that the shareholder
proposal and the statement in support thereof (the “Proposal”) submitted by John Chevedden
(the “Proponent’) and discussed in the Initial Request may be properly omitted from the proxy
materials (the “Proxy Materials”) to be distributed by the Company in connection with its
2015 annual meeting of the shareholders.

The Company no longer intends to include the Company Proposal (as defined in the
Initial Request) in the Proxy Materials. Consequently, as noted in the Initial Request, on
behalf of the Company, we hereby withdraw the Company’s request that the Staff concur in the
Company’s view that the Proposal may be properly excluded from the Proxy Materials
pursuant to Rule 14a-8(i)(9) because the Proposal directly conflicts with the Company’s own
proposal.

The Company continues to respectfully request that the Staff concur in the Company’s
view that the Proposal may be properly excluded from the Proxy Materials pursuant to Rule
14a-8(1)(7) because the Proposal relates to the Company’s ordinary business operations.

We would be happy to provide you with any additional information and answer any
questions that you may have regarding this letter or the Initial Request. In the event the Staff
disagrees with any conclusion based on Rule 14a-8(i)(7) expressed in the Initial Request, we
would appreciate an opportunity to confer with the Staff before issuance of its response. If we
can be of any further assistance in this matter, please do not hesitate to call the undersigned
at (216) 586-7002. Pursuant to the guidance provided in Staff Legal Bulletin No. 14F
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JONES DAY

U.S. Securities and Exchange Commission
Division of Corporation Finance

February 12, 2015

Page 2

(Oct. 18, 2011), the Company requests that the Staff provide its response to this request and the
Initial Request to Daniel M. Dunlap, Assistant Corporate Secretary, FirstEnergy Corp, at
ddunlap@firstenergycorp.com and to the Proponent-atisma & OMB Memorandum M-07-16 A*copy of
this letter is being provided to the Proponent.

Very truly yours,

Attachment

cc:  Gina K. Gunning (FirstEnergy Corp.)
Daniel M. Dunlap (FirstEnergy Corp.)
John Chevedden ( “*+ FISMA & OMB Memorandum M-07-16 ***
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JONES DAY

NORTH POINT ¢ 901 LAKESIDE AVENUE *» CLEVELAND, OHIO 44114.1190
TELEPHONE: +1.216.586.3939 * FACSIMILE: +1.216.579.0212

January 9, 2015

VIA E-MAIL
shareholderproposals@sec.gov

U.S. Securities and Exchange Commission
Division of Corporate Finance

Office of Chief Counsel

100 F Street, N.E.

Washington, DC 20549

Re:  FirstEnergy Corp. — Omission of Shareholder Proposals Submitted by John Chevedden
— Securities Exchange Act of 1934 — Rule 14a-8

Dear Ladies and Gentlemen:

On behalf of FirstEnergy Corp., an Ohio corporation (the “Company” or “FirstEnergy”),
pursuant to Rule 14a-8(j) under the Securities Exchange Act of 1934, as amended (the
“Exchange Act’), we are writing to respectfully request that the Staff of the Division of
Corporation Finance (the “Staff”) of the Securities and Exchange Commission (the
“Commission”) concur with the Company’s view that, for the reasons stated below, the
shareholder proposal and the statement in support thereof submitted by John Chevedden (the
“Proponent”), received by the Company on November 28, 2014 (the “Proposal’’), may be
properly omitted from the proxy materials (the “Proxy Materials”) to be distributed by the
Company in connection with its 2015 annual meeting of the shareholders (the “2015 Meeting”).

Pursuant to Rule 14a-8(j) under the Exchange Act, we have filed this letter via electronic
submission with the Commission no later than 80 days before the Company intends to file its
definitive Proxy Materials with the Commission, and concurrently sent copies of this
correspondence to the Proponent.

This request is being submitted electronically pursuant to guidance found in Staff Legal
Bulletin No. 14D. Accordingly, we are not enclosing the additional six copies ordinarily
required by Rule 14a-8(j). In accordance with Rule 14a-8(j), a copy of this submission is being
sent, by e-mail, to John Chevedden pursuant to the Proponent’s request.

Rule 14a-8(k) and Staff Legal Bulletin No. 14D require proponents to provide companies
a copy of any correspondence that the proponents submit to the Commission or the Staff.
Accordingly, I am taking this opportunity to notify the Proponent that if it elects to submit

CLI-202333807v12
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JONES DAY

U.S. Securities and Exchange Commission
January 9, 2015
Page 2

additional correspondence to the Commission or the Staff, copies of that correspondence should
concurrently be furnished to the Company care of the undersigned pursuant to Rule 14a-8(k).

L Summary of the Proposal
The Proposal states, in relevant part:

“RESOLVED, Shareholders request that our board take the steps necessary so that each
voting requirement in our charter and bylaws that calls for a greater than simple
majority vote be eliminated, and replaced by a requirement for a majority of the votes
cast for and against applicable proposals, or a simple majority in compliance with
applicable laws. If necessary this means the closest standard to a majority of the votes
cast for and against such proposals consistent with applicable laws. This proposal
includes that our board fully support this proposal topic and spend 350,000 or more to
solicit the necessary support to obtain the exceedingly high super majority vote needed
Jor passage.”

The Proposal, including the supporting statement made in connection therewith, is
attached to this letter as Exhibit A.

II. Basis for Exclusion of the Proposal

The Company respectfully requests that the Staff concur in the Company’s view that the
Proposal may be properly excluded from the Proxy Materials pursuant to Rule 14a-8(1)(7)
because the proposal relates to the Company’s ordinary business operations. If the Staff does not
agree with the basis for exclusion under Rule 14a-8(i)(7), the Company respectfully requests the
Staff’s concurrence that it may properly exclude the Proposal from the Proxy Materials pursuant
to Rule 14a-8(i)(9) because the Proposal directly conflicts with the Company’s own proposal that
the Company anticipates submitting to shareholders in the event that the Staff does not concur in
the Company’s view that the Proposal may be properly excluded from the Proxy Materials
pursuant to Rule 14a-8(1)(7).

III.  The Proposal May Be Excluded Pursuant to Rule 14a-8(i)(7) Because It Relates to the
Company’s Ordinary Business Operations

Background

Rule 14a-8(i)(7) permits a company to omit from its proxy materials a shareholder
proposal that “deals with a matter relating to the company’s ordinary business operations.” In
the Commission’s release accompanying the 1998 amendments to Rule 14a-8, the Commission
stated that the general underlying policy of the ordinary business exclusion is “to confine the
resolution of ordinary business problems to management and the board of directors, since it is

CLI-202333807v12
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U.S. Securities and Exchange Commission
January 9, 2015
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impracticable for shareholders to decide how to solve such problems at an annual shareholders
meeting.” Exchange Act Release No. 34-40018 (May 21, 1998) (the “1998 Release”). The
Commission in the 1998 Release identified two central considerations that underlie this policy.
The first was that “[c]ertain tasks are so fundamental to management’s ability to run a company
on a day-to-day basis that they could not, as a practical matter, be subject to direct shareholder
oversight.” The second consideration related to “the degree to which the proposal seeks to
‘micro-manage’ the company by probing too deeply into matters of a complex nature upon
which shareholders, as a group, would not be in a position to make an informed judgment.” Id
(citing Exchange Act Release No. 12999 (November 22, 1976)). The Proposal, particularly the
requirement that the Company’s Board of Directors (the “Beoard”) fully support the proposal
topic and spend at least $50,000 to solicit the Company’s shareholders, both intrudes on matters
that are essential to the Board and management’s ability to effectively consider alternatives and
procedures in responding to the Proposal and seeks to micro-manage the Company’s proxy
solicitation and annual meeting process.

Shareholder Proposals Relating to Proxy Solicitations are Excludable Pursuant to Rule
14a-8(i)(7)

The Commission has consistently found that proposals related to the alternatives and
procedures considered by management in responding to shareholder proposals, shareholder
relations and the proxy solicitation process are excludable pursuant to Rule 14a-8(i)(7) as part of
a company’s ordinary business operations. See American Telephone and Telegraph Co. (Jan. 14,
1991) (concurring with the exclusion under Rule 14a-8(c)(7) of a shareholder proposal
requesting that the company “refrain from taking action on matters directly related to shareholder
proposals pending a vote by shareholders at the annual meeting” because the alternatives and
procedures considered by management in responding to shareholder proposals essentially consist
of questions dealing with shareholder relations and, therefor, involve matters of the company’s
ordinary business operations); Con-way (Jan. 22, 2009) (concurring with the exclusion under
Rule 14a-8(i)(7) of a shareholder proposal requesting that the board take the necessary steps to
ensure that future annual meetings would be distributed over the internet using webcast
technology because the proposal related to the company’s ordinary business operations (i.e.,
shareholder relations and the conduct of annual meetings)); FirstEnergy Corp. (Feb. 26, 2001)
(concurring with the exclusion of a shareholder proposal under Rule 14a-8(i)(7) because it
related to [the company’s] ordinary business operations by requesting the presentation of
additional proxy solicitation expenses in reports to shareholders); FedEx Corp. (July 18,2014)
(concurring with the exclusion of a shareholder proposal under Rule 14a-8(i)(7) that would
prevent management from monitoring the preliminary voting results of its proxy solicitation).

Decisions as to the nature of the action taken by the Company in response to a
shareholder proposal and decisions as to whether or when to take such actions are matters that

CLI-202333807v12
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U.S. Securities and Exchange Commission
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fall within the day-to-day responsibility of management and the Board. Here, the Proposal,
“includes that our board fully support this proposal topic and ... solicit the necessary support to
obtain the exceedingly high super majority vote needed for passage.” This implicates the exact
sort of flexibility and discretion appropriately available to the Board and management that the
Staff sought to protect in American Telephone and Telegraph Co. because the Proposal would
direct the Board and, effectively, management to engage shareholders by soliciting votes for a
specific proposal. In the context of this engagement, the Board and management would be
required to “fully support” the Proposal topic, regardless of whether they view the Proposal topic
as an advisable goal or otherwise appropriate for solicitation. Furthermore, the Board and
management are responsible for preparing and disseminating the soliciting materials for the
annual meeting of shareholders. This preparation is an ordinary business practice that would be
impacted, and potentially hindered, if solicitation of support to implement the Proposal topic
were required. The proponent seeks to intrude on this fundamental task for the Board and
management, which, among other things, implicates the Board’s and management's fiduciary
duties to the Company and involves day-to-day legal and compliance obligations and processes.

Additionally, the Staff has repeatedly taken the view that proposals that attempt to micro-
manage the proxy solicitation process are excludable under Rule 14a-8(i)(7) because they relate
to a company’s ordinary business operations. See General Motors Corp. (Mar. 15, 2004)
(concurring with the exclusion under Rule 14a-8(i)(7) of a shareholder proposal that requested
certain disclosure regarding the company’s solicitation of shareholder votes be\c‘i%‘e the proposal
related to ordinary business operations); The Boeing Co. (Feb. 20, 2001) (concurring with the
exclusion under Rule 14a-8(i)(7) of a shareholder proposal requiring the presentation of
additional proxy solicitation expenses in reports to shareholders “as relating to [the company’s]
ordinary business operations” because it requested that any additional soliciting materials that the
company distributed “disclose: (1) the complete text for each shareholder resolution; and
following the election disclose (2) funds the company spends on additional requests for
shareholder votes™); FirstEnergy Corp. Id.; FedEx Corp. Id. Here, the Proposal s¢eks to micro-
manage the Company’s proxy solicitation process by mandating something so specific as the
exact dollar amount spent to solicit support for the Proposal topic.

The Proponent Should Not Be Permitted to Revise the Proposal to Comply With Rule
14a-8(i)(7)

Furthermore, the Staff should not permit the Proponent to revise the Proposal to bring it
into compliance with Rule 14a-8(i)(7) by eliminating language regarding prerogatives of the
Board and specific requirements with respect to the solicitation process. In the past, the Staff has
expressed a preference in favor of the wholesale exclusion of shareholder proposals that fail
under Rule 14a-8(i)(7), as opposed to permitting revision of those portions of the proposal that
are inconsistent with the requirements of the rule. See E*Trade Group, Inc. (Oct. 31, 2000)
(concurring with the exclusion of an entire shareholder proposal, which contained subsections
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that, on their own, complied with Rule 14a-8(i)(7), because “it has not been the Staff’s practice
to permit revisions under Rule 14a-8(1)(7)”); Bristol-Myers Squibb Company (Feb. 22, 2006)
(concurring with the exclusion under Rule 14a-8(i)(7) of a shareholder proposal that appeared to
relate to both extraordinary transactions and non-extraordinary transactions).

Moreover, the Staff has made clear that a proposal requiring more than minor,
nonsubstantive changes in order to bring it into compliance with the proxy rules r@ay be
justifiably excluded in its entirety. Division of Corporation Finance: Staff Legal Bulletin No. 14
(published July 13, 2001). Here, language with respect to the manner in which th¢ Board is to
solicit support for the Proposal topic does not constitute a minor defect under the proxy rules and
its deletion would alter the substance of the Proposal. The general issue of majoritly voting has
been voted on by shareholders at past annual meetings of the Company and has failed to achieve
the necessary level of shareholder support to make the appropriate amendments toi the
Company’s Amended Articles of Incorporation (the “Articles”) and Amended Code of
Regulations (the “Regulations™). Because of the prior lack of requisite sharehold¢r support,
Proposal’s specific language mandating the Board to solicit support for the Proposal topic and
spend a specified amount to do so is essential to the substance of the Proposal. Consequently,
any change to the Proposal would be substantive. Therefore, the Company may e;lcclude the
Proposal in its entirety under Rule 14a-8(i)(7) and the Staff should not permit the proponent to

attempt to revise the Proposal so that it complies with Rule 14a-8(i)(7).

IV.  The Proposal May Be Excluded Pursuant to Rule 14a-8(i)(9) Because It Directly
Conflicts with the Company’s Own Proposal

Background

If the Staff does not agree with the basis for exclusion of the Proposal from the Proxy
Materials under Rule 14a-8(i)(7), the Company anticipates that the Corporate Governance
Committee of the Board will recommend that the Board approve amendments to the Articles and
Regulations (collectively, the “Company Proposal’”) that would, among other things, reduce
supermajority voting requirements to a majority of the voting power, provided that the Board
may, in its discretion, set the voting requirement at two-thirds of the voting power| Certain
proposed changes to the Articles and Regulations that would be included in the Company
Proposal are indicated in the blacklined language as set forth in Exhibit B. If the Staff does not
agree with the basis for excluding the Proposal from the Proxy Materials under Rule 14a-8(i)(7),
the Company respectfully requests the Staff to concur that the Company may proqerly exclude
the Proposal from the Proxy Materials under Rule 14a-8(i)(9) because the Proposal directly
conflicts with the Company Proposal.

As of the date of this no-action letter request, the Board has not yet considered the
Company Proposal because the deadline for this submission under Rule 14a-8(j) precedes the
date scheduled for the meeting of the Board. If the Board does not approve the inclusion of the

CLI-202333807v12



JONES DAY

U.S. Securities and Exchange Commission
January 9, 2015
Page 6

Company Proposal in the Proxy Materials, which approval may be contingent upon the Staff’s
response to this no-action letter request, we will withdraw this no-action letter request on behalf
of the Company, and the Company will include the Proposal in the Proxy Materials (assuming
that the Proponent does not otherwise withdraw the Proposal or the Company and the Proponent
agree that the Proposal will not be included in the Proxy Materials).

The Proposal and the Company Proposal directly conflict in several respects. The chart
below sets forth the corporate actions with voting requirements that would be affected by either

the Proposal or the Company Proposal:

Amendment of | 2/3 voting Article IX: 2/3 voting Majority voting | Majority voting power,
Articles power power, except that power or 2/3 voting power if
Board may reduce to Board approves
majority voting power
Amendment of | 2/3 voting Article X: 80% of the Majority voting Majority voting power,
Articles (certain | power voting power is power or 2/3 voting power if
provisions) required to amend, Board approves
repeal or adopt certain
provisions
Reduction or 2/3 voting Article IX: 2/3 voting Majority voting | Majority voting power,
elimination of | power power, except that power or 2/3 voting power if
stated capital Board may reduce to Board approves
majority voting power
Application of | 2/3 voting Article IX: 2/3 voting Majority voting | Majority voting power,
capital surplus | power power, except that power or 2/3 voting power if
to dividend Board may reduce to Board approves
payments majority voting power
Authorization 2/3 voting Article IX: 2/3 voting Majority voting | Majority voting power,
of share power power, except that power or 2/3 voting power if
repurchases Board may reduce to Board approves
majority voting power

CLI1-202333807v12
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entitled to
vote

I e i W B i
Authorization 2/3 voting Article IX: 2/3 voting Majority voting | Majority voting power,
of sales of all or | power power, except that power or 2/3 voting power if
substantially all Board may reduce to Board approves
the Company’s majority voting power
assets
Adoption of a 2/3 voting Article IX: 2/3 voting Majority voting | Majority voting power,
merger power power, except that power or 2/3 voting power if
agreement and Board may reduce to Board approves
other merger- majority voting power
related actions
Authorization 2/3 voting Article IX: 2/3 voting Majority voting | Majority voting power,
ofa power power, except that power or 2/3 voting power if
combination or Board may reduce to Board approves
majority share majority voting power
acquisition
Dissolution of | 2/3 voting Article IX: 2/3 voting Majority voting | Majority voting power,
the Company power power, except that power or 2/3 voting power if
Board may reduce to Board approves
majority voting power
Release of pre- | 2/3 voting Article IX: 2/3 voting Majority voting | Majority voting power,
emptive rights | power power, except that power or 2/3 voting power if
Board may reduce to Board approves
majority voting power
Authorization 2/3 voting Article IX: 2/3 voting Majority voting Majority voting power,
of dividend to power power, except that power or 2/3 voting power if
be paid in Board may reduce to Board approves
shares of majority voting power
another class
Adoption, Majority Regulations (Section Majority voting | Majority voting power,
amendment or | voting 36): 80% of the voting | power or 2/3 voting power if
repeal of power power is required to Board approves
Regulations at a amend, repeal or adopt
meeting of the certain provisions
shareholders
Setting the Majority Regulations (Section Majority voting | Majority voting power,
number of voting 11): 80% of the voting | power present at | or 2/3 voting power if
directors power power meeting and Board approves
present at entitled to vote
meeting and
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Removal of Majority Regulations (Section Majority voting | Majority voting power,
directors voting 13): 80% of the voting | power or 2/3 voting power if

power power Board approves
Discussion

Rule 14a-8(i)(9) permits a company to exclude a shareholder proposal from its proxy
materials “if the proposal directly conflicts with one of the company’s own proposals to be
submitted to shareholders at the same meeting.” The Commission has stated that, in order for
this exclusion to be available, the proposals need not be “identical in scope or focus.” See The
1998 Release, at n. 27. The purpose of this exclusion is to prevent shareholder confusion as well
as reduce the likelihood of inconsistent vote results that would provide a conflicting mandate for

management.

The Staff has stated consistently that where a shareholder proposal and a company
proposal present alternative and conflicting decisions for shareholders, the shareholder proposal
may be excluded under Rule 14a-8(i)(9). For example, the Staff concurred with the Company in
2013 that it could exclude, pursuant to Rule 14a-8(i)(9), a shareholder proposal that was nearly
identical to the Proposal because the Company intended to include in the proxy materials for its
upcoming annual meeting a management proposal that was substantially the same as the
Company Proposal. FirstEnergy Corp. (March 1, 2013) (concurring in excluding a proposal to
adopt broad simple majority voting when the Company stated that it intended to submit a
proposal to reduce supermajority voting requirements to a majority of the Company’s voting
power, provided that the company’s board of directors could, in its discretion, set the voting |
requirement at two-thirds of the Company’s voting power). The relief granted to the Company
in 2013 was consistent with the Staff’s historical interpretation of Rule 14a-8(i)(9). See Piedmont
Natural Gas Company, Inc. (November 17, 2011) (concurring in excluding a proposal requesting
that the company adopt simple majority voting when the company submitted a proposal to
amend its governing documents to reduce 80% voting to 66-2/3% voting); Fluor Corporation
(Jan. 25, 2011) (concurring in excluding a proposal requesting that the company adopt simple
majority voting when the company indicated that it planned to submit a proposal to amend its
bylaws and articles of incorporation to reduce supermajority provisions to a majority of votes
outstanding standard); Herley Industries Inc. (Nov. 20, 2007) (concurring in excluding a
proposal requesting majority voting for directors when the company planned to submit a
proposal to retain plurality voting, but requiring a director nominee to receive more “for” votes
than “withheld” votes); H.J. Heinz Company (Apr. 23, 2007) (concurring in excluding a proposal
requesting that the company adopt simple majority voting when the company indicated that it
planned to submit a proposal to amend its bylaws and articles of incorporation to reduce
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supermajority provisions from 80% to 60%); AT&T Inc. (Feb. 23, 2007) (concurring in
excluding a proposal seeking to amend the company’s bylaws to require shareholder ratification
of any existing or future severance agreement with a senior executive as conflicting with a
company proposal for a bylaw amendment limited to shareholder ratification of future severance
agreements); Gyrodyne Company of America. Inc. (Oct. 31, 2005) (concurring with the exclusion
of a shareholder proposal requesting the calling of special meetings by holders of at least 15% of
the shares eligible to vote at that meeting where a company proposal would require a 30% vote
for calling such meetings); AOL Time Warner Inc. (Mar. 3, 2003) (concurring with the exclusion
of a shareholder proposal requesting the prohibition of future stock options to senior executives
where a company proposal would permit the granting of stock options to all employees); and
Mattel Inc. (Mar. 4, 1999) (concurring with the exclusion of a shareholder proposal requesting
the discontinuance of among other things, bonuses for top management where the company was
presenting a proposal seeking approval of its long-term incentive plan, which provided for the
payment of bonuses to members of management).

Here, inclusion of the Proposal and the Company Proposal in the Proxy Materials would
present alternative and conflicting decisions for shareholders and would create the potential for
inconsistent and ambiguous results if the Proposal and the Company Proposal were approved.
The Proposal calls for a majority of votes cast standard or a simple majority in compliance with
applicable laws. The minimum standard under Ohio law for all actions for which the Company
does not already implement a majority of votes cast standard is a majority of the voting power
standard (other than setting the number of directors, which is a majority of the voting power
present at a meeting and entitled to vote). Therefore, the Proposal generally would be deemed to
call for a majority of the voting power standard in such cases. With respect to all such relevant
corporate actions, the Company Proposal calls for voting standards to be lowered to majority of
the voting power, provided that the Board may, in its discretion, set the voting requirement at
two-thirds of the voting power. Therefore, a favorable shareholder vote for both the Proposal
and the Company Proposal would result in an inconsistent and inconclusive mandate from the
shareholders. As a result, the Company would be unable to determine the voting standard its
shareholders intended to support and what steps would be required from the Company.

Further, the Proposal calls for the voting standard to be set at “a majority of the votes cast
for and against applicable proposals, or a simple majority in compliance with applicable laws,”
or, if necessary, “the closest standard to a majority of the votes cast for and against such
proposals consistent with applicable laws.” When read in conjunction with the Company
Proposal, which conveys specific voting standards, the Proposal would be unduly confusing to
shareholders, and may therefore be excluded from the Proxy Materials under Rule 14a-8(i)(9).

The Proposal directly conflicts with the Company Proposal, and including both in the
Proxy Materials could lead to inconsistent and ambiguous voting results. Therefore, the
Proposal may be excluded from the Proxy Materials under Rule 14a-8(i)(9).

CLI-202333807v12
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IV. Conclusion

For the reasons set forth above, the Company respectfully requests that the Staff indicate
that it will not recommend enforcement action to the Commission if the Company omits the
Proposal from the Proxy Materials under Rule 14a-8(i)(7) because the proposal relates to the
Company’s ordinary business operations. If the Staff does not agree with the basis for exclusion
under Rule 14a-8(i)(7), the Company respectfully requests that the Staff indicate that it will not
recommend enforcement action to the Commission if the Company omits the Proposal from the
Proxy Materials under Rule 14a-8(i)(9) because the Proposal directly conflicts with the Company
Proposal.

We would be happy to provide you with any additional information and answer any
questions that you may have regarding this subject. In the event the Staff disagrees with any
conclusion expressed herein, we will appreciate an opportunity to confer with the Staff before
issuance of its response. If we can be of any further assistance in this matter, please do not
hesitate to call the undersigned at (216) 586-7002. Pursuant to the guidance provided in Staff
Legal Bulletin No. 14F (Oct. 18, 2011), the Company requests that the Staff provide its response
to this request to Daniel M. Dunlap, Assistant Corporate Secretary, FirstEnergy Corp, at
ddunlap@ﬁrstenergycorp.com and to the Proponent at ~* £ISMA & OMB Memorandum M-07-16 ***

Very j:ruly yours,
Kimberly J. Pustulka
Attachments
cc:  Gina K. Gunning (FirstEnergy Corp.)

Daniel M. Dunlap (FirstEnergy Corp.)
John Chevedden *** FISMA & OMB Memorandum M-07-16 ***

CL1-202333807v12
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Jamieson, Sally A

From:

Sent;

To:

Ce:

Subject:
Attachments:

Dear Ms, Ferguson,

*** FISMA & OMB Memorandum M-07-16 ***
Friday, November 28, 2014 414 PM

Ferguson, Rhonda S

Jamieson, Sally A; Stith, Nadine M,

Rule 14a-8 Proposal (FE)"

CCE00002.pdf

Please see the attached Rule 14a-8 Proposal,

Sincerely,
John Chevedden



JOHN CHEVEDREN

*** FISMA & OMB Memorandum M-07-16 ***

Ms, Ronda Ferguson
Corporate Seoretary
FlrstBnergy Corp. (FE)
76 S Main St

Akron OH 44308
Phone: 330-761-7837
FX: 330-384-3866

Dear Ms, Ferguson,

1 purchased stock and hold stock in our compauny because 1 believed our company has greater
potential. I submit my attached Rule 14a-8 proposal in support of the long-term performance of
out company. I believe our company has unrealized potential that can be unlocked throngh low
cost measures by making out corporate governance mote competitive,

This Rule 14a-8 proposal is respectfully submitted in support of the long-term performance of
our company. This proposal is submitted for the next annual sharcholder meeting, Rule 14a-8
requirements will be met including the continuous ownership of the required stook value until
after the date of the respective shareholder meeting and presentation of the proposal at the aunual
mesting, This submitted formal, with the shareholder-supplied emphasis, is intended to be used
for definitive proxy publication,

In the interest of company cost savings and improving the efficiency of the rule 14a-8 process
please communicate via email #6risma & OMB Memorandum M-07-16 =¥our consideration and the
consideration of the Board of Directors is appreciated in suppoit of the long-term performance of
our company. Please acknowledge receipt of this proposal promptly by email to. risma & OMB Memorandum M-07-16 *+

*** FISMA & OMB Memorandum M-07-16 ***

Sincetely,

Dhrvmdnr2T 200y

Date .

Ohn Chevedden
*** FISMA & OMB Memorandum M-07-16 ***

cc: Sally A. Jamieson <sjamieson@firstenergycorp.com>
Nadine Stith <nmstith@firstenergycorp.com>




[FE: Rule 14a-8 Proposal, November 28, 2014]
Proposal 4 — Simple Majovity Vote

RESOLVED, Shareliolders reguest that our board take the steps necessary so that each voting
requirement in our charter and bylaws that calls for a greater than simple wajority vote be eliminated, and
replaced by arequirement for a majorlty of the votes cast for and against applicable proposals, or & simple
mgjority in compliance with applicable laws. If necessary this means the closest standard to a majority of
the votes cast for and against such proposals conslstent with applicable laws. Thig proposal includes that
our board fully support this proposal topic and spend $50,000 or more to solicit the necessary suppott to
obtain the exceedingly high super majority vote necded for passage,

Shareownets are willing to pay a premium for shares of corporations that have cxcellent corporate
governancs, Supermajority voting sequiremonts have been found to be one of six entrenching mechanisms
that are negatively related to company performance according to “What Mafters in Corporate
Govemnance” by Lucien Bebchuk, Alma Cohen and Allen Ferrell of the Harvard Law School.
Supermajority requirements are arguably most often used to block initiatives supported by most
shareowners but opposed by a status quo management,

This proposat topic also won from 74% to 83% support at Weyechacuser, Alcoa, Waste Management,
Goldman Sachs, FirstBnergy, McGraw-Hill and Macy’s, The proponents of these proposals lncluded Ray
T, Chevedden and Willlam Steiner, Currently a 1%-minority can frustrate the will of our 79%-shareholder
majority, :

This proposal tople won our impressive shareholder support, based on yes and no votes, at ous previous
annual meetings:

2005 71%

2006 73%

2007 76%

2008 78%

Our board has defied shareholders by not fully supporting this proposal tople after such consistently
strong shareholder support. Michael Andetson is the chairman of our corporate governance cormittee,

Additional issues (as reported in 2014) are an added incentive to vote for this proposal:

Anthony Alexander had $11 million in 2013 Total Summary Pay and an excessive pension compared to
peers, Unvested equity incentive pay partially or fully accelerates upon CEO termination, FlrstEnergy had
not disclosed specific, quantifiable performance targot objectives for our CEO, FlrstEnergy gives long-
term incentive pay o executives without requiring FirstEnergy to perform above the median of its peer
group, :

Our CEO’s annual incentive pay did not vise or fall in line with annua) financial performance. Muitiple
related parly transactions and other potentlal confllcts of interest involving the company’s board or senior
managers should be reviewed [n greater depth.

Two directors were negatively flagged: George Smart (our Chairman) because he chaired FirstBnetgy’s
audit commities during an accounting misrepresentation leading to an expensive lawsuit and Michael
Anderson due to his involvement with the Interstate Bakeries bankruptey. Mr. Smart was nonetheless on
our audit and nomination committees. And Mr. Anderson was nonetheless on our finance end governance’
cormmiitees, Robert Helster and Julia Johnson were potentiatly overextended with director
responsibilities on 4 public boards each. .

Returning to the core toplc of this proposal, please vote {0 protect shareholder value:
Simple Majority Voto ~ Proposal 4




Notes:
John Chevedden, *** FISMA & OMB Memorandum M-07-16 *** sponsored this
proposal,

“Proposal 4” is a placeholdor for the proposal number assigned by the company in the fina)
Proxy. ’

Please note that the title of the proposal is part of the proposal.

This proposal ig believed to conform with Staff Legal Bulletin No. 14B (CF), September 15,
2004 inctuding (emphasis added):

Accordingly, going forward, we believe that it would not be appropriate for companies to
exclude supporting statement language and/or an entite proposal in reliance on rule 14a-
8(D(3) in the following circumstances;

* the company objects to factual assertions beoause they are not supported;

* the company objects to factual assertions that, while not materially false or misleading,
may be disputed or countered;

* the company objects to factual assertions because those assertions may be Interpreted by
shareholders in & manner that is unfavorable to the company, its directors, or its officers;
and/or ‘ :

* the company objects to statements because they vepresent the opinion of the sharsholder
proponent or a referenced source, but the statements are not identified specifically as
such,

We belleve that It is appropriate under rule 14a-8 for companies to adiress these objections

in thelr statements of opposition,

See also: Sun Microsystems, Ino, (July 21, 2005).

Stock will be held until after the annual meeting and the proposal will be presented at the annual
mesting, Please acknowledge this proposal prompily by email * EISMA & OMB Memorandum M-07-16 ***

Rule 14a-8 and related Staff Legal Bulletins do not mandate one exclusive format for text in
proof of stock ownership letters, Any misleading demand for such exclusive text could be
deemed a vague or misleading notice to the proponent and potentielly invalidate the entire
request for proof of stock ownership which is required by a company within a 14-day deadline.




".: 11/28/2014 13:38 ** FISMA & OMB Memorandum M-07-16 *** PAGE  B1/83

"o

EE JOHN CHEVEDDEN
- *** FISMA & OMB Memorandum M-07-16 ***

Ms. Ronda Ferguson o)

Corporate Secretary ‘ Shargf,%‘;gg‘;esbem.
FixstEnetgy Corp, (FE) DE S1vices
76 $ Main St €120y
Akxon OH 44308 Re

Phone: 3307617837 Golved

PFX: 330-384-3866
Dear Ms. Ferguson,

1 purchased stock and hold stock in our company because I believed our company has greatey
potential, I submit oy attached Rule 14a-8 proposal in support of the long-term performance of
our company. I believe our company has unrealized potential that can be vrilocked through low
“cost measures by making our corporate governance motre competitive.

This Rule 14a-8 proposal is respectfully submitted in support of the long-term performance of
out company. This proposal is submitted for the next annusl shareholder meeting. Rule 14e-8
requirements will be met including the continuous ownership of the requived stock value until
after the date of the respective shareholder meeting and presentation of the proposal at the annual
meeting. This submitted format, with the shareholder-supplied exphasis, is intended to be used
for definitive proxy publication,

In the interest of coxapany cost savings and improving the efficiency of the rule 14a-8 process
please communicate via email {0 FisMA & OMB Memorandum M-07-16 ~Your consideration and the
consideration of the Board of Directors is appreciated in suppoxt of the long-texrn pexformance of
our company. Please acknowledge receipt of this proposal promptly by email t0++ Fisma & OMB Memorandum M-07-16 =

*** FISMA & OMB Memorandum M-07-16 ***

Sincerely,

hn Chevedden
*** FISMA & OMB Memorandum M-07-16 ***

cc: Sally A. Jumieson <gjamieson@firstenergycorp.com>
Nadine Stith <amstith@fitstenergycorp.com>




L PR SNLR), .
: o Aewe * FISMA & OMB Memorandum M-07-16 *** ' -

YT VO

[7E: Rule 14a-8 Proposal, November 28, 2014]
Proposal 4 — Simple Majority Voto

RESOLVED, Sharcholders request that our board take the steps necessary so that each voling
requiresnent in our charter and bylaws that calls for a greater than simple majority vote be eliminated, and
replaced by a requirement for a majority of the votes cast for and against applicable proposals, or a simple
majorlity in compliance with applicable laws. If necessary thls means the closest standard to a majority of
the votes cast for and agalnst such proposals consistent with applicable laws. This proposal includes that
our board fully support this proposal topic and spend 350,000 or more to solicit the necessary suppost to
obtain the exceedingly high super majority vote needed for passage, ]

Shareowners are willing to pay a promium for shares of corporations that have excellent corporate
govemance. Supernajority voting requirements have been found to be one of six entrenching mechanisms
that are negattvely related 1o company performance according to “What Matters in Corporate
Governance” by Luclen Bebehuk, Alma Cohen and Alfen Ferrell of the Harvard Lew School.
Supermajority requirements are arguably most often usad to block initiatives supported by most
shareowners but opposed by a status quo management,

- This proposal topic also won from 74% to 88% support at Weyerhaeuser, Alcos, Waste Management,
Goldman Sachs, FirstBnergy, MoGraw-Hill and Macy’s. The proponents of these proposals Included Ray
T. Chevedden and William Steiner, Currently a 1%-minority can flustrate the will of ovr 79%-shareholder
mejorlty.

This proposal topic won our Impressive shareholder support, based on yes and no votes, at our previous
annual meetings: .

2005 1%

2006 713%

2007 16% .

2008 78% .
Our board has defied shareholders by not fully suppoiting this proposal topic after such consistently
strong shareholder support. Michael Anderson is the chairman of our corporate goverance committes.

Additlona! 1asues (as reported In 2014) are an added incentive to vote for this proposal:

Anthony Alexander had $11 million jn 2013 Total Summary Pay and an excessive pension compared o
peers. Unvested equity incentive pay partielly or fully eccelerates upon CEQ tesmination. FirstEnergy had
not disclosed specific, quantifiable performance target objectives for our CEO. FirstBnergy gives long-
term incentive pay to executives without requiring FisstEnergy to porform above the median of its peer

group.

Our CEO's annual incentive pay did not rise or fall in line with annwal financial performance. Muliple
related party transactions and other potential confllcts of Interest involving the company's board or senior
managers should be roviewed in greater depth.

Two dlrectors were negatively flagged: George Smart (our Chairman) because he chaired FirstEnergy’s
audit committee durlig an accounting misrepresentation leading to an expensive lawsuit and Michael
Anderson due to his involvement with the Interstate Bakeries banksuptey. Mr. Smart was nonetheless on
outr audit and nomination committees, And Mr. Asderson was nonetheless on our finance and governance
cormitteey. Robert Heisler and Julia Johnson were potentlally overextended with dlvector
responsibifities on 4 public hoards each. .

Returning to the core tople of this proposal, please vote 1o protect shareholder value:
Simple Majority Vote - Proposal 4




AR LU 2L 200900 *** FISMA & OMB Memorandum M-07-16 *** FRaC uos uo

Notes:

John Chevedden ** FISMA & OMB Memorandum M-07-16 *** - sponsored this
proposal,

“Proposal 47 is a placeholdex fox the proposal number assigned by the company in the final
proxy.

Please note that the title of the proposal is part of the proposal.

This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15,
2004 including (emphasis added):

Accordingly, going forward, we believe that it would not be appropriate for companies to
exclude supporting ‘statement langnage and/ox an entire proposal in reliance on rule 14a-
8(I)(3) in the following circumstances: '

* the company objects to factual assertions because they are not supported;

*  the company objects to factual assertions that, while not materlally false or misleading,
may be disputed or countered;

* the company objects to factual assertions because those assertions may be interpreted by
shareholders in a manner that is unfavorable to the company, its directors, or its officers;
and/or

« the company objects to statements because they represent the opinion of the shaxeholder
proponent or a referenced sounxce, but the statements are not identified specifically as
such.

We believe that it Is appropriate under rule 14a-8 for companies to address these objections

In thelr statements of opposition.

See also: Sun Microsystems, Ioc. (July 21, 2005),

Stock will be held wntil after the antwal meeting and the proposal will be presented at the anmual
meeting. Please RCkOOWIedge this Pr OPOSBI pl'omptbf by em.ai] *** EISMA & OMB Memorandum M-07-16 ***

Rule 14a-8 and related Staff Legal Bulletins do not mandate one exclusive format for text in
proof of stock ownership letters. Any misleading demand for such exclusive text could be
deemed a vague or misleading notics to the proponent and potentially invalidate the entixe

~ xequest for proof of stock ownership which is requixed by a company within a 14-day deadline,




Jamieson, Saﬂx A

From: Pauley, Rosemary L,

Sent: Monday, December 01, 2014 12:34 PM

To: *** FISMA & OMB Memorandum M-07-16 ***
Cc: Jamieson, Sally A

Subject: FirstEnergy Corp. - 2015 Shareholder Proposal
Attachments; Chevedden Deflciency Notice,pdf

. The attached is being sent to you at the request of Sally Jamieson.

Please direct any questions and/ox comments to her at either sjamieson@fitstenergycotp.com ot 330-761-4264,

Thank You!

Rosematy Pauley
Senior Administtative Assistant



FistEne,

76 South Main Slreet
Akron, Ohlo 44308

December 1, 2014
VIA OVERNIGHT MAIL AND E-MAIL + FISMA & OMB Memorandum M-07-16 ***

Ms. John Chevedden

*** FISMA & OMB Memorandum M-07-16 ™™

Dear Mr. Chevedden;

I am writing on behalf of FirstEnergy Corp. (the “Company™), which received on
November 28, 2014, fiom you (the “Proponent” or “you”) a shareholder proposal (copy
enclosed) entitled “Simple Majority Vote” (the “Proposal”) for inclusion in the proxy statement
for the Company’s 2015 Annual Meeting of Stockholders,

The Securities and Exchange Commission’s (the “SEC”) rules and regulations, including
Rule 14a-8 under the Securities Bxchange Act of 1934, govern the proxy process and
shareholder proposals, For your reference, 1 am enclosing a copy of Rule 14a-8 with this letter.

The Proposal contains certain eligibility or procedural deficiencies and therefore does not
satisfy the requirements of Rule 14a-8, In particular, Rule 14a-8(b) states that “[iln order to be
eligible to submit a proposal, you must have continuously held at least $2,000 in market value, or
1%, of the [Clompany’s securities entitled to be voted on the [Plroposal at the meeting for at
least one year by the date you submit the proposal. ‘You must continue to hold those securities
through the date of the meeting,” Based on the records of our transfer agent, the Proponent is not
aregistered holder of shares of the Company’s common stock. However, like many
shareholdets, you may own your shares in “street name” through a Depositoty Trust Company
(“DTC?) participant (such as a broker or bank), or affiliate! thexeof, which is a “record” holder of
the Company’s common stock, or through one or more other securities intermediaries that are
not DTC participants or affiliates thereof. If that is the case and because the Company has no
way of verifying your status on its own, you were required by Rule 14a-8(b) to have provided the
Company with proof of yout eligibility when you submitted the Proposal.

To remedy this deficiency, you must provide sufficient proof of your ownership of the
requisite number of Company shares for the one-year period preceding and including the date
you submitted the Proposal. As explained in Rule 14a-8(b), sufficient proof may be in the form
oft

! According to the SEC staff, an entity is an “affiliate” of a DTC participant If such entity directly, or indirectly
through one or more intermediaties, controls or is controlled by, or Is undex common control with, the DTC
participant,




« a’written sfatement from the “record™ holder of the secutities (usually a bank or broker)
verifying that, on the date you submitted the Proposal, the Proponent continuously held
the requisite number of Company shares for the one-year period preceding and including
on the date you submitted the Proposal, and a written statement from the Proponent that
the Proponent intends to continue to hold the securities through the date of the _
shareholder meeting currently expected fo be held in May 2015; or

» acopy of a Schedule 13D, Schedule 13G, Form 3, Forn 4 and/or Form 5, and any
subsequent amendments to those documents reporting a change in your ownership level,
in each case, filed with the SEC and reflecting the ownership of the shares as of or before
the date on which the one-year eligibility period begins and your wrlitten statement that
the Proponent continuousty held the required number of shares for the one-year period as
of the date of the statement and that the Proponent intends to continue holding the
securities through the date of the shareholder meeting currently expected to be held in
May 2015, '

For purposes of Rule 14a-8(b)(2)(i), the SEC staff has stated that only DTC participants
are viewed as “record” holders of securities that ave deposited at DTC. As discussed above,
however, the SBC staff has advised that a securities intermediary holding shares through its
affiliated DTC participant should also be in a position to verify its customers’ ownership of
securities. Therefore, for purposes of Rule 14a-8(b)(2)(i), a proof of ownership letter fiom an
affiliate of a DTC participant satisfies the requirement to provide a proof of ownership letter
from a DTC participant,

To the exfent that the Proponent holds the subject securities through a secutities
intermediary that is not a DTC participant or an affiliate of a DTC participant, then in addition to
a proof of ownership letter from the securities intermediary, you will also need to obtain a proof
of ownership letter from the DTC participant or an affiliate of a DTC participant that can verify
the holdings of the securities intermediary,

To assist you in addressing this deficiency notice we direct you fo SEC Staff Legal
Bulietins (SLB) No, 14F and 14G, which we have enclosed with this letter for your reference.

The SEC’s rules require that any response to this letter be postmatked or transmitted
electronically no later than 14 calendar days fiom the date you receive this letter, Please address
any response to me at FlrstEnergy Cotp, 76 South Main Street, Akron, OH 44308. Alternately,
you may send your response via facsimile to (330) 384-3866 or via electronic mail to
sjamieson@firstenergycorp.com,

The Company may exclude the proposal if you do not meet the requirements set forth in
the SEC’s rules and regulations, including Rule 14a-8, However, if on a timely basis you
remedy any deficiencies, we will review the proposal on its merits and take appropriate action.
As discussed in Rule 14a-8, we may still seek to exclude the proposal on substantive grounds,
even if you cure any eligibility and procedural defects.

If you have any questions with respect to the foregoing, please feel free to contact me at
330-761-4264.




Bnc&ospres

Very truly yours,




bee w/out atich: Rhonda S, Ferguson
Daniel M. Dunlap




JOHRN CHEVEDDEN
*** FISMA & OMB Memorandum M-07-16 ™"

Ms, Ronda Ferguson
Corporate Secretary
FirstBnergy Corp, (FE)
76 S Main St

Akron OH 44308
Phone: 330-761-7837
FX: 330-384-3866

Dear Ms, Perguson,

1 purchased stock and hold stock in our company because I believed our company has greater
potential, I submit my attached Rule 14a-8 proposal in support of the long-term performance of
our company, I belicve our company has unrealized potential that can be unlocked through low
cost measures by making our coxporate governance more compotitive,

This Rule 14a-8 proposal is respectfully submitted in support of the long-term performence of
out company, This proposal is submitted for the next avnual shateholder meeting. Rule 14a-8
requirements will be met including the continuous ownership of the tequired stock value until
after the date of the respective shareholder meeting and presentation of the proposal at the annual
meeting. This submitted format, with the shareholder-supplied emphasis, is intended to be used
for definitive proxy publication,

In the interest of company cost savings and improving the efficiency of the rule 14a-8 process

please communicate via email 46 FIsMA & OMB Memorandum M-07-16 *Your consideration and the

consideration of the Board of Directors is appreciated in support of the long-term performance of

our company. Please acknowledge receipt of this proposal promptly by email to ~ Fisma & OMB Memorandum M-07-16 *+*
1

*** FISMA & OMB Memorandum M-07-16 ***

Sincerely,

Dot 20fy

hn Chevedden

** FISMA & OMB Memorandum M-07-16 ***

cc: Sally A, Jamieson <sjamieson@fitstensrgycorp.com>
Nadine Stith <amstith@firstenergycorp.com>



[TE: Rule 14a-8 Proposal, November 28, 2014}
Proposal 4 — Simple Majority Vote

RESOLVED, Shareholders request that our board take tho steps necessary so that each voting
requirement in our charter and bylaws that calls for a greater than simple majority vote be eliminated, and
replaced by a requirement for a majority of the votes cast for and against applicable proposals, or a simple
majority in compliance with applicable laws. 1fnecessary this means the closest standard to a majority of
the votes cast for and against such proposals consistent with applicable laws, This proposal includes that
our board fully support this proposal toplc and spend $50,000 or more to solicit the necessary suppott to
obtain the exceedingly high super majority vote needed for passage,

Shareowners are willing to pay a premium for shares of corporations that have excellent corporate
governance, Supermajority voting requirements have been found to be one of six entrenching mechanisms
that are negatively velated to company performance according to “What Matters in Corporate
Governance” by Lucien Bebchuk, Alma Cohen and Allen Fesrell of the Harvard Law School,
Supermajority requirements ate arguably most.often used to block Initiatives supported by most
shareowners but opposed by a status quo management,

This proposal topic also won from 74% to 88% support at Weyerhacuses; Alcoa, Waste Management,
Gofdman Sachs, FirstBnergy, McGraw-Hill and Macy’s, The proponents of these proposals Included Ray
T, Chevedden and Willlam Steiner, Currently a 1%-minotity can frusteate the will of our 79%-sharcholder
majorily.

This proposal tople won our impressive shareholder support, based on yes and no votes, at our previous
annual meetings:

2005 71%

2006 73%

2007 76%

2008 78%

Our board has defied shareholders by not fully supporting this proposal tople after such consistently
strong shareholder support. Michael Aunderson is the chairman of our corporate governance committee,

Additional issueg (as reported In 2014) are an added Incentive to vote for this proposal:

Anthony Alexander had $11 million in 2013 Total Summary Pay and an excessive pension compared to
peers. Unvested equity incentive pay partially or fully accelerates upon CEO termination, FirsiBnergy had
not disclosed specifie, quantifiable performance target objectives for our CEO. FirstEnergy gives long-
term incentive pay to executives without requiring PirstEnergy to perform above the median of its peer
group. :

Our CBO’s annual lncentlve pay did not rise or fall in line with annual financie] performance, Muitiple
related party transactions and other potential conflicts of Interest involving the company's board or sentor
managers should be reviewed In greater depth. :

Two directors were negatively flagged: George Smatt (our Chairman) because he chaired FirstBnergy’s
audit committes during an accounting misrepresentation leading to an expensive lawsuit and Michael
Anderson due to his involvement with the Interstate Bakeries bankruptcy, Mr. Start was nonetholess on
our audit dnd nomination committees. And Mr, Anderson was nonetheless on our finance and governance
committees, Robert Heisler and Julia Johnson were potentially overextended with director
responsibilitles on 4 public boatds each, .

Returning to the core toplc of this proposal, please vote to protect shareholder vatue:
Simple Majority Vots ~ Proposal 4




Notes;
John Chcvedden: *** FISMA & OMB Memorandum M-07-16'*" SpOHSOl‘Cd this
proposal.

“Proposal 4” is a placeholder for the proposal number assigned by the company in the final
Proxy.

Please note that the title of the proposal is part of the proposal.

This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15,
2004 including (emphasis added):

Accordingly, gomg forward, we believe that it would not be appropuiate for companies to
exclude supporting ‘statement Janguage and/or an entite pr oposal in reliance on rule 14a-
8(1)(3) in the following circumstances:

¢ the company objects to factual assertions because they are not supported;

* the company objects to factual assertions that, while not materially false or misleading,
may be disputed or countered;

*  the company OBJ ects to faotual assertions bccause thoso assertions may be interpreted by
shareholders in 2 manner that is unfavorable to the company, its directors, or 1ts officers;
and/or :

* the company objects to statements because they represent the opinion of the shareholder
proponent o a veferenced source, but the statements are not identified specifically as
such,

We belleve that It is appropriate under rule 14a-8 for companies to address these objections

in thelr statements of opposition,

See also: Sun Microsystems, Inc. (July 21, 2005).

Stock will be held wntil after the annual meeting and the proposal will be presented at the annual
meeting. Please acknowledge this proposal prompfly by email | *= FISMA & OMB Memorandum M-07-16 ***

Rule 14a-8 and related Staff Legal Bulletins do not mandate one exclusive format for text in
proof of stock ownesship letters, Any misleading demand for such exclusive text could be
deemed a vague or misleading notice to the proponent and potentially invatidate the entive
request fot proof of stock ownership which is required by a company within a 14-day deadline.




¢CFR — Code of Federal Regulations Page 1 of §

§240.14a-8 Shareholder proposals.

This ssctlon addrasses when a company-must include a shareholder’s proposal In its proxy
statement and ldentify the proposal In Its form of proxy when the company holds en annual or special
meeting of shareholdars. In summary, In order fo have your sharsholder proposal Inclided on a
company's proxy card, and Included along with any suppoiting stalement in its proxy statement, you
tnust be eliglble and foliow certain procedures. Under a few specific clrcumstances, the company Is
permitted o exclude your proposal, but only after submitling s reasons to the Commisslon, We
structured this section in a question-and-answer format so that it Is easler to understand. The
references to “you" are to a shareholder sesking to submit the proposal.

. {a) Question 1: What Is a proposal? A shareholder proposal Is your recommendation or
requirement that the company endlor its board of directors take action, which you Infend fo present at a
meeling of the company's shareholders. Your proposal should state as dlearly as possible the course of
aclion that you belleve the company should follow, If your proposal Is placed on the company’s proxy
card, the company must also provide In the form of proxy means for shareholders to specify by boxes a
cholce helween approval or disapproval, or abstentlon. Unless otherwlse indlcated, the word "proposal”
as used In this section refers hoth 1o your proposal, and 1o your corresponding statement In support of
your proposal {if any).

(b} Question 2: Who ls eligible to submii a proposal, and how do | dernonstrate o the company that
| am eliglble? (1) In order 1o bs ellgible to submlt a proposal, you must have continuously held at least
$2,000 in market value, or 1%, of the company's securities entilled to be voted on the proposal at the

" meeting for at least one year by the date you submit the proposal, You must continue fo hold those
sacurltles through the date of the meeting. :

(2) If you are the registered holder of your securlties, which means that your name appears In the
company's records as a sharsholder, the company ¢an verlfy your eligibllity on lts own, although you will
silll have to provide the company with a wiltien statement that you intend 1o continue to hold the
sectirilies throtigh the date of the mesting of shareholders. However, if ke many shareholders you are
not a registered holder, the company likély does not know that you are a shareholder, or how many
shares you own, In this case, at the time you submit your proposal, you must prove your sligibllity to the
company In one of two ways:

{i) The first way Is to submit lo the company a written staloment from the “record” holder of your
securiltes (usually a broker or bank) verifying that, at the time you submitted your proposal, you
continuously held the seourlties for al least one year, You must also Include your own written statement
that you Inlend to continus to hold the securities through the date of the meeling of shareholders; or

(1. The second way {o prove ownership appiles only If you have filed a Schedute 13D (§240.13d-
101), Schedule 130 (§240.13d-102), Form 3 (§249.103 of this chapter), Form 4 (§249.104 of this
chapler) and/or Form 6 (§249.106 of this chapter), or amendments to those decuments or updated
forms, reflecting your ownership of the shares as of or before the date on which the one-year sligibliity
perlod bagis. If you have filed one of these documents with the SEC, you may demonstrate youy
eligibliity by submitting to the company:

{A) A copy of the schedule andfor form, and any subsequent amendments reporting a change in
your ownership level;

(B} Your wrliten statement that you contlnuously held the required number of shares for the one-
year petlod as of the date of the statement; and

{C) Your wrltten statement that you Intend to conlinue ownership of the shares through the date of
the company's annual or spsclal meeting.
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(¢) Question 3: How mahy proposals may | submit? Each sharsholder may submil no more than
one proposal to a company for a particular shareholders' meeting.

(8) Question 4: How long can my proposal be? The proposal, Including any accompanying
supporting statement, may not exceed 600 words, )

: {o) Question & What Is the deddilne for submltting a proposal? (1) If you are submilling your

- proposal for the company's annual mesling, yot can In most cases find the deadiine In last year's proxy
statemenl, However, If the company did not hold an annual meeting Iast year, or has changad the date
of lis meeting for this year more than 30 days from last year's meeting, you can usually find the deadiine
In one of the company's quarierly reports on Form 10-Q (§249.308a of this chapter), or In shareholder
reports of hvestment companies undsr §270.30d-1-of this chapler of the investment Company Act of
1940. In order to avold controversy, shareholders should submit thelr proposals by means, Including
electronio means, that permit them o prove the date of delivery.

{2) The deadline Is calculated In the following manner If the proposal I$ submitted for a regularly
soheduled annual meeting, The proposal must be fecslved al the company's principal executive offlces
not less than 120 calerxlar days hefore the date of the company's proxy statement released to
shareholders in connection with the provious year's annual mesting. However, If the company did nét -
hold an annual meeting the previous year, or lf the dale of this year's annual meeling has been changed
by more than 30 days from the date of the previous year's meeling, then the deadline Is a reasonable
time before the company beglins to print and send Jis proxy materlals,

{3) If you are submitting your proposal for a mesting of sharsholders other than a regularly
scheduled annual masting, the deadline is a reasonable time before the cdmpany bagins to print and
send its proxy malerlals, :

() Question 6: What if { fall to follow one of the eligibllily or procedural requirements explained in
answors to Questlohs 1 thraugh 4 of thie sectton? (1) The company may exclude.your proposal, but
only after it has notifled you of the problem, and you have fallsd adsquately lo correct it, Within 14
calendar days of receiving your proposal, the company must notlfy you In wriling of any procedural or
oligibliity deficloncles, as well as of the time frame for your response. Your response must be
postmarked, or transmilted slectronically, no iater than 14 days from the date you recelved the
company's nolfication. A company need not provide you such hotice of a deficlency If the deficlency
cannot be remedied, such as if you fall to submit a proposal by the company's‘properly determined
deadline, If the company intends lo exclude the proposai, It will later have to make a submilssion under
§240.14a-8 and provide you with a copy under Questlon 10 below, §240.14a-8()).

{2) 1 you fall In your promise to hold the required number of securities through the déte of the
mesting of shareholders, then the company will be permitted to exclude ali of your proposals from lls
proxy materlals for any mesling held n the following two calendar years,

{¢) Quesiion 7: Who has the burden of persuading the Commisslon or its steff that my proposal can
-be excluded? Except as otherwlse noted, the burden is on the company to demonstrate that It Is entited
{0 exclude a proposal. )

(h) Question 8; Must | appear personally at the shareholders' meeting to present the proposal? (1)
Elther you, or your reprosentative who Is qualified under state law lo present the proposal on your
behalf, must attond the meeling to present the proposal, Whether you altend the meeilng yourself or
send a quallfted representative to the meetling in your place, you should make sure that you, ot your
representative, follow the proper slate law procedures for atiending the meeling andfor preseniing your
proposal, :

@y lixe company holds its shareholder meeling In whole or Ih part via electronic medla, and the

company permils you ot your representative to present your proposal via such medla, then you may
appear through eleclronle media rather than fraveling to the mesting {o appear in person. .
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(3) 1 yoﬁ or your qualifled yepresentative fall to appear and present the proposal, without godd
cause, the company wlll be permliited to exchiderall of your proposals from its proxy materlals for any
meetings held In the followlng two calendar years,

() Question 9: 1f | have complied with the procedural requlrements, on what other bases may a
company rely to exclude my proposal? (1) Improper under state law: If the proposal Is not a proper
subject for aotlon by shareholders under the laws of the jurisdictiof of the company's organization;

Nore 10 PARAGRAPH (I)(1): Depending on the subject matter, some proposals are not considered proper under
stale law If they would be binding on the company If approved by shareholders, In our experience, most proposals
that are cast as recommendations or requssts that the board of directors lake spacified acton are proper undst
slate law. Accordingly, we will assume that a proposal drafted as a racommendallon or suggestion Is proper
unless the company demonstrates otherwise.

(2) Viotation of law: If the proposal would, If Implemented, cause the company to violate any state,
foderal, or forelgn law to which it is subjact; .

Norte 70 PARAGRAPH (1)(2): We will not apply this basls for exclusion to permit exclusion of a proposal on
grouncfs that it would violate forelgn law if compliance with the forelgn law would yesult In a viclatlon of any state or
federal law. :

(3{ Violation of proxy rules; ¥ the proposal or supporiing statement Is contrary fo any of the
Commisslon's proxy rules, Including §240.144-9, which prohibits materlally false or misleading
statements In proxy solicliing materlals;

(4) Personal grievance; speclal Interest; if the proposal relates lo the redress of a personal clalm or
grlevance agalnst the company or any other pesson, or If it s designed o result In & benefi to you, or to
further a personal Interest, which is not shared by the other shareholders al large;

(B) Rolevance: If the proposal relates {o opsrations which account for less than & percent of the
compahy's lotal assets at the end of its most recent fiscal year, and for less than & percent of ils net
earnings and gross éales for its most recent fiscal year, and Is not otherwise sighificantly yelated to the
company's business;

(8) Absence of power/authorily: If the company would fack the power or authorlty to Implement the
proposal;

(7) Management functions: If the proposal deals with & matier relating to the company's ordinary
business opsratlons; .

{8)-Direclor elections: If he proposal:
(I} Would disquallfy a nominee who ls standing for election;
(I Would remove a director from office before his or her term explred;

(i) Questions the competencs, business Judgment, or character of oné of more nominees or
divactors;

(Iv) Seeks to Include a speciflc Individual in the company's proxy materfals for election {o the board
of directors; or

(v)' Otherwlse could affect the outgome of the upcorning election of directors.

(9) Confilcts with company's proposail: If the proposal directly conflics with one of the company's
own proposals to be submitted fo shareholders at the same meeling;

NOTE 70 PARAGRAPH {1}(8): A company’s subimlssion to the Commisslon under this ssctfon should specify the
points of confllot with the company's proposat,
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(10) Substantlally Implemented: I the company has already substantially Iinplemented the
proposal;

. Note yo PARAGRAPH ({10): A company may exchide a shareholder proposal that would provide an advisory
vote or seck fulure advisory voles to approve the compensation of execulives as disclosed pursuant lo ftem 402
of Regulallon S-K (§229.402 of this chapter) or any suscessor to Item 402 {a “say-on-pay vote”) or {hat relates to
the fraquenacy of say-on-pay voles, provided that in the most recent shareholder vote required by §240,14a-21(b)
of this chapter a single year (Lo, ons, two, or three yeass) recelved approval of a majorily of votes cast on the
mailer and the company has adopted a policy on the frequency of say-on-pay votes that Is consistent with the
cholce of the majorily of votes oast In the most recsnt sharsholdsr vote required by §240.14a-21(b) of this ¢chapler.

(11) Duplication: If the proposal substantlally dupllcales another proposal previously submitled fo
the conipany by another proponent that wlll be Included In the company's proxy matertals for tha same
meeting; ’ .

{12) Resubmissions: If the proposal deals with substanilally the same subject matter as another
proposal or proposals thal has or have been previously Includad In the company's proxy materlals
within $he preceding 6 calendar years, a company may exclude it from its proxy materlals for any
meeting held within 3 calendar yeats of the last time It was tncluded If the proposal recelved:

(1) Less than 3% of the vole if proposed once within the precading 6 calendar years;

(1) Less than 6% of the vote on its last submisslon to shareholders If proposed twice previously
within the preceding b calendar years; or

() Less than 10% of the vote on its last submisslon to shareholders I proposed three mes or
more previously within the precading 5 calendar years; and

(18) Speoifle amount of dividends: If the proposal relates 1o speclfic amounts of cash or stock
dividends. ’

(1) Question 10: What provedures must the company follow if It Intends to exclude my proposal? (1)
If the company Intends to éxclude a proposal from its proxy malerlals, it must fils its reasons with the
Commisslon no later than 80 calehdar days bsfore it flles lts definitive proxy statement and form of
proxy with the Commisslon. The company must simultaneously provide you with a copy of its
submission, The Commission siaff may permit the company to make lts submisslon later than 80 days
before the company files its definitive proxy stalement and form of proxy, if the company demonstrales
good cause for missing the deadline,

(2) The company must flle six paper coples of the following:
() The proposal;

() An explanation of why the company belleves that it may exclude the proposal, which should, if
possibls, refer to the most recent applicable authorlly, such as prior Division letters lssued under the
tule; and

(i) A supporiing opinion of counse] when such reasons are based on matters of state or forelgn
law,

(k) Quastion 11: May | subimit my own stalement to the Commission responding to the company’s
arguments? . .

Yes, you may submit a rasponse, but it Is not required. You should tty to submit any response to
us, with a copy to the company, as soon as possible after the company makes its submission, This way,
the Commission staff will have fime to consider fully your submission befors It ssues Its response, You
should submit six paper coples of your response,

() Queston 12: If the company Includes my shareholder proposal In lis proxy materlals, what
informatlon about me must it include along with the proposal liself?
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(1) The company’s proxy stalement must includs your name and address, as well as the number of
the company's voting securlties that you hold, However, instead of providing thalinformation, the
company may Instead Include a statement that it will provide the information to sharsholders promptly
upon tecelving an oral or wrltten request, '

(2) The company Is not responsible for the contents of your proposal or supporiing statement,

(m) Questlon 13: What can | do if the company includes in its proxy sialement reasons why i
belleves sharoholdsrs should not vote in favor of my proposal, and 1 disagres with some of Its
statements?

(1) ‘The company may elect 1o Include In Its proxy statement reasons why i belleves shareholders
should vote against your proposal. The company s allowed o make arguments reflecting lts own polnt
. of vlew, just as you may express your own point.of view in your proposal's supporiing statement.

(2) However, If you believe that the company's opposition {o your proposal contains materlally false
or misleading statements that may violate our anll-fraud rule, §240.14a-9, you should promptly send to
the Comimisslon staff and the company a lstter explalning the reasons for your view, along with a copy
of the company's statements opposing your proposal, To the extent possible, your leller should Include
spectfic factual Information demonsirating the Inacouracy of the company's ¢lalms. Time permilting, you
raay wish o try to work out your differences with the company by yourself before contacting the
Commisslon staff,

(3) We requlre the company lo send you a copy of ifs statements opposing your proposat before it
sends Its proxy materlals, so that you may bring 1o our attention any materlally false or misleading
statements, under the following imeframes:

() If our no-action response requires that you make revislons {o your proposal or supperting
statement as a condltion 10 requiring the company to Include it In its proxy meterlals, then the company
must provide you with a copy of its opposition statements no later than 6 calendar days after the
company receives a copy of your revised proposal; or

() I all other cases, the company must provide you with a copy of lis opposilion statements no
later than 30 calendar days before its flles definliive coples of Its proxy statement and form of proxy
under §240.14a-6,

163 ER 29119, May 28, 1998; 63 FR 60822, 60623, Sept. 22, 1988, as anended at 72 FR 4168, Jan. 29, 2007; 72
FR 70456, Dec. 11, 2007; 73 FR 977, Jan. 4, 2008; 76 FR 6048, Feb. 2, 2011; 78 FR 66762, Sept. 16, 2010)
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wSecuntios and Exchdnge Comnussior

‘Divisiott of Corporationt Finance
Securities and Exchange Commission

Shareholder Proposals

) Staff Logal Bulletin No. 34F (CF)
Action: Publication of CF Staff Legal Bulletin
Datey October 18, 2011

Summaty: This staff legal bulletin provides Information for companles and
shareholders regarding Rule 14a-8 under the Securlties Exchange Act of
1934, '

Supplementary Information: The statements in this bulletin represent
the views of the Divislon of Gorporation Finance (the “Division”), This
bulletin Is not a rule, regulation or statement of the Securities and
Exchange Commalsslon (the “Commlsslon”). Further, the Commisslon has
nelther approved nor disapproved Its content.

Contacts: For further Information, please contact the Divislon’s Offica of
Chlef Counsel by calling (202) 5513500 or by submitting a web~-based
request form at https://its.sec.gov/cgi-bin/corp_fin_interpretive,

A. The purpose of this bulleéln

This bulletin Is part of a continulng effort by the Divislon to provide
- guldance on Impottant Issues arising under Exchange Act Rule 14a-8,
Specifically, this bulletin contains Information regarding:

+ Brokers and banks that ;;onstltute “record” holders under Rule 14a-8
(b)(2){1) for purposes of verifylng whether a beneficlal owner Is |
eligible to submit a proposal under Rule 14a-8;

« Common errors shareholders can avold when submitting proof of
ownershlp to companles;

+ The submisslon of revised proposals;

¢ Procedures for withdrawlng no-acticn requests regarding proposals
submitted by multiple proponents; and

+ Tha Divislon’s new process for transmitting Rule 14a-8 no-actlon
responses by emall,

. You can find additional guldance regarding Rule 14a-8 In the following
buletins that are avallable on the Commisston’s website: SLB No, 14, StB
No. 14A, SLB No, 148, SLB No. 14C, SLB No. 14D and SLB No. 14E,
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B, Tha types of brokers and hanks that constitute “record” holders
under Rule 14a-8(b)(2)(1) for purposes of verifying whether a
. beneficlal owner Is eligible to submit a proposal under Rule 14a-8

1. Ellgibiiity to submit a proposal under Rule 14a-8

To be sligible to submit a shareholder proposal, a shareholdér must have
continuously held at least $2,000 in market value, or 1%, of the company's
 securities entitled to be voted on the proposal at the shareholder meeting .
for at least one year as of thg date the shareholder submits the proposal,
The sharaholder must also continue to hold the required amount of
securitles through the date of the meeting and must provide the company

with a written statement of Intent to do so.t

The steps that a shareholder must take to verify his or her ellgibllity to
submit a proposal depend on how the shareholder owns the secutities.
There ara two types of security holders In the U.S.: registered owners and
beneficlal owners,? Reglstered owners have a direct relationshlp with the
Issuer because thelr ownership of shares Is listed on the records malntalned
by the Issuer or its transfer agent. If a shareholder Is a reglstered owner,
the company can Independently confirm that the shareholder’s holdings
satisfy Rule 14a-8(b)’s eligibllity requirement,

The vast majority of Investors In shares Issued by U,S. companles,
howevaet, are beneficlal owners, which means that they hold thelr securities
tn bookrentry form through a securitles Intermediary, such as a broker or a
bank. Beneficlal owners ara sometimes referred to as “street name”
holders. Rule 14a-8(b)(2){l) provides that a beneflclal owner can provide
proof of ownership to support his or her eligiblilty to submit a proposal by
submitting a written statement “from the ‘record’ holder of [the] securities
(usually a broker or bank),” verifying that, at the time the proposal was
submitted, the shareholder held the required amount of securities

continuously for at least one year:
2. The role of the Depository Trust Company

Most large U.S. brokers and banks deposit thelr customers’ securitles with,
and hold those securitles through, the Depository Trust Company (*DTC"),
a registered clearlng agency acting as a securltles depository, Such brokers
and banks are often referred to as “particlpants” In DTCA The names of
thesa DTC participants, however, do not appear as the registered owners of
the securities deposited with DTC on the list of shareholders malntalned by
the company or, more typlcally, by its transfer agent. Rather, DTC's
homines, Cede & Co,, appears on the shareholder list as the sole reglstered
owner of securitles deposited with DTC by the DTC participants, A company
can request from DTC a “secutlties posltion listing” as of a specified dats,
which Identifles the DTC participants having a position In the company’s
secun;litles and the number of securltles held by each DTC participant on that
date” - : '

3. Brokers and banks that constitute “record” holders under Rule
14a-8(b)(2)(1) for purposas of verifylng whether a benefictal
ownaer Is ellgible to submit a proposal under Rula 14a-8

In The Hain Celestlal Group, Inc, (Oct. 1, 2008), we took the pbsltlon that
an Introducing broker could be considered a “record” holder for purposes of
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Rule 14a-8(b)(2)(1), An Introducing broker Is a broker that engages In sales
and other activities Involving customer contact, such as opening customer
accounts and accepting customer orders, but Is not permitted to malntain

custody of customer funds and securities.® Instead, an Introducing broker
engagas anothar broker, known as a “clearing broker,” to hold custody of
client funds and securlties, to clear and exscute customer trades, and to
handle other functlons such as Issuing conflrmations of customer trades and
customer account statements, Clearlng brokers generally are DTC
participants; Introducing brokers generally are not, As Introducing brokers
generally are not DTC participants, and therefore typically do not appeat on
DTC's securltles position listing, Haln Celestial has required companles to
accept proof of ownership latters from brokers In cases whare, unlike thé
positions of reglstered owners and brokers and banks that are DTC

- participants, the company Is unable to verlfy the positions agalnst its own
or its transfer agent’s records ot agalnst DTC’s securities positlon listing,

In itght of quastlons we hava recelved following two recent court cases
relating to proof of ownership under Rule 14a-8* and In light of the
Commisslon’s discusslon of registered and beneficial owners In the Proxy
Mechanlcs Concept Releass, we have reconsidered our views as to what
types of brokers and banks should be consldered “fecord” holders under
Rule 14a-8(b)(2)(}). Because of the transparency of DTC participants’
positions in a company’s secutitles, we wiil take the view going forward
"that, for Rule 14a-8(b)(2)(1) purposes, only DTC patticipants should be
viewed as “record” holders of securities that are deposited at DTC. As a
result, we will no longer follow Haln Celestlal,

We belleve that taking this approach as to who constitutes a “record”
holder for purposes of Rule 14a-8(b)(2)(l) will provide greater certainty to
beneficlal owners and companles, We also note that this approach Is
consistent with Exchange Act Rule 12g5-1 and a 1988 staff ho-actlon letter

addressing that rule,2 under which brokers and banks that are DTC
participants are considered to be the record holders of securltles on deposit
with DTC when calculating the number of record holders for purpases of
Sectlons 12(g) and 15(d) of the Exchange Act.

Companles have occaslonally expressed the view that, because DTC's
nominee, Cede & Co,, appears oh the shareholder list as the sole régistered
owner of securitles deposited with DTC by the DTC participants, only DTC or
Cede & Co. should be viewed as the “racord” holder of the securities held

on deposit at DTC for purposes of Rule 14a-8(b)(2){1), We have never
Interpreted the'tule to require a shareholder to obtain a proof of ownership
letter from DTC or Cede & Co., and nothing In this guldance should be
construed as changing that view.

How can & shareholder determine whether his or her brokei or bank lsa
DTC participant?

Shareholders ahd ¢ompanles can conflrm whether a particutar broker or
bank Is a DTC participant by checking DTC's participant list, which Is
currently avallable on the Internet at

- http://www.dtcc.com/~/madla/Files/Downloads/client-
centat/DTC/alpha.ashx,

What If a shareholder’s broker or bank Is not on DTC’s participant list?
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The shareholder will need to obtain proof of ownershlip from the DTC
participant through which the securitles are held. The shareholder
should be able to find out who this DTC participant Is by asking the

shareholder's broker or bank.?

If the DTC particlpant knows the shareholder's broker or bank’s
holdings, but does not know the shareholder’s holdings, a shareholder
could satisfy Rule 14a-8(b)(2){}) by obtalning and submitting two proof
of ownaership statements verliying that, at the time the proposal was
submitted, the required amount of secutities were continuously held for
at laast ons yeat ~ one.from the shareholder's broker or bank -
confirming the shareholder’s ownership, and the other-from the DTC
participant confirming the broker or bank’s ownership,

How will the staff process no-action requests that argue for exclusion on
the basls that the shareholder’s proof of ownership is not from a DTC
participant?

The staff will grant no-action reflef to a company on the basis that the

" shareholder’s proof of ownership Is not from a DTC particlpant only If
the company's notice of defact describes the required proof of
ownership In 8 manner that is consistent with the guldance contalned In
this bulletin. Under Rule 14a-8(f)(1), the shareholder will have an
opportunity to obtaln the requisite proof of ownership after receiving the
notice of defect,

C, Common errors sharsholders can avoid when submitting proof of
ownershlp to companies

In this section, we describe two common etrors shareholders make when
submitting proof of ownership for purposes of Rule 14a-8(b)(2), and we
provide guldance on how to avold these errors.

First, Rule 14a-8(b) requlres a shareholder to provide proof of ownership
that he or she has “continuously held at least $2,000 In market value, or
1%, of the company’s securltles entltled to be voted on the proposal at the
meeting for at least one year by the date you submit the

proposal’ (emphasls added).A2 We note that many proof of ownership
letters do not satlsfy this requirement because they do not verify the
shareholder’s beneficial ownership for the entire one-year perlod preceding
and Including the date the proposal Is submitted. In some cases, the letter
speaks as of a date before the date the proposal Is submitted, thereby
leaving a gap betwsen the date of the verlfication and the date the proposal
Is submitted, In other cases, the letter speaks as of a dake after the date
the proposal was submitted but covers a perlod of only one year, thus
falling to verify the shareholder's beneficlal ownership over the requived full
one-year perlod preceding the date of the proposal’s submission,

Second, many letters fall to confirm continuous ownership of the securitles,
This cah occur When a broker or bank submits a letter that confirms the
shareholder’s heneficlal ownership only as of a specified date but omits any
reference to continuous ownetshlip for a one-year period,

We recoghize that the requirements of Ruls 14a-8(b) are highly prescriptive
and can cause Inconvenlence for shareholders when submitting proposals.
Although our administration of Rule 148-8(b) Is constrained by the terms of

httpy/fwvww.sec.gov/interpsflegal/efsibl4f him | | 10/24/2014




Staff Legal Bulletin No, 14¥ (Sharcholder Proposals) . Page 5 of 8

the rule, we believe that shareholders can avold the two errots highiighted
above by arranging to have thelr broker or bank provide the required
verlfication of ownership as.of the date they plan to submit the proposal
using the following forinat:

“As of [date the proposal Is submitted], [name of shareholder]
held, and has held continuously for at least one year, [rHumber

of sacurities) shares of [company hame] [class of sectrities], 2+

As discussed above, a shareholdar may also need to provide a separate
written statement from the DTC participant through which the shareholder's
securlttes are held if the shareholder‘s broker or bank Is not a DTC
participant, :

D. 'Tha submission of revised proposals

On occaslon, a shareholder will revise a proposal after submitting It to a
company, This section addresses (questions we have recelved regarding
revisions to a proposal or supporting statement.

4., A shareholder submlts & timely propesal. The sharsholder then
submilts a vevised proposal befora the company’s deadline for
recelving proposals. Must the company accept the revisions?

Yes, In this sltuation, we belleve the revised proposal serves as a
replacement of the Initlal proposal. By submitting a revised proposal, the
shareholder has effectively withdrawn the Inltlal proposal. Therefore, the
shareholder Is not In violatlon of the one-proposal limitation in Rule 14a-8
(c).*‘z If the comﬁany intends to submit a no-action request, It must do so
with respect to the revised proposal,

Wa recognize that in Question and Answer E,2 of SLB No, 14, we Indicated
that If a shareholder makes revislons to a proposal before the company
submits its no-actlon request, the company can choose whether to accept
the revisions. However, this guldance has led some companies to bélleve
-that, In cases where shareholders attempt to make changes to an initial
proposal, the company Is free to lgnore such revisions even If the revised
proposal Is submitted before the company’s deadiine for receiving
shareholder proposals. We are revising our guldanca on this Issue to make

clear that a company may not ignore a revised proposal In this situation 42

. 2. A sharabolder submits a ttmely'pi'oposal..After the deadline i;or
recelving proposals, the shareholder submits a revised proposal,
Must the company accept the ravisions? )

No. If a shareholder submits revistons to a proposal after the deadline for
receiving proposals under Rule 14a-8(e), the company Is not required to
accepl the revislons, However, If the company does not accept the
revisions, It must treat the revised proposal as a second proposal and
submit a notice stating Jts intentlon to exclude the revised proposal, as
required by Rule 14a-8(j). The company’s hotice may cite Rule 14a-8(e) as -
the reason for exciuding the revised proposal, If the company does not
accept the revisions and Intends to exclude the Inltial proposal, It would

also need to submit Its reasons for excluding the Initlal proposal,
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3, If a shareholder submits o revised proposal, as of which date
must the shareholder prove his ot her share ownership?

A shareholder must prove ownershlip as of the date the original proposal Is
submitted, When the Commisslon has discussed revislons to proposals, It
has not suggested that a revislon triggers a requirement to provide proof of

. ownershlp a second time. As outlined-In"Rule 14a-8(b), proving ownership
Includes providing a written statement that the sharehofder Intends to
continue to hold the securlties through the date of thé shareholder meeting.
Rule 14a-8(f)(2) provides that If the shareholder “falls In [his or her}
promise to hold the required number of securities through the date of the
moeting of shareholders, then the company will be permitted to exclude all
of {the same shareholder's] proposals from Its proxy materlals for any
meeting held In the following two calendar years,” With these provistons In
mind, we do not interpret Rule 14a-8 as requiring additlonal proof of
ownership when a shareholder submits & revised proposal 2%

E, Procadures.for withdrawling no-action requests for proposals
submitted by muitiple proponents

We hava previously addressed the requirements for withdrawing a Rule
14a-8 no-actlon request In SLB Nos. 14 and 14C, SLB No, 14 notes that a
company should Include with a withdrawal letter documentation
damonstrating that a shareholder has withdrawn the proposal. In cases
whete a proposal submitted by multiple shareholders Is withdrawn, SLB No.
14C states that, If each sharsholder has deslgnated a lead individual to act
on its behalf and the company |s able to demonstrate that the individual Is
authorlzed to act on behalf of all of the proponents, the company need only
provide a letter from that lead individual Indicating that the lead Individual
1s withdrawing the proposal on behalf of all of the proponents,

Because there Is no relief granted by the staff In cases where a no-action
request Is withdrawn following the withdrawal of the related proposal, we
recognize that the threshold for withdrawing a no-actlon request nead not
be ovetly burdensome, Golng forward, we will process a withdrawal request
If the company provides a letter from the lead fller that Includes a
representation that the lead fller Is authorized to withdraw the proposal on

behalf of each proponent Identified in the company’s no-action request.*&

F. Use of emall to transmit ocur Rula 14a-8 no-action responses to
companies and proponents

To date, the Divislon has transmitted coples of our Rule 14a-8 no-actlon
responses, including coples of the correspondence we have recelved In
connection with such requests, by U.S. mall to companles and proponents,
We also post our response and the related correspondence to the
Commission’s website shortly after Issuance of our response.

In order to accelerate delivery of staff responses to companies and
proponents, and to reduce our copying and postage costs, golng forward,
wa Intend to transmit our Rule 14a-8 no-action responses by emall to
companles and proponents. We therefore encourage both companies and
proponents to Include emall contact Information In any correspondencs to
each other and to us. We will use U.S, malil to transmit our no-actlon
response to any company or proponent for which we do not have emall
contact Information.
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Glven the avallabllity of our responses and the related correspondence on
the Commission’s website and the requirement under Rule 14a-8 for

_companles and proponents to copy each other on cofrespondence
submitted to the Commission, we belleve It Is unnecessary to transmit
coples of the related correspondence along with our no-action response,
Therefore, we Intend to transmit only our staff response and not the
cotrespondence we racelve from the parties, We will continue to post to the
Commisslon’s webslte coples of this cortespondence at the same time that
we post our staff no-action response, L

i see Rule 14a-8(b).

2 For an explanation of the types of share ownership in the U.S,, see
Concept Release on U.S, Proxy System, Release No. 34-62495 (July 14,
2010) [75 FR 42982] ("Proxy Mechanics Concept Release”), at Section ILA.
The term “beneficlal owner” does hot have a uniform meaning under the
federal securlties laws. It has a different meaning In this bulletin as
compared to “beneficlal owner” and “beneficial ownership” In Sectlons 13
and 16 of the Exchange Act, Our use of the term [n this bulletin Is not
Intended to suggest that registered owners are not beneficlal owners for
purposes of those Exchange Act provislons, See Proposed Amendments to
Rule 14a-8 under the Securitles Exchange Act of 1934 Relating to Proposals
by Securlty Holders, Release No. 34-12598 (July 7, 1976) [41 FR 29982],
at n.2 (“The term ‘*beneficial owner’ when used In the context of the proxy
rules, and In Jight of the purposes of those rules, may be Interpreted to
have a broader meaning than it would for certaln other purpose[s] undet
the federal securitles laws, such as reporting pursuant to the Willlams
Act.”),

31f a shareholder has filed a Schedule 13D, Schedule 13G, Form 3, Form 4
or Form 5 reflecting ownership of the reguired amount of shares, the
shareholder may Instead prove ownership by submitting a copy.of such
fllings and providing the additional Informatlon that Is described In Rule
14a-8(b)(2)(N).

4 DTC holds the deposited securitles in “fungible buik,” meaning that there
are no specifically Identiflable shares directly owned by the DTC
particlpants, Rather, each DTC participant holds a pro rata interest or
position In the aggregate number of shares of a particular Issuer held at
DTC, Correspondingly, each customer of a DTC participant - such as an
Individual investor ~ owns a pro rata Interest In the shares in which the DTC
particlpant has a pro rata Interest. See Proxy Machanlcs Concept Relsase,
at Section 11.B.2,a, ’

3 See Exchange Act Rule 17Ad-8,

§ See Net Capital Rule, Release No. 34-31511 (Nov. 24, 1992) [57 FR
56973] ("Nst Capltal Rule Release”), at Section I1.C,

L Sae KBR Inc. V. Chevedden, Civll Actlon No, H~11-0196, 2011 U.S. Dist,
LEXIS 36431, 2011 WL 1463611 (S.D. Tex. Apr, 4, 2011); Apache Corp, v.
Chevedden, 696 F, Supp, 2d 723 (S.D. Tex. 2010). In both cases, the court
. conchided that a securitles Intermedlary.was not a record holder for
purposes of Rule 14a-8(b) because It did not appear on a list of the
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company'’s non-objecting beneficlal owners or on any DTC securities
position listing, nor was the Intermediary a DTC particlpant.

% Techne Corp. (Sept. 20, 1988).

211 addition, If the shareholder's broker s an Introducing broket, the
shareholder’s account statements should Include the clearing broker's
identity and telephone number, See Net Capltal Rule Release, at Sectlon
ILC.(H11), The clearing broker will generally be a DTC participant.

48 For purposes of Rule 14a-8(b), the submisslon date of a proposal will
generally precede the company’s recelpt date of the proposal, absent the
use of electronlc ot other means of same~day delivery,

M rhis format Is acceptable for purposes of Rule 14a-8(b), but It Is not
mandatory or exclusive, .

42 a5 such, it Is not appropriate for a company to send a notice of defect for
multiple proposals under Rule 14a-8(c) upon recelving a revised proposal.

13 This position will apply to all proposals submitted after an Initial proposal
but before the company’s deadiine for recelving proposals, regardless of
whether they are explicitly labeled as “ravistons” to an inltlal proposal,
unless the shareholder afflrmatively indicates an Intent to submit a second,
additional proposal for Inclusion In the company’s proxy materfals, In that
cass, the company must send the sharsholder a notice of defect pursuant
to Rule 14a-8(f){1) If It Intends to exclude elther proposal from Iits proxy
materjals In rellance on Rule 14a-8(c). In light of this guidance, with
respect to proposals or revisions recelved before a company’s deadiine for
submisslon, we wll no longet follow Layne Christensen Co. (Mar, 21, 2011)
and other prlor staff no-actlon lstters In which we took the view that a
proposal would violate the Rule 14a-8(c) one-proposal limitatlon If such
proposal Is submitted to a company after the company has elther submitted
a Rule 14a-8 no-action request to exclude an eatller proposal submitted by
the same proponent or notified the proponent that the earliet proposal was
excludable under the rute,

14 gge, 6.¢., Adoption of Amendments Relating to Proposals by Securlty
Holders, Release No. 34-12999 (Nov. 22, 1976) [41 FR 52994].

15 pecause the relevant date for proving ownership under Rule 14a-8(b) Is

the date the proposal Is submitted, a proponent who does not adequately

prove ownership In connection with a proposal Is not permitted to submit
_ another proposal for the same meeting on a later date.

18 Nothing In this staff position has any effect on the status of any
shareholder proposal that Is not withdrawn by the proponent or its
authorlzed representative,

*e
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decutiiiesand-Exghange Commission

blvision of Corporation Finance
- Securltles and Exchange Commtsston

Shareholder Proposals

staff Legal Bulletin No. 14@ (CF)
Action: Publication of CF Staff Legal Bulletin
pate; October 16, 2012

summary: This staff legal bullstin provides Information for companies and
shareholders regarding Rule 14a-8 under the Securitles Exchange Act of
1934,

supplementary Informatlon: The statements In this bulletin represent
the views of the Division of Corporation Finance (the “Division”). This
bulletin Is not a ruls, regulatlon or statement of the Securitles and
Exchange_ Commission (the *Commission®). Further, the Commisslon has
nelther approved nor disapproved lts content.

Contacts: For further Informatlion, please contact the Divislon’s Office of
Chief Counssl by calling (202) 551-3500 or by submitting a web-based
request form at https://tts.sec.gov/cgi-bin/corp_fin_interpretive,

A. The purpose of this bulletin

This bulletin Is part of a continuing effort by the:Division to provide
guldance on Impottant issues arising under Exchange Act Rule 14a-8.
Specifically, this bulietin contains Informatlon regarding:

¢ the partles that can provide proof of ownership under Rule 14a-8(b)
(2)(1) for purposes of verifying whether a bensficial owner Is ellgible
to submit a proposal under Rule 14a-8;

+ the manner In which companles should notify proponents of a fallure
to provide proof of ownership for the one-year perlod required under
Rule 14a-8(b)(1); and

+ the use of webslte references In proposals and supporting
statements,

You can find additional guldance regarding Rule 14a-8 In the following
hulleklns that are avallable on the Commission’s webslte: SLB No. 14, SLB
- No. 144, SLB No, 148, SLB No. 14C, SLB No, 14D, SLB No. 14E and SL

No, 14F,
B. Partles that can provide proof of ownership under Rule 14a-8(b)

(2} for purposss of verifying whether a beneflelal owner Is
eligible to submit a proposal under Rule 14a-8
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1. Sufficlency of proof of ownership letters provided by
afflifates of DTC participants for purposes of Rule 14a-8(b)(2)
M '

To be eligible to submit a proposal under Rule 14a-8, a shareholder must,
among othiar things, provide documentatlon evidencing that the
shareholder has contintiously held at lsast $2,000 In market value, or 1%,
of the company’s securitles entltled to be voted on the proposal at the
shareholder meeting for at least one year as of the date the shareholdet
submits the proposal, If the shareholder Is a beneficlal owner.of the

- sacurltles, which means that the securities are held In book-entry form
through a securltles intermedlary, Rule 14a-8(b)(2)(1) provides that this
docurnentation can be In the form of a “written statement from the “record’
holder of your securities (usually a broker or bank)....”

In SLB No. 14F; the Divislon described Its view that only securitles
tntermediarles that are participants In the Deposttory Trust Company
("DTC") should be viewed as “record” holders of securities that are
deposited at DTC for purposes of Rule 14a-8(b)(2)(I), Therefore, a
benaficlal owner must obtaln a proof of ownership letter from the DTC
participant through which Its securitles are held at DTC In order to satisfy
the proof of ownershlp requirements In Rule 14a-8,

During the most recent proxy season, some companies questioned the
sufficiency of proof of ownarship letters from entities that were not
themselves DTC participants, but were affliiates of DTC participants.t By
virtue of the afflliate relationship, we believe that a securities intermediary
holding shares through its affillated DTC particlpant should be In a position
to verlify Its customers’ ownership of securitles, Accordingly, we are of the
vlew that, for purposes of Rule 14a-8(b)(2)(1), a proof of ownership letter
from an affillate of a DTC participant satisfles the requirement to provide a
proof of ownership letter from a DTC participant,

2. Adequacy of proof of ownetship letters from securliles
intermediarlaes that are not brokers or banls

We understand that there are clrcumstances in which securitles
intermediarles that are not brokers or banks malhtain securitles accounts In
the ordinary course of thelr business, A shareholder who holds securities
through a securitles intermedlary that Is not a broker or bank can satisfy
Rule 14a-8's documentation requirement by submitting a proof of
ownarship letter from that sectirities Intermediary,? If the securltias
Intermediary Is not a DTC participant or an affillate of a DTC participant,
then the shareholder will also need to obtaln a proof of ownership letter
from the DTC participant or an affillate of a DTC participant that can verlfy
the holdings of the securlties intermediary. :

¢, Manner In which companles should notify proponents of a fallure
to provide proof of aunershlip for the one-year period required
under Rule 34a~8(h)(1) .-

As discussed In Sectlon C of SLB No. 14F, a common error In proof of -
~ ownership latters Is that they do not verify.a proponent’s beneficlal
! ownershlip for the entire one-year perlod preceding and Including the date
the proposal was submitted, as required by Rule i4a-8(b)(1). In some
cases, the letter speaks as of a date before the date the proposal was -
submitted, therehy leaving a gap between the date of verlfication and the
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date the proposal was submitted. In other cases, the letter speaks as of a
date after the date the proposal was submitted but covers a perlod of only
one year, thus falling to verify the proponent’s beneficlal ownership over

- - the required full one-year perlod preceding the date of the proposal’s
submission,

Under Rule 14a-8(f), If a proponent fails to follow one of the eligibility or
procedutal requirements of the rule, a company may exclude the proposal

. only If It notifies the proponent of the defect and the. proponent falls to
correct It, In SLB No, 14 and SLB No. 14B, we explalned that companles
should provide adequate detall about what a proponent must do to remedy
all ellglbliity or procadural defects, . -

We are concerned that companles’ notices of defect are hot adequately
describing the defects or explaining what a proponent must do to remedy
defects In proof of ownershlp letters, For example, some companies’ notlces
of defect make no mention of the gap In the perlod of ownership covered by
the proponent’s proof of ownership letter or other specific deficlencles that
the company has Identifled, We do not belleve that such notices of defect
serve the purpose of Rule 14a-8(f).

Accordingly, golng forward, we will not concur In the excluslon of a proposal
under Rules 34a-8(b) and 14a-8(f) on the basis that a proponent’s proof of
ownershlp does not cover the one-year perlod preceding and Including the
date the proposal Is submitted unless the company provides a notice of
defect that identifies the specific date on which the proposal was submitted
and explains that the proponent must obtaln a new proof of ownership
letter verifying continuous ownership of the requisite amount of securlties
for the one-year perlod preceding and Including such date to cure the
defect. We view the proposal’s date of submission as the date the proposal
Is postmarked or transmitted electronically. Identifying In the notice of
defect the specific date on which the proposal was submitted will help a
proponent better understand how to remedy the defects described above
and will be particularly helpful In those Instances In which It may be difficult
for a proponent to determine the date of submisslon, such as when the
proposal Is not postmarked on the same day it Is placed in the mall. In
addltlon, companies should include coples of the postmark or evidence of
electronic transmission with thelr ho-action requests,

D, Use of webslite addresses In proposals and supporting
statements

Recently, a number of proponents have Included In thelr proposals or In
thelr supporting statements the addresses to websltes that provide more
Information about thelr proposals. In some cases, companies have sought
to exclude elther the website address or the entire proposal due to the
teference to the website address.

In SLB No, 14, we explalnhed that a reference to a webslte addressin a
proposal does not ralse the concerns addressad by the 500-word limitation
in Rule 14a-8(d), We continus to be of this view and, accordingly, we will
continue to count a website address as one word for purposes of Ruls 14a-8
(d). To the extent that the company seaks the exclusion of a website
roference in a proposal, but not the proposal itself, we wlill continue to
follow the guldance stated In SLB No. 14, which provides that references to
webslte addresses in proposals or supporting statements could be subject
to exclusion under Rule 14a-8(1)(3) If the Information contalned on the
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website Is materlally false or misleading, lrrelevant to the subject: matter of
ths prc;posal or otherwise In contraventlon of the proxy tules, Inchiding Rule
14a-9,

In light_of the growing interest In including references to website addresses
in proposals and suppotting statements, we are providing additional
guldance on the approptiate use of website addresses In proposals and
supporting statements.?

1. References to website addresses in a proposal or
supportihg statement and Rufe 14a-8(1)(3)

.References to websltes In a proposal ot supporting statement may ralse
conhcerns under Rule 14a-8(1)(3), In SLB No, 14B, we-stated that the
exclusion of a proposal under Rule 14a-8(1)(3) as vague and.Indefinite may
be approprlate If nelther the shareholders voting on the proposal, not the
company !n implementing the proposal (If adopted), would be able to
determine with any reasonable certainty exactly what actlons or measures
the proposal requires. In evaluating whether a proposal may be excluded
on this basls, we conslder only the information contained In the proposal
and supporting statement and determine whether, based on that
information, shareholders and the company can determine what actions the
proposal seeks, - )

If a proposal or supporting statement refers to a webslte that provides
information necessary for shareholders and the company to understand
with reasonable certalnty exactly what actlons or measures the proposal -
requlres, and such nformation is not also contained In the proposal or In
the supporting statement, then we bslleve the proposal would ralse
concerns under Rule 14a-9 and would be subject to exciusion under Rule
143-8(1)(3) as vague and Indefinite, By contrast, If shareholders and the
cornpany can understand with reasonable certainty exactly what actlons or
measures the proposal requires without reviewing the information provided
oh the website, then we belleve that the proposal would not be subject to
excluslon under Rule 14a-8(1)(3) on the basls of the reference to the
webslte address. In this case, the Information on the website only
supplements the Information contained In the proposal and In the
supporting statement,

2. Providing the company with the materials that will be
publishad on the referenced webslte

We recognize that If a proposal references a website that [s not operational
at the time tha proposal Is submitted, It will be Impossible for a company or
the staff to evaluate whether the website reference may be excluded. In
our view, a reference to a non-operational website In a proposal or
supporting statement could be excluded under Rule 14a-8(1)(3) as
Irrelevant to the subject matter of a proposal. We understand, however,
that a proponent may wish to inciude a reference to a webslite contalning
Informatlon related to the proposal but walt to activate the website until it
becomes clear that the proposal will be Included in the company’s proxy
materlals, Therefore, we will not concur that a reference to a website may
be excluded as irrelevant under Rule 14a-~8(1)(3) on tha basls that It Is not
yet operatlonal if the proponent, at the time the proposal Is submitted,
provides the company with the materlals that are Intended for publication
on the webslte and a representation that the website will become

hitp:/fwww,sec.govfinterps/legal/clsibldg htm ’ 10/24/2014




WAL VERVAMWE & AV RUONAD A GEV v VL v

operational at, or priot to, the time the company flles its definitive proxy
materlals, :

3, Potentlal Issues that may arise if the content of a
referencad website changes after the proposal is submitted

To'the extent the information on a webslte changes after submission of a
proposal and the company belleves the revised informatlion renders the
webslite reference excludable under Rule 14a-8, a company seeking our
concurrence that the webstte reference may be excluded must submit a

. letter presenting lts reasons for doing so. While Rule 14a-8(j) requires a
company to submit its reasons for excluslon with the Commission no later
than 80 calendar days before It files Its definitive proxy materlals, we may
concur that the changes to the referenced website constiftite “good cause”
for the company to file jts reasons for-excluding the wehsite refarence after
the 80-~day deadiine and grant the company’s request that the 80-day
requirement be walved,

1 An entlty Is an “affiilate” of a DTC participant If such entity directly, or
Indirectly through onhe or more Intermediaries, controls or Is controlied by,
or Is under common conktrol with, the DTC participant, '

2Rule 14a-8(b)(2)(1) kself acknowledges that the record holder Is “usually,”
but not always, a broker or bank.

2 Rule 14a-9 prohibits statements In proxy matetlals which, at the time and
In the light of the clrcumstances under which they are made, are false or
misleading with respect to any materlal fact, or which omit to state any
materlal fact necessary in order to make the statements not false or
misleading.

4 A webslte that provides more Informatlon about a shareholder proposal
may constitute a proxy sollciation under the proxy rules. Accordingly, we
remind shareholdears who elect to Ihclude website addresses in thelr .
proposals to comply with all applicable rules regarding proxy solicltatlons.
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Jamieson, Sally A

From: *** FISMA & OMB Memorandum M-07-16 ***
Sent: . Thursday, December 04, 2014 11:43 PM

To: Jamieson, Sally A

Cc: Pauley, Rosematy L.

Subject: Rule 14a-8 Proposal (FE) blb
Attachments: CCE00024.pdf

Dear Ms. Jamieson,

Attached is the rule 14a-8 proposal stock ownership verification.
Please acknowledge receipt,

Sincerely,

John Chevedden




*** FISMA & OMB Memorandum M-07-16 *** Co.ipapt./ ‘c.,. T ‘

Phone # {Phonn 8 '

** FISMA & OMB Memorandum M-07-16 ***
John R, Chevedden FaxBgnpm3¥Yns V& [PV l
Via facsimie #ma & OMB Memorandum M-07-T6 7

————r

To Whom Jt May Concern!

This letier is provided et the request of Mr, John R, Chevedden, a customer of Fidelity
Invostments,

Pleage accept this letter as confirmation that as of the date of this letter, Mz, Chovedden has

" continuously owned 110 fewer than 100,000 shares of Timken Company (CUSIP; 887389104,
trading symbol: TKRY), no fower than 90,000 shazos of FirstBnergy Corp, (CUSIP: 337932107,
trading symbol: FB), no fewst than 100.000 shess of Con Way, Inc, (CUSIP; 205944101, teading
symbiol: CNW) and no fower than 200,000 shates of Intel Carp. (CUSIP; 458140100, trading

* symbol: INTC) shnee June 1, 2013 (in excess of vighteen months).

1 can also confirm that as of the dato of this letter, M. Chevedden has comtinuousty owned no
fewer than 200,000 shares of Menitowos Company (CUSTP: 563571108, trading symbol; MTW)
since November 19, 2013 (in exoess of twelve months), no fewer than 80.000 shares of Pacifio
Qas and Bleotrio Company (CUSIP: §9331C108, trading symbol: PCG) since November 1, 2013
(in excess of thirtesn months) and no fawer than 50.000 shares of Anthern, Inc. (CUSIP:
"035752103, trading symbol: ANTM) since September 20, 2013 (in oxtess of fouttesn months),

Tho shares referenced above are vegistered in the name of National Financial Sorvices LLC, a
DTQ pactioipant (DTC numbser: 0226) and Fidelity Investments affillate. :

1 hope you find this information helpful. If you have any questions regarding this issue, please
feel free o contact me by calling 800-800-6890 batween the hours of 8:30 a.m, and 5:00 p.m.
Central Titho (Mounday through Friday). Press | when asked if this oall Is a response to a letter or
phone call; press *2 to ceach an individual, thon enfor my: 5 digit extension 48040 when

promptled,

Sincerely,

Georgs Stasinopoulos
Cliont Services Speoialist

Our File: W422554-03DEC14

Fidelfy Broketage Services LIC, Mombor NYSE, SIPC
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To Whom It May Coneers!

This letter 1 provided at the request of My, John R. Chevedden, a customer of Fidejity
Investments,

. Pleaso accopt this letter as confumation that as of tho date of this letter, Mr. Cheveddon has
continuously owned no fewer than 100.000 shares of Timken Company (COSTR: 887389104,
trading symbol: TKK), no fower than 90,000 sharos of FitstEnergy Corp, (CUSIP: 337932107,
trading symbo); PR), to fewek than 100.000 shases of Con Way, Ino, (CUSIP: 205944101, trading
symbol: CNW} and no fower thar 200.000 shates of Intel Coyp, (CUSIR: 458140100, trading
symbol: INTC) since Juns 1, 2013 (im excess of eighteen Tonths).

1 can also confirm that as of the data of this leter, Mr. Cheveddon has continuously owned no
fower than 200.000 shares of Manitowoo Company (CUSIP: $63571108, trading symbol: MT'W)
since November 19, 2013 (in excess of twelve months), no fewer than 80,000 shares of Pacifio
Gag and Blectelo Company (CUSIP: 69331C108, trading symbol: PCQ) sinos November 1, 2013
(in excess of thirteen months) and no fower than 50.000 shaxes of Antheny, Juc. (CUSIP;
035752103, trading symbol: ANTM) since Septomber 20, 2013 (in excess of fourteen months),

The shares refcrenced above are registered i, the namo of National Financial Services LLC, a
DTC partioipant (DTIC number: 0226) and Fidelity Invostwents affiliate. :

1 hopo you find this information helpful, If you have any questions regarding this issue, pluase
feol free to contaot xae by calling 800-800-6890 between the hours of 8:30 azu, and 5:00 p.,
Contral Time (Monday through Friday). Press 1 when asked if this call Js 4 response to a letter or
phoxe tcsdl; press %2 o teach an individual, thon enter my: S digit extension 48040 when
prompted,

Sincerely,

George Stasinopovlos
Client Sarvicos Speojalist

Our File: W422554-03DEC14

Hdality Brokampa Sanjeas LLC, Member NYSE, SIPG
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EXHIBIT B
Proposed Amendments to the Articles
AMENDED ARTICLES OF INCORPORATION OF FIRSTENERGY CORP.

* %k ok

ARTICLE IX

Subject to any Preferred Stock Designation, to the extent applicable law permits these
Amended Articles of Incorporation expressly to provide or permit a lesser vote than a two-thirds
vote otherwise provided by law for any action or authorization for which a vote of shareholders
is required, including, without limitation, adoption of an amendment to these Amended Articles
of Incorporation, adoption of a plan of merger, authorization of a sale or other disposition of all
or substantially all of the assets of the Corporation not made in the usual and regular course of its
business or adoption of a resolution of dissolution of the Corporation, such action or

authonzatlon shall be by sueh——?we—tlmds——veteg g]gg;y_ g ;gg gg;_; g gﬂg gi ;]_lg

Artlcle IX (and any resolutlon adopted pursuant hereto) shall not alter in any case any greater
vote otherwise expressly provided by any provision of these Articles of Incorporation or the
Code of Regulations. For purposes of these Articles of Incorporation, “voting power of the
Corporation” means the aggregate voting power of (1) all the outstanding shares of Common
Stock of the Corporation and (2) all the outstanding shares of any class or series of capital stock
of the Corporation that has (i) rights to distributions senior to those of the Common Stock
including, without limitation, any relative, participating, optional, or other special rights and
privileges of, and any qualifications, limitations or restrictions on, such shares and (ii) voting
rights entitling such shares to vote generally in the election of directors.

CLI-202333807v12
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Proposed Amendments to the Regulations
AMENDED CODE OF REGULATIONS OF FIRSTENERGY CORP.

% %k ok

DIRECTORS

* ok %

11.  Number, Election and Terms of Directors. Except as may be otherwise provided in any
Preferred Stock Designation, the number of the directors of the Corporation will not be less than
nine nor more than 16 as may be determined from time to time only (i) by a vote of a majority of
the Whole Board, or (ii) by the affirmative vote of the holders of at least 86%a majority of the

votmg power of the Corporanon votmg together asa smgle classw__t_ﬁ_m
h . D N 3

Except as may be othervwseprowded in any Preferred

Stock Designation, at each annual meetmg of the shareholders of the Corporation, the directors
shall be elected by plurality vote of all votes cast at such meeting and shall hold office for a term
expiring at the following annual meeting of sharcholders and until their successors shall have
been elected; provided, that any director elected for a longer term before the annual meeting of
shareholders to be held in 2005 shall hold office for the entire term for which he or she was
originally elected. Except as may be otherwise provided in any Preferred Stock Designation,
directors may be elected by the shareholders only at an annual meeting of shareholders. No
decrease in the number of directors constituting the Board of Directors may shorten the term of
any incumbent director. Election of directors of the Corporation need not be by written ballot
unless requested by the presiding officer or by the holders of a majority of the voting power of
the Corporation present in person or represented by proxy at a meeting of the shareholders at
which directors are to be elected.

* % %k

13. Removal. Except as may be otherwise provided in any Preferred Stock Designation, any
director or the entire Board of Directors may be removed only upon the affirmative vote of the
holders of at least MM& the votmg power of the Corporatmn votmg together as a

36. Amendments. Except as otherwise provided by law or by the Articles of Incorporation or -
this Code of Regulations, these Regulations or any of them may be amended in any respect or

CLI-202333807v12



repealed at any time at any meetmg of shareholders Q&MM

prov1ded that any amendment or supplement proposed to be acted upon at any such meetmg has
been described or referred to in the notice of such meeting. Notwithstanding the foregoing
sentence or anything to the contrary contained in the Articles of Incorporation or this Code of
Regulations, Regulations 1, 3(a), 9, 11, 12, 13, 14, 31 and 36 may not be amended or repealed by
the shareholders, and no provision inconsistent therewith may be adopted by the shareholders,
without the affirmative vote of the holders of at least 80%ga _majority of the voting power of the

Corporatlon votmg together asa smgle cl%sw

ge%m Notw1thstand1ng the foregomg provisions of thlS Regulauon 36, no
amendment to Regulations 31, 32 or 33 will be effective to eliminate or diminish the rights of
persons specified in those Regulations existing at the time immediately preceding such
amendment.

CLI1-202333807v12



JOHN CHEVEDDEN

*** FISMA & OMB Memorandum M-07-16 ***

February 1, 2015

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

# 2 Rule 14a-8 Proposal
FirstEnergy Corp. (FE)
Simple Majority Vote
John Chevedden
Ladies and Gentlemen:

This is in regard to.the January 9, 2015 company request concerning this rule 14a-8 proposal.

The company accepted this “Simple Majority Voté” proposal as a one-topic proposal.
The company does ot claim that the topic of a Simple Majority Vote is ordinary business.

This is to request that the Securities and Exchange Commission allow this resolution to stand and
be voted upon in the 2015 proxy.

Sincerely,

1 Chevedden

cc: Daniel M. Dunlap <ddunlap@ﬁrstenergycorp.con1$



JOHN CHEVEDDEN

*** FISMA & OMB Memorandum M-07-16 ***

January 12, 2015

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

# 1 Rule 14a-8 Proposal
FirstEnergy Corp. (FE)
Simple Majority Vote
John Chevedden

Ladies and Gentlemen:
This is in regard to the January 9, 2015 company request concerning this rule 14a-8 proposal.

The-company said it has tentative plans to submit in effect a copycat of its watered-down failed
2013 proposal on this topic (Form 8-K failure evidence attached). The company submitted no
precedent that involved a company ballot rerun in lockstep with a past company election failure.

This proposal is a resubmittal of the shareholder proposal topic that won impressive shareholder
support, based on yes and no votes, at previous company annual meetings:

2005 71%

2006 73%

2007 76%

2008 78%

For the company to include a special solicitation with a resubmittal of the proposal topic is
simply common sense given the company track record of failure in regard to this proposal topic.
A shareholder recommendation for a special solicitation as a unified part of this proposal does
not involve “matters of a complex nature.”

A December 21, 2014 article highlights part of a-combined step that the company could take to
be genuinely consistent with its professed support of this proposal topic:

“It may be advisable to retain a proxy solicitor and/or other expert(s) to collect data on the
inclinations of the company’s largest shareholders, predict the range of sharcholder approval that
the proposal will likely receive, and advise on the most favorable approach to take given the
company’s specific circumstances.”

Source: “SEC Allows Exclusion of Conflicting Proxy Access Shareholder Proposal” [Request
for Reconsideration pending]

Posted by Yaron Nili, Co-editor, HLS Forum on Corporate Governance and Financial
Regulation, on Sunday December 21, 2014 at 9:00 am The Harvard Law School Forum on
Corporate Governance and Financial Regulation



The non-binding shareholder proposal does not conflict with the binding company proposal. If
both proposal are approved it will clearly be an indication that shareholders are willing to take a
few crumbs of progress now in regard to eliminating the company super majority vote provisions
while expressing support for the company to make more progress in eliminating its super
majority vote provisions in the future.

Sincerely,

hn Chevedden

cc: Daniel M. Dunlap <ddunlap@firstenergycorp.com>



8-K 1 fe8-kmay212013.him FE 8-K-DATED MAY 21,2013

UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
Washington, D. C. 20549
FORM 8-K
CURRENT REPORT

PURSUANT TO SECTION 13 OR 15(d) OF THE
SECURITIES EXCHANGE ACT OF 1934

Date of Report (Date of earliest event reported @

Commisgsion Registrant; State of Incorporation; LR.S. Employer
File Number Address; and Telephone Number Identification No.
333-21011 FIRSTENERGY CORP. 34-1843785
{An Ohio Corporation)
76 South Main Street

Akron, OH 44308
Telephone (800)736-3402

Check the appropriate box below if the Form 8-K filing is intended to slmultaheously satisfy the filing obligation of the
registrant under any of the following provisions (see General Instruction A.2.):

[ ] Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425)
[1 Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12)



Item 5.07 Submission of Matters:to a Vote of Security Holders

FirstEnergy Corp. {the "Company”) held its Annual Meeting of Shareholders on May 21, 2013 in Morgantown, West

Virginia. Reference is made to FirstEnergy's 2013 Proxy Statement filed with the Securities and Exchange Commission on April 1,
2013, for more information regarding the items set forth below and the vote required for approval of these matters. The matters
voted upon and the final results of the vote were as follows:

item 1 - The following persons (comprising all members of the Board of Directors) were elected to the Company’s Board of Directors
for a term expiring at the Annual Meeting of Shareholders in'2014 and until their successors shall have been elected:

Number of Votes

For Withheld Broker Non-Votes
Paul T. Addisort 308,821,081 10,063,085 49,067,957
Anthony J. Alexander 305,231,437 13,662,729 49,067,957
Michael J. Anderson 308,843,589 10,040,577 49,067,957
Dr. Carol A. Cariwright 307,088,102 11,796,064 49,067,957
William T. Cottle 308,774,844 10,109,322 49,067,957
Robert B. Heisler, Jr. 197,127,222 121,756,944 49,067,957
Julia L. Johnson 306,932,416 11,951,750 49,067,957
Ted J. Kleisner 197,051,242 121,832,924 49,067,957
Donald T. Misheff 308,945,052 9,939,114 49,067,957
Ernest J. Novak, Jr. 308,955,376 9,928,790 49,067,957
Christopher D. Pappas 197,375,687 121,508,479 49,067,957
Cathetine A. Rein 193,949,972 124,934,194 49,067,957
George M. Smart 307,648,905 11,235,261 49,067,957
Wes M. Taylor 197,135,832 121,748,334 49,067,957

item 2 - Ratify the appointment of PricewaterhouseCoopers, LLP as the Company’s independent registered public accounting firm,
for the 2013 fiscal year. There were no broker non-votes for this item. ltem 2 was approved and received the following vote:

Number of Votes
For Against Abstentions
361,099,931 4,477,999 2,375,620

Item 3 - Advisory vote to approve named executive officer compensation. item 3 was approved and received the following vote:

Number of Votes
For Against Abstentions Broker Non-Votes
187,424,837 126,199,024 5,260,948 49,067,857

A management proposal to amend the Company's Amended Articles of Incorporati Code of Regulations to
ehartfe certain voting requirements to allow for a majority voting power threshold. ltem 4 ws not approved and received the

following vote:

Number of Votes
For Against Abstentions Broker Non-Votes
306,734,417 8,405,649 3,745,627 49,067,957




[FE: Rule 14a-8 Proposal, November 28, 2014]
e —— Proposal 4 — Simple Majority Vote

RESOLVED, Shareholders request that our board take the steps necessary so that each voting
requirement in our charter and bylaws that calls for a greater than simple majority vote be eliminated, and
replaced by a requirement for a majority of the votes cast for and against applicable proposals, or a simple
majority in compliance with applicable laws. If necessary this means the closest standard to a majority of
- the votes cast for and against such proposals consistent with applicable Jaws. This proposal includes that
our board fully support this proposal topic and spend $50,000 or more to solicit the necessary support to
obtain the exceedingly high super majority vote needed for passage.

Shareowners are willing to pay a premium for shares of corporations that have excellent corporate
governance. Supermajority voting requirements have been found to be one of six entrenching mechanisms
that are negatively related to company performance according to “What Matters in Corporate
Governance” by Lucien Bebchuk, Alma Cohen and Allen Ferrell of the Harvard Law School.
Supermajority requirements are arguably most often used to block initiatives supported by most
shareowners but opposed by a status quo management.

This proposal toi)ic also won from 74% to 88% support at Weyerhaeuser, Alcoa, Waste Management,
Goldman Sachs, FirstEnergy, McGraw-Hill and Macy’s. The proponents of these proposals included Ray
T. Chevedden and William Steiner. Currently a 1 %-minority can frustrate the will of our 79%-shareholder
majority.

This: proposal topic won our impressive shareholder support, based on yes and no votes, at our previous
annual meetings:

200571%

2006 73%

2007 76%

2008 78%

Our board has defied shareholders by not fully supporting this proposal topic after such consistently
strong shareholder support. Michael Anderson is the chairman of our corporate governance committee.

Additional issues (as reported in 2014) are an added incentive to vote for this proposal:

Anthony Alexander had $11 miilion in 2013 Total Summary Pay and an excessive pension compared to
peers. Unvested equity incentive pay partially or fully accelerates upon CEO termination. FirstEnergy had
not disclosed specific, quantifiable performance target objectives for our CEQ. FirstEnergy gives long-
term incentive pay to executives without requiring FirstEnergy to perform above the median of its peer

group.

Our CEQ’s annual incentive pay did not rise or fall in line with annual financial performance. Multiple
related party transactions and other potential conflicts of interest involving the company's board or senior
managers should be reviewed in greater depth.

Two directors were negatively flagged: George Smart (our Chairman) because he chaired FirstEnergy’s
audit committee during an accounting misrepresentation leading to an expensive lawsuit and Michael
Anderson due to his involvement with the Interstate Bakeries bankruptcy. Mr. Smart was nonetheless on
our audit and nomination committees. And Mr. Anderson was nonetheless on our finance and governance
committees. Robert Heisler and Julia Johnson were potentially overextended with director
responsibilities on 4 public boards each.

Returning to the core topic of this proposal, please vote to protect shareholder value:
Simple Majority Vote— Proposal 4



JONES DAY

NORTH POINT ¢ 901 LAKESIDE AVENUE * CLEVELAND, OHIO 44114.1190
TELEPHONE: +1.216.586.3939 * FACSIMILE: +1.216.579.0212

January 9, 2015

VIA E-MAIL
shareholderproposals@sec.gov

U.S. Securities and Exchange Commission
Division of Corporate Finance

Office of Chief Counsel

100 F Street, N.E.

Washington, DC 20549

Re:  FirstEnergy Corp. — Omission of Shareholder Proposals Submitted by John Chevedden
— Securities Exchange Act of 1934 — Rule 14a-8

Dear Ladies and Gentlemen:

On behalf of FirstEnergy Corp., an Ohio corporation (the “Company” or “FirstEnergy”),
pursuant to Rule 14a-8(j) under the Securities Exchange Act of 1934, as amended (the
“Exchange Act’), we are writing to respectfully request that the Staff of the Division of
Corporation Finance (the “Staff”’) of the Securities and Exchange Commission (the
“Commission’) concur with the Company’s view that, for the reasons stated below, the
shareholder proposal and the statement in support thereof submitted by John Chevedden (the
“Proponent”), received by the Company on November 28, 2014 (the “Proposal”), may be
properly omitted from the proxy materials (the “Proxy Materials”) to be distributed by the
Company in connection with its 2015 annual meeting of the shareholders (the “2015 Meeting”).

Pursuant to Rule 14a-8(j) under the Exchange Act, we have filed this letter via electronic
submission with the Commission no later than 80 days before the Company intends to file its
definitive Proxy Materials with the Commission, and concurrently sent copies of this
correspondence to the Proponent.

This request is being submitted electronically pursuant to guidance found in Staff Legal
Bulletin No. 14D. Accordingly, we are not enclosing the additional six copies ordinarily
required by Rule 14a-8(j). In accordance with Rule 14a-8(j), a copy of this submission is being
sent, by e-mail, to John Chevedden pursuant to the Proponent’s request.

Rule 14a-8(k) and Staff Legal Bulletin No. 14D require proponents to provide companies
a copy of any correspondence that the proponents submit to the Commission or the Staff.
Accordingly, I am taking this opportunity to notify the Proponent that if it elects to submit

CL1-202333807v12
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JONES DAY

U.S. Securities and Exchange Commission
January 9, 2015
Page 2

additional correspondence to the Commission or the Staff, copies of that correspondence should
concurrently be furnished to the Company care of the undersigned pursuant to Rule 14a-8(k).

L Summary of the Proposal
The Proposal states, in relevant part:

“RESOLVED, Shareholders request that our board take the steps necessary so that each
voting requirement in our charter and bylaws that calls for a greater than simple
majority vote be eliminated, and replaced by a requirement for a majority of the votes
cast for and against applicable proposals, or a simple majority in compliance with
applicable laws. If necessary this means the closest standard to a majority of the votes
cast for and against such proposals consistent with applicable laws. This proposal
includes that our board fully support this proposal topic and spend $50,000 or more to
solicit the necessary support to obtain the exceedingly high super majority vote needed
Jor passage.”

The Proposal, including the supporting statement made in connection therewith, is
attached to this letter as Exhibit A.

II. Basis for Exclusion of the Proposal

The Company respectfully requests that the Staff concur in the Company’s view that the
Proposal may be properly excluded from the Proxy Materials pursuant to Rule 14a-8(i)(7)
because the proposal relates to the Company’s ordinary business operations. If the Staff does not
agree with the basis for exclusion under Rule 14a-8(i)(7), the Company respectfully requests the
Staff’s concurrence that it may properly exclude the Proposal from the Proxy Materials pursuant
to Rule 14a-8(i)(9) because the Proposal directly conflicts with the Company’s own proposal that
the Company anticipates submitting to shareholders in the event that the Staff does not concur in
the Company’s view that the Proposal may be properly excluded from the Proxy Materials
pursuant to Rule 14a-8(1)(7).

III.  The Proposal May Be Excluded Pursuant to Rule 14a-8(i)(7) Because It Relates to the
Company’s Ordinary Business Operations

Background

Rule 14a-8(i)(7) permits a company to omit from its proxy materials a shareholder
proposal that “deals with a matter relating to the company’s ordinary business operations.” In
the Commission’s release accompanying the 1998 amendments to Rule 14a-8, the Commission
stated that the general underlying policy of the ordinary business exclusion is “to confine the
resolution of ordinary business problems to management and the board of directors, since it is

CLI-202333807v12



JONES DAY

U.S. Securities and Exchange Commission
January 9, 2015
Page 3

impracticable for shareholders to decide how to solve such problems at an annual shareholders
meeting.” Exchange Act Release No. 34-40018 (May 21, 1998) (the “1998 Release™). The
Commission in the 1998 Release identified two central considerations that underlie this policy.
The first was that “[c]ertain tasks are so fundamental to management’s ability to run a company
on a day-to-day basis that they could not, as a practical matter, be subject to direct shareholder
oversight.” The second consideration related to “the degree to which the proposal seeks to
‘micro-manage’ the company by probing too deeply into matters of a complex nature upon
which shareholders, as a group, would not be in a position to make an informed judgment.” Id
(citing Exchange Act Release No. 12999 (November 22, 1976)). The Proposal, particularly the
requirement that the Company’s Board of Directors (the “Board’) fully support the proposal
topic and spend at least $50,000 to solicit the Company’s shareholders, both intrudes on matters
that are essential to the Board and management’s ability to effectively consider alternatives and
procedures in responding to the Proposal and seeks to micro-manage the Company’s proxy
solicitation and annual meeting process.

Shareholder Proposals Relating to Proxy Solicitations are Excludable Pursuant to Rule
14a-8G)(7)

The Commission has consistently found that proposals related to the alternatives and
procedures considered by management in responding to shareholder proposals, shareholder
relations and the proxy solicitation process are excludable pursuant to Rule 14a-8(i)(7) as part of
a company’s ordinary business operations. See American Telephone and Telegraph Co. (Jan. 14,
1991) (concurring with the exclusion under Rule 14a-8(c)(7) of a shareholder proposal
requesting that the company “refrain from taking action on matters directly related to shareholder
proposals pending a vote by shareholders at the annual meeting” because the alternatives and
procedures considered by management in responding to shareholder proposals essentially consist
of questions dealing with shareholder relations and, therefor, involve matters of the company’s
ordinary business operations); Con-way (Jan. 22, 2009) (concurring with the exclusion under
Rule 14a-8(i)(7) of a shareholder proposal requesting that the board take the necessary steps to
ensure that future annual meetings would be distributed over the internet using webcast
technology because the proposal related to the company’s ordinary business operations (i.e.,
shareholder relations and the conduct of annual meetings)); FirstEnergy Corp. (Feb. 26, 2001)
(concurring with the exclusion of a shareholder proposal under Rule 14a-8(i)(7) because it
related to [the company’s] ordinary business operations by requesting the presentation of
additional proxy solicitation expenses in reports to shareholders); FedEx Corp. (July 18, 2014)
(concurring with the exclusion of a shareholder proposal under Rule 14a-8(i)(7) that would
prevent management from monitoring the preliminary voting results of its proxy solicitation).

Decisions as to the nature of the action taken by the Company in response to a
shareholder proposal and decisions as to whether or when to take such actions are matters that

CLI-202333807v12
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U.S. Securities and Exchange Commission
January 9, 2015
Page 4

fall within the day-to-day responsibility of management and the Board. Here, the Proposal,
“includes that our board fully support this proposal topic and ... solicit the necessary support to
obtain the exceedingly high super majority vote needed for passage.” This implicates the exact
sort of flexibility and discretion appropriately available to the Board and management that the
Staff sought to protect in American Telephone and Telegraph Co. because the Proposal would
direct the Board and, effectively, management to engage shareholders by soliciting votes for a
specific proposal. In the context of this engagement, the Board and management would be
required to “fully support” the Proposal topic, regardless of whether they view the/ Proposal topic
as an advisable goal or otherwise appropriate for solicitation. Furthermore, the Board and
management are responsible for preparing and disseminating the soliciting materials for the
annual meeting of shareholders. This preparation is an ordinary business practice that would be
impacted, and potentially hindered, if solicitation of support to implement the Proposal topic
were required. The proponent seeks to intrude on this fundamental task for the Board and
management, which, among other things, implicates the Board’s and management/s fiduciary
duties to the Company and involves day-to-day legal and compliance obligations and processes.

Additionally, the Staff has repeatedly taken the view that proposals that attempt to micro-
manage the proxy solicitation process are excludable under Rule 14a-8(i)(7) because they relate
to a company’s ordinary business operations. See General Motors Corp. (Mar. 15, 2004)
(concurring with the exclusion under Rule 14a-8(i)(7) of a shareholder proposal that requested
certain disclosure regarding the company’s solicitation of shareholder votes bei:ge the proposal
related to ordinary business operations); The Boeing Co. (Feb. 20, 2001) (concurring with the
exclusion under Rule 14a-8(i)(7) of a shareholder proposal requiring the presentation of
additional proxy solicitation expenses in reports to shareholders “as relating to [the company’s]
ordinary business operations” because it requested that any additional soliciting materials that the
company distributed “disclose: (1) the complete text for each shareholder resolution; and
following the election disclose (2) funds the company spends on additional requests for
shareholder votes™); FirstEnergy Corp. Id.; FedEx Corp. Id. Here, the Proposal s¢eks to micro-
manage the Company’s proxy solicitation process by mandating something so spegific as the
exact dollar amount spent to solicit support for the Proposal topic.

The Proponent Should Not Be Permitted to Revise the Proposal to Comply With Rule
14a-8(i)(7)

Furthermore, the Staff should not permit the Proponent to revise the Proposal to bring it
into compliance with Rule 14a-8(i)(7) by eliminating language regarding prerogatives of the
Board and specific requirements with respect to the solicitation process. In the past, the Staff has
expressed a preference in favor of the wholesale exclusion of shareholder proposals that fail
under Rule 14a-8(i)(7), as opposed to permitting revision of those portions of the proposal that
are inconsistent with the requirements of the rule. See E*Trade Group, Inc. (Oct. 31, 2000)
(concurring with the exclusion of an entire shareholder proposal, which contained subsections
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that, on their own, complied with Rule 14a-8(i)(7), because “it has not been the Staff’s practice
to permit revisions under Rule 14a-8(i)(7)”); Bristol-Myers Squibb Company (Feb. 22, 2006)
(concurring with the exclusion under Rule 14a-8(i)(7) of a shareholder proposal that appeared to
relate to both extraordinary transactions and non-extraordinary transactions).

Moreover, the Staff has made clear that a proposal requiring more than mihor,
nonsubstantive changes in order to bring it into compliance with the proxy rules may be
justifiably excluded in its entirety. Division of Corporation Finance: Staff Legal Bulletin No. 14
(published July 13, 2001). Here, language with respect to the manner in which thg Board is to
solicit support for the Proposal topic does not constitute a minor defect under the proxy rules and
its deletion would alter the substance of the Proposal. The general issue of majority voting has
been voted on by shareholders at past annual meetings of the Company and has fajled to achieve
the necessary level of shareholder support to make the appropriate amendments to the
Company’s Amended Articles of Incorporation (the “Articles”) and Amended Code of
Regulations (the “Regulations™). Because of the prior lack of requisite shareholder support,
Proposal’s specific language mandatmg the Board to solicit support for the Proposal topic and
spend a specified amount to do so is essential to the substance of the Proposal. Cdnsequently,
any change to the Proposal would be substantive. Therefore, the Company may e)i(clude the
Proposal in its entirety under Rule 14a-8(i)(7) and the Staff should not permit the proponent to
attempt to revise the Proposal so that it complies with Rule 14a-8(i)(7).

IV.  The Proposal May Be Excluded Pursuant to Rule 14a-8(i)(9) Because It|Directly
Conflicts with the Company’s Own Proposal

Background

If the Staff does not agree with the basis for exclusion of the Proposal from the Proxy
Materials under Rule 14a-8(i)(7), the Company anticipates that the Corporate Goviernance
Committee of the Board will recommend that the Board approve amendments to the Articles and
Regulations (collectively, the “Company Proposal”) that would, among other things, reduce
supermajority voting requirements to a majority of the voting power, provided that the Board
may, in its discretion, set the voting requirement at two-thirds of the voting power| Certain
proposed changes to the Articles and Regulations that would be included in the Company
Proposal are indicated in the blacklined language as set forth in Exhibit B. If the Staff does not
agree with the basis for excluding the Proposal from the Proxy Materials under lee 14a-8(i)(7),
the Company respectfully requests the Staff to concur that the Company may properly exclude
the Proposal from the Proxy Materials under Rule 14a-8(i)(9) because the Proposal directly
conflicts with the Company Proposal.

As of the date of this no-action letter request, the Board has not yet considered the
Company Proposal because the deadline for this submission under Rule 14a-8(j) precedes the
date scheduled for the meeting of the Board. If the Board does not approve the inclusion of the

CLI-202333807v12



JONES DAY

U.S. Securities and Exchange Commission
January 9, 2015
Page 6

Company Proposal in the Proxy Materials, which approval may be contingent upon the Staff’s
response to this no-action letter request, we will withdraw this no-action letter request on behalf
of the Company, and the Company will include the Proposal in the Proxy Materials (assuming
that the Proponent does not otherwise withdraw the Proposal or the Company and the Proponent
agree that the Proposal will not be included in the Proxy Materials).

The Proposal and the Company Proposal directly conflict in several respects. The chart
below sets forth the corporate actions with voting requirements that would be affected by either

the Proposal or the Company Proposal:

Amendment of | 2/3 voting Article IX: 2/3 voting Majority voting | Majority voting power,
Articles power power, except that power or 2/3 voting power if
Board may reduce to Board approves
majority voting power
Amendment of | 2/3 voting Article X: 80% of the Maijority voting | Majority voting power,
Articles (certain | power voting power is power or 2/3 voting power if
provisions) required to amend, Board approves
repeal or adopt certain
provisions
Reduction or 2/3 voting Article IX: 2/3 voting Majority voting | Majority voting power,
elimination of power power, except that power or 2/3 voting power if
stated capital Board may reduce to Board approves
majority voting power
Application of | 2/3 voting Article IX: 2/3 voting Majority voting | Majority voting power,
capital surplus | power power, except that power or 2/3 voting power if
to dividend Board may reduce to Board approves
payments majority voting power
Authorization 2/3 voting Article IX: 2/3 voting Majority voting | Majority voting power,
of share power power, except that power or 2/3 voting power if
repurchases Board may reduce to Board approves
majority voting power
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2/3 voting

Majority voting power,

entitled to
vote

Authorization Article IX: 2/3 voting Majority voting
of sales of all or | power power, except that power or 2/3 voting power if
substantially all Board may reduce to Board approves
the Company’s majority voting power
assets
Adoption of a 2/3 voting Article IX: 2/3 voting Majority voting | Majority voting power,
merger power power, except that power or 2/3 voting power if
agreement and Board may reduce to Board approves
other merger- majority voting power
related actions
Authorization 2/3 voting Article IX: 2/3 voting Majority voting | Majority voting power,
ofa power power, except that power or 2/3 voting power if
combination or Board may reduce to Board approves
majority share majority voting power
acquisition
Dissolution of | 2/3 voting Article IX: 2/3 voting Majority voting | Majority voting power,
the Company power power, except that power or 2/3 voting power if
Board may reduce to Board approves
majority voting power
Release of pre- | 2/3 voting Article IX: 2/3 voting Majority voting | Majority voting power,
emptive rights | power power, except that power or 2/3 voting power if
Board may reduce to Board approves
majority voting power
Authorization 2/3 voting Article IX: 2/3 voting Majority voting Majority voting power,
of dividend to power power, except that power or 2/3 voting power if
be paid in Board may reduce to Board approves
shares of majority voting power
another class
Adoption, Majority Regulations (Section Majority voting | Majority voting power,
amendment or | voting 36): 80% of the voting | power or 2/3 voting power if
repeal of power power is required to Board approves
Regulations at a amend, repeal or adopt
meeting of the certain provisions
shareholders
Setting the Majority Regulations (Section Majority voting Majority voting power,
number of voting 11): 80% of the voting | power present at | or 2/3 voting power if
directors power power meeting and Board approves
present at entitled to vote
meeting and
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Removal of Regulations (Section Majority voting | Majority voting power,
directors voting 13): 80% of the voting | power or 2/3 voting power if
power power Board approves
Discussion

Rule 14a-8(i)(9) permits a company to exclude a shareholder proposal from its proxy
materials “if the proposal directly conflicts with one of the company’s own proposals to be
submitted to shareholders at the same meeting.” The Commission has stated that, in order for
this exclusion to be available, the proposals need not be “identical in scope or focus.” See The
1998 Release, at n. 27. The purpose of this exclusion is to prevent shareholder confusion as well
as reduce the likelihood of inconsistent vote results that would provide a conflicting mandate for
management.

The Staff has stated consistently that where a shareholder proposal and a company
proposal present alternative and conflicting decisions for shareholders, the shareholder proposal
may be excluded under Rule 14a-8(i)(9). For example, the Staff concurred with the Company in
2013 that it could exclude, pursuant to Rule 14a-8(i)(9), a shareholder proposal that was nearly
identical to the Proposal because the Company intended to include in the proxy materials for its
upcoming annual meeting a management proposal that was substantially the same as the
Company Proposal. FirstEnergy Corp. (March 1, 2013) (concurring in excluding a proposal to
adopt broad simple majority voting when the Company stated that it intended to submit a
proposal to reduce supermajority voting requirements to a majority of the Company’s voting
power, provided that the company’s board of directors could, in its discretion, set the voting
requirement at two-thirds of the Company’s voting power). The relief granted to the Company
in 2013 was consistent with the Staff’s historical interpretation of Rule 14a-8(i)(9). See Piedmont
Natural Gas Company, Inc. (November 17, 2011) (concurring in excluding a proposal requesting
that the company adopt simple majority voting when the company submitted a proposal to
amend its governing documents to reduce 80% voting to 66-2/3% voting); Fluor Corporation
(Jan. 25, 2011) (concurring in excluding a proposal requesting that the company adopt simple
majority voting when the company indicated that it planned to submit a proposal to amend its
bylaws and articles of incorporation to reduce supermajority provisions to a majority of votes
outstanding standard); Herley Industries Inc. (Nov. 20, 2007) (concurring in excluding a
proposal requesting majority voting for directors when the company planned to submit a
proposal to retain plurality voting, but requiring a director nominee to receive more “for” votes
than “withheld” votes); H.J. Heinz Company (Apr. 23, 2007) (concurring in excluding a proposal
requesting that the company adopt simple majority voting when the company indicated that it
planned to submit a proposal to amend its bylaws and articles of incorporation to reduce
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supermajority provisions from 80% to 60%); AT&T Inc. (Feb. 23, 2007) (concurring in
excluding a proposal seeking to amend the company’s bylaws to require shareholder ratification
of any existing or future severance agreement with a senior executive as conflicting with a
company proposal for a bylaw amendment limited to shareholder ratification of future severance
agreements); Gyrodyne Company of America. Inc. (Oct. 31, 2005) (concurring with the exclusion
of a shareholder proposal requesting the calling of special meetings by holders of at least 15% of
the shares eligible to vote at that meeting where a company proposal would require a 30% vote
for calling such meetings); AOL Time Warner Inc. (Mar. 3, 2003) (concurring with the exclusion
of a shareholder proposal requesting the prohibition of future stock options to senior executives
where a company proposal would permit the granting of stock options to all employees); and
Mattel Inc. (Mar. 4, 1999) (concurring with the exclusion of a shareholder proposal requesting
the discontinuance of among other things, bonuses for top management where the company was
presenting a proposal seeking approval of its long-term incentive plan, which provided for the
payment of bonuses to members of management).

Here, inclusion of the Proposal and the Company Proposal in the Proxy Materials would
present alternative and conflicting decisions for shareholders and would create the potential for
inconsistent and ambiguous results if the Proposal and the Company Proposal were approved.
The Proposal calls for a majority of votes cast standard or a simple majority in compliance with
applicable laws. The minimum standard under Ohio law for all actions for which the Company
does not already implement a majority of votes cast standard is a majority of the voting power
standard (other than setting the number of directors, which is a majority of the voting power
present at a meeting and entitled to vote). Therefore, the Proposal generally would be deemed to
call for a majority of the voting power standard in such cases. With respect to all such relevant
corporate actions, the Company Proposal calls for voting standards to be lowered to majority of
the voting power, provided that the Board may, in its discretion, set the voting requirement at
two-thirds of the voting power. Therefore, a favorable shareholder vote for both the Proposal
and the Company Proposal would result in an inconsistent and inconclusive mandate from the
shareholders. As a result, the Company would be unable to determine the voting standard its
shareholders intended to support and what steps would be required from the Company.

Further, the Proposal calls for the voting standard to be set at “a majority of the votes cast
for and against applicable proposals, or a simple majority in compliance with applicable laws,”
or, if necessary, “the closest standard to a majority of the votes cast for and against such
proposals consistent with applicable laws.” When read in conjunction with the Company
Proposal, which conveys specific voting standards, the Proposal would be unduly confusing to
shareholders, and may therefore be excluded from the Proxy Materials under Rule 14a-8(i)(9).

The Proposal directly conflicts with the Company Proposal, and including both in the
Proxy Materials could lead to inconsistent and ambiguous voting results. Therefore, the
Proposal may be excluded from the Proxy Materials under Rule 14a-8(i)(9).
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IV. Conclusion

For the reasons set forth above, the Company respectfully requests that the Staff indicate
that it will not recommend enforcement action to the Commission if the Company omits the
Proposal from the Proxy Materials under Rule 14a-8(i)(7) because the proposal relates to the
Company’s ordinary business operations. If the Staff does not agree with the basis for exclusion
under Rule 14a-8(i)(7), the Company respectfully requests that the Staff indicate that it will not
recommend enforcement action to the Commission if the Company omits the Proposal from the
Proxy Materials under Rule 14a-8(i)(9) because the Proposal directly conflicts with the Company
Proposal.

We would be happy to provide you with any additional information and answer any
questions that you may have regarding this subject. In the event the Staff disagrees with any
conclusion expressed herein, we will appreciate an opportunity to confer with the Staff before
issuance of its response. If we can be of any further assistance in this matter, please do not
hesitate to call the undersigned at (216) 586-7002. Pursuant to the guidance provided in Staff
Legal Bulletin No. 14F (Oct. 18, 2011), the Company requests that the Staff provide its response
to this request to Daniel M. Dunlap, Assistant Corporate Secretary, FirstEnergy Corp, at
ddunlap@firstenergycorp.com and to the Proponent ‘atFISMA & OMB Memorandum M-07-16™

Very truly yours,

%;u;am ﬁm b

Kimberly J. Pustulka
Attachments
cc:  Gina K. Gunning (FirstEnergy Corp.)

Daniel M. Dunlap (FirstEnergy Corp.)
John Cheveddenrisma & OMB Memorandum M-07-16**
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Jamieson, Sally A

From:

Sent:

To:

Ce

Subject:
Attachments:

Dear Ms. Ferguson,

***FISMA & OMB Memorandum M-07-16"**
Friday, November 28, 2014 4:14 PM
Ferguson, Rhonda S
Jamieson, Salty A; Stith, Nadine M.
Rule 14a-8 Proposal (FE)"
CCEQ0002.pdf

Please see the attached Rule 14a-8 Proposal.

Sincerely,
John Chevedden



JOHN CHEVEDDEN
***FISMA & OMB Memorandum M-07-16***

Ms, Ronda Ferguson
Corporate Seoretary
FirstBnergy Corp. (FE)
76 S Main St

Akron OH 44308
Phone: 330-761-7837
FX: 330-384-3866

Dear Ms, Perguson,

1 purchased stock and hold stock in our company because I believed our company has greater
potential, I submit my attached Rule 142-8 proposal in support of the long-term performance of
out company. [ believe our company has unrealized potentlal that can be unlocked through low
cost measures by making out corporate governance mote competitive,

This Rule 14a-8 proposal is respectfully submitted in support of the long-term performance of
our company. This proposal is submitted for the next annual sharcholder meeting, Rule 14a-8
requivements will be met including the continuous ownership of the required stook value until
after the date of the respective shareholder meeting and presentation of the proposal at the annual
mesting, This submitted format, with the shareholder-supplied emphasis, is intended to be used
for definitive proxy publication,

In the interest of company cost savings and improving the efficiency of the rule 14a-8 process

please communicate via email 10FISMA & OMB Memorandum M-07-16*Your consideration and the

consideration of the Board of Directors is appreciated in support of the long-tenm performance of

our company. Please acknowledge receipt of this proposal promptly by emailitoz ome Memorandum M-07-16"*
***EISMA & OMB Memorandum M-07-16***

Sincerely,

howwe—_ DhrrmtnrtT 20ty
hn Chevedden Date !
***FISMA & OMB Memorandum M-07-16***

cc; Sally A. Jamieson <sjamieson@firstenergycorp.com>
Nadine Stith <nmstith@firstenergycorp.com>




[FE: Rule 144-8 Proposal, November 28, 2014]
Proposnl 4 — Simple Majority Vote

RESOLVED, Shareholders request that our board take the staps necessary so that each voting
requirement in our charter and bylaws that calls for a greater than simple majority vote be eliminated, and
replaced by a requirement for a majority of the votes cast for and against applicable proposals, or & simple
oajority in compliance with applicable laws. If necessary this means the closest standard to & majority of
the votes cast for and against such proposals conslstent with applicable laws. This proposal includes that
our board fully support this proposal topic and spend $50,000 or more to solicit the necessary suppoit to
obtain the exceedingly bigh super majority vote necded for passage,

Shareownets are willing to pay a premium for shares of corporations that have excellent corporate
governance, Supermajority voting requirements have heen found to be one of six entrenching mechanisms
that are negatively related to company performance according to “ What Matters in Corporate
Governance” by Lucien Bebchuk, Alma Cohen and Allen Ferrell of the Harvard Law School,
Supermajority requitements are arguably most often used to block initiatives supported by most
shareowners but opposed by a status quo management,

This proposa! toplc also won from 74% to 88% support at Weyerhaeuser, Alcoa, Waste Management,
Qoldman Sachs, FirstBnergy, McGraw-Hill and Macy’s. The proponents of these proposals included Ray
T, Chevedden and Willlam Steiner, Cutrently a 1%-minority can frustrate the wilt of our 79%-shereholder
majovity,

This proposal tople won our impressive sharsholder support, based on yes and no votes, at ous previous
aunual meetings:

2005 71%

2006 73%

2007 76%

2008 78%

Our board has defied shareholders by not fully supporting this proposal tople after such consistently
strong shareholdor support. Michael Anderson is the chairman of our corporate governance coramittee.

Additional issues (as reported in 2014) are an added Incentive to vote for this proposal:

Anthony Alexandet had $11 million in 2013 Total Summary Pay and an excessive pension compared to
peers, Unvested equity incentive pay partially or fully accelerates upon CEO termination, FlistEnergy had
not disclosed specific, quantiflable psrformance target objectives for our CBO, FlrstBnergy gives long-
term incentive pay 10 executives without requiring FirstEnergy to perform above the median of its peer

group.

Our CBO's annuat incentive pay did not vise or fall in line with annua) financial performance. Multiple
related party transactions and other potentlal conflicts of interest involving the company’s board ot senior
managers should be reviewed In greater depth.

Two directors were negatively flagged: George Smatt (our Chairman) because he chaired FirstEnetgy’s
audit committes during an accounting misrepresentation leading to an expensive lawsuit and Michael
Anderson due to his involvement with the Interstate Baketies bankruptey. Mr. Start was nonetheless on
our audit and nomination committees. And Mr. Anderson was nonetheless on our finance and governance
cominittees, Robert Helsler and Julia Johinson were potentiafly overextended with director
responsibilities on 4 public boards each. .

Returning to the core topic of this proposal, please vote to protect shaveholder value:
Simple Majority Voto ~ Proposal 4




Notes:
John Chevedden, *FISMA & OMB Memorandurm M-07-16*** sponsored this
proposal,

“Proposal 4” is a placeholdor for the proposal number assigued by the company in the fina}
proxy. '

Please note that the title of the proposal is part of the proposal.

This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15,
2004 including (emphasis added):

Accordingly, going forward, we believe that it would not be appropriate for companies to
exclude supporting statement language and/or an entite proposal in reliance on rule 14a-
8(D)(3) in the followlng circumstances:

+ the company objecis to factual assertions beoauss they are not supported;

* the company objects to faciual assertions that, while not materially false or misleading,
may be disputed or countered;

* the company objects to factual assertions because those assertions may be Interpreted by
shareholders in a manner that is unfavorable to the company, its directous, or its officers;
and/or : )

* the company objects 1o statements because thoy represent the opinion of the shareholder
proponent or a referenced source, but the statements are not identified specifically as
such,

We belleve that it is appropriate under rule 14a-8 for companies to address these objections

in thelr statements of opposition.

See also: Sun Microsysteins, Ine, (July 21, 2005).

Stock will be held until after the annual meeting and the proposal will be presented at the annual
meeting. Please acknowledge this proposal promptly by email'FiSMA & OMB Memorandum M-07-16**

Rule 14a-8 and related Staff Legal Bufletins do not mandate one exolusive format for text in
proof of stock ownership letters, Any misleading demand for such exclusive text could be
deemed a vague or misleading notice to the proponent and potentially invalidate the entire
request for proof of stock ownership which is required by a company within a 14-day deadline.




"': 11./28/2814 13ABVA & OMB Memorandum M-07-16** PAGE 61/83

"o

E JOXN CHEVEDDEN
. ) **FISMA & OMB Memorandum M-07-16™**

Ms. Ronda Ferguson e

Corporate Seoretary ‘ Sharggz,?gaefresbept.
FixstEnergy Corp. (FE) D Svlces
76 S Main St EC ~1 20
Akron OH 44308 Re

Phone; 330-761.7837 olved

PFX: 330-384-3866
Dear Ms. Ferguson,

1 purchased stock and hold stock in our company because I believed our company has greater
potential, I submit my attached Rule 14a-8 proposal in support of the long-term performance of
our company. I believe our company has unrealized potential that can be wiilocked through low
“cost measures by making our corpotate governance more competitive.

This Rule 14a-8 proposal is respectfully submitted in suppott of the long-term performance of
our company. This proposal is submitted for the next annusl shareholder meeting. Rulo 14e-8
requirements will be met including the continnous ownership of the required stock value until
after the date of the respeciive shareholder meeting and presentation of the proposal at the apnual
meeting. This submitted format, with the shareholder-supplied emphasis, is intended to be used
for definitive proxy publication,

In the interest of coxapany cost savings and improving the efficiency of the rule 14a-8 process

please communicate via email toFISMA & OMB Memorandum M-07-16%0ur consideration. and the

consideration of the Board of Directors is appreciated in suppoxt of the long-texm pexfoxmance of

our company. Please acknowledge reveipt of this proposal promptly by emaihio s oms Memorandum M-07-16+
**FISMA & OMB Memorandum M-07-16***

Sincerely,

***FISMA & OMB Memorandum M-07-16***

ce: Sally A. Jamieson <gjamieson@firstenergycorp.com>
Nadine Stith <nmstith@fixstenergycotp.com>




LipaSespan  LOFIBMA & OMB Memorandum M-07-16*** P Ase Uer VU

[¥E: Rule 14a-8 Proposal, November 28, 2014]
Proposal 4 — Simple Majority Vote

RESOLVED, Sharcholders request that our board take the steps necessary so that each voting
requiresnent in our charter and bylaws that calls for a greater than simple majority vote be eliminated, and
replaced by a requirement for a majority of the votes cast for and against applicable proposals, or a simple
majority In compliance with applicable laws, If necessary this means the closest standard to a majorlty of
the votes cast for and agalnst such proposals consistent with applicable laws. This proposal includes that
our board fully support this proposal topic and spend $50,000 or more to solicit the necessary support to
obtain the exceedingly high super majority vote needed for passage, ,

Shareowners are willing to pay a promium for shares of corporations that have oxceilent corporate
governance. Supermajority voting requirements have been found to be one of six entrenching mechanjsms
that are negattvely related 1o company performance according to “What Matters in Corporate
Governange” by Luclen Bebehuk, Alma Cohen and Allen Rerrell of the Harvard Law School.
Supermajority requirements are arguably most often used to block initiatives supported by most
shareawners but opposed by a siatus quo management,

- This proposal topic also won from 74% 1o 88% support at Weyerhaouser, Alcoa, Waste Management,
Goldman Sachs, FirstBnexgy, McGraw-Hill snd Macy’s. The proponents of these proposals Included Ray
T. Chevedden and William Steiner, Currently a 1%-minority can frustrate the will of our 79%-shareholder
majority.

This proposal topic won our Impressive shareholder support, based on yes and no votes, at our previous
annual meetings: .

2005 71%

2006 73%

2007 76% '

2008 78% : .
Out board has defied shareholders by not fully suppoiting this proposal topic after such consistensly
strong shareholder support. Michael Anderson is the chairman of our corporate governance committee.

Additional lssues (as reported In 2014) are an added incentive to vote for this proposal:

Anthony Alexander had $11 million jn 2013 Total Summary Pay and an excessive pension compered to
peeys. Unvested equity incentive pay parilally or flly eccelerates upon CEQ tesmination. FirstEnergy had
not disclosed specific, quantifiable pexformance targef objectives for our CEO. FirstEnergy gives long-
term incentive pay to executives without requiring FisstEnergy to porform above the median of its poer

groups

Our CEO's annual incentive pay did not rise or fall in line with annual financial performance. Multiple
related party transactions and other potentiaf conflicts of Interest involving the company's board or senior
managers should be roviewed in greater depth,

Twao directors were negatively flagged: George Smart (our Chairman) because he chaired FirstEnergy’s
audit commiitee durlng an accounting misrepresentation leading to an expensive lawsuit and Michael
Anderson due to his involvement with the Interstate Bakeries bankruptey. My, Smart was nonetheless on
our audit and nomination committees, And Mr. Anderson was nonetheless on our finance and governance
coramittees. Robert Heisler and Julia Johnson were potentlally overextended with director
responsibilities on 4 public boards each. .

Returning to the core toplc of this proposal, please vote 10 protect shareholder value:
Simple Majority Vote — Proposal 4




CRac vorvo

a7 207 cuam  SHFIRMA & OMB Memorandum M-07-16™*

Notes:
John Chevedden,
proposal,

~+FISMA & OMB Memorandum M-07-16* sponsored this

“Proposal 47 is a placeholdex fox the proposal number assigned by the company in the final
proxy.

Please note that the title of the proposal is part of the proposal.

This proposal is believed to conform with Staff Lega! Bulletin No. 14B (CF), September 15,
2004 including (emphasis added):

Accordingly, going forward, we believe that it would not be appropriate for companies to
exclude supporting ‘statement language and/ox an entire proposal in reliance on rule 14a-
3(I)(3) in the following circumstances: '

* the company objects to factual assertions because they are not suppotted;

*  the company objects to factual assertions that, while not materlally false or misleading,
may be disputed or countered;

* the company objects to factual assertions because those assertions may be interpreted by

. sharsholders in a manner that is unfavorable to the company, its divectors, ox its officers;

and/or

= the company objects to statements because they represent the opinion of the shaxreholder
proponent or a referenced source, but the statements are not identified specifically as
such.

We believe that it Is appropriate under rule 14a-8 for companies o addyress these objections

In thelr stafements of opposition.

See also: Sun Microsystems, loc. (July 21, 2005),

Stock will be held wntil after the annal meeting and the proposal will be presented at the anmual
meeting. Please acknowledge this proposal promptly by email ~Fisma & oMB Memorandum M-07-16"*

Rule 14a-3 and related Staff Legal Bulletins do not mandate one exclusive format fox text in
proof of stock ownership letters. Any misleading demand for such exclusive text could be
deemed a vague or misleading notice to the proponent and potentially invalidate the entire
xequest for proof of stock ownership which 13 required by a company within a 14-day deadline,




Jamieson, SalixA

From: Pauley, Rosemary L.

Sent: Monday, December 01, 2014 12:34 PM

To: “*FISMA & OMB Memorandum M-07-16***

Cc: Jamieson, Sally A

Subject: FirstEnergy Corp. - 2015 Shareholder Proposal
Attachments: Chevedden Deficlency Notice,pdf

. The attached is being sent to you at the request of Sally Jamieson.

Please ditect any questions and/or comments to her at either sjamieson@fitstenergycorp.com ot 330-761-4264.

Thank Youl!

Rosematy Pauley
Seniot Administtative Assistant



FistEne.

76 South Main Sireat
Akron, Ohlo 44308

December 1, 2014

VIA O YERNIGHT MAIL AND E'MAH&*FISMA & OMB Memorandum M-07-16***
Ms. John Chevedden

***FISMA & OMB Memorandum M-07-16***

Dear Mr, Chevedden:

T am wiiting on behalf of FirstBnergy Corp. (the “Company™), which received on
November 28, 2014, fiom you (the “Proponent” or “you”) a shareholder proposal (copy
enclosed) entitled “Simple Majority Vote” (the “Proposal”) for inclusion in the proxy statement
for the Company’s 2015 Annual Meeting of Stockholders.

The Securities and Bxchange Commission’s (the “SEC”) rules and regulations, including
Rule 14a-8 under the Securities Exchange Act of 1934, govern the proxy process and
shareholder proposals. For your reference, 1 am enclosing a copy of Rule 14a-8 with this letter.

The Proposal contains certain eligibility or procedural deficiencies and therefore does not
satisfy the requirements of Rule 14a-8, In particular, Rule 14a-8(b) states that “[iln order to be
eligible to submit a proposal, you must have continuously held af least $2,000 in market value, or
1%, of the [Clompany’s securities entitled to be voted on the [Plroposal at the meeting for at
least one year by the date you submit the proposal. ‘You must continue to hold those securities
through the date of the meeting,” Based on the records of our transfer agent, the Proponent is not
a registered holder of shares of the Company’s common stock, However, like many
shareholders, you may own your shares in “street name” through a Depository Trust Company
(“DTC”) participant (such as a broker or bank), or affiliate! thexeof, which is a “record” holder of
the Company’s common stock, or through one or more other securities intermediaries that are
not DTC participants or affiliates thereof. If that is the case and because the Company has no
way of verifying your status on its own, you were required by Rule 14a-8(b) to have provided the
Company with proof of your eligibility when you submitted the Proposal.

To remedy this deficiency, you must provide sufficient proof of your ownership of the
requisite number of Company shares for the one-year period preceding and including the date
you submitted the Proposal. As explained in Rule 14a-8(b), sufficient proof may be in the form
oft

! According to the SEC staff, an entity is an “affiliate” of a DTC participant If such entity directly, or indirectly
through one or more intermediaties, controls or Is controlled by, or is under common control with, the DTC
particlpant,




« a‘written sfatement from the “record” holder of the securities (usually a bank or broker)
verifying that, on the date you submitted the Proposal, the Proponent continuously held
the requisite number of Company shates for the one-year period preceding and including
on the date you submitted the Proposal, and a written statement from the Proponent that
the Proponent intends to continue to hold the secutities through the date of the _
shareholder meeting currently expected fo be held in May 2015; or

« acopy of a Schedule 13D, Schedule 13G, Form 3, Formn 4 and/or Form 5, and any
subsequent amendments to those documents reporting a change in your ownership level,
in each case, filed with the SEC and reflecting the ownership of the shares as of or before
the date on which the one-year eligibility petiod begins and your written statement that
the Proponent continuously held the required number of shares for the one-year period as
of the date of the statement and that the Proponent intends to continue holding the
securities through the date of the shareholder meeting currently expected to be held in
May 2015, '

For purposes of Rule 14a-8(b)(2)(i), the SEC staff has stated that only DTC participants
are viewed as “record” holders of secutities that are deposited at DTC. As discussed above,
however, the SEC staff has advised that a securities intermediary holding shares through its
affiliated DTC participant should also be in a position to verify its customers® ownership of
securities, Therefore, for purposes of Rule 14a-8(b)(2)(i), a proof of ownership lefter fiom an
affiliate of a DTC participant satisfies the requirement to provide a proof of ownership letter
from a DTC participant,

To the exfent that the Proponent holds the subject securities through a securities
intermediaty that is not a DTC participant or an affiliate of a DTC participant, then in addition to
a proof of ownership letter from the securities intermediary, you will also need to obtain a proof
of ownership letter from the DTC participant or an affiliate of a DTC participant that can verify
the holdings of the securities intermediary.

To assist you in addressing this deficiency notice we direct you fo SEC Staff Legal
Bulletins (SLB) No. 14F and 14G, which we have enclosed with this letter for your seference.

The SEC’s rules requite that any response to this letter be postmatked or transmitted
electronically no Iater than 14 calendar days from the date you receive this letter, Please address
any response to me at FlrstEnergy Cotp, 76 South Main Street, Akron, OH 44308, Alternately,
you may send your response via facsimile to (330) 384-3866 or via electronic mail to
sjamieson@firstenergycorp.com,

The Company may exclude the proposal if you do not meet the requirements set forth in
the SEC’s rules and regulations, including Rule 14a-8. However, if on a titely basis you
remedy any deficiencies, we will review the proposal on its merits and take appropriate action.
As discussed in Rule 14a-8, we may still seek to exclude the proposal on substantive grounds,
even if you cure any eligibility and procedural defects.

if you have any questions with respect to the foregoing, please feel free to contact me at
330-761-4264.




Very truly yours, B

Bnclos_ures




beo w/out attch: Rhonda S, Ferguson
Daniel M. Dunlap




JOHEN CHEVEDDEN
***FISMA & OMB Memorandum M-07-16***

Ms, Ronda Ferguson
Corporate Secreiary
FirstBnergy Corp. (FE)
76 S Main St

Akron OH 44308
Phone: 330-761-7837
FX: 330-384-3866

Deat Ms, Ferguson,

1 purchased stock and hold stock in our company because 1 believed our company has greater
potential. I submit my ettached Rule 14a-8 proposal in support of the long-tenm performance of
our company. I believe our company has unrealized potential that oan be unlocked through low
cost measures by making our coxporate governance mote competitive,

This Rule 14a-8 proposal is respectfully submitted in support of the long-term performence of
our company. This proposal is submitted for the next ammual shatcholder meeting, Rule 14a-8
requirements will be met including the continuous ownership of the required stock value until
after the date of the respective shareholder meeting and presentation of the proposal at the annual
meeting, This submitted format, with the shareholder-supplied emphasis, is intended to be used
for definitive proxy publication,

In the interest of company cost savings and improving the efficiency of the rule 14a-8 process

please commupicate via email to'FISMA & OMB Memorandum M-07-16"Youx conslderation and the

consideration of the Board of Directors is appreciated in support of the long-term performance of

our company. Please acknowledge receipt of this proposal promptly by .email 10 16 memorandum M-07-16++
***FISMA & OMB Memorandum M-07-16***

Sincerely,

Wz 72007
ate .

*FISMA & OMB Memorandum M-07-16***

cc: Sally A, Jamieson <sjamieson@fitstenergycorp.com>
Nadine Stith <nmstith@firstenergycorp.com>




[FFE: Rule 14a-8 Proposal, November 28, 20143
Propossl 4 — Simple Majority Vote

RESOLVED, Shareholders request that our board take the steps necessary so that each voting
requirement In our charter and bylaws that calls for a greater than simple majority vote be sliminated, and
replaced by a requirement for a majority of the votes cast for and against applicable proposals, or a slimple
majority in compliance with applicable laws. Ifnecessary this means the closest standard to a majority of
the votes cast for and against such proposals consistent with applicable taws, This proposal includes that
our board fully support this proposal topic and spend $50,000 or more to solicit the necessary support to
obtain the exceedingly high super majority vote needed for passage,

Shareowners are willing to pay a premium for shares of corporations that have excellent corporate
governance, Supermajorlty voting requirements haves been found to be one of six entrenching mochanisms
that are negatively refated to company performance according to “What Matters in Corporate
Governance” by Lucien Bebehuk, Alma Cohen and Allen Fesrell of the Harvard Law School,
Supermajoshty requirements ate arguably most.often used to block initiatives supported by most
shareowners but opposed by a status quo management,

‘This proposal topie also won from 74% to 88% support at Weyerhaeuser, Alcoa, Waste Management,
Goldman Sachs, FirstBnergy, McGraw-Hill and Macy’s, The proponents of these proposals Included Ray
T, Chevedden and Willlam Steiner, Currently a 1%-minority can frustrate the will of our 79%-sharcholder
malorily.

This proposal tople won our impressive shareholder support, based on yes and no votes, at our previous
annual meetings:

2005 71%

2006 73%

2007 76%

2008 78%

Our board has defied shareholders by not fully supporting this proposal toplc after such ¢onsistently
strong shareholder support, Michael Andorson is the chairman of our corporate governances committee,

Additional issue (as reported in 2014) ave an added Jncentive to vote for this proposal:

Anthony Alexander had $11 million in 2013 Total Summary Pay and an excessive pension compared to
peers. Unvested equity incentive pay partially or fully acceleraies upon CRO termination, FirsiBnergy had
not disctosed specifle, quantifiable performance target objectives for our CEQ. FirstBnergy gives long-
torm incentive pay to executives without requiring PirstEnergy to perform above the median of its peer
group. :

Our CEO’s annual Incentive pay dld not rise or fall in line with annual financial performance, Multiplo
related party transactions and other potential conflicts of Interest involving the company's board or sentor
managers should be reviewed in greater depth.

Two directors were negatlvely flagged: George Smart (our Chairman) because he chaired Firs{Baergy’s
audit committee during an acconnting misrepresentation leading to an expensive lawsuit and Michael
Anderson due to his Involvement with the Interstate Bakerios bankruptcy, Mr. Smart was nonctheless on
our audit snd nomination commitiees. And Mr, Anderson was nonetheless on our finance and governance
coramittees. Robert Heisler and Julla Johnson were potentially overextended with divector
responsibilities on 4 public boatds each, .

Returnlog to the core tople of this proposal, please vote to proteet shareholder value:
Simple Majorxiiy Vote - Proposal 4




Notes:

John Chevedden, **FISMA & OMB Memorandum M-07-16** sponsored this
proposal,

“Proposal 4” is a placeholder for the proposal number assigned by the company in the final
Proxy.

Please note that the title of the proposal is part of the proposal.

This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15,
2004 inotuding (emphasis added):

Accordingly, gomg forward, we believe that it would not be appropliate for companies to
exclude supporting statement Janguage and/or an entite pr oposal in reliance on rule 14a-
8(I)(3) in the followlng circumstances:

¢ the company objects to factual assertions because they are not supported;

* the company objects to factual assertions that, while not materially false or misleading,
may be disputed or countered;

¢ the company Obj ects to faotual assertions because those assertions may be mterpreted by
shareholders in a manner that is unfavorable to the company, its directors, or 1ts officers;
and/ot .

+ the company objects to statements because they represent the opinion of the shareholder
proponent or a roferenced source, but the statements are not identified speoifically as
such,

We belleve that It is appropriate under rule 140-8 for companies to address these objections

in thely statements of opposition,

See also: Sun Microsystems, Inc. (July 21, 2005).

Stock will be held until after the annual meeting and the proposal will be presented at the annual
meeting. Please acknowledge this proposal promptly by emattrisma & oMB Memorandum M-07-16*

Rule 14a-8 and related Staff Legal Bulletins do not mandate one exclusive format for text in
proof of stock ownership leiters, Any misleading demand for such exclusive text could be
deemed a vague or misleadisig notice to the proponent and potentially invalidate the entire
request fot proof of stock ownership which is required by a compeny within a 14-day deadline.
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§240.14a-8~ Shareholder proposals. -

This section addresses when a company-must include a shareholder's propossl in its proxy
statement and ldentify the proposal In its form of proxy when the company holds en annual or special
meeting of shareholders. In summary, In order to have your sharsholder proposal Included on a
company's proxy card, and included along with any supporting stalement In ils proxy slatement, you
must be ¢ligible and follow certaln procedures. Under a few specific circumstances, the company Is
permitted to exclude your proposal, but only after submitling s reasons to the Commission, We
structured this section In a question-and-answer format so that it Is easler to understand. The
references to “you" are to a shareholder sesking to submit the proposal.

~ {(a) Question 1: What is a proposal? A shareholder proposal Is your recommendation or
reguirement that the company andlor its board of directors take actlon, which you Intend fo present at a
mesling of the company's shareholders. Your proposal should state as clearly as possible the courss of
actlon that you balleve the company should follow. If your proposal Is placed on the company’s proxy
card, the company must also provide In the form of proxy means for shareholders to speclfy by boxes a
cholce belween approval or disapproval, or abstention. Unless otherwise Indleated, the word "proposal”
as used In this section refers hoth to your proposal, and 1o your corresponding statement in support of
your proposal (if any).

{b) Question 2: Who Is eligible to sibmlii a proposal, and how do | demonstrate {o the company that
I am eligible? (1) In order to be ellglble to submit a proposal, you must have contihuously held at loast
$2,000 in market value, or 4%, of the company's securities entitled to ba voted on the proposal at the
- meeting for at least one year by the date you submit the proposal. You must continue fo hold those
sacurllles through the date of the mesling. :

{2) If you are the registered holder of your securitles, which means that your name appears In the
company's records as a shareholder, the company ¢an verlfy your eliglblity on its own, although you will
elill have to provide the company with a writien statement that you intend to continue to hold the
securlties throtigh the date of the meeting of shareholders. However, if ke many sharsholders you are
not a reglstered holder, the company likély does not know that you are a shareholder, or how many
shares you own, in this ¢aso, at the time you submit your proposal, you must prove your eligihliity to the
company In one of kwo ways:

{1) The first way Is to submit o the company a written stalement from the “record” holder of your
securities (usually a broker or bank) verifying that, at the time you submitted your proposal, you
continuously held the securllies for at least one year, You must also Include your own written statement
that you Intond to continue to hold the securittes through the date of the meeting of shareholders; or

(). The second way o prove ownershlp appiles only If you have filed a Schedule 13D (§240.13d-
101), Schedule 130 (§240.13d~102), Form-3 (§249.103 of this chapter), Forn 4 (§249.104 of this
chapler) and/or Form 6 (§249.105 of thls chapter), or amendments to those documents or updated
forms, reflecting your ownership of the shares as of or before the date on which the one-year eligiblilly
perlod hagins. If you have filed one of these dacuments with the SEC, you may demonstrafe your
eligibliity by submiltting {o the company:

(A) A copy of the schedule and/or form, and any subsequent amendments reporting a change in
your ownership level;

(B) Your willten staternent that you continuously held the required number of shares for the one-
year perlod as of the date of the statemént; and

(C) Yous written statement that you Intend to continue ownership of the shares through the date of
the company's annual or speclal meeling.

htm://wv.rw.acfr.qov/c2i~bin/reh‘1'eveECFR?ﬂb‘=l&S]D=8929bced3d5¢adSOdf08b8b30d5c... 1072412014




eCFR — Code of Federal Regulations Page 2 01>

(¢) Question 3: How many proposals may } submit? Each shareholder may submil no morve than
one proposal to a company for a particular shareholders’ mesting.

{d) Question 4: How long can my proposal be? The proposal, Including any accompanying
supporting statement, may not exceed 600 words, )

{e) Question 5: What Is the deadilne for submiiling a proposal? (1) If you are submilling your

- proposal for the company's annual meefing, you can in most cases find the deadllne In last year's proxy
statemenl, However, [f the company dld not hold an annhual meeting last year, or has changad the date
of lis mesting for this year more than 30 days from last vear's mesting, you can usually find the deadllne
in one of the company's quarterly reporis on Form 10-Q (§249.308a of this chapter), or In sharsholder
reports of Investment companies under §270,30d-1-of this chapter of the Investment Company Act of
1940. In order to avold conlroversy, shareholders should submit thelr proposals by means, including
slactronic means, that permit them to prove the date of delivery.

{2) The deadline Is calculated In the following manner if the proposal Is submitted for a regularly
soheduled annual mesting, The proposal must be recelved at the company's princlpal executive offlces
not less than 120 calendar days before the date of the company's proxy slatement released to
shareholders in connsction with the previeus year's annual meelling. However, If the company did not -
hold an annual mesting the previous yeat, or If the dale of this year's annual meeling has been changed
by more than 30 days from the date of the provious yoar's mesiing, then the deadline is a reasonable
time before the company beglns to prinl and send Jis proxy materlals,

{3) If you are submitting your proposal for a mesting of sharshofders other than a regularly
scheduled annual meeting, the deadline is a reasonable time before the cdmpany begins to print and
send ts proxy malerlals. :

(1) Question 6: What if  fall to follow one of the ellgibility or procedurel requirements explained in
answers to Questions 1 thraugh 4 of this section? (1) The company may exclude.your proposal, but
only afier it has notifled you of the problem, and you have falled adequately (o correct i, Within 14
calendar days of recejving your proposal, the sompany ust noflfy you in wrlling of any procedural or
oligibllity deficlencles, as well as of the time frame for your response. Your response rust be
postmarked, or transmilted electronically, no later than 14 days from the date you recelved the
company's noflfication. A company need not provide you such notice of a deficlency If the deflclency
cannot bs remedied, such as if you fall o submit a proposal by the company's properly determined
deadline, If the company Intends lo exclude the proposal, it will later have to make a submission under
§240.14a-8 and provide you wih a copy under Questlon 10 helow, §240.14a-8()).

(2) I you fall In your promise fo hold the requited number of securities through the da.te of the
meefing of shareholders, then the company will be permiited to exolude all of your proposals from Its
proxy materlals for any meeling held In the following wo calendar years,

{¢) Quesllon 7: Who has the burden of persuading the Commisslon or Its staff that my proposal can
e excluded? Except as othsrwlse noted, the burden is on the company to demonstrate that It Is enlitled
10 exclude a proposal. .

(h) Questlon 8; Must | appear personally at the shareholders' meeling to present the proposal? (1)
Elther you, or your representative who Is qualified under state law to present the proposal on your
behalf, must altend the meeting to present the proposal, Whether you altend the meeting yourgelf or
send a qualified representative to thé meetlng In your place, you should make sure thal you, or your
representative, follow the proper slate law procedures for attending the meeling and/or presenting your
proposal, :

@y lfle company holds its shareholder meeling In whole or In part via electronlc imedte, and the

company permits you or yours representative to present your proposal vla such medla, then you may
appear through elecironlc media rather than traveling to the meeting {o appear in person. .

http:/Avww.ecfr.govicgi-binfretrieveECFR?gp=1& SID=8929bced3d5ead50dfc8b8b3edSe..,  10/24/2014
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(3K yoﬁ or your qualified representative fall fo appear and present the proposal, without godd
cause, the company will be permllled to exclude-all of your proposals from its proxy materlals for any
meetings held In the followlng two calendar years.

(I} Question 9: If 1 have complied with the procedural requirements, on what other bases may a
company rely to exciude my proposal? (1) Improper under slate law: If the proposal Is not a proper
subject for actlon by shareholders under the laws of the Jurisdiction of the company's organization;

Note 70 pARAGRAPH (B{1): Depanding on the subject matter, some proposals are not considered proper under
staio law If thay would be binding on the company If approved by shareholders, In our experience, most proposals
thet are cast as recommendations of requests that the board of directors take specified acllon are proper under
slals law. Accordingly, we will assume that a proposal drafted as a recommendatlon or suggesiion Is proper
unless the company demonstrates otherwise.

(2) Violation of law: It the proposal would, If Implemented, cause the company to violats any stale,
federal, or forelgn law to which {t is subject; . ’

Nove 1o PARAGRARH (1)(2): We will not apply this basls for exclusion to permit exclusion of a proposal on
?founcl!s that it would viciate forelgn law if compliance with the foreign law would result In a violallon of any slale or
aderal law. ’

(3) Violatlon of proxy rules: ¥ the proposal or supporiing statement Is contrary fo any of the
Commlsslon's proxy rules, Inoluding §240.144-9, which prohibits materlally false or misleading
statements In proxy solicliing malerlals;

{4) Personal grievance; speclal Interest; if the proposal relates lo the redress of a personal clalm ot
grlevance agalnst the company or any ofher person, or If it s designed 1o result In & benefit {o you, or to
further a personal Interest, which Is not shared by the other shareholders al large;

(B) Rolevance: If the proposal relates {o operatlons which account for less than & percent of the
compahy's iotal assets af the end of its most recent flscal year, and for less than 8 percent of its net
earnings and gross aalos for its most recent fiscal year, and Is not otherwise significanily related to the
company's business; .

(8) Absence of power/authorlly: If the company would lack the power or authorly {o Implement the
proposal;

(7) Management functions: if the proposal deals with a matier relaling to the company's ordinary
husiness operations; .

{8)-Dlrector elections: If ihe proposal:
(i) Would disquallfy a nominee who Is standing for election;
(Ily Would remove a director from offics before his or her term explred;

(i) Questlons the competance, buslness Judgment, or character of one of more nominees or
diractors;

{Iv) Seeks to Includs a specific Individual in the company's proxy materfals for election to the board
of directors; or

) Otherwise could affect the outsome of the upcoming election of directors.

(9) Confilcts with company's proposal: I the proposal diractly confllcts with one of the company's
own proposals to be submitted {o shareholders at the same meeling;

NOTE 10 PARAGRAPH {1)(8): A company's submission to the Gomwisslon under this section should speclfy the
points of confllot with the company's proposal,

http:/iwww.ceft.gov/egi-binfretrieveECTR 7gp=1&SID=8929bced3dSead50d fe8b8b3edSe.,, 10/24/2014
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(10) Substantlally Implemented: If the company has already substanttally l{nplemented the
proposal;

. Nove vo PARAGRAPH (){10): A company may exclude a sharsholder proposal that would provide an advisory
vote or sesk fulure advisory votes to approve the compensaltion of execulives as disclosed pursuant to ltem 402
of Regulation S-K (§229.402 of his ¢hapter) or any successor to ltem 402 {a “say-on-pay vote”) or that relates to
the frequenoy of say-on-pay votes, provided that In the most recent shareholder vote required by §240.14a-21(b)
of this chapter a single year {l.e,, one, two, or three years) recelved approval of a majorily of votes cast on the
maiter and the company has adopted a poiley on the frequency of say-on-pay votes that s conststont with the
cholce of the majoiity of voles cast in the most recent sharaholder vole recquired by §240.14a-21(b} of this chapler.

(11) Duplicatfon: If the proposal substantlally duplloafes another proposal prevloule submitted fo
the conipany by another proponent that will be Included In the company's proxy malerlals for the same
meeting; : .

{12) Resubmissions: If the proposal deals with substantially the same subject matter as another
proposal or proposals thal has or have been previously Included In the company's proxy materlals
within the praceding 6 calendar years, a company may excluds it from its proxy materials for any
meeting held within 3 calendar years of the last time It was included if the proposal recelved:

(1) Less than 3% of the vole If proposed once within the precading 6 calendar years;

{I) Less than 6% of the vote on its last submisslon to shareholders If proposed twice previously
within the preceding 6 calendar years; or

() Less than $0% of the vote on its last submisslon lo shareholders If proposed three tmes or
more previously within the precading & calendar years; and

(13) Speoitle amount of dividends: If the propesal retates to spsclfic amounts of cash or stock
dividends. )

() Question 10: What prosedures must the company follow f It Intends to exclude my proposal? (1}
If the company Intends to éxclude a proposal from lts proxy materlals, it must file its reasons with the
Gomivisslon no later than 80 celendar days before it flles lis definitive proxy statement and form of
proxy with the Commission. The company must simultaneously provide you with a copy of ils
submission. The Commission slaff may permit the company to make Its submission later than 80 days
before the company files its definitive proxy statement and form of proxy, if the company demonstrates
good cause for missing the deadline,

{2) The company must flle six paper coples of the followlng:
() The proposal;

(i) An explanation of why the company belleves that it may exclude the proposal, which should, if
polsslbte, rofer to the most recent applicable authorlly, such as prior Division letters Issued undet the
tule; and

(1) A supporiing opinlon of counsel when such reasons are based on matlers of state or forelgn
law,

{K) Question 11: May | submit my own stalement to the Commlission responding to the company’s
arguments? . .

Yes, you may submit a response, but it is not required. You should try to submit any response to
us, with a copy io the company, as soon as possible after the company makes its submisslon, This way,
the Commission staff will have time fo consider fully your submisslon hefore I lssues its response. You
should submit six paper coples of your response,

(1) Question 12 If the company Includes my shareholder proposal It its proxy malerlals, what
information about me must it include along with the proposal ltself?

http:/Arvww ecfi.gov/egi-bin/rettieveBCFR?7gp=1&SID=8929bced3dSead50dfc8b8b3edSe.., 10/24/2014
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(1) The company's proxy stalement must includs your name and address, as well as the number of
the company's voting securltles that you hold. However, instead of providing thatinformatton, the
company may Instead Include a statement that it will provide the information o sharsholders promptly
upon recelving an oral or wrltten request, '

{2) The company Is not responsible for the contents of your proposal or supporiing statement,

(m) Question 13: What can | do if the company includes in its proxy statement reasons why it
belleves shareholders should not vote in favor of my proposal, and { disagree with some of Ifs
statoments?

() The sompany may elect {o Include In its proxy statement reasons why it belleves shareholders
should vote agalnst your proposal. The company Is allowed to make arguments reflecting lts own polnt
. of view, just as you may express your own polnt.of view In your proposal's supporiing statement.

(2) However, if you belleve that the company's opposilion fo your proposal contalns materlally false
or mlsleading statements that may violate our antl-fraud rule, §240.14a-8, you should promptly send to
the Gommisslon staff and the company a lstter explalning the reasons for your view, along with a copy
of the company's statements opposing your proposal, To the extent possible, your leller should Include
specific factual Information demonsiraling the Inacouracy of the company's claims. Time permitiing, you
ray wish o try to work out your differences with the company by yourself before contacling the
Commission staff,

(3) We require the company to send you a copy of ils statements opposing your proposal befors It
sends lts proxy materlals, so that you may bring fo our attenfion any malerlally false or misleading
statements, under the followlng neframes:

() f our no-action response requires that you make revislons to your proposat or supporting
statement as a condition to requiring the company to Include it In its proxy materlals, then the company
raust provide you with a copy of its opposition statements no laler than 6 calendar days after the
company racelves a copy of your revissd proposal; o

(i) In all other cases, the company must provide you with a copy of its opposition stalements no
later than 30 calendar days before its fllos definiiive coples of Its proxy statement and form of proxy
under §240,14a-6,

163 FR 28119, May 28, 1998; 63 FR 60622, 60823, Sept. 22, 1988, as amended at 72 FR 4188, Jan. 28, 2007; 72
FR 70456, Dec. 11, 2007; 73 FR 977, Jan, 4, 2008; 76 FR 80486, Feb. 2, 2011; 78 FR 66782, Sepl. 16, 2010}

http:/iwww.ecfr.gov/egi-bin/retrleveECFR 2gp=1&SID=8929bced3dSead50dfc8b8b3cdSe...  10/24/2014
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L.y Securties and Exchange Gommission

‘Division of Corporation Finance
Securlties and Exchange Commission

Shareholder Proposals

Staff Legal Bulletin No. 14F (CF)

Action: Publication of CF Staff Legal Bulietin
Date: October 18, 2011

Summaty: This staff legal bulletin provides Information for companles and
sharaholders regarding Rule 14a-8 under the Securmes Exchange Act of
1934,

Supplementary Information: The statements in this bulletin represent
the views of the Division of Corporation Finance (the “Divislon”), This
bulletin Is not a rule, regulation or statement of the Securities and
Exchange Comnalsston (the “Commission”). Further, the Commisslon has
neither approved nor disapproved Its content.

Contacts: For further Informatlon, please contact the Divislon's Office of
Chief Counsel by calling (202) 5513500 or by submitting a web~-based
request form at https://its,sec.gov/cgi-bin/corp_fin_Interprative,

A. The purposa of this bulletin

This bulletin Is part of a continuing effort by the Division to provide
- guldance on Important Issues arising under Exchange Act Rule 14a-8,
Specifically, this bulletin contains Information regarding:

¢+ Brokers and banks that ;;onstltute “record” holders under Rule 14a-8
(b)(2)(1) for purposes of verlfying whether a beneficlal owner Is
ellgibie to submit a proposal under Rule 14a-8;

* Common errovs shareholders can avold when submitting proof of
ownership to companles;

+ The submission of revised proposals;

* Procedures for withdrawlng no-action requests regarding proposals
submitted by multiple proponents; and

+ Tha Divislon’s new process for transmitting Rule 14a-8 no-actlon
responses by emall,

. You can find additional guldance regarding Rule 14a-8 In the following
bulletins that are avallable on the Commisslon’s website: SLB No, 14, SLB
No. 14A, SLB No, 14B, SLB No. 14C, SLB No. 14D and SLB No, 14E.

hitp:/iwww.sec.govfinterps/legal/cfsib14f htm . 10242014




Staff Legal Bulletin No, 14F (Sharcholder Proposals) Page 2018

B, Tha types of brokets and hanks that constitute “record” holders
under Rule 14a-8(b)(2)(1) for purposes of verifying whether a
beneficlal owner s eligible to submit a proposal under Rule 14a-8

1. EBligibillty to submit a proposat under Rule 14a-8

To be eliglble to submit a shareholder proposal, a shareholdér must have
continuously held at least $2,000 In market value, or 1%, of the company's

+ securities entitled to be voted on the proposal at the shareholder meeting .
for at least ons year as of the date the shareholder submits the proposal,
The shareholder must also continue to hold the required amount of
securitles through the date of the meeting and must provide the company
with a writien statement of Intent to do so.4

The steps that a sharsholder must take to verify his or her eligibliity to
submit a proposal depend on how the shareholder owns the securities,
There are two types of security holders In the U.S.! registered owners and
benefictal owners,? Reglstered owners have a direct relationshlp with the
[ssuer because thelr ownership of shares Is listed on the records maintalned
by the Issuer or its transfer agent. If a shareholder Is a registered owner,
the company can independently confirm that the shareholder’s holdings
satlsfy Rule 14a-8(b)’s eligibility requirement.

The vast majority of Investors In shares Issued by U,S, companles,
howevat, are beneficlal owners, which means that they hold thelr securities
tn book-entry form through a securitles Intermediary, such as a broker or a
bank. Beneficlal owners are sometimes refefred to as “street name”
holders. Rule 14a-8(b){2){l) provides that a beneflclal owner can provide
proof of ownershlp to support his or her eligibliity to submit a proposal by
submitting a written statement “from the ‘record’ holder of [the] securities
(usually a broker or bank),” verifying that, at the time the proposal was
submitted, the shareholder held the required amount of securitles

contlnuously for at least one year.2
2. The role of the Deposltory Trust Company

Most large U.S. brokers and banks deposit thelr customers’ securitles with,
and hold those securitles through, the Depository Trust Company (*DTC"),
a registered clearing agency acting as a securitias depository, Such brokers
and banks are often referred to as “participants® In DTC.2 The names of
these DTC participants, howevar, do not appear as the registered ownars of
the secutities deposited with DTC on the list of shareholders malntalned by
the company or, more typically, by its transfer agent. Rather, DTC's
nominee, Cede & Co., appears on the shareholder list as the sole reglstered
owner of sactititles deposited with DTC by the DTC participants. A company
can request from DTC a “securities position Hsting” as of a specified date,
which identlfles the DTC participants having a position In the company’s
securltles and the number of securlties held by each DTC participant on that

date® ©

3. Brokers and banks that constitute “racord™ holders under Rule
14a-8(h)(2)(1) for purposas of verifying whether a benefictal
ownar Is ellgible to submit a proposal under Rula 14a-8

In The Hain Celestlal Group, Inc, (Oct. 1, 2008), we took the position that
an Introducing broker could be considered a “record” holder for purposes of
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Rule 14a-8(b)(2)(1). An Introducing broker Is a broker that engages In sales
and other activities Involving customer contact, such as opening customer
accounts and accepting customer orders, but Is hot permitted to malntaln

custody of customer funds and secutities.® Instead, an Introducing broker
engagas another broker, known as a “clearing broker,” to hold custody of
client funds and securlties, to elear and exscute customer trades, and to
handle other functions such as Issulng conflymations of customer trades and
customer account statements. Clearlng brokars generally are DTC
participants; Introducing brokers generally are not, As introducing brokers
generally are not DTC particlpants, and thersfore typlcally do not appear ont
DTC’s securitles position listing, Haln Celestial has required companles to
accept proof of ownership letters from brokers In cases where, unlike theé
positions of reglstered owners and brokers and banks that are DTC
participants, the company Is unable to verlfy the positions agalnst Its own
or its transfer agent’s records or agalnst DTC’s securlties position listing.

In iight of questlons we have recsived following two recent court cases
relating to proof of ownership under Rule 14a-8* and In light of the
Commisslon’s discussion of registered and beneficial owners In the Proxy
Mechanlics Concept Release, we have reconsidered our views as ta what
types of brokers and banks should be consldered “record” holders under
Rule 14a-8(b)(2)(1). Because of the transparency of DTC particlpants’
positions In a company’s securltles, we will take the view going forward
‘that, for Rule 14a-8(b)(2)(l) purposes, only DTC participants should be
viewed as “record” holders of securities that are deposited at DTC, As a
result, we will no longer follow Haln Celestlal,

We belleve that taking this approach as to who constltutes a “record”
holder for purposes of Rule 14a-8(b)(2){I} wili provide greater ¢certalnty to
beneficial owners and companies, We also note that this approach Is
cohsistent with Exchange Act Rule 12g5-1 and a 1988 staff no-actlon letter

addressing that rule,2 under which brokers and banks that are DTC
participants are considered to be the recotd holders of securities on deposit
with DTC when calculating the number of record holders for purpeses of
Sections 12(g) and 15(d) of the Exchange Act.

Companles have occaslonally expressed the view that, because DTC's
nominee, Cede & Co,, appears oh the shareholder list as the sole registered
owner of securltles deposlited with DTC by the DTC participants, only DTC or
Cade & Co. should be viewed as the “racord” holder of the securitles held

on deposlt at DTC for purposes of Rule 14a-8(b)(2){1}, We have never
interpreted thetule to require a shareholder to obtain a proof of ownership
letter from DTC or Cede & Co., and nothing In this guldance should be
construed as changing that view.

How can a shareholder determine whether his or her broker or bank Isa
DTC participant?

Shareholders and companles can confltin whether a particulay broker or
bank Is a PTC participant by checking DTC's participant list, which Is
cutrently avallable on the Internet at

. http://www.dtcc.com/~/madla/Files/Downloads/client-
center/DTC/alpha.ashx,

What If a shareholder’s brokar or bank Is not on DTC’s participant llst?
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The shareholder wlfl need to obtaln proof of ownership from the DTC
participant through which the securltles are held, The shareholder
should be able to find out who this DTC participant Is by asking the

shareholder’s broker or bank.?

If the DTC particlpant knows the sharaholder's broker or bank’s
holdings, but doss hot know the shareholder’s holdings, a shareholder
could satlsfy Rule 14a-8(b)(2){1) by obtaining and submitting two proof
of ownershlp statemeants verlfylng that, at the time the proposal was
submitted, the required amount of secutities were continuously held for
at least one year - one from the shareholder's broker or bank -
confirming the shareholder’s ownership, and the other-from the DTC
participant confirming the broker or bank’s ownership.

How wiil the staff process no~actlon requests that argue for exclusfon on
the basls that the shareholder’s proof of ownership Is not from a DTC
participant?

“The staff will grant no-action rellef to a company on the basis that the

" shareholder's proof of ownership Is not from a DTC participant only If
the company’s notice of defect describes the required proof of
ownership In a manner that Is consistent with the guldance contalned In
this bulletin, Under Rule 14a-8(f)(1), the shareholder will have an
opportunity to obtaln the requisite proof of ownership after receiving the
notice of defect,

C, Common errors shareholders can avoid when submitting proof of
ownershlp to companies

In this section, we describe two common etrors sharsholders make when
submitting proof of ownership for purposes of Rule 14a-8(b)(2), and we
provide guldance on how to avold these errors.

First, Rule 14a-8(b) requlres a shareholder to provide proof of ownership
that he or she has “continuously held at least $2,000 In market value, or
1%, of the company’s securitles entltled to be voted on the proposal at the
meeting for at least one year by tha date you submit the

proposal’ (emphasls added) A2 We note that many proof of ownership
letters do not satlsfy this requirement because they do not verlify the
shareholder’s beneficlal ownership for the entire one-year perlod preceding
and Including the date the proposal Is submitted. In some casss, the letter
speaks as of a date before the date the proposal Is submitted, thereby
leaving a gap between the date of the verification and the date the proposal
Is submitted. In other cases, the letter speaks as of a date arter the date
the proposal was submitted but covers a period of only one year, thus
falling to verify the shareholder's beneficlal ownership over the required full
one-year perlod preceding the date of the proposal’s submission,

Second, many letters fall to confirm continuous ownership of the securities.
This ¢an occur when a broker or bank submits a letter that confirms the
shareholder's beneficlal ownership only as of a specified date but omits any
reference to contlnuous ownershlp for a one-year period,

We recognlze that the requirements of Rule 14a-8(b) are highly prescriptive
and can cause Inconvenlence for shareholders when submitting proposals.
Aithough our administration of Rule 14a-8(Db) Is constrained by the terms of

https//wvww.sec. gov/interps/legal/efslbl4f him | 10/24/2014




Staff Legal Bulletin No, 14F (Shateholder Proposals) . Page 5 of 8

the rule, we belleve that shareholders can avold the two errors highlighted
above by arranging to have thelr broker or bank provide the required
verlfication of ownership as.of the date they plan to submit the proposal
using the following format:

“As of [date the proposal Is submitted], [name of shareholder}
held, and has held continuously for at least one year, [riumber
of sacurlties] shares of [company hame] [class of seciitities], 2+

As discussed above, a shareholder may also heed to provide a separate
written statement from the DTC participant through which the shareholder's
securittes are held if the shareholder’s broker or bank Is not a DTC
participant,

D. Tha submission of revised proposals

On occaslon, a shareholder will revise a proposal after submitting It to a
company, This section addresses uestions we have recelved regarding
revisions to a proposal or supporting statement.

1, A shareholder submits & timely proposal. The sharsholder then
submits a revised proposal befora the company’s deadline for
recelving proposals. Must the company accept the revisions?

Yes, In this slituation, we belleve the revised proposal serves as a
replacement of the Initlal proposal. By submitting a revised proposal, the
shareholder has effactively withdrawn the inltlal proposal. Therefore, the
shareholder Is not In violatlon of the one-proposal limitation in Rule 14a-8
(c).*’-a If the comgany intends to submilt a nho-action request, It must do so
with respect to the revised proposal,

Wa recognize that In Question and Answer E,2 of SLB No, 14, we Indicated
that If a shareholder makes revislons to a proposal before the company
submits lts no~action request, the company can choose whether to accept
the revislons. However, this guldance has led some companies to belleve
-that, In cases where shareholders attempt to make changes to an initial
proposal, the company Is free to lgnore such revisions even if the revised
proposal is submitted before the company’s deadline for recelving
shareholder proposals. We are revising our guldanca on this Issue to make

clear that a company may not ignore a revised proposal In this sltuation 22

. 2. A shareholder submits a ttmely'pioposal._After the deadline t:or
recelving proposals, the shareholder submits a revised proposal,
Must the cotipany accept the revistons? )

No. If a shareholder submits revistons to a proposal after the deadline for
recelving proposals under Rule 14a-8(e), the company Is not required to
accept the revislons, However, If the company does not accept the
revislons, It must treat the revised proposal as a second proposal and
submit a notice stating its Intentlon to exclude the revised proposal, as
required by Rule 14a-8(j). The company’s hotice may cite Rule 14a-8(e) as -
the reason for exciuding the revised proposal, If the company does not
accept the revisions and Intends to exclude the Initial proposal, It would

also need to submit Its reasons for excluding the Initlal proposal,

hitn/loowwr een.onviinternsflesal/efsihl4f him 10/24/2014




Siaff Legal Bulletin No. 14F (Shareholder Proposals) Pagé 608

3. If a shareholder submits o revised proposal, as of which date
must the shareholder prove his or her shatre ownership?

A sharaholder must prove ownership as of the date the ortiglnal proposal Is
submitted. When the Commlssion has discussed revislons to proposals, It
has not suggested that a revision triggers a requirement to provide proof of

. ownershlp a secohd time. As outlined:In Rule 14a-8(b), proving ownership
Includes providing a written statement that the shareholder Intends to
continue to hold the securities through the date of thé shareholder meeting,
Rule 14a“8(f)s2) provides that If the shareholder “falls In [his ot her}
promise to hold the required number of securltles through the date of the
meeting of shareholders, then the company wlill be permitted to exclude all
of {the same shareholder’s] proposals from Its proxy matetials for any
meeting held in the following two celendar years,” With these provisions In
mind, we do not interpret Rule 14a-8 as requiring additlonal proof of
ownership when a shareholder submits a revised proposal,*

E, Procadures.for withdrawing no-action requests for proposals
submitted by wultiple proponents

We have previously addressed the requirements for withdrawing a Rule
14a-8 no-actlon request In SLB Nos, 14 and 14C, SLB No, 14 notes that a
company should Include with a withdrawal lstter documentation
damonstrating that a shareholder has withdrawn the proposal. In cases
whete a proposal submitted by muitiple shareholders Is withdrawn, SLB No.
14C states that, If each shareholder has deslgnated a lead Individual to act
on Its behalf and the company [s able to demonstrate that the individual Is
authorlzed to act on behalf of all of the proponents, the company need only
provide a letter from that lead Individual indlcating that the lead Individual
Is withdrawing the proposal on behalf of all of the proponents,

Bacauss there Is no relief granted by the staff In cases where a no-action
request Is withdrawn following the withdrawal of the related proposal, we
recognlze that the threshold for withdrawing a no-action request need not
be ovetly burdensome, Golng forward, we will process a withdrawal request
If the company provides a letter from the lead fller that Includes a
representation that the lead fller Is authorized to withdraw the proposal on

behalf of each proponent Identified in the company’s no-action request.*®

F. Use of emall to transmit our Rulae 14a-8 no-action responses te
companies and proponents

To date, the Divislon has transmitted coples of our Rule 14a-8 no-action
responses, including coples of the correspondence we have recelved In
connection with such requests, by U.S, mall to companles and proponents,
We also post our response and the related correspondence to the
Commisslon’s website shortly after Issuance of our response,

In order to accelerate dellvery of staff responses to companies and
proponents, and to reduce our copying and postage costs, golng forward,
wae Intend to transmit our Rule 14a-8 no-action responses by emalil to
companies and proponents. We therefore encourage both companies and
proponents to Include emall contact Information In any cotraspondancs to
each other and to us, We will use U.S, mall to transmit our no-~actlon
response to any company ot proponent for which we do not have emall
contact Information,
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Given the avallabliity of our responses and the related correspondence on
the Commission’s webslte and the requirement under Rule 14a-8 for

_companles and proponents to copy each other on coirespondence
submitted to the Commission, we belleve 1t Is unnecessary to trapsmit
coples of the related correspondence along with our no-actlon response,
Therefore, we lantend to transmit only our staff response and not the
cotrespondence we recelve from the patties. We will contlnue to post to the
Commisslon’s webslte coples of this cortespondence at the same time that
we post our staff no-action response, S

1 see Rule 14a-8(b).

2 For an explanation of the types of share ownership In the U.S,, see
Concept Release on U.S, Proxy System, Releasa No. 34-62495 (July 14,
2010) [75 FR 42982] (“Proxy Mechanics Concept Release”), at Section ILA.
The term “beneflclal owner” does hot have a uniform meaning under the
federal securlties Jaws, It has a different meaning in this bulletin as
cornpared to “beneficlal owner” and “beneficial ownership” In Sectlons 13
and 16 of the Exchange Act, Our use of the term In this bulletin Is not
intended to suggest that registered owners are not beneflclal owners for
purposes of those Exchange Act provislons, See Proposed Amendments to
Rule i4a-8 under the Securltles Exchange Act of 1934 Relating to Proposals
by Securlty Holders, Release No, 34-12598 (July 7, 1976) [41 FR 29982},
at 1.2 (“The term ‘beneficlal owner’ when used In the context of the proxy
rules, and In light of the purposes of those rules, may be Interpreted to
have a broader meaning than it would for certain other purpose[s] undet
the lfgderal securitles Jaws, such as reporting pursuant to the Willlams
Act.”),

21f a shareholder has flled a Schedule 13D, Schedule 13G, Form 3, Form 4
or Form 5 reflecting ownership of the requlred amount of shares, the
shareholder may Instead prove ownership by submitting a copy. of such
fllings and providing the additiona! Informatlon that Is described In Rule
14a-8(b)(2)(1).

4 DTC holds the deposited securities i “fungible bulk,” meaning that there
are no specifically identiflable shares directly owned by the DTC
particlpants, Rather, each DTC participant holds a pro rata Interest or
position In the aggregate number of shares of a particular Issuer held at
OTC, Correspondingly, each customer of a DTC particlpant - such as an
Individual investor ~ owns a pro rata Interest In the shares in which the DTC
particlpant has a pro rata Interest. See Proxy Mechanlcs Concept Relsase,
at Sectlon 11.B.2,a, ’

3 gee Exchange Act Rule 17Ad-8,

8 See Net Capltal Rule, Release No. 34-31511 (Nov. 24, 1992) [57 FR
56973] (*Net Capltal Rule Release”), at Section IL.C,

1 see KBR Inc. V. Chevedden, Civil Actlon No. H-11-0196, 2011 U.S. Dist,
LEXIS 36431, 2011 WL 1463611 (S.D. Tex. Apr. 4, 2011); Apache Corp, v.
Chevedden, 696 F, Supp. 2d 723 (S.D, Tex, 2010}, In both cases, the court
. concluded that a securitles Intermedlary.was not a record holder for
purposes of Rule 14a-8(b) because It did not appear on a list of the
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company’s hon-objecting beneficlal owners or on any DTC securitles
position listing, nor was the Intermediary a DTC particlpant.

2 Techne Corp. (Sept. 20, 1988).

2 1n addition, If the shareholder's broker Is an Introducing broket, the
shareholder’s account statements should Include the clearing broker's
identity and telephone number, See Net Capltal Rule Release, at Sectlon
IL.C.(ll1), The clearing broker will generally be a DTC participant.

49 For purposes of Rule 14a-8(b), the submisslon date of a proposal will
generally precede the company's recelpt date of the proposal, absent the
use of elactronic ot other means of same~day dellvery,

AL This format is acceptable for purposes of Rule 14a-8(b), but It Is not
mandatory or exclusive, .

42 ps such, it is not appropriate for a company to send a notice of defect for
multiple proposals under Rule 14a-8(c) upon recelving a revised proposal.

13 This position will apply to all proposals submitted after an Initial proposal
but before the company’s deadiine for recelving proposals, regardiess of
whether they are explicitly labeled as “revistons” to an Initlal proposal,
uhless the shareholder affirmatively indicates an Intent to submit a second,
additional proposal for incluston In the company’s proxy materfals, In that
case, the company must send the sharsholder a notice of defect pursuant
to Rule i4a-8{f)(1) If It intends to exclude elther proposal from its proxy
materjals In rellance on Rule 14a-8(c). In light of this guldance, with
respect to proposals or revisions recelved before a company’s deadiine for
submisslon, we will no longer follow Layne Christensen Co. (Mar, 21, 2011)
and other prior staff no-action letters In which we took the view that a
proposal would violate the Rule 14a-8(c) one-proposal limitation If such
proposal is submitted to a company after the company has elthet submitted
a Rule 14a-8 no-action request to exclude an eatller proposal subrmitted by
the same proponent or notified the proponent that the earller proposal was
excludable under the rute,

12 ggg, 6.g., Adoption of Amendments Relatlng to Proposals by Security
Holders, Release No. 34-12999 (Nov. 22, 1976) [41 FR 52994].

15 pecause the relevant date for proving ownership under Rule 14a-8(b) Is

the date the proposal Is submitted, a proponent who does not adequately

prove ownership In connection with & proposal Is not permitted to submit
_ another proposal for the same meeting on a later date.

18 nNothing In this staff position has any effect on the status of any

shareholder proposal that Is not withdrawn by the proponent or its
authotlzed representative,
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cuniiiesandiExeharige Commission

Dlvislon of Corporatton Finance
- Securltles and Exchange Commisston

Shareholder Proposals

Staff Legal Bulletin No. 146 (CF)
Action: Publication of CF Staff Legal Bulletin
Pate: October 16, 2012

summary: This staff legal bullatin provides information for companies and
shareholdars regarding Rule 14a-~8 under the Securitles Exchange Act of
1934,

supplementary Informatlon: The statements In this bulletin represent
the views of the Divislon of Corporatlion Finance (the “Division”). This
buletin s not a rule, regulation or statement of the Securitles and
Exchange Commilssion {the “Commission®). Further, the Commission has
nelther approved nor disapproved Its content.

Contacts: For further Information, please contact the Divislon’s Office of
Chief Counssl by calling (202) 551-3500 or by submitting a web~based
request form at https://its.sec.gov/cgl-bin/corp_fin_interpretive,

A. The purpose of this bulletin

This bulletin Is part of a continuing effort by the Division to provide
guldance on Important issues arlsing under Exchange Act Rule 14a-8,
Specifically, this bulletin contalns Information regarding:

¢ the patties that can provide proof of ownership under Rule 14a-8(b)
(2)(1) for purposes of verlfying whether a beneficlal owner Is ellgible
to submit a proposal under Rule 14a-8;

+ the manner In which compantes should notify proponents of a fallure
to provide proof of ownhership for the one-year petiod requlred under
Rule 14a-8(b)(1); and

+ the use of webslte references In proposals and suppotting
stataments,

You can find additional guldance regarding Rule 14a-8 In the following
hulletins that are avallable on the Commission’s webslte: SLB No. 14, SLB
. Mﬂg._lﬂa » SLB No,_148B, SLB No, 14C, SLB No. 14D, SLB No, 14F and SLB

B. Partles that can provide proof of ownership under Rule i4a~-8(b)
{2}(1) for purposses of verlfylng whather a beneflclal owner ls
efigible to submit a proposal under Rule 14a-8
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"1, Sufficlency of proof of ownership letters provtded by
afflitates of DTC partlcipants for purposes of Rule 14a-8(1)(2)
Q)

To be eligible to submit a proposal uhder Rule 14a-8, a shareholder must,
among othier things, provide docuientatlon evidancing that the
shareholder has contintiously held at least $2,000 In market value, ot 1%,
of the company’s securitles entitled to be voted on the proposal at the
shareholder meeting for at least one yaar as of the date the shareholder
submits the proposal, If the shareholder Is a beneficlal owner. of the

" sacuritles, which means that the securities are held In book-entry form
through a securlties Intermediary, Rule 14a-8(b)(2)(1) provides that this
documentation can be in the form of a “written statement from the ‘record’
holder of your securities (usually a broker or bank)....”

In SLB No. 14F; the Division dascribed Its view that only securitles

Intermediarles that are participants In the Deposttory Trust Company

(*DTC”) should be viewed as “record” holders of securities that are

deposited at DTC for purposes of Rule 14a-8(b)(2)(I), Therefore, a

beneficlal owner must obtaln a proof of ownership letter from the DTC

patticipant through which Its securitles are held at DTC In order to satisfy
the proof of ownership requirements in Rule 14a-8,

During the most recent proxy season, some companles questioned the
sufficiency of proof of ownearship letters from entities that were not
themselves DTC participants, but werae afflllates of DTC participants.t By
virtue of the afflliate relationship, we belleve that a sscurltles intermediary
holding shares through Its afflllated DTC particlpant should be In a position
to verlfy Its customers’ ownership of securitles, Accordingly, we are of the
vlew that, for purposes of Rule 14a-8(b)(2)(1), a proof of ownership letter
from an afflllate of a DTC participant satisfies the requirement to provide a
proof of ownership letter from a DTC participant,

2. Adequacy of proof of ownership lefters from securitles
intermediarias that are not hrokers ot banks

We understand that there are clrcumstances in which securities
intermediarles that are not brokers or banks malhtain securitles accounts In
the ordinary courss of thelr buslness. A shareholder who holds securitles
through a securitles Intermediary that Is not a broker or bank can satisfy
Rule 14a-8's documentation requirement by submitting a proof of
ownarship letter from that securities Intermediary.? If the securities
Intermediary Is not a DTC particlpant or an afflliate of a DTC participant,
then the shareholder will also need to obtaln a proof of ownership letter
from the DTC participant or an affillate of a DTC participant that can verify
the holdings of the securlties intermediary.

C. Manner in which companles should notify proponents of a fallure
to provide proof of ownership for the one-year period required
under Rule 14a~8(b)(1) .

As discussed in Sectlon C of SLB No. 14F, a common error n proof of
~ownership letters Is that they do not verify.a proponent’s beneflclal
’ ownership for the entire one-year perlod preceding and Including the date
the proposal was submitted, as required by Rule 14a-8(b)(1). In some
cases, the letter speaks as of a date before the date the proposal was -
submitted, thereby leaving a gap between the date of verification and the
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date the proposal was submitted. In other cases, the letter speaks as of a
date after the date the proposal was submitted but covers a perlod of only
one year, thus falling to verify the proponent’s beneficlal ownership over

.o thc; rﬁqulred full one-year perlod precading the date of the proposal’s
submission,

Under Rule 14a-8(f), If a proponent fails to follow one of the eligibility or
procedural requirements of the rule, a company may exclude the proposal

. only If It notifles the proponent of the defect and the: proponent fails to
correct It. In SLB No. 14 and SLB No. 14B, we explalned that companies
should provide adequate detall about what a proponent must do to remedy
all eligibllity or procedural defects, | -

We are concerned that companles’ notices of defect are not adequately
describing the defects or explaining what a proponent must do to remedy
defects in proof of ownershlp letters, For example, some companies’ notlces
of defect make no mention of the gap In the perlod of ownership covered by
the proponent’s proof of ownership letter or other specific deficlencles that
the company has kientifled, We do not belleve that such notices of defect
serve the purpose of Rule 14a-8(f),

Accordingly, going forward, we will not concur in tha excluston of a proposal
under Rules 14a-8(b) and 14a-8(f) on the basis that a proponent’s proof of
ownershlp does not cover the one-year perlod preceding and Including the
date the proposal Is submitted unless the company provides a notice of
defect that identifies the specific date on which the proposal was submitted
and explains that the proponent must obtaln a new proof of ownetship
letter verifying continuous ownership of the requisite amount of securlties
for the one-year perlod preceding and Including such date to cure the
defect, We view the proposal’s date of submisslon as the date the proposal
Is postmarked or transmitted electronically. Identifying In the notice of
defect tha specific date on which the proposal was submitted will help a
proponent better understand how to reredy the defects described above
and will be particularly helpful In those Instances In which it may be difficult
for a proponent to determine the date of submisslon, such as when the
proposal Is not postmarked on the same day It Is placed in the mall, In
additlon, companles should Include coples of the postmark or evidence of
electronic transmission with thelr no-actlon requasts,

D, Use of website addresses in proposals and supporting
statements

Recently, a humber of proponents have Included In thelr proposals or In
thelr supporting statements the addresses to wabsltes that provide more
Information about thelr proposals, In some cases, companles have sought
to exclude elther the website address or the entire proposal due to the
reference to the webslte address.

In SLB No. 14, we.explained that a reference to a website address In a
proposal does not ralse the concerns addressad by the 500-word limitation
In Rule 14a-8(d). We continue to bs of this view and, accordingly, we will
continue to count a wehsite address as one word for purposes of Rule 14a-8
(d), TO the extent that the company seeks the exclusion of a website
reference In a proposal, but not the proposal itself, we will continue to
follow the guldance stated In SLB No. 14, which provides that references to
webslte addresses in proposals or supporting statements could be subject
to exclusion under Rule 14a-8(1)(3) if the Information contained on the
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website Is materlally false or misleading, lrrelevant to the subject matter of
the pr%posal or otherwlise In contraventlon of the proxy rules, Including Rule
14a-9,

In light of the growing Interest In Including references to webslte addresses
In proposals and supporting statements, we are providing additional
guidance on the appropriate use of website addresses In proposals and
supporting statements.?

1. References to website addresses In a proposal or
supporting statement and Rule 14a-8(1)(3)

.References to websltes In a proposal ot supporting statement may ralse
concerns under Rule 14a-8(1)(3), In SLB No, 14B, we-stated that the
excluston of a proposal under Rule 14a-8(1)(3) as vague and.indeflnite may
be appropriate If nelther the shareholders voting on the proposal, not the
company In implementing the proposal (If adopted), would be able to
determine with any reasonable certainty exactly what actlons or measures
the proposal requires, In evaluating whether a proposal may be excluded
on this basls, we conslder only the Information contalned In the proposal
and supporting statement and determine whether, based on that
Information, shareholders and the company can determine what actions the
proposal seeks. ’

If @ proposal or supporting statement refers to a webslte that provides
information necessary for shareholders and the company to understand
with yeasonable certalnty exactly what actions or measures the proposal .
raquires, and such Informatlon Is not also contained In the proposal or In
the supporting statement, then we belleve the proposal would raise
concerns under Rule 14a-9 and would be subject to exciusion under Rule
14a-8(1)(3) as vague and Indeflnite, By contrast, If shareholders and the
company can understand with reasonable certainty exactly what actions or
measures the proposal requlres without reviewlng the Information provided
oh the webslte, then we belleve that the proposal would hot be subject to
exclusion under Ruls 14a-8(1)(3) on the basls of the reference to the
webslite address. In this case, the Information on the website only
supplements the information contained In the proposal and In the
suppotting statement,

2. Providing the company with the matarials that will be
published on the referenced webslte

We recognize that if a proposal references a website that Is not operational
at the time the proposal Is submitted, It will be Impossible for a company or
the staff to evaluate whether the website reference may be excluded. In
our view, a reference to a non~operational website I a proposal or
supporting statement could be excluded under Rule 14a-8(1)(3) as
Irrelevant to the subject matter of a proposal, We understand, however,
that a proponent may wish to Include a reference to a website contalning
Informatlon related to the proposal but walt to activate the website until it
becomes clear that the proposal will be Included in the company’s proxy
materlals, Therefore, we will not concur that a reference to a website may
ba excluded as lrrelevant under Rule 14a-8(1)(3) on the basls that It Is not
yet operational If the proponent, at the time the proposal Is submitted,
provides the company with the materlals that are Intended for publication
on the webslte and a representation that the websits will becomes
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operational at, or priot to, the time the company files its definitive proxy
materlals. :

3, Potentlal Issues that may arisa if the content of a
referencad website changes after the proposal Is submitted

To'the extent the information on a webslte changes after submission of a
proposal and the company belleves the revised information renders the
wabslte reference excludable under Rule 14a-8, a company seeking our
concurrence that the webstte reference may be excluded must submit a

. letter presenting Its reasons for dolng so. While Rule 14a-8(f) requires a
company to submit its reasons for excluslon with the Commissioh no later
than 80 calendar days before It files Its definltlve proxy materlals, we may
concur that the changes to the referanced website constittte “good cause”
for the company to flle fts reasons for-excliding the website reference after
the 80-day deadline and grant the company’s request that the 80-day
requirement he walved,

1 An entity. Is an “affiffate” of a DTC particlpant If such antity directly, or
Indirectly through one or more Intermediaries, controls or Is controlled by,
or Is under common contro) with, the DTC participant. '

2 Rule 14a-8(b)(2)(1) Itself acknowledges that the record holder Is “usually,”
but not always, a broker or bank.

2 Rule 14a-9 prohibits statements In proxy matetlals which, at the time and
In the lght of the clrcumstances under which they are made, are falss or
misleading with respect to any materlal fact, ot which omit to state any
materlal fact necessary in order to make the statements not false or
misleading.

3 A website that provides more Information about a sharehoider proposal
may constitute a proxy solicitation under the proxy rules. Accordingiy, we
remind sharsholders who elect to Include webslte addresses in thelr .
proposals to comply with all applicable rules regarding proxy solicltations.
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Jamieson, Sally A

From:

Sent:

To:

Ce

Subject:
Attachments:

Dear Ms. Jamieson,

***EISMA & OMB Memorandum M-07-16***
Thursday, December 04, 2014 11:43 PM
Jamieson, Sally A

Pauley, Rosematy L.

Rule 14a-8 Proposal (FE) blb
CCEO0024.pdlf

Attached is the rule 14a-8 proposal stock ownership verification.
Please acknowledge receipt.

Sincerely,
John Chevedden
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Phone # ~1PBpaRA & OMB Memorandum M-P7-16"
John R, Chevedden **F{®&MA & OMB Memorandum M-07
Via fresidie i OMB Memorandum M-07-16* e J

To Whom Jt May Concerp!

This letter is provided at the request of Mx, John R. Chevedden, a eustomer of Fidelity
Investments,

_ Pleage accept this letter as confitmation that as of the date of this letter, Mx, Choevedden has
continuously owned 1o fewer than 100,000 shares of Timken Company (CUSIP; 887382104,
trading symbol: TKR), no fewer than 90,000 shares of RirstBnergy Corp, (CUSIP: 337932107,
trading symbol: FB), 1o fewer than 100,000 shares of Con Way, Inc, (CUSIP: 205944101, teading
symbol: CNW) and no fower than 200,000 shares of Intel Carp. (CUSIP; 458140100, trading

" symbol: INTC) sines June 1, 2013 (in excess of vighteen months).

1 oan also confitm that as of the date of this letter, M. Chovedden has continuously owned no
fower than 200,000 shares of Manitowos Company (CUSIP: 563571108, trading symbol: MTW)
since November 19, 2013 (in oxosss of twelve months), no fewer than 80,000 shares of Pacifio
Qas and Rleotrlo Company (CUSIP: 69331C108, trading symbol: PCG) siaco November 1, 2013
(in excess of thirteon months) and no fower than 50.000 shares of Anthem, Inc. (CUSIP:
"035752103, trading symbol: ANTM) since September 20, 2013 (in extoss of fourtesn months).

The shares referenced above are yegistered In the name of National Financial Sorvices LLC, a
DTQ pactioipant (DTC number: 0226) and Fidellty Investments affiliate. i

Y hope you find this information helpful. Ifyou have any questions regarding this issue, please
feel free to contact me by calling 800-800-6390 batween the hours of 8;30 a.m. and 5:00 p.m.
Central Tims (Mounday through Friday). Press 1 when asked if this oall Is a response to a letter or
phone call; press *2 to reach an individual, then enfer my 5 digit extension 48040 when

prompled,

Sincerely,

Qeorge Stasinopoulos
Client Services Speotalist

Our File: W422554-03DEC14

Fidaly Brokarags Services UG, Membor NYSE, SIPC
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Phone PBREHA & OMB Memorandum M-07-16"*
John R, Chevedden ' X
Via Psimpiie 30OMB Memorandum M-07-1 G‘E@‘ & OMB Mermorandum M-07-{f8% J
To Whom It May Concern:

This Jetter 18 provided at the request of Mr, Jotm R. Chevedden, a custower of Fidelity
Investments.

Ploago accopt this lotter as confirmation that as of the date of this letter, Mr, Chevedden has

" continuously owned no fewer than 100.000 shares of Thmken Company (COSTP: 887389104,
trading symbol: TKR), no fower than 90,000 shares of PivstEnergy Corp, (CUSIP: 337932107,
trading symbo); FB), o fewek than 100.000 shases of Con Way, Ino, (CUSIP: 205944101, trading
symbol: CNW) and no fower than 200.000 shares of Xntel Corp, (CUSIP: 458140100, trading
symbol: INTC) since June 1, 2013 (in excess of eightesn months).

1 can also confirm that as of the date of this Jetter, Mr. Chevedden has contihvously owned no
fower tian 200.000 shares of Manitowoo Company (CUSIP: 563571108, trading symbol: MT'W)
since November 19, 2013 (in excess of twelve months), no fewer than 80,000 shares of Patifio
Gas and Electelo Company (CUSIP: 69331C108, ivading symbol: PCG) sinos November 1, 2013
(in excess of thirteen wonths) and no fower than 50.000 shares of Anthen, fuc, (CUSIP;
035752103, rading symbol: ANTM) since September 20, 2013 (in excess of fourieen months),

Tho shares rofcrenced above are registered i the namo of National Financial Services LLC, a
DTC pastioipant (DTC number: 0226) and Fidelity Investusents affiliate. :

1 hopoe you find thls information helpful, Ifyou have any questlons regarding this issuo, please
feol frea to contaot me by calling 800-800-6890 betweon the hours of 8:30 aru, and 5:00 p.m,
Central Time (Monday through Friday). Press 1 when asked if this call Js 4 responso to a letter or
phone :all; press 32 to teach an individual, thon enter myS digit extension 48040 when
prompied.

Sincerely,

George Stasinopovlos
CHent Sarvicos Speojalist

Our File: W422554-03DBEC14

Fdolity Brokanspa Sanjeas LLC, Member NYSE, SIPG




EXHIBIT B
Proposed Amendments to the Articles
AMENDED ARTICLES OF INCORPORATION OF FIRSTENERGY CORP.

* k%

ARTICLE IX

Subject to any Preferred Stock Designation, to the extent applicable law permits these
Amended Articles of Incorporation expressly to provide or permit a lesser vote than a two-thirds
vote otherwise provided by law for any action or authorization for which a vote of shareholders
is required, including, without limitation, adoption of an amendment to these Amended Articles
of Incorporation, adoption of a plan of merger, authorization of a sale or other disposition of all
or substantially all of the assets of the Corporation not made in the usual and regular course of its
business or adoption of a resolution of dissolution of the Corporation, such action or

authonzatlon shall be by smu%%m

Artlcle IX (and any resolut10n adopted pursuant hereto) shall not alter in any case any greater
vote otherwise expressly provided by any provision of these Articles of Incorporation or the
Code of Regulations. For purposes of these Articles of Incorporation, “voting power of the
Corporation” means the aggregate voting power of (1) all the outstanding shares of Common
Stock of the Corporation and (2) all the outstanding shares of any class or series of capital stock
of the Corporation that has (i) rights to distributions senior to those of the Common Stock
including, without limitation, any relative, participating, optional, or other special rights and
privileges of, and any qualifications, limitations or restrictions on, such shares and (ii) voting
rights entitling such shares to vote generally in the election of directors.

CLI-202333807v12
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Proposed Amendments to the Regulations
AMENDED CODE OF REGULATIONS OF FIRSTENERGY CORP.

* ok ok

DIRECTORS

* ok %

11.  Number, Election and Terms of Directors. Except as may be otherwise provided in any
Preferred Stock Designation, the number of the directors of the Corporation will not be less than
nine nor more than 16 as may be determined from time to time only (i) by a vote of a majority of
the Whole Board, or (ii) by the affirmative vote of the holders of at least 80%a majority of the

votmg power of the Corporatxon votmg together asa smgle class%dwk_t%

Except as may be otherwrseprowded in any Preferred

Stock Designation, at each annual meetmg of the shareholders of the Corporation, the directors
shall be elected by plurality vote of all votes cast at such meeting and shall hold office for a term
expiring at the following annual meeting of shareholders and until their successors shall have
been elected; provided, that any director elected for a longer term before the annual meeting of
shareholders to be held in 2005 shall hold office for the entire term for which he or she was
originally elected. Except as may be otherwise provided in any Preferred Stock Designation,
directors may be elected by the shareholders only at an annual meeting of shareholders. No
decrease in the number of directors constituting the Board of Directors may shorten the term of
any incumbent director. Election of directors of the Corporation need not be by written ballot
unless requested by the presiding officer or by the holders of a majority of the voting power of
the Corporation present in person or represented by proxy at a meeting of the shareholders at
which directors are to be elected.

& %k %

13.  Removal. Except as may be otherwise provided in any Preferred Stock Designation, any
director or the entire Board of Directors may be removed only upon the affirmative vote of the
holders of at least M%of the votmg power of the Corporat1on votmg together asa

36. Amendments. Except as otherwise provided by law or by the Articles of Incorporation or
this Code of Regulations, these Regulations or any of them may be amended in any respect or

CLI-202333807v12



repealed at any time at any meetlng of shareholders w

prov1ded that any amendment or supplement proposed to be acted upon at any such meetmg has
been described or referred to in the notice of such meeting. Notwithstanding the foregoing
sentence or anything to the contrary contained in the Articles of Incorporation or this Code of
Regulations, Regulations 1, 3(a), 9, 11, 12, 13, 14, 31 and 36 may not be amended or repealed by
the shareholders, and no provision inconsistent therewith may be adopted by the shareholders,
without the affirmative vote of the holders of at least 80%a majority of the voting power of the

Corporatlon votmg together as a single clushummgg@mm_;_um
5 h o M o n 3 3 o

MM Notw1thstandlng the foregomg provisions of tlus Regulatlon 36, no
amendment to Regulations 31, 32 or 33 will be effective to eliminate or diminish the rights of
persons specified in those Regulations existing at the time immediately preceding such
amendment.
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