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This is in response to your letter dated December 30, 2014 concerning the

shareholder proposal submitted to Yum by the Marco Consulting Group Trust I.

Pursuant to rule 14a-8(j) under the Securities Exchange Act of 1934, your letter indicated

Yum's intention to exclude the proposal from Yum's proxy materials solely under

rule 14a-8(i)(9). We also have received a letter from the proponent dated

January 14, 2015.

On January 16, 2015, Chair White directed the Division to review the

rule 14a-8(i)(9) basis for exclusion. The Division subsequently announced, on

January 16, 2015, that in light of this direction the Division would not express any views

under rule 14a-8(i)(9) for the current proxy season. Accordingly, we express no view on

whether Yum may exclude the proposal under rule 14a-8(i)(9).

Copies of all of the correspondence related to this matter will be made available

on our website at http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml. For

your reference, a brief discussion of the Division's informal procedures regarding

shareholder proposals is also available at the same website address.

Sincerely,

Evan S. Jacobson
Special Counsel

cc: Greg A. Kinczewski
The Marco Consulting Group
kinczewski@marcoconsulting.com
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V1A EMAIL (sharehalderpropasalsCa~sec.aov

U.S. Securities and Exchange Commission
Office of the Chief Counsel
Division of Corporation Finance
700 F S#reet, NE
Washington, DC 20549

RE: YUMI Brands Request to Omit Shareholder Proposal of The Marco Consulting Group Trust

i

Ladies and Gentlemen:

This letter is submitted on behalf of The Marco Consulting Group Trust I (hereinafter the

"F'roponenY') in response to YUM! Brands (the "Company°) letter dated December 30, 2014 to

the Staff of the Division of Corporation Finance (the "Staff') of the Securities and Exchange

Commission (the "Commission") to exclude the Proponent's shareholder precatory proposal (the

°Proposal"} on proxy access from the Company's proxy materials for its 2015 annual meeting of

shareholders (the "Company Letter").

Pursuant to Staff Legal Bulletin No. 14D, this letter is being submit#ed by use of the Commission

email address, shareholderproposals aC~,sec.gov in lieu of providing six additional copies of this

letter pursuant to Rule 14a-8(j}. The undersigned has included his name and telephone number

both in this letter and the cover email accompanying #his fetter. A copy of this letter is

simultaneously beingforwarded to the Company.

The Proposal seeks a proxy access mechanism that would enable a shareholder or an unlimited

group of shareholders who have continuously owned 3% or more of the Company's outstanding

stock for three years access to the Company's own proxy materials to nominate up to one-
quarter of the number of directors then serving.

The Company Letter argues that the Proposal can be excluded from its proxy materials
pursuant to Rule 94a-8(i)(9) because it directly con#lids with a binding proposal the Company

intends to include in the proxy material for the 2015 anrtuai meeting of shareholders that will

amend the Company's 8yfaws to provide #hat a single shareholder having continuously owned
at feast 5% of the Company's outstanding stock for four years can nominate a number of
nominees not exceeding 10% of the total number of directors of the Company (the °Company
Proposal").

The Company Letter cites as precedent the Staff's recently granted no-action relief under Rule
14a-8{i){9) in Whole Foods Markef, /nc. (December 1, 2014) regarding a similar claim between
a precatory shareholder proposal seeking proxy access and binding management proposal.

Headquarters Once • 550 Wesk Washington B)vd., Suite 900, Chicago, IL 60669 ~ P: 312-57
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James McRitchie, the proponent in Whole Foods Market, Inc., has appealed that decision or
alternatively sought a Request for Reconsideration (the "Appeal"), which is pending. The
Proponents have filed a letter in support of his appeal (the "Supporting Letter"). A copy of the
Supporting Letter, minus its Exhibits, is attached hereto as Exhibit A.

The Proponent respectfully submits that the relief sought in the Company Letter be denied
because (a) the Staff should take note that it appears the Company Proposal was prepared in
response to the Proposal and (b) a shareholder vote on the Proposal and the Company
Proposal will produce consistent and conclusive results to guide the Company.

The Staff Should Take Note That It Appears
The Company Proposal Was Prepared

In Response to the Proposal.

As noted in the attached Supporting Letter, Whole Foods Market, lnc. has spawned an
unprecedented plague of copycat tactics to exclude shareholder proposals, with at least 16
other no action letter requests now filed and pending in addition to this one-- Marathon Oi!
{December 1, 2014); Cabot Oil &Gas (December 17, 2014); FirsfMerit Corporation (December
22, 2414}; Arch Coa! (December 23, 2414); EBAY (December 24, 2014}; Exelon (December 29,
2014); Peabody Coal (December 30, 2014); YUM! Brands, Inc. (December 30, 2014); Apache
Energy (January 2, 2015); Chipotle (January 2, 2015); Conoco Phillips (January 6, 2015); SBA
Communications (January 6, 2095}; and Noble Energy (January 6, 2015}; Cloud Peak Energy
(January 8, 2015); First Energy (January 9, 2015); and CF Industries {January 9, 2015).

The same basic scenario applies to all 17 cases. {n response to precatory shareholder
proposals seeking proxy access, the companies have filed binding management proposals with
higher ownership levels. The lowest and most common ownership level is 5%, as compared to
the 3% in the shareholder proposals. When the Commission released its own Proxy Access
Rule in 2010 (which was later overturned by a federal appellate court on procedural grounds),
the Commission expressly stated: "a uniform 5% ownership requirement would be substantially
more difficult to satisfy Than the 3% requirement we are adopting." Federal Register, Vol. 75,
No. 179, Thursday, September 16, 2010/Rules and Regulations, page 566992. in addition, a
key element of the shareholder proposals is that an unlimited group of shareholders could
aggregate their shares to meet the ownership level. Mere the Company and eight of the
copycats limit proxy access to a sole shareholder {Marathon Oil, Arch Coat, Peabody Coaf,
Chipofle, Noble Energy, Domino's Pizza, Inc., Cloud Peak Energy and First Energy).

Why is there this sudden epidemic of binding management proposals to establish proxy
access? The obvious answer is that under the auspices ofi Whole Foods Market, Inc., the
companies can use their binding management proposals with excessively burdensome
provisions to exc3ude precatory shareholder proposals designed to allow shareholders to
express their support for meaningful proxy access provisions.
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In Whole Foods Market, lnc., it was noted that the company could have amended its bylaws

without shareholder approval to implement its version of proxy access, but then the company

would no longer have its to Rule 14a-8(i)(9) argument. That is the same here. The Company's
Bylaws, Amended and Restated as of May ~, 2014, a copy of which is attached hereto as

Exhibit B, provide in Article 8, Section 8 that the Board of Directors can uni[ateraliy amend the

Bylaws without shareholder approval. But by acting unilaterally, the Company would not be
able to use Rule 14a-8{i)~9) as an argument for excluding the Proposal.

This is not the first time companies have cynically tried to exclude shareholder proposals by
filing a management proposal. See: Cypress Semiconductor Corporation (March 11, 1998); and
Genzyme Corporation (March 20, 2007}, In those cases the Staff took note that the company

proposals were prepared in response to the shareholder proposals and denied the no action

relief sought.

But it has never been attempted before on such a blatant and widespread basis on an issue of

such substantial importance. If the Staff does not take note now that the companies' binding

proxy access proposals are a cynical response to shareholder precatory proposals when the

companies' motivation is so transparent, what will there be to prevent them and every other
company tha# receives proxy access proposals from repeating the same copycat tactic year
after year after year of#er..,?

The Determination Should Be Reversed Because A
Shareholder Vote on Both The Proposal And the Management Proposal
Wi11 Produce Consistent and Conclusive Results To Guide the Company

1t should be noted that this is not a situation where there are conflicting goals, as there would be

between a shareholder proposal for an independent chairman of the board and a board
proposal #hat the Chief Executive Officer be the chairman of the Board. A vote in favor of both

such proposals would indeed represent inconsistent and ambiguous resul#s that would warrant
an exclusion under Ru(e 14a-8(i}(9}.

But here the Proposal and the Company Proposal are seeking the same goal—establishment of

a proxy access mechanism. They do differ on details. But since the Proposal is only precatory,

a vote on the differing details will in effect be an advisory referendum that will allow
shareholders to send the Company a message on what details they prefer.

A similar procedure already exists when companies have to solicit the preferences of
shareholders on whether advisory votes on executive compensation should be held every one,

two or three years. There, as here, there is a similar goal--having an advisory vote an executive

compensation. The difference in detail is when to have it?

To better illustrate the instant situation, there are four possible results if shareholders are

allowed to vote on both the Proposal and the Company Proposal:
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--If both tha Proposal and the Company Proposal fail to receive a majority vote, it will be

consistent and conclusive that the Company's shareholders do not want any proxy
access mechanism at all.

--If the Company Proposal gets more votes than the Proposal, it will be consistent and

conclusive that the Company's shareholders prefer the detailed provisions in the
Company Proposal.

--If the Proposal gets more votes than the Company Proposal, it will be consistent and

conclusive that the Company's shareholders prefer the detailed provisions in the
Proposal.

--ff the Proposal and the Company Proposal receive identical votes {an
extreme unlikelihood), it will be consistent and conclusive that the details in the Proposal
and the Company Proposal are equally popular among the Company's shareholders.

There is nothing inconsistent or ambiguous about such results. The Company should welcome
them as the best way to determine the ac#ua( preferences of the Company's shareholders.

How the Company interprets and responds to consistent and conclusive results is up to its
discretion and judgment. That, however, is not grounds for a Rufe 14a-8(i)(9) exclusion.

Conclusion

For the foregoing reasons, the Proponent submits that the relief sought in the Company's Letter
be denied.

If you have any questions, please fee! free to contact the undersigned at 312-612-8452 or at
kinczewski(a~marcoconsultinq.com.

Very Truly Yours,

Greg A. Kinczewski
Vice President/Senior Counsel

GAK:rna!
cc: dschuette@mayerbrown.com
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U.S. Securities and exchange Commission
Office of tha Chief Counsel
Division of Corporation Finance
100 F Street, N~
Washington, DC 20549

Mr. Brent J. ~ieltls, Secretary
U.S Securities and Exchange CommEssion
Office of the Chief Counsel
100 F Sfreetf N.~.
Washington, D.C. 20549

Re: letter from The Firefighters' Pension System of the City of Kansas City, Missouri, Trusf,
The Miami Firefighters' Relief and Pension Fund, and Marco Consulting Group Trust I in support
of James N(cRitchie's December 23, 201 AppeaURequest for Recons'sderation of the No Action
Deterrtzination Regarding His Proxy Access Proposal At Whole Foods Market, lnc. dated
December 1, 2014

Ladies and Gentlemen:

This letter is submitted on behalf of The Firefighters' Pension System of the City of Kansas City,
Missouri, Trust, The Miami Firelighters' Relief and Pension Fund and Marco Consulting Group
Trust I (hereinafter jointly referred to as "the Affected Proponents") in support of James
McRitchie's {the "Proponent°) December 23, 2094 Appeal to the Securities and exchange
Commission (the "Commission") or alternafiveiy a Request for Reconsideration ("Appeal") of fhe
No Action Datermination by the Staff of the DivEston of Corpora#ion Finance of December 1,
2Q'[4 (the "Determination").

The De#ermination concluded that Whole Foods Market, inc. {the "Company") could exclude the
Proponents precafory proxy access proposal (the "Proposal") from its 2015 proxy materials
pursuant to Rule 14a-8(i)(9) because its provisions for' (i1 the number of shareholders able to
nominate a candidate,(ii) the required share ownership percentages and holding period, and (iii}
the maximum number of candidates that can be nominated directly conflicted wilh the provisions
in a binding management proposal (the "Management Proposal") that would also be presented.

The Affected Proponents have all filet! precatory proxy access proposals similar to the Proposal
which are nov~r the subject of pending No Action Letter Requests from FirstMarif Corporation
(December 22, 20T4), YUMI Bra~tds, lne. (December 3Q, 2014) anti f~omino's Pizzaf Ir~c.

(January 7, 2015) (hereinafter Jointly referred fo as °Pending NAI.s"). The Pending NALs seek
fo exclude ii~e Affected Proponanfs precatory proposals because the companies will be
presenting binding management proposals that directly conflict with the Affected i'raponents'
precatory proposals on some or all of : (i) the number of shareholders able fa nominate a
candidata,(ii} the required share ownership percentages and holding period, and (iii) the
maximum number of candidates that can be nominated. Al[ three Pending NALs cite the
Determination as controlling precedent. Copies of Pending NALs are attached as Exhibits A, B

and C.

~ h r ~S
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The Affected Proponents intend to file responses in all three Pending NALs, but under the
circumsEances they believe it is appropriate for them to respectfully submff this letter in support
of the Appeal since the Determination has such a direct impact an their Pending NAI.s.

The Deter ination Raises Questions of Subsfantlaf Importance and Novaffy

Substantial Importance--ShouEd The Commisslon Side With CompanEes To Keep
Increasing Numbers of Investors Out of Nomination Process?
In 2410, after seven years of deliberation, the Commfss(on approved a proxy access rule (ihe
"Commission Rule"), which granted long-term major investors (holders of at least three per cent
of fhe shares outstanding for three years} access to a company's own proxy materials and ballot
to nominate a limited number of dissident directors. The rule was invalidated in 2019 by a
federal appellate court on the procedural ground fhaf the Commission had acted arbitrarily and
caprlciausly in not weighing fh~ costs and benofits of the rule.

The court ruling opened the door in 202 to shareholders to fife proposals on a company by

company basis. According to records of Institutional Shareholder Services, Tess than 20 proxy
access proposals carne to a vote in each of the years 2012-2014. The proposals varied widely
in ihe9r terms, ranging from a reflection of the Commission rule to 100 or more shareholders
who only held $2,000 of s#ock for one year.

The number for 2015, however, was going to ba much larger. Participants in the Naw York City
Boardroom Accountability Project alone flied ~recatory proxy access proposals reflecting the

Commission Rule at 75 companies, htt~//www.nytin~cs.com/2014I11/Ob/bi~siness/effort-be ig'i~s-

foi•-more-sav-on-directors,html?ref=busuiess& r=0. But unless the Determination is reversed,

companies have a tacEic to keep shareholder precatory proxy access proposals off the proxy

ballot permanently and °the Securities and Exchange Commission, generally seen as the
defender of shareholder interests, is sid(ng with companies keen to keep investors out of the

nomination process." http:/hvlvw.nytiines.con~/2015/Ol/04/business/whole-~ood~-high-l~urdle-

fot~-investors-.htrrEl?src~bt~sln& r=0

Is that the pasture the Commission really wants to take regarding proxy access?

Novelty—Should Management Propos~is Cynically F[!ed In Widespread Response to
Shareholder Proposals On A Matter of Substantial tmportance Be Allowed to Exclude
Them?
The Dsterminatfon has spawned an unprecedented plague of copycat tactics to exclude
shareholder prapasals. In addition fo 1he three Pending NAt,s, similar requests have bean filed
by at least 1~ other companies: Mara#hon Oil {December 1, 201 a); Cabot OJI &Gas (becember
77, 2014; Arch Coal (December 23, 2014}; EBAY (necember 24, 2014); Exelon (December 29,
2010; Peabody Coa((pEcember 30, 20'i4); Apache Energy (January 2, 2015); Chipotle
(January 2, 2015); Conoco Phillips (January 6, 2015); SBA Communications (January 6, 2Q15);
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and Noble Energy {January 6, 2015); Cloud Peak Energy (January 8, 20~ 5), First energy
(January 9, 2015}; and CF lndirstrles (January 9, 2015). .

The same basic scenario applies fo all 17 cases. In response to a precatory shareholder

proposal reflecting the Commission Rule, the companies have filed binding management
proposals with higher ownership levels. The lowest and most common ownership level is 5%,

as compared to the 3% in the Commission Rule. When the Commission released ifs Rule: it
expressly stated; "a uniform 5°Io ownership requirement wouEd be substantially more difficult to
satisfy fhan fhe 3% requirement we are adopting." Federal RBgister, Vol. 75, No. 179,
Thursday, September 16, 201fl/Rules and Regulations, page 566992, In addition, a key

ai~~nenf of fhe Commission Rule was that an unlimited group of shareholders could aggregate
ih~(r shares to meet the ownership level. The Company and nine of the copycat companies
have limited access to a sole shareholder (Marathon Oil, Arch Coal, Pe~rbody Coal, YUM!
Brands, Chipotre, Noble Energy, Domino's Plzza, lnc,, Cloud Peak Energy and Firsf ErlergyJ.

If the Company and fhe copycats want to present a meaningful proxy access process, why ate
they presenting a b9nding management proposal—particularly since they could amend their
bylaws without shareholder approval fa implement their version of proxy access?

The answer is obvious and cynical. Under the auspices of the Determination, the companies
can use their binding management proposals with excessively burdensome provisions to
exclude precatory shareholder proposals d~sfigned to al4ow shareholders to express their

support for meaningful proxy access provisions.

This is not the first time companies have cynically triad to exclude shareholder proposals by
filing a management proposal. See: Cypress Semiconductor Corporatton (March 11, 1998); and
Genzyms Corporation (March 20, 2007). In those cases the Commission took note that the
company proposals were prepared in response to fhe shareholder proposals and denied the no
action relief sought.

But it has never been attempted before on such a blatant and widespread bass on an issue of
such substantial tmporfance. !f the Commission does not take note now that the companies'
binding pro~ry access proposals are a cynical response to shareholder precatory proposals
when the companies' mot9vat(on is so clear, what will there be to prevent them and every other
company that receives proxy access proposals from repeating the same copycat tactic year
after year after year after...?

The Determination Should Be Reversed Because A
Shareholder Vote on Both The Proposal And fha Managemen Proposal
Will Produce Consistent and Conduslve Results Ta Guide the Comaany

i"he Proposal and the Management Proposal both seek to establish a proxy access mechanism
but they contain different provisions for ('t} the number of shareholders able to nominate a
candidate,{ii) the required share ownersf~ip percentages and holding period, and (iii) the
maximum number of candidates that can be nominated directly conflicted with the provisions (n
a binding management proposal that would be presented at the 2015 annual meeting of
shareholders.
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There are four possible results:

--If bofh the Proposal and the Management Proposal fail to receive a maJoriiy vote, it will
be cons'sstent and conclusive chat tha Company's shareholders do not want any proxy
access mechanism at ail.

--If the Management Proposal gets mare votes than the Proposal, iE will be consistent
and conclus(ve that the Company's shareholders prefer the provisions in fhe
Management Proposal.

--If tt~e Proposal gets more voles than the Management Proposal, it will be consistent
and canc[usive that the Company's sharehoEders prefer the provisions in the Proposal.

--If the Proposal and the Management Proposal receive idenifcal votes {an
extreme unlikelihood), 1f will ba consistent and conclusive that the Proposal and the
Management Proposal are equally popular among the Company's shareholders.

There is nothing inconsistent or inconclus(ve about such resuEfs. The Company should
welcoma them as fhe best way to determ'sne fhe actual preferences of the Company's
shareholders on proxy access.

How the Company interprets and responds to consistent and conclusive results ks up to its
discreffon and judgment. That, however, is not grounds for a Rule 14a-8(f)(9) exclusion.

Conclusion

For the foregoing reasons, the Affected Proponents submit that the relief sought in the
Proponent's Appeal be granted.

Pursuant to Staff Legal Bulletin No. 14D, this letter is being respectfully submitted by use of the
Commission email address, shareholderpro~osals~a,sec.c,Lov,, in lieu of providing six additional
copies of this letter pursuant to Ruls 14a-8Q). The undersigned has included his name and
telephone number boil in this letter and the cover email accompanying this letter. Copies of
this laft8r are simultaneously being forwarded to the Proponent, the Company, and the relevant
companies for the pending NAI.s.

If you have any questions, please feel free io contact the undersigned at 312-6~2-8452 or at
kinczewski(c~marcoconsuftina.com.

Very Truly Yours,

r ~F~̀~

Greg A. Kinczews i
Vice President/SeniorCounsei
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dschuette a(~.mayerbrown.com
craia~marcus,~ropesgray.com



Amended and Restated
May 1, 2014

BYLAWS

C~I~

YUMI BRANDS, fNC.

ARTICLE 1 —OFFICES

Section 1. Offices. The principal office of YUM! Brands, Inc. (the "Corporation°} in the State of North Carolina
shall be in the City of Raleigh. The Corpora#ion may have offices at such other places, either within or without the
State of North Carolina, as the Board of Directors may from time to time determine.

Section 1. Place of Meeting. Meetings of Shareholders shall be he[d at such places, either within or without the
State ofi North Carolina, as shall be designated in the notice of the meeting.

Section 2. Annual Meeting. The annual meeting of Shareholders shall be held on such date and at such time as
the Board of Directors shall determine each year in advance thereof, for the purpose of electing Directors of the
Corporation and the transaction of such business as may be a proper subject for action at the meeting.

Section 3. Special Meetings. Special meetings of the Shareholders (i) may be called by the Board of Directors
and (ii) subject to the provisions of this Section 3, sha11 be called by the Secretary of the Corporation upon request
in proper written form from holders of record of at least 25% of the outstanding Common Shares entitled to vote
an the matter or matters to be brought before the proposed special meeting. Any such Shareholder request shall
be filed with the Secretary of the Corporation and otherwise made in accordance with, and subject to, this Section
3. Subject to the rights of the holders of any Preferred Shares, special meetings of the Shareholders may not be
called by any other person or persons.

To be. in proper written form, a request of a Shareholder or SharehoEders to call a special meeting must be signed
and dated by each such Requesting Shareholder, or a duly authorized agent of each such Requesting
Shareholder, requesting the meeting and shall include:

(a){i) a brief description of the business desired to be brought before the special meeting (including, without
limitation, the matters proposed to be acted on at the special meeting} and the reasons the Requesting
Shareholders propose that such business be brought before the special meeting and any material interest of any
Requesting Shareholder in such business, and (ii) a description of all agreements, arrangements, understandings
and relationships between or among any Requesting Shareholder, on the one hand, and any other Reques#ing
Shareholder or other person or persons or entity or entities (including their names), on the other hand, in
connection with the proposal of such business by the Requesting Shareholders and any maferial interest of any
such persons or enkities in such business; and

fil
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(b} as to each Requesting Shareholder, (i) the Shareholder lnforma#ion and Disclosabte Interests {as defined in
Section 7, except that for purposes of this Section 3, the term "Requesting Shareholder" shall be substituted for
the term "Proposing Person" in all places it appears in Section 7), and {ii) any other information relating to such
Requesting Shareholder that wou4d be required to be disclosed in a proxy statement or other filing required to be
made in connection with solicitations of proxies in support of the business to be presented pursuant to Section 14
of the Exchange Act.

For the purposes of this Section 3, the term "Requesting Shareholder" shall mean (i) each Shareholder requesting

a special meeting of Shareholders, (ii) the beneficial owner or beneficial owners of capi#al stock of the

Corporation, if different, on whose behalf the request far a special meeting of Shareholders is being made, {iii) any
af#'tliate or associate (each within the meaning of Ruie 12b-2 under the Exchange Act) of such Shareholder or any
such beneficial owner, and (iv) any other person or entity with whom such Shareholder or any such beneficial
owner (or any of their respective affiliates and associates) is ac#ing in concert.

Special meetings of Shareholders shall be held at such places and times as determined by the Board of Directors
in their discretion; provided, however, that the date of any such spectaf meeting shall be no# more than ninety (90)
days after the request to call the special meeting by one or more Shareholders who satisfy the requirements of
this Section 3 is received by the Secretary of the Corporation.

Notwithstanding the foregoing provisions of this Section 3, a special meeting requested by SharehoEders shall not
be held if (t) the Board of Directors calls or has called an annual or special meeting of Shareholders to be held
within ninety (90} days after the Secretary receives the request for the special meeting anc! the Board of Directors
determines in good fai#h that the business of such meeting includes the business specified in the request, {ii) an
annual or special meeting was held not more #han 12 months before the date on which the request for a special
meeting was delivered to the Secretary that included the business specified by the Requesting Shareholders in
the request for a special meeting, with such determination being made in good faith by the Board of Directors, or
{iii) the special meeting request (a} relates to an item of business that is not a proper subject for shareholder
action under applicable law or (b) was made in a manner that involved a violation of applicable law.

Each Requesting Shareholder shall further update and supplement such notice, if necessary, so that the
information provided or required to be provided in such request pursuant to this Section 3 shall be true and correct
as of the record date for the meeting and as of the date that is #en (10) business days prior to the meeting or any
adjournment or postponement thereof. Such update and supplement shall be delivered to the Secretary not later
than ten (10) business days after the record date for the meeting (in the case of the update and supplement
required to be made as of the record date), and not later than eight (8) business days prior to the date for the
meeting or, if the meeting is adjourned or postponed, on the first practicable date after any adjournment or
postponement thereof {in the case of the update and supplement required to be made as of ten (10) business
days prior to the meeting or any adjournment or postponement thereof .

No business shall be presented by a Shareholder at a special meeting of Shareholders except business described
in the Shareholder request for such special meeting and otherwise brought before the special meeiing in
accordance with the procedures set forth in this Section 3; provided, however, that (i) if the business to be
conducted at the special meeting includes the election of Directors, nominations #or election to the Board of

Directors must be made in compliance with Section 9 of this Article 2, and (ii} nothing herein shall prohibit the
Board of Directors from submitting additional matters to Shareholders at any special meeting. If the Chairman of a
special meeting determines that business was not properly brough# before the special meeting in accordance with
these Bylaws, the Chairman shall declare to the meeting that the business was not properly brought before the
meeting and such business shall not be transacted.



In determining whether a special meeting of Shareholders has been requested by the holders of record of at least
25% of the outs#anding Common Shares entitled to vo#e on the matter or matters to be brought before the
proposed spec9al meeting, multiple special meeting requests delivered to the Secretary will be considered
together only if (i) each such request identifies substantially the same business to be brought before the special
meeting (as determined in good fai#h by the Board of Directors), and (ii) such reques#s have been dated and
delivered to the Secretary within sixty (60) days of the earliest dated special meeting request identifying such
business.

Any Shareholder may revoke a request for a special mee#ing at any time by written revocation delivered to the
Secretary. If, at any time after receipt by the Secretary of a proper request for a special meeting of shareholders,
there are no longer valid requests from Shareholders holding in the aggregate at least the requisite number of
shares entitling the Shareholders to request the calling of a special meeting, whether because of revoked
requests, transfers of Comrr~on Shares or otherwise, the Board of Directors, in its discretion,. may cancel the
special meeting.

Section 4. Notice of Meetings. At least 10 and no more than 60 days prior to any annual or special meeting of
Shareho4ders, the Corporation shall notify Shareholders of the date, time and place of the meeting and, in the
case of a special meeting or where otherwise required by the Articles of Incorporation or by statute, shall briefly
describe the purpose or purposes of the meeting. Only business within the purpose or purposes described in the
notice may be conducted at a special meeting. Unless otherwise required by the Articles of Incorporation or by
statute, the Corporation shall be required to give notice only to Shareholders entitled to vote at the meeting. If an
annual or spacial Shareholders' meeting is adjourned to a different da#e, time or place, notice thereof need not be
given if the new date, time or place is announced at the meeting befiore adjournment. Ifi a new record date for the
adjourned meeting is fixed pursuant to Article 7, Section 5 hereof, notice of the adjourned meeting shall be given
to persons who are Shareholders as of the new record date. If mailed, notice shall be deemed to be effective
when deposited in the United States mail with postage thereon prepaid, correctly addressed to the Shareholders'
address shown in the Corporation's current record of Shareholders.

Section 5. Quorum, Presiding Officer. Except as otherwise prescribed by statute, the Articles of Incorporation or
these Bylaws, at any meeting of the Shareholders of the Corporation, the presence in person or by proxy of the
holders of record of a majority of the issued and outstanding shares of capita! stock of the Corporation entitled to
vote thereat shalt constitute a quorum for the transaction of business. In the absence of a quorum at such meeting
or any adjournment or adjournments thereof, the holders of record ofi a majority of such shares so present in
person or by proxy and entitled to vote thereat may adjourn the meeting from time to time until a quorum shall be
present. At any such adjourned meeting at which a quorum is present, any business may be transacted which
might have been transacted at the meeting as originally called. Meetings of Shareholders shall be presided over
by the Chairman or Vice Chairman of the Board, or, if neither is present, by another officer or Director wha shall
be designated to serve in such event by the Board. The Secretary of the Corpora#ion, or an Assistant Secretary
designated by the officer presiding at the meeting, sha{I act as Secretary of the meeting.

Section 6. Voting. Except as otherwise prescribed by statute, .the Articles of Incorporation or these Bylaws, at any
meeting of the Shareholders of the Corporation, each Shareholder shall be entitled to one vote in person or by
proxy for each share of voting capital stock of the Corporation registered en the name of such Shareholder on the
books of the Corporation on the date fixed pursuant to these Bylaws as the record date for the determination of
Shareholders entitled to vote at such meeting. No proxy shall be voted after eleven {11) months from its date
unless said proxy provides for a longer period. Shares of its voting capital stock belonging to the Corporation shall
not be voted either directly or indirectly. The vole for the election of Directors, other matters expressly prescribed
by statute, and, upon the direction of the presiding officer of the meeting, the vote on any other question before
the meeting, shall be by ballot.
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Section 7. Notice of Shareholder Proposal. No business may be transacted at an annual meeting of
Shareholders, other than business properly broughf before the meeting. To be properly brought before an annual
meeting, business must be (a) specified in the notice of meeting (or any supplemen# thereto) given by or at the
direc#ion of the Board of Directors (or any duly authorized committee thereofl, (b) otherwise properly brought
before the annual mee#9ng by or at the direction of the Board of Directors (or any duly authorized committee
thereofl or (c) otherwise properly brought before the annual meeting by any Shareholder of the Corporation (i)
who is a Shareholder of record both on the date of the giving of the notice provided for in this Section 7 and at the
time of the annual meeting, (ii) who is entitled to vote at the meeting, and {iii) who complies with the notice
procedures set forth in this Section 7. Except for proposals properly made in accordance with Rule 14a-8 under
the Securities Exchange Act of 1934, as amended, and the rules and regulations thereunder (as so amended and
inclusive of such rules and regulations, the "Exchange Act"), and included in the notice of meeting given by or at
the direction of the Board of Directors, the foregoing clause {c} shall be the exclusive means for a Shareholder to
propose business to be brought before an annual meeting of the Shareholders. Shareholders seeking to
nominate parsons for election to the Baard must comply with Section 9 of this Article 2 and this Section 7 shall not
be applicable to nominations except as expressly provided in Section 9.

In addition to any other applicable requirements, for business to be properly brought before an annual meeting by
a Shareholder, such Shareholder must have given timely notice thereof in proper written form to the Secretary of
the Corporation.

To be timely, a Shareholder's notice to the Secretary must be delivered to or mailed and received at the principal
executive offices of the Corporation not less than ninety (90) days prior to the anniversary date of the immediate{y
preceding annual meeting of Shareholders; provided, however, that in the event that the annual meeting is called
far a date that is not within thirty (30} days before or after such anniversary date, notice by the Shareholder in
order to be timely must be so received not later than the close of business on the tenth (90th) day following the
day on which notice of the date of the anncaal meeting was mailed or public disclosure of the date of the annual
meeting was made, whichever fist occurs.

To be in proper written form, a Shareholder's notice to the Secretary mus# set forth:

(a) as to each matter such Shareholder proposes to bring before the annual meeting (i) a brief description of the
business desired fo be brought before the annual meeting and the reasons such Shareholder proposes that such
business be brought before the annual meeting and any material interest of such Shareholder in such business,
(ii) a description of all agreements, arrangements, understandings and relationsh4ps between or among such
Shareholder, on the one hand, and any other person or persons or entity or entities (including their names), on the
other hand, in connection with the proposal of such business by such Shareholder and any material interest of
such persons or entities in such business, and {iii} a representation that such Shareholder intends to appear in
person or by proxy at the annual meeting to bring such business before the meeting; and

{b) as to each Proposing Person {as defined below), (i) the name and record address of such proposing Person,
{ii} the class or ser9es and number of shares of capital stock or other securities of the Corporation which are,
directly or indirectly, awned of record or beneficially (within tie meaning of Rule 13d-3 under the Exchange Act) by
such Proposing Person, (iii) any option, warrant, convertible security, stock appreciation right, or similar right with
an exercise or conversion privilege or a settlement payment or mechanism at a price related to any shares of
capital stock or other securities of the Corporation or with a price or value derived in whole or in part from the price
or value of any shares of capital stock or other securities of the Corporation or any derivative, synthetic, hedging,
swap or similar transaction or arrangement having characteristics of a long or short position or ownership interest
in any shares of capital stock or other securities of the Corporation, whether or nit any such instrument or right
shall be subject #o settlement in the underlying shares of capital stock or other securities of the Corporation or
otherwise, and any other direct or indirect opportunity to profit or share in any profit derived from any increase or



decrease in the price or value of shares of capital stock or other securities of the Corporation (each, a "Derivative
lnstrumeni") directly or indirectly owned beneficially by such Proposing Person, (iv) any proxy, agreement,
arrangement, understanding or relationship pursuant to which such Proposing Person has given or received a
righi to vote, directly or indirectly, any shares of capital stock or other securities of the Corporation, (v) any
agreement, arrangement, understanding or relationship, including any repurchase or similar so-called "stack
borrowing" agreement or arrangement, which such Proposing Person has engaged in or is a party to, directly or
indirectly, the purpose or effect of which is to mitigate Toss to, reduce the economic risk of shares of capital stock
or other securities of the Corporation by, manage the risk of share price changes for, or increase or decrease the
voting power of, such Proposing Person with respect to shares of capital stock or other securities of the
Corporation, or which provides, directly ar indirectly, the opportunity to profit from any increase or decrease in the
price or value of the shares of capital stock or other securities of the Corporation, (vi) any rights to dividends on
the shares of capital stock or other securities of the Corporation owned beneficially by such Proposing Person that
are separated or separable from the underlying shares of capital stock or securities of the Corporation, {vii) any
performance-related fees lather than an asset-based fee) to which such Proposing Person is or may be directly
or indirectly entitled based on any increase or decrease in the price or value of any shares of capital stock or other
securities of the Corporation or Derivative Instruments, if any (the disclosures to be made pursuant to the
foregoing clauses (i) through (vii) are referred to as "Shareholder Information and Disclosable ]nterests"), and (viii}
any other information relating to such Proposing Person that would be required to be disclosed in a proxy
statement or other filing required to be made in connection with solicitations of proxies in support of the proposal
pursuant to Section 1~4 of the Exchange Acf.

For the purposes of this Section 7, the term "Proposing Person" shall mean (i) the Shareholder providing notice of
business proposed to be brought before an annual meeting, (ii} the beneficial owner or beneficial owners of capital
stock of the Corporation, if different, on whose behalf the notice of business proposed to be brought before the
annual meeting is made, (iii) any affiliate ar associate (each within the meaning of Rule 12b-2 under the Exchange
Act} of such Shareholder or any such beneficial owner, and (iv) any o#her person or entity with whom such
Shareholder or any such beneficial owner (or any of their respective affiliates and associates) is acting in concert.

A Shareholder providing notice of business proposed to be brought before an annual meeting shall further update
and supplement such notice, if necessary, so that the information provided or required to be provided in .such
notice pursuant to this Section 7 shall be true and correct as of the record date for the mee#ing and as of the date
that is ten (10) business days prior to the meeting or any adjournment or postponement thereof. Such update and
supplement shall be delivered to the Secre#ary not later than ten (10) business days after the record date for the
meeting (in the case of the update and supplement required to be made as of the record date), and not later than
eight (8) business days prior to the date for the meeting or, if the meeting is adjourned or postponed, on the first
practicable date after any adjournment or pastponernent thereof (in the case of the- update and supplement
required to be made as of ten (10) business days prior to the meeting or any adjournment or postponement
thereof .

No business shalt be conducted at the annual meeting of Shareholders except business brough# before the
annual meeting in accordance with the procedures set forth in This Section 7; provided, however, that, once
business has been properly brought before the annual meeting in accordance with such procedures, nothing in
this Section 7 shall be deemed to preclude discussion by any Shareholder of any such business. If the Chairman
of an annual mee#ing determines that business was not properly brought before the annual meeting in accordance
with the foregoing procedures, the Chairman shall declare to the meeting that the business was not properly
brought before the meeting and such business shall not be transacted.

Section 8. Postponement of Shareholders Meeting. A scheduled annual or special meeting of Shareholders may
be postponed by the Board of Directors by public notice given at or prior to the time of the meeting.



Section 9. Shareholder No►ninations of Directors. Only persons who are nominated in accordance with fhe
following procedures shall be eligEbie for election as directors of the Corporation. Nominations of persons for
election to the Board of Directors may be made at any annual meeting of Shareholders, or at any special meeting
of Shareholders ca11eQ for the purpose of electing directors, (a) by or at the direction of fhe Board of Directors (or
any duly authorized committee thereofl ar (b) by any Shareholder of the Corporation {i) who is a Shareholder of
record both on the date of the giving of the notice provided for in this Section 9 and at the time of the meeting, (ii)
who is entitled to vote at the meeting, and (iii) who complies with the notice procedures set forth in this Section 9.
The foregoing clause (b) shall be fhe exclusive means for a Shareholder to snake any nomination of a person or
persons for election to the Soard of Directors at an annual or special meeting.

In addition to any other app{icabie requirements, for a nomina#ion to be made by a Shareholder, such Shareholder
must have given timely notice thereof in proper written form to the Secretary of the Corporation.

To be timely, a Shareholder's notice to the Secretary must be delivered to or mailed and received at the principal
executive offices of the Corporation (a) in the case of an annual meeting, not Eess than ninety (90) days prior to
the anniversary date of the immediately preceding annual meeting of Shareholders; provided, however, that in the
event that the annual meeting is called for a date that is not within thirty (30} days before or after such anniversary
date, notice by the Shareholder in order to be timely must be so received not later #han the close of business on
the tenth (10th) day following the day on which notice of the date of the annual meeting was mailed or pubEic
disclosure of the date of the annual meeting was made, whichever first occurs; and {b} in the case of a special
meeting of Shareholders called for the purpose of electing directors, not later than the close of business on the
tenth (10th) day following the day on which notice of the date of the special meeting was mailed or public
disclosure of the date of the special meeting was made, whichever first occurs.

7o be in proper written form, a Shareholder's notice to the Secretary must set forth:

(a) as to each person whom the Shareholder proposes to nominate for election as a director (i} the name, age,
business address and residence address of such person, (ii} the principal occupation or employment of such
person, (iii) all information with respect to such person that would be required to be set forth in a Shareholder's
notice pursuant to this Section 9 9f such person were a Nominating Person (as defined below), (iv) any other
information relating to such person that would be required to be disclosed in a proxy statement or other filing
required to be made in connection with solicitations of proxies for election of directors pursuanf to Section 14 of
the Exchange Act, (v) a description of all direct and indirect compensation and other material agreements,
arrangements and understandings and any other material relationships during the past three years between or
among any Nominating Person, on the one hand, and such proposed nominee, his or her respective affiliates and
associates, or others acting in concert therewith, on the other hand, and (vi) all other information that would be
required to be disclosed pursuant to [tern 404 of Regulation S-K promulgated by the Securities and Exchange
Commission if such Nominating Person were the "registrant" for purposes of such rule and such proposed
nominee were a director or executive officer of such registrant; and

(b) as to each Nominating Person, {i) fhe Shareholder Information and Disclosab[e Interests (as defined in
Section 7, except that for purposes of this Section 9, the term "Nominating Person" shall be substituted for the
term "Proposing Person" in all places it appears in Section 7), and (ii) any other information relating to such
Nominating Person that would be required to be disclosed in a proxy statement or other filing required to be made
in connection with solicitations of proxies for the election of directors in a contested election pursuant to Section
14 of the Exchange Act. Such notice must be accompanied by a written consent of each proposed nominee to
being named as a nominee and to serve as a director if elected.
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For the purposes of tf~is Section 9, the term "Nominating Person" shall mean (i) the Shareholder providing notice

of the nomination proposed to be made at the meeting, (ii) the beneficial owner or beneficial owners of capital

stack of the Corporation, if different, on whose behalf the notice of fhe nomination proposed to be made at the

meeting is made, (iii) any affiliate or associate {each within the meaning of Rule 12b-2 under the ExEhange Act) of

such Shareholder or any such beneficial owner, and (iv) any other person or entity wifh whom such Shareholder
or any such beneficial owner (or any of their respec#ive affiliates and associates) is acting in concert.

A Shareholder providing notice of a nomination proposed to be made at a meeting shall further update and

supplement such notice, if necessary, so #hat the information provided or required to be provided in such notice

pursuant to this Section 9 shall be true and correct as of the record date for the meeting and as of the date that is

ten (90) business days prior to the meefing or any adjournment or postponement (hereof. Such update and

supplement shall be delivered to the Secretary not later than ten (70) business days after the record date for the
meefing (in the case of the update and supplement required to be made as of the record date}, and not Later than
eight (8) business days prior to the date for the meeting or, if the meeting is adjourned or postponed, on the first

practicable da#e after any adjournment or postponement thereof (in the case of the update and supplement

required to be made as of ten (10) business days prior to the meeting or any adjournment or postponement

thereof .

No person shall be eligible for election as a director of the Corporation unless nominated in accordance with the

procedures set forth in this Section 9. !f the Chairman of the meeting determines that a nomination was not made
in accordance with the foregoing procedures, the Chairman shall declare to the meeting that the nomination was

defective and such de#ective nomination shelf be disregarded.

ARTICLE 3-- BOARD OF DIRECTORS

Section 1. General Powers. Excep# as otherwise expressly provided in the Articles of Incorporation or by statute,

the Board of Directors shelf have the exclusive power and authority to d'+rect management of the business and

affairs of the Corporation and shall exercise all corporate powers, and possess all authority, necessary or

appropriate to carry out the intent of this provision, and which are customarily exercised by the board of directors

of a public company.

Section 2. Number, Term and Qualification. The number, term and qualification of Directors of the Corporation

shall_be as provided in the Articles of Jncorporation.

Section 3. Removal. Directors may be removed from office only for the reasons, if any, specified in the Articles of

Incorpora#ion.

Section 4. Vacancies. Vacancies occurring in the Board of Directors shelf be filled only as provided in the Articles
of Incorporation.

Section 5. Compensation. Compensation for the services of Directors as such shalt be determined exclusively by

the Board of Directors as provided in the Articles of Incorporation.

ARTICLE 4 — MEETINGS OF DIRECTORS

Section 1. Annual and Regular Meetings. All annual and regular meetings of the Board of Directors shall be held

at such places and times as determined by the Board of Directors in their discretion as provided in the Articles of

Incorporation.



Section 2. Special Meetings. Special meetings of the Board of Directors shall be held at such places and times
as determined by the Board of Directors in their discretion as provided in the Articles of Incorporation.

Section 3. Notice of Meetings. Unless the Board of Directors by resolution determines otherwise in accordance
with authority set #orth in the Articles of Incorporation, all meetings of the Board of Directors may be held withouf
notice of the date, time, place or purpose of the meefing. The Secretary shall give such notice of any meetings
called by the Board by such means of communication as may be specified by the Board.

Section 4. Quorum. A majority of the Directors in offce shall constitute a quorum for the transaction of business
at any meeting of fhe Board of Directors.

Section 5. Manner of Acting. A majority of Directors who are present at~ a meeting at which a quorum is present
will constitute the required vote to effect any action taken by the Board of Directors.

Section 6. Action Without Meeting. Action required or permitted fo be taken at a meeting of the Board of
Directors may be taken without a meeting if the action is taken by all members of the Board. The action must be
evidenced by one or more written consents signed by each Director before or after such action, describing the
action taken, and included in the rr~inutes or filed with the corporate records. Action Taken without a meeting is
effective when the last Director signs the consent, unless the consent specifies a different effective date.

Section 7. Meeting by Communications Device. The Board of Directors may permit Directors to participate in any
meeting of the Board of Directors by, ar conduct the meeting through the use of, any means of communication by
which all Directors par#icipating may simultaneously hear each other during the meeting. A Director participating
in a meeting by this means is deemed to be present in person at the meeting.

ARTICLE 5 —COMMITTEES

Section 1. Election and Powers. The Board of Directors may appoint such committees with such members who
shall have such powers and authority as may be determined by the Board as provided in the Articles of
Incorporation. To the eaten# specified by the Board of Directors or in the Articles of Incorporation, each committee
shall have and may exercise the powers of the Board in the management of the business and affairs of the
Corporation, except that no committee shall have au#hority to do the following:

(a). Authorize distributions.

(b) Approve or propose to Shareholders action required to be approved by Shareholders.

{c) Fill vacancies on the Board of Directors or on any of its committees.

(d) Amend the Articles of Incorporation.

(e) Adopt, amend or repeal the Bylaws.

(f} Approve a plan of merger not requiring Shareholder approval.

(g} Authorize or approve the reacquisition of shares, except according to a formula or method prescribed by
the Board of Directors.
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(h) Authorize or approve the issuance, sale or contract for sale of shares, or determine the designation and
relative rights, preferences and limitations of a class or series of shares, except that the Board of Directors may
au#horize a committee (or a senior executive officer of the Corporation) to do sa within limits specifically
prescribed by the Board of Directors.

Section 2, Removal; Vacancies. Unless the Board of Directors by resolution determines otherwise in accordance
with authority specified in the Articles of incorporation, any member of a committee may be removed at any time
exclusively by the Baard of Directors with or without cause, and vacancies in the membership of a committee as a
result of death, resignation, disqualification or removal shall be filled by a majority of the whole Board of Directors.
The Board may discharge any committee, either with or without cause, at any time.

Section 3. Mee#ings. The provisions of Article 4 governing mee#ings of the Board of Directors, action without
meeting, notice, waiver of notice and quorum and voting requirements shall apply to the committees of the Board
and its members to the extent not otherwise prescribed by the Board in the resolution authorizing the
establishment of the committee.

Section 4. Minutes. Each committee shall keep minutes of its proceedings and shall report thereon to the Board
of Directors at or before the next meeting of the Board.

ARTECLE 6 --OFFICERS

Section 1. 7it(es. Pursuant to authority conferred in the Articles of Incorporation, the Board of Directors shall have
the exclusive power and authority to elect from #ime to time such officers of the Corporation, including a Chairman,
a President, a Chief Executive Officer, a Vice Chairman, one or more Executive Vice Presidents, one or more
Senior Vice Presidents, one or more Vice Presidents, a Chisf Financial Officer, a Genera[ Counsel, a Controller, a
Treasurer, a Secretary, one or more Assistant Con#rollers, one or more Assistant Treasurers, and one or more
Assistant Secretaries, and such other officers as shall be deemed necessary or desirable from #ime to time. The
officers shatl have the authority and perform the duties set forth herein or as from time to #ime may be prescribed
by the Board of Directors. Any two or more offices may be held by the same individual, but no officer may act in
more than one capacity where action of two or more officers is required.

The officers of the Corporation may appoint one or more individuals to hold a title which includes Assistant or
Deputy together with one of the officer titles indicated above. An individual holding such title by virtue of being so
appointed rather than by virtue of be9ng elected to such position by the Board of Directors shall not be an officer of
the Corporation for purposes o#the Articles of Incorporation or these Bylaws.

Section 2. Election; Removal. Pursuant to authority conferred in the Articles of Incorporation, the officers of the
Corporation shall be elected exclusively by the Board of Directors and shall serve at the pleasure of the Board as
specified at the time of their e}ection, until their successors are elected and qualify, or until the earlier of their
resignation or removal. Pursuant to authority conferred in the Articles of Incorporation, any officer may be
removed by the Board at any #ime with or without cause.

Section 3. Compensation. Pursuant to authority conferred in the Articles of Incorporation, the compensation of
the o~cers shall be fixed by the Board of Directors.

Section 4. General Powers of Offcers. Except as may be otherwise provided in these Bylaws or in the North
Carolina Business Corporation Act, the Chairman, the Chief Executive Officer, the Vice Chairman, the President,
any Executive Vice President, any Senior Vice President, any Vice President, the Chief Financial Officer, the
General Counsel, the Controller, the Treasurer, the Secretary, or any one of them, may (i) execute and deliver in
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the name of the Corporation, in the name of any division of the Corporation, or in both names, any agreement,
contract, deed, instrument, power of attorney or other document pertaining to the business or affairs of the
Corporation or any division of the Corporation, and {i':} detegate to any employee or agent the power to execute
and deliver any such agreement, contract, deed, instrument, power of attorney or other dacurnent.

Section 5. Chief Executive Officer. The Chief Executive Officer of the Corporation shall report directly to the
Board. Except in such instances as the Baard may confer powers in particular transactions upon any other officer,
and subject to the control and direction of the Board, the Chief Executive Officer shall manage the business and
affairs of the Corporation and shall communicate to the Board and any committee thereof reports, proposals and
recommendations for their respective consideration ar action. He may do and perform all acts on behalf of the
Corporation.

Section 6. Chairman. The Chairman sha[I preside at meetings of the Board of Directors and the Shareholders
and steal{ have such powers and perform such other duties as the Board may prescribe or as may be prescribed in
these Bylaws. The Board may, in its discretion, designate a Chairman asExecutive Chairman." Such Executive
Chairman shall have such .powers and perform such other duties as the Board may prescribe or as may be
prescribed for the Chairman in these Bylaws.

Section 7. Vice Chairman. The Vice Chairman steal[ have such powers and per#orm such duties as the Board or
the Chairman (to the extent he is authorized by the Board of Directors to prescribe the authority and duties of
other officers} may from time to time prescribe or as may be prescribed by these Bylaws.

Section 8. President. The President shall have such powers and perform such duties as tha Board and the Chief
Executive Officer (to the extent he is authorized by the Board of Directors to proscribe the authority and duties of
other officers) may from time to time prescribe or as may be prescribed by these Bylaws.

Section 9. Executive Vice Presidents, Senior Vice Presidents anci Vice Presidents. The Executive Vice
Presidents, Senior Vice Presidents and Vice Presidents steal! have such powers and perform such duties as the
Board or the Chief Executive Officer (to the extent he is au#horized by the Board of Directors to prescribe the
authority and duties of other officers} may from time to time prescribe or as may be prescribed by these Bylaws.

Section 10. Chief Financial Officer. The Chief Financial Officer shall have powers and pertorm such duties as the
Board or the Chief Executive Officer (to the extent he is authorized by the Board of Directors to prescribe the
authority and duties of other officers) may from time to time prescribe or as may be prescribed in these Bylaws.
The Chief Financial Officer shall present to the Board such balance sheets, income statements, budgets and other
financial statements and reports as the Board or the Chief Executive Officer (to the extent he is authorized by the
Board of Directors to prescribe the authority and duties of other officers) may require and shall perform such other
duties as may be prescribed or assigned pursuant to these By[aws and a!I other acts inciden# to the position of
Chief Financial Officer.

Section 1'f .Controller. The Controller shalt be responsible for the maintenance of adequate accounting records of
a1! assets, liabilities, capital and transactions of the Corporation. The Controller shall prepare such balance
sheets, income statements, budgets and other fiinancial statements and reports as the Board or the Chief
Executive Officer or the Chief Financial O~cer (ta the extent they are authorized by the Board of Directors to
prescribe the authority and duties of o#her o#ficers} may require, and shall pertorm such other duties as may be
prescribed or assigned pursuant to these Bylaws and al[ other acts incident to the position of Controller.
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Section 12. Treasurer.

(a} The Treasurer steal{ have the care and custody of all funds and securities of the Corporation except as may be
otherwise ordered by the Board, and shall cause such funds (i) to be invested or reinvested from time to time for

the benefit of the Corporation as may be designated by the Board or by the Chairman, the Chief Executive Officer,
the Vice Chairman, the President, the Chief Financial Officer or the Treasurer {to the extent they are authorized by
the Board of Directors to make such designations), or (ii) to be deposited to fhe credit of the Corporation in such
banks or depositories as may be designated by the Board or by the Chairman, the Chief Execu#ive Officer, the
Presiden#, the Chief Financial Officer or the Treasurer (to the event they are authorized by the Board of Directors
to make such designations), and shall cause such securities to be placed in safekeeping in such manner as may
be designa#ed by the Board or by the Chairman, the Chief Executive Officer, the President, the Chiefi Financial

Officer or the Treasurer {to the extent they are authorized by the Board of Directors to make such designations).

(b) The Treasurer or such other person or persons as may be designated for such purpose by the Board or by the

Chairman, the Chief Executive ~~cer, the President, the Chief Financial Officer or the Treasurer (to the extent
they are authorized by the Board of Directors to make such designations) may endorse in the name and on behalf

of the Corpora#ion atl instruments for the payment of money, bills of ladrng, warehouse receipts, insurance policies

and other commercial c{ocuments requiring such endorsement.

(c) The Treasurer or such other person or persons as may be designated for such purpose by the Board or by tha
Chairman, the Chief Executive Officer, the President, the Ch9ef Financial O#ficer or the Treasurer (to the extent
they are authorized by the Board of Directors fo make such designations}, (i) may sign all receipts and vouchers
for payments made to the Corporation; (ii) shall provide a statement of the cash account of the Corporation to the
Board as often as it shall require the same; and (iii) shall enter regu{arly in the books to be kept for that purpose
full and accurate account of all moneys received and paid on accoun# of the Corporation and of all securities
received and delivered by the Corporation.

(d) The Treasurer shall perform such other duties as may be prescribed or assigned pursuant to these Bylaws
and all other acts incident to the position of Treasurer.

Section 13. Secretary. The Secretary shall keep the minutes of a!I meetings of the Shareholders, the Board and
the Commit#ees of the Board. The Secretary shall attend to the giving and serving of all notices of the
Corporation, in accordance with the grovisians of these Bylaws and as required by the laws of the State of North
Carolina. The Secretary sha11 cause to be prepared and maintained {i) at the office of the Corporation a stock
ledger con#aining the names and addresses of all Shareholders and the number of shares held by each, and (ii}
any list of Shareholders required by law to be prepaCed #or any meeting of Shareholders. The Secretary shall be
responsible for the cus#ody of all stock books and of a{I unissued stock certificates. The Secretary shall be the
custodian of the seal of the Corporation. The Secretary shall affix or cause to be affixed the seal of the
Corporation, and when so affixed may attest the same and shall perform such other duties as may be prescribed
or assigned pursuant #o these Bylaws and all other acts incident to the position of Secretary.

Section 14. Voting upon Securities. Unless otherwise ordered by the Board of Directors, the Chairman, the Chief
Executive Officer, the President, any Executive Vice President, any Senior Vice President or any Vice President
shall have full power and authority on beha{f of the Corporation to attend, act and vote at meetings of the security
holders of any entity in which this Corporation may hold securities, and at such meetings shall possess and may
exercise any and all rights and powers incident to the ownership of such securities and which, as the owner, the

Corporation might have possessed and exercised it preseni. The Board of Directors may by resolution from time

to time confer such power and authority upon any person or persons.
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Section 15. Continuing Determination by Board. All powers and duties of the officers shall be subject fo a
continuing determination by the Board of Directors.

ARTICLE 7 —CAPITAL STOCK

Section 1. Certificates. Unless the Board determines o#herwise, shares of the capital stock of the Corporation
shall be represented by certificates. The name and address of the persons to whom shares of capital stock of the
Corporation are issued, with the number of shares and date of issue, shall be en#eyed on the stock transfer
records of the Corporation. Certificates for shares of the capital stock of the Corporation shall be in such form not
inconsistent with the Articles of Incorporation of the Corporation as shall be approved by the Board of Directors.
Each certificate shall be signed (either manually or by facsimile) by (a) the Chairman, the Chief Executive O~cer,
the President or any Vice President, and by the Secretary, any Assistant Secretary, the Treasurer or any Assistant
Treasurer or (b) any two officers designated by the Board of Directors. Each certificate may be sealed with the
seal of the Corporation or facsimile thereof.

Section 2. Transfer of Shares. Transfers of shares shall be made on the stock transfer records of the
Corporation, and transfers shall be made on}y upon surrender of the certificate for the shares sought to be
transferred by the holder of record or by a duly authorized agent, transferee or legal representative. All certificates
surrendered for fransfer or reissue stroll be cancelled before new certificates for the shares shall be issued.

Section 3. Transfer Agent and Registrar. The Board of Directors may appoint one or more transfer agents and
one or more registrars of transfers and may require all stock certificates to be signed or countersigned by the
transfer agent and registered by the registrar.

Section 4. Regulations. The Board of Directors may rr3ake such rules and regulations as it deems expedient
concerning the issue, transfer and registration of shares of capital stock of the Corporation.

Section 5. Fixing Record Date. For the purpose of determining Shareholders entitled to notice of or fo vote at any
mee#ing of Shareholders, or entitled to receive payment of any dividenc4, or in order to make a determination of
Shareholders for any other purpose, the Board of Directors may fix in advance a date as the record date for the
determination of Shareholders. The record date shat! not be more #han 60 days before the meeting or action
requiring a determination of Shareholders. A determination of Shareholders entitled to notice of or to vote at a
Shareholders' meeting shalt be effective for any adjournment of the meeting unless the Board of Directors fixes a
new record date, which it shall do if the mee#ing is adjourned to a date more than 120 days after the date fixed for
the original meeting. if no record date is fixed for the determination of Shareholders, the record date shall be the
day the notice of the meeting is mailed or the day the action requiring a determination of Shareholders is taken.

Section 6. Lost Certificates. in case of loss, theft, mutilation or destruction of any certificate evidencing shares of
the capital stock of the Corporation, another may be issued in its place upon proof of such loss, theft, mutilation or
destruction and upon the giving of an indemnity or other undertaking to the Corporation in such form and in such
sum as the Board may direct.

ARTICLE 8 —GENERAL PROVISIONS

Section 1. Dividends and other Distributions. The Board of Directors may from time to time declare and the
Corporation may pay dividends or make other distributions with respect to its outs#anding shares in the manner
and upon the terms and conditions provided by law.
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Secfion 2. Seal. The seal of the Corporation shall be any form approved from time to time by the Board of
Directors.

Section 3. Waiver of Notice. Whenever notice is required to be given to a Shareholder, Director or other person
under the provisions of these Bylaws, the Articles of incorporation or applicable statute, a waiver in writing signed
by the person or persons entitled to the notice, whether before or after the da#e and time stated in the notice, and
delivered to the Corporation, shall be equivalent to giving the notice.

Section 4. Depositaries. The Chairman, the Chief Executive Officer, the !'resident, the Chief financial Officer,
and the Treasurer are each authorized to des9gnate depositaries for the funds of the Corporation deposited in its
name or that of a division of the Corporation, or both, and the signatories with respect therein in each case, and
from time to #ime, to change such depositaries and signatories, with the same force and effect as if each such
depository and the signatories with respect thereto and changes therein had been specifically designated or
authorized by the Board; and each depositary designated by the Board or by the Chairman, the Chief Executive
Officer, the President, the Chief Financial O#ficer, or the Treasurer shall be entitled to rely upon the cerfsficate of
the Secretary or any Assis#ant Secretary of the Corporation setting forth the fact of such designation and of the
appointment of the officers of the Corporation or of other persons who are to be signatories with respect to the
withdrawal of funds deposited with such depos9tary, or from time to time the fact of any change in any depositary
or in the signatories with respect thereto.

Section 5. Signatories. Unless otherwise designated by the Board or by the Chairman, the Chief Executive
Officer, the President, the Chief Financial Officer or the Treasurer, all notes, drafts, checks, acceptances and
orders for the payment of money shall be (a) signed by the Treasurer or any Assistant Treasurer, and (b)
countersigned by the Controller or any Assistant Controller, or either signed or coon#ersignec3 by the Chairman,
the Chief Executive Officer, the Vice Chairman, the President, any Executive Vice Presidan#, any Senior Vice
President or any Vice President in lieu of either the officers designated in {a) or the officers designated in (b) of
this Section.

Section 6. Proxies. Unless otherwise provided for by a resolution of the Baard, the Chief Executive Officer, or
any Vice President or Secretary or Assistant Secretary designated by the Board, may from time to lime appoint an
attorney or attorneys or agenk or agents of the Corporation to cast, in the Warne and on behalf of the Corporation,
the votes which the Corporation may be entitled to cast as the holder of stocfc or o#her securities in any other
corporation, any of whose stock or other securities may. be held by the Corporation, at meetings ofi the holders of
the stock or other securities of such other corporation or to consent in writing, in the name of the Corporation as
such holder, to any action by such other corporation, and may instruct the person or persons so appointed as io
the manner of casting such votes or giving such consent, and may execute or cause to be executed in the name
and on behalf of the Corporation and under its corporate seal, ar otherwise, all such written proxies or other
instruments as he may deem necessary or proper in the premises.

Section 7. Fiscal Year. The Fiscal year of the Corporation shall be fixed by the Board of Directors.

Section 8. Amendments. These Bylaws may be amended or repealed by the Board of Directors, including any
Bylaw adopted, amended, ar repealed by the Shareholders generally. These Bylaws may be amended or
repealed by the Shareholders even though the Bylaws may also be amended or repeaked by the Board of
Directors.

I:1NeatlDocs\BylawslYum Restated Bylaws -Final 5-1-14.docx

13



MAYER• BROWN

December 30, 2014

VIA EMAIL

shareholderproposats(c~sec.gov
Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission
1(}0 F street, N.E_
Washington, D.C. 2Q549

Re: YUM! Brands, lnc. —Shareholder Proposal
Submitted by Marca Consulting Group

Ladies and Gentlemen;

':layer Brown LLP
71 South Wacker Drive

ChJcaco, l~v+as 606J6~637

Main Tel ~1 312 782 Oo00
Yain Fax ~t 312 701 7711

ww+a.mayerGra~n.com

David A. Schuekte
D!reci TeJ +t 312 701 73&3
D+reci Fax *1 312 7Dfi 6201

QstAue;te~3mayerOrown.can

We are writing on behalf of our client, YUM! Brands, Inc., a North Carolina corporation (the
"Company"), pursuant to Rule 14a-8(j) under the Securities Exchange Act of 1934, as amended,
to inform the Staff of the Division of Corporation Finance (the "Staff"} of the Securities and
Exchange Commission (the "Commission") that, pursuant to Rule 14a-8(i)(9), the Company
plans to omit from its proxy statement and Corm of proxy (collectively, the "2015 Proxy
Materials") the shareholder proposal and the statements in support thereof (the "Proponent's
Proposal") submitted by the Marco Consulting Group Trust I (the "Proponent"). A copy of the
Proponent's Proposal is attached hereto as Exhibit A. T'he Company respectfully requests that the
Staff concur with the Company's view that the Praponenl's Proposal may properly be excluded
from the Company's 20l S Proxy Materials pursuant to Rule 14a-8(i)(9).

In accordance with Section C of Staff Legal Bulletin No. 14D (Nov. 7, 2008), this letter and its
attachments are being emailed to the Staf~'at shareholderproposals(~?a,see.~ov. In accordance with
Rule 14a-8(j), copies of this letter and its attaclunents are being sent simultaneously to the
Proponent as notice of the Company's intent to omit the Proponent's Proposal from the 201 S
Proxy Materials.

THE PROPONENT'S PROPOSAL

The Proponent's Proposal requests that the Company's Board of Directors {the ̀ Board") adopt,
and seek shareholder approval for, amendments to the Company°s Amended and Restated
Bylaws (,the "Bylaws") to implement proxy access for director nominations. Under the
Propo~ient's Proposal, any shareholder ar group of shareholders that collectively have
beneficially owned at least three percent (3%) of the Company's outstanding common stock
continuously for at least three years would be permitted tc~ nominate candidates far election to
the Board, and the Company would be required to list such nominees with the Board's nominees

7 i~ 175881 d2{k?.i{15b



in the Company's proxy statement. iJnder the Proponent's Proposal, shareholders would be

permitted to nominate up to one-quarter of the directors to be elected to the Board at the relevant

shareholder meeting. A copy of the Proponent's Proposal is attached to this lettci• as Exhibit A.

6ASIS FOR raCLUSION

We believe that the Proponent's Proposal may properly be excluded from the 2015 Proxy

Materials pursuant to Rule 14a-8(i}(9) because the Proponent's Proposal directly conflicts with a

proposal to be submitted by the Company in the 2015 Proxy Materials.

~rHE CO1~~iPANY~S PROPOSAL

The Board has determined to submit a proposal to shareholders at the 2015 Annual Meeting with

respect to proxy access for director nominations (the "Company Proposal"). Specifically, the

Board intends to seek sl,arehnlder apPrc~val of amendments to the Bylaws to permit any single

shareholder (but not a group of shareholders) that has beneficially owned at least five percent

(5%) of the Company's outstacidi~ig common stock continuously for at least Tour (4) years to

nominate candidates for election to the Board and require the Company to list such nominees

with the Board's nominees in the Company's proxy stalcmenl. Un~icr the Company Proposal, the

shareholder would be permitted to nominate the greater of (x) one (I) director and (y) ten percent

(10%) of'the Board, roundi~ig down to the nearest whole number of directors to be elected to the

Board at the relevant shareholder meeting. The specific text of the proposed Bylaw amendments

implementing the Company Proposal will be included in the 201 ~ Proxy Materials.

ANALYSIS

The Proponent's Proposal Ma}' Be Excluded Under Rule 14a-8(i)(9) Because It Directly

Conflicts with a Pro~iosal tc~ Re Submitted by the Company in the 2015 Proxy Materials.

The Company may exclude the Proponent's Proposal under Rule 14a-8(i)(9) because the

Proposal directly cont7icts with a proposal to be submitted by the Company in the 2015 Proxy

Materials. A shareholder proposal may be excluded under Rule 14a-8(i)(9) if "the proposal

directly conflicts with one of the company's own proposals to be submitted to shareholders at the

same meeting." "fhe Commission leas stated that a company's proposal need not be "identical in

scope or focus for the exclusion to be available." See Cxchan~e Act Release ~o. 40018, at n. 27

(May 21, 1498). Accordingly, a compan}f may exclude ashareholder-sponsored proposal where

it seeks to address a similar right or matter as is covered by acompany-sponsored proposal if the

terms of the twa proposals are different or conflicting (e.g., the ownership percentage threshold

of the shareholder-sponsored proposal is different from the ownership percentage threshold

included in the company-sponsored proposal). ~Che Company Proposal seeks to address the same

right as the Proponent's Proposal (the right of the Company's shareholders fo nominate

candidates for the Qoard to be included in the Company's proxy statement). The Company

Proposal provides that a single shareholder (rather than a group of shareholders, as set lorth in

the Proponent's Propa~al) rnvning 5% ~r more of the Company's shares for Four years (rather

than 3% of the Company's shares for three years, as was proposed by the Proponent) could

nominate a candidate for election to the Board to be included in the Company's proxy statement.

vloreover, the Company Proposal provides that shareholder ~i-ould be permitted to nominate the
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greater of (x) one director and (y) 10% of the Board, rounding down to the nearest whole number

of directors to be elected to the Board at the relevant sharefioldcr meeting, rather than be

permitted to nominate up to one-quarter of the directors to be elected to the ~3oard at the relevant
sharehoIdcr meeting, as tivas proposed by the Proponent. Because (ij the number of shareholders
able to nominate a candidate, (ii) the required share ownership percentage, (iii) the number of
years that the required shares must have been owned and (iv) the number of directors that can be
nominated cannot be set at different levels, the Proponent's Proposal directly conflicts with the
Company Proposal. Submitting the. Proponent's Proposal and the Company Proposal at the 201 ~
Annual Meeting would present alternative and conf7ictin~ decisions for [he Company's

shareholders that would likely result in inconsistent and ambiguous results. The Staff has
recently granted na action relief under Rule 14a-8(i}(4) in nearly identical circumstances. See
Whale Foo~1s,~Ia~•ket, Inc. (December 1, 2014} (concurring with the exclusion of a shareholder
praposd! seeking proxy access for director nominations under Rulc 14a-S(i)(9) where the
company proposal provided that a single shareholder (rather than a group of shareholders, as set
forth in the proponent's proposal) owning 9% or more of the company`s shares for five years
(rather than 3% of the company's shares for three years, as was proposed by the proponent)
could nominate a candidate for election to the board to be included in the company's proxy
statement, and ~r~here the company proposal provided that a shareholder would be permitted io
nominate the greater of (x} one director or (y) lU% of the Board, rounding down to the nearest
whole number of board seats, rather than be permitted to nominate up to 20°'0 of the hoard or not
less than two directors if the board size was reduced, as was proposed by the proponent).

Accordingly, the Company requests that the Stafrconcur that the Proponent's Proposal may
properly be excluded from the 2015 Proxy Materials b~caus~, under Rule 14a-8(i)(4), it conflicts
with a proposal to be sub~t~itted by the Company in the 2015 Proxy Materials.

CO~CLtiSION

The Company respectfully requests that the Staff concur with the Company's view that it may
properly omit the Proponent's Proposal from the Pro~cy Materials. Should the Staff disagree with
the Company's conclusions regarding the omission of the Proponents Proposal, or should any
additional information be desired in support of the Company's position, we would appreciate d7e
opportunity ro confer with the Staff concerning these maucrs prior to the issuance of your
response.

If you should have any questions or require any further information regarding this matter, please
do not hesitate to contact me at (312) 701-7363 or by email at dschuerie(c~maverbro~~~n.~om.

Sincerely,

~~,~~.--
David A. Sc}~ttette

Cc: John Dal}~, Vicc President and Associate General Counsel (Ylil~~(! Brands, lnc.)
Greg A. Kinczewski, Vice President/Senior Counsel (Marco Consulting Group "Trust I)
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Exhibit A

PROPONENT'S PROPOSAL

Sec attached.
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November 19 , 2014

BY OVERNIGHT DELIVERY AND FAX: 502-874-8016

YUM! Brands, Inc.
1441 Gardiner Lane
Louisville, Kentucky 40293
Attention: Corporate Secretary, Christian Campbell

RE: Marco Consulting Group Trust

Dear Mr. Campbell:

fps the duly authorized represenkative of the Marco Consulting Group Trust I {the
"Trust"), I write to give notice that pursuant to the 2Q14 proxy statement of YUMI Brands,
Inc. (the "Company"}, the Trust intends to present the attached proposal (the'Propasa!"}
at the 2015 annual meeting of shareholders (the "Annual Meeting"). The Trust requests
that the Company include the Proposal in the Company's proxy statement for the Annual
Meeting.

A lefter from the Trust's custodian documenting tha Trust's continuous ownership of the
requisite amount of the Company's stock for at least one year prior to the date of this
letter is being sent under separate cover. The Trust also intends to continue its
ownership of at least the minimum number of shares required by the SEC regulations
through the date of the Annual Meeting.

i represent that the Trust or its agent intends to appear in person or by proxy at the
Annual Meeting to present the attached Proposal. t declare the Trust has no "material
interest' other than that believed to be shared by stockholders of the Company
generally.

Please direct all questions or correspondence regarding the Proposal io me. My email is
kinczewski(c~marcoconsulh.nc3.com and my direct {ine is 312-612-8452

Very Truly Yours,

_;' , ~ - -

Greg A. Kinczewski
Vice PresidenUSenior Counsel

Enclosure

lie~dquartcrs Otllce ;i~O W. Wn„Idngton filed.. Suite 2C0 Chicago, !L 612661 P: 312-575-9Ut)0 ~ F: 312-5%5-Oppb
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It~SOLVEb: shareholders of Yum! Brands Inc. ("Yum±") ask the Board of
llirecton (the "Board") to adopt, and see{: sE~areholder apyc~val for, a "proxy access"
bylaw (the "~3yla~v"), "I'hc Aylaw shall n:y~~ire Yurn! to inc3ude in its proxy materials
provided to shareholders in connection with a shareholder meeting at which directors are
to be e[ccted the name, Disclosare and Statement {both defined below) of any person
("Nominee") nominated for election to the Board by a shareholder or group of
shareholders ("Nominator") that satisi~es the requirements below and to allow
shareholders to vote for the Nominee on Yum!'s proxy card.

The number of Notr~inees required to be included. in proxy materials for a
sl~ar~hulder meeting shall not excec;d one-quarter of the c3irectars to be elected at drat
meeting. The Bylaw shall provide that a Nominator must:

(a) have beneficially owned 3% or more of Yum'.'s outstanding common stock
continuously for at least three years on the date on which the nomination is
submitted;

(b) provide written notice received by the Secretary ti~~ithin the lime period specified
in the bylaws; such notice shall contain the information required to be disclosed
about the Nominee and the Nominator by SEC rules in coru~ection with a
contested director election solicitation (with separate disclosure for each
shareholder zn a group} (all disclosure in this sectio~~ is the "Disclosure'; and

(c) execute an undertaking t1~aC it agrees to (i) assume all liability aristng out of any
violation of law oc regulation i~ eorviection with kl~e Nominator's
communications with YumI's shareholders, Sncluding the Disclosure; (ii) to the
extent it uses soliciting rrk3terial other than Yumt's proxy materials, comply ~~itl~
all taws and regulations relating thereto.

The Nominator may furnish a 500-word statement in support of the Nominee's
election (the "Statement"} for inclusion in the pro:cy statement. The Board shall adopt a
procedure for timely resolving disputes over whether notice of a ziomination was timely,
whet4ler the Disclosure and Statement satisfy the Bylaw and applicable SEC rules and the
priority to be given in if the number afNom?pees nominated exceeds the limit.

SUI'POR"I'ING ST~TEtifENT

We believe that stockholders of U.S. public cornganies curreirtly have na
me€uiingful con~ro! over the director n~miiiatian and election process. In our view, access
to the prc»;y for purposes ~f clectin~ a director nominated by stockholders with a
sibnific~cit stake iii Yum! is the mast effective mechanism for ensuring accountability.
W~ believe that greater accountavility ~vou}d benefit Ytim!, when food safety concerns
in China, a key marke#,have increased risks for investors.

We urge shareholders to vote for this propose{.


