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Michael OBrien __________________

Omnicom Group Inc _______________
michael.obrienomnicomgroup.com _________________________

Re Omnicom Group Inc

Incoming letter dated March 122014

Dear Mr OBrien

This is in response to your letters dated March 122014 and March 182014

concerning the shareholder proposal submitted to Omnicom by John Chevedden We
also have received letters from the proponent dated March 12 2014 March 13 2014

March 182014 March 192014 March 232014 and March 242014 Copies of all of

the correspondence on which this response is based will be made available on our website

at http//www.sec.gov/divisions/corofin/cf-noaction/14a-8shtmL For your refrcnce

brief discussion of the Divisions informal procedures regarding shareholder proposals is

also available at the same website address

Sincerely

Matt McNair

Special Counsel

Enclosure

cc John Chevedden
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March 272014

Response of the Office of Chief Counsel

Division of CorDoration Finance

Re Omnicom Group Inc

Incoming letter dated March 122014

The proposal requests that the board take the steps necessaiy to adopt bylaw that

prior to the annual meeting the outcome of votes cast by proxy on uncontested matters

including running tally of votes for and against shall not be available to management or

the board and shall not be used to solicit votes The proposal also describes when the

bylaw would and would not apply

There appears to be some basis for your view that Omnicom may exclude the

proposal under rule 14a-8i3 as vague and indefinite We note in particular your view

that the proposal does not sufficiently explain when the requested bylaw would apply In

this regard we note that the proposal provides that preliminary voting results would not

be available for solicitations made for other purposes but that they would be available

for solicitations made for other proper purposes Accordingly we will not recommend

enforcement action to the Commission ifOmnicom omits the proposal from its proxy

materials in reliance on rule 14a-8i3

Sincerely

Norman von Holtzendorff

Attorney-Advisor



DIVISION OF CORPORATION FINANCE

INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to

matters arising under Rule 14a-8 CFR24O.14a-8J as with other matters under the proxy

zies is to aid those who must comply with the rule by offering informal advice and suggestions

andto determine initially whether or not it may be appropriate in particular matter to

recommend enforcement action to the Commission In connection ith shareholder proposal

under Rule 14a-8 the Divisions.staff considers the information furnished to it by the Company

in support of its intention to exclude the proposals from the Companys proxy materials as wcfl

as aziy information furnished by the proponent or the proponents rŁpresentativØ

AlthŁugh Rule 14a-8k does not require any communications from harehoIders to the

Commissons staff the staff will always consider information concerning alleged violations of

thestatutes administered by theCônunission including argument as to whether or notactivities

proposed to be taken would be violative of the statute ornile involvecL The receipt by the staff

ofsuch information however should not be construed as changing the staffs informal

procedures anciproxy review into formal or adversary procedure

It is important to note that the staffs and Commissions no-action responses to

Rule 14a-8j submissions reflect only informal views The determinationsreached in these no-

action do not and cannot adjudicate the merits of acompanys position with respect to the

proposal Only court such as U.S District Court can decide whether.a company is obligated

to include shareholder.proposals in its proxy materials Accordingly discretionary

determination not to recommend or take Commission enforcement action does not preclude

proponent or any shareholder of company from pursuing any rights he or shc may have against

the company in court should the management omit the proposal fromthe companys proxy

material



JOHN CHEVWDZN

FISMA 0MB Memorandum M-07-16

March 24 2014

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100F StreetNE

Washington DC 205491

Rule 14a-8 Proposal

Ommcom Group Inc OMQ
Confidential Voting

John Cbevedden

Ladies and Gentlemen

This is the 6th in series of letters in regard to the company March 122014 request-for-waiver

no action request which reversed the company Januaxy 202014 letter announcing its avoidance

of the no action process

The company March 18 2014 letter failed to produce any evidence whatsoever that in the cases

it cites starting with xon Mobil Corp March23 2007 that any proponent signed letter that

he would not present the respective proposal if the respective company did not publish that

proposal

The proponent will submit additional rebuttal letters to the Staff

This is to request that the Securities and Exchange Commission allow this resolution to stand and

be voted upon in the 2014 proxy

Sincerely

cc Michael OBrien michaeLobrien@OmnicomGroup.com



JOHN CHEVEDDEN

FISMA 0MB Memorandum M-07-16

March23 2014

Office of Chief Counsel

Division of Corporation Finance

curities and Exchange Commission

100F StreetNE

Washington DC 205491

Rule 14a-8 Proposal
Ornmcoin Group 1nc OMC
Confidential Voting

John Chevedden

Ladies and Oentlemerc

This is the 5th in series of letters in regard to the company March 122014 request-for-waiver

no action request which reversed the company January 202014 letter announcing its avoidance

of the no action process

Attached is the Court Order in

Civil Action No l14-cv-00018-WJM-KMT

Chipotle Mexican Orill Inc John Chevedden James McRitchie and Myra Young

On page the Court Order is opposed to reversing the statutory scheme Although the court did

not specifically address company appealing to the Staff after failed lawsuit there is no

question that appealing to the Staff after failed lawsuit possibly an unprecedented act in regard

to rule 14a-8 proposal there can be no doubt that this is reversal of the statutory schcznc

The proponent will submit additional rebuttal letters to the Staff

This is to request that the Securities and Exchange Commission allow this resolution to stand and

be voted upon in the 2014 proxy

Sincerely

cc Michael OBrien cmicbaeLobrien@Omnicon1Group.com
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Judge William Martinez

Clvii Action No 14-cv-OO18-WJM-KMT

CHIPOTLE MEXICAN GRiLL INC

Plaintiff

JOHN CHEVEDDEN
JAMES MCRITCHIE
MYRA YOUNG

Defendants

Li

ORDER GRANTING DEFENDANTS MOTION TO DISMISS

Plaintiff Chipotle Mexican GdO Inc rplalntlfr has filed this action for

dedaratory judgment against Defendants John Chevedden James McRltchie and

Myra Young coiiectlvely Dofendants arising out of an alleged violation of the

regulations under the Securities Exchange Act of 193417 C.F.R 240.14a-8 ECF

No ThIs matter Is before the Court on Defendants Motion to Dismiss for Lack of

Jurisdiction MotIonw ECF No 10 and Plaintiffs Motion for Summary Judgment ECF

No 19 The Court agreed to rule on these motions on an expedited basis ECF No

17 For the reasons set forth below DojOndants Motion is granted and the case Is

disnilssedforlackofjUrlsdlctlOn



LEGAL STANDARD

Rule 12b1 empowers a.cour lismissa complaint foriack of Jurisdiction

over the subject matter Fed Cv Prn12bX4-DlsmissaI under Rule 12bXl Is not

Judgment on the merilsof plaintiffs case Rather It calls for determination that

the court lacks authority to adjudicate the matters attaddng the existence of Jurisdiction

rather than the allegations of the complaint See Caslaneda INS 23 F.3d 1576

158010th Cir 1994 recognIzing federal courts are courts of limited jurisdiction and

may only exercise jurisdIction when specifically authorized to do so

Rule 12bXl motion to dismiss must be determined from the allegations of

fact in the complaint without regard to mere conclusory allegations of Jurlsdlctton

Groundhog Koeler 442 F.2d 67467710th CIr 1971 When considering Rule

12bXlmotlon however .t.ecourt rn nskief matters outside the pleadIngs without

transforming the motion into one for stffi9jy4ç$gmenL Hoff United States 46 F.3d

1000100310th CIr 1995 Where party challenges the facts upon which subject

matter jurisdiction depends district court may not presume the truthfuhiess of the

complaints factual allegations has wide discretion to allow affidavits other

documents and limited evidentlery hearing to resolve disputed Jurisdictional facts

under Rule 12b1 Id

The burden of establishing subject matter Jurisdiction Is on the party asserting

jurisdiction Basso Utah Power Light Co 495 F.2d 90690910th Qir 1974

court lacking Jurisdiction must dismiss the cause at any stage of the proceeding In

Although the pending Motions tcf6arjRæents pursuant to both Rules 12bXl and

56 the Court addresses herein onyJle$use It Is dlsposltive of the case



which It becomes apparent that jurisdiction Is lacking See Id

II DISCUSSION

This action Is the most recent In line of cases brought by corporate plaintiffs

challenging shareholder proposals submitted by Defendant Chevedden See ECF No

13 at 2-8 cIting e.g Apache Cosp Chevedden 896 Supp 2d 723 S.D Tex

2010 KBR Inc Chevedden 778 Supp 2d 415 S.D Tax 2011 Waste

Connections Inc Chevedden.-0t4ti54 5th CIr Feb 13 2014 see also

Express Scrts Holdh9 Co Cheiedden 2014 WL 631538 ED Mo Feb 18 2014

EMC Chip Cheveddon No 14-cv-10233-MLW Mass March 2014 Omnlcom

Group Inc Chevedden No 14 Clv 0386 S.D.N.Y March 11 2014.2 Plaintiff seeks

dedaratlon that the shareholder proposal at Issue here which Defendants submitted

for Inclusion In Plaintiffs proxy statement for Its upcoming stockholder meeting 4olates

the Securities Exchange Act.and can therefore be excluded from Plalntlfrs proxy

statement Compi ECF No.1 In their Motion to DIsmiss Defendants aue that

Plaintiff lacks standing to sue because It can show no irjwy In fact and that the case

should therefore be dismissed for lack
çfjuisdIction ECF No 10JI

declaratory judgment dJjn case of actual controversy

within Its jurisdiction 28 U.S.C 2201a This refers directly to the case or

2Defendants brought the recently decided EMC and Ornnlcom cases to the Courts

attention by filing letters and transcripts from those cases but failed to tile Motion for Leave to

File SupplementalAuthotity ECF Nos 24 25 As Defendants are prose the Court is

required to liberally construe their pleadings See Halnes Kemer 404 U.S 519520-21

1972 Thus given these cases persuasly value and pertinence to the Instant case the

Court construes Defendan filings as Motion for Leave to File Supplemental Authodly grants

the construed motion and accepts the supplemental authodly as filed



controversy requirement of Article III Qtthe United States Constitution U.S Const Art

Ill see Medfronlc Inc v.MfrPŒAuresLLC 134 Ct 843848

2014 holding that the Declaratory Judment Act does not extend the Jurisdiction of

the federal courts Internal quotation marks omitted The limitation of Jurisdiction to

an actual controversy is bedrock reqWement that protects the system of separated

powers and from which the concept ofstanding arises Valley Forge Christian Coil

Ams United for Separation of Church State Inc 454 U.S 464471 1982 see also

RaInes Byid 521 U.S 8118181997 No principle Is more fundamental to the

Jud1dars proper role In our system of government than the constitutional limitation of

federal-court jurisdiction to actual cases or controversIes quoting Simon Ky

Welfare PJghts Org 428 U.S 26.3iU97.

Of the justiclability doà fl the case orcontroversy

limitation the requirement that liti ant have.stand1ng to Invoke the power of

federal court Is perhaps the most Important Allen WrIght 468 U.S 7377501984

Lllhe standing question is whether th plaintiff has alleged such personal stake In

the outcome of the controversy as to warrant his Invocation of federal-court Jurisdiction

and to Justify exercise of the courts remedial powers on his behalf Waith Seldin

422 U.S 490498-991975 dUng Bakery Can 369 U.$ 1862041962

plaintiff
must show three elements to establish standing to assert a.clalm

The plaintiff must have suffered an Injuty In fact.. t2

there must be causal connection between the Injury and

the conduct complained ofthe Injury has to be fairly

traeabte to the chaliengŁctlon ofzthe defendant and

31 Itmust be likely op tgerely speculative that

the Injury will be redrºssed1i favor ble decision



Lujan Defenders of Wildlife 504 U.S 555 560-61 1992 internal citations omitted

Allegations of future Injury cannot satisfy the injury In tact requirement If the Injury Is

merely possible but must be certainly Impending to establish standbg Clapper

Amnesty Intl USA 133 Ct 1138 11432013 quoting Wlutrnore Mcansas 495

U.S 149 1581990

The Tenth Circuit hasr6pet
iarterjzed standing as an element of

subject matter jurisdiction Hill Vanderbilt CapltalAdt4sors LLC 702 F.3d 1220

122410th CIr2012 Because Plaintiff Is the party Invoking this Courts jurisdIction ft

bears the burden of establishing that ft has standing to pursue its dabm See Basso

495 F2d at 909

Plaintiffs briefing hero proposes three future Injuries that It argues estabtish

standIng the threat of suit by Defendants If Plaintiff wrongfully excludes their

proposal the threat of suit by other shareholders and the threat of an

enforcement action by the Securities and Exchange Commission SEC See ECF

No.13 at 7-8 Defendants contend that because they have made an Irrevocable

promise not to cue Plaintiff If It udjr3iehoIder proposal the first alleged

injury will not occur ECF No 21 at24 Wit to the second and thhd alleged

Injuries Defendants contend that they are too speculative to pass constitutional muster

Id ECF No 22 at2

The Cowt agrees
with Defendants that Plaintiffs proposed future injuries fail to

meet the certainly Impending standard necessary to establish standing See

Whibnore 495 U.S at 158 The prospect of Defendants breaking their Irrevocable



prornlse not to bring legal action aga1rt ChipotIlf it excludes their shareholder

proposal though possible is undisputedly not ucertabriy Impendlng Nor Is the

prospect of lawsuit by another shareholder or an SEC enforcement action anything

more than pure speculation Thus none of those injuries satisfies the Injury In tact

requirement Furthermore even if the uncertainty about another shareholder or SEC

action sufficiently etabrished an injury intact Plaintiff cannot show that Its requested

reliefa declaration from this Court with respect to Defendantswould redress Its

Injury as against third party over vthoin this Court has no jurisdiction See Lujan 504

US at 569 holding that an Injury was not redressabie where the district coarre

decision would.not have bOon
binlngOsh-payty government agencies

PlaintIffs citations to the FIfU itjCdiiVbf Appeals decisions in KBR and

Waste Connections are unavailing In KBR the Fifth Circuit found that Cheveddens

stipulation not to sue did riot vitiate any possibility of legal action stemming from

decision to exclude his proposal because that decision Kwould Implicate KBRS duties to

all of Its shareholders could expose KBR to an SEC enforcement action KBR

1nc Chevedden.478 Appx 21321510th Cir 2012 Hoever the Fifth Circuit

did not apply the certainly Impending sjandard established by the Supreme Court for

evaluating futurelnjurtes for standing purposes See Vv7iftniore 495 iS at 15
Addilionally in citing the risk of shareholder or SECactions the Fifth Circuit considered

only whether KBR might expose ftelf.t$iJ nothether the district courts ruling would

redress that exposure The Wast Co Øtçtn4Odslon was substantively identical to

KBR and did not address either of these weil-Ætabllshed standing requirements 2014



WL554566 at2

Instead the Court finds more persuasive the reasoning of the District Courts of

the Southern District of New York and the District of Massachusetts both of which

rejected the same pmposed Injurf PJrttiff àtebere as too speculative to be

certalnly Impending See Ornnlcom 14-cv-0386 at 2-3 holding that Omnicom

does notface sultfrom Mr Chevedden if texdudes his preposat and the possibilityof

SEC Investigation or action is remote EMC 114-cv-10233 Doc 38 at 48-52 same

As in EMC given Defendants prohilse not to sue and Plaintiffs failure to show either

any threat of suit by third party or the redressabilfty of such injury dedaratomy

judgment by this court would be an 1iconst1tutIonaI3 advisosy opinion without relieving

the pialnfiftj
of any uncertainty or Insecurity aboit being sued by the defendants If the

plalntlffj
excludes their proposal EMC 114-cv-10233 Doc 38 at 53 Furthermore

where Plaintiff has not presented its case to the SEC this Courts Issuance of

declaratory judgment on an.eeq OjId be essentially reversing the

Iç
statutory scheme end not bein the Inrestsofl1ie administration of Justice kL at 54

Accordingly the Court finds that Plaintiff lacks standing to bring this action and

thus the Court lacks jurisdiction to hear the matter

lii CONCLUSION

For the reasons set forth.above the Court ORDERS as follows

Defendan Motion to pismiss for Lack of Jurisdiction ECF No 10 is

GRANTED and this matter Is DISMISSED WITHOUT PREJUDICE and

Judgment shall be entered In favor of Defendants Defendants shah have their

costs



Dated this 14th day of March1 2014

il

ii



JOHN CHEVEDDEN

FISMA 0MB Memorandum M-07-16

March 19 2014

Office of Chief Connse

Division of Corporation Finance

Securities end Exchange Commission

100 Street NE
Washington DC 205491

Rule 14a-S Proposal

Oinnlcom Group Inc OMC
Confidential Voting

John Cbeveddcn

Ladies and Gentlemern

This is the 4th in series of letters in regard to the company March 122014 request-for-waiver

ito action request which reversed the company January 202014 letter announcing its avoidance

of the no action process

Attached is the Court Order which seems to be in contradiction with key conclusions in the

company March 182014 letter

The proponent will submit additional rebuttal letters to the Stafi

This is to request that the Securities and Exchange Commission allow this resolution to stand and

be voted upon inthe 2014 proxy

Sincerely

cc Michael .1 OBrien
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UNrf SD STATES DISTRICT COURT -1
SO1115831 DISflCY 01 5W 108K

-x

O2tC0N GROUP INC Civ 0386 US

Plaintiff SIRM11 RD ORDER

-against

JOES CRBVSDDE8

Defendant

-x

This case raiuea the question whether corporation that

has sufficient doubt whether it entitled to exclude

shareholder proposal from it proxy material should consult

its attorneys and follow their advice with the comaun risk that

court may lter bold to the contrary if the proposal is

rejected or take advantage of the Declaratory Judgment Act 28

U.S.C 3201 to seek Courts declaratory judgment that

exclusion permissible or that the proposals inclusion is

mandatory

There are thousand of public companies in the United

Staten thoy have annual meeting and their shareholders ars

free to suggest iteima for inclunion in their proxy material.

In this case Omaicom Group Inc onniccn seeks

declaratory judgment that it say exclude Nr theveddens

shareholder proposal under SECs rule 14a-8 and maven for



ouamary judgment Mr evodden who he promised Onnicom not

to sue if it rejects his proposal moves to dismiss the action

on the ground among others that the threat of injury from

corporate misjudgment is too remote and speculative to preent

juaticiablu controversy under Article III of the United States

Contittt ion

court may use its diucretl.cn to grant declaratory

judgment only In case of actual controversy within it

juriadiction 20 U.S.C 22015 that those Caaee and

Ccntrovmraies that are justiciuble under Article III The

SupremO Court has explained thati

70 establish Article III standing an injury
meat be concrete particularized and actual

or thent fairly traceable to the

challenged actiong and redressable by
favoroble ruling Although iJmItnsnce is

concededly somswhat elastic concept it

cannot be stretched beyond its purpose
which is to ensure that the all.ged injury
is not too speculative for Article Iii

purposes-that the injury is certainly

ispending Thus we have repeatedly
reiterated that threatened injury suet be

certainly .iwpending to constitute injury in

fact and that allegations of possible

future injury are cot sufficient

Clasper Anneetylntern 133 Ct 1138 1147

2013 internal quotations and citations omitted italics in

original

Omaicom argues that its injury is inainont because even

though Mr Chevedden ha promised not to sue the proposal



remains pending still requiring Oanicom to decide whether or

not it is required to include the propoa1 in its proxy

statement and Lace all the legal consequences of that

decision P1.a Reply Not Suns .1

NonethelesS any speculative future legal consequences

are not certainly actUl or iseinent Omnicom does not face

suit from Mr Chovodden if it axc1ude his proposal end the

possibility of SEC investigation or action is resets

As stated by the Second Circuit in U.S Broedcaot Music

Application of Muzak LSC and AR Music Hetwork Inc 275

P.3d 16a 115-79 2d Cir 2001

An issue is ripe for judicial resolution

only if it presents real substantial

controversy not mere hypothetical

question Pursuant to ripeness doctrine we

up.Iat avoid entangling ourselves in abstract

disagreement and engaging in premature

adjudication The ripeness doctrine

cautions courts against adjudicating

contingent future event that may not occur

as anticipated or indeed say not occur at

all Two additional factors the fitnes of

the issueg for judicial decision and the

hardship to the parties of withholding court

consideration also inform any analysis of

ripeness

Applicant argue that the district court

decision not to decide the jeans places them

in an untenable position because they now

seat go through the rate det.rndnation

proceeding while facing the possibility that

the copyright bolder cight than etteept and



be permitted to veto the outcome of that

proceeding The fact rename however that

at thin juncture Applicanta have nutfered no

injury end the threat of an injury in

speculativea contingent future event that

Say not occur at all federal court laaka

the power to render advisory opinions We

therefore affirm the diotrict court

dec.aion not to decide the iasue

internal quotations and citations omitted

Mr Cheveddens motion to dinmina nkt No 12 in granted

Oaniioon notion fox wiary judgment O3ct No 13 in denied

The clerk is requested to enter judgment dismisSing the

coniplaint with coetu and disbursements in favor of Mr

Chevedden according to law

So ordered

Datedi New York New Yotk
March 2014

4k4 L$Ltrh
LOUIS 1. STMITou

tI



JOHN CHEVkDDEN

FISMA 0MB Memorandum M-07-16

March 182014

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100 Street NE
Washington DC 205491

Rule 14a-8 Proposal

Omniconi Group Inc OMC
Confidential Voting

John Chevedden

Ladies and Gentlemen

This is the 3rd in series of letters in regard to the company March 122014 request-for-waiver

no action request which reversed its January 20 2014 letter announcing its avoidance of the no

action process

The company initially bypassed the no action process and sought the advice of the Federal Court

Now the company does not want to follow the advice of the Federal Court

The attached pages of the transcript of jbis case show that the Court views it important that the

Staff first review any merits of company request to not publish rule 14a-8 proposal before it

is brought to the attention of the Court

If the Staff grants no action relief it will be in contradiction with the Court on the proper order in

which to consider company request to not publish rule 14a-8 proposal

The proponent will submit additional rebuttal letters to the Staff

This is to request that the Securities and Exchange Commission allow this resolution to stand and

be voted upon in the 2014 proxy

Sincerely

cc Michael OBrien michaeI.obrienOmnicomGroup.com



56

statements you reference are material materially false or

misleading Accordingly we do not believe that E4C may omit

the proposal or portions of the supporting statement from its

proxy materials in reliance on Rule 14a8i Thats

Exhibit to the complaint at Page

As said earlier two weeks later on January 30

2014 EMC filed the instant suit in this court requesting

declaratory judgment that it may exclude the proposal or in

the alternative preliminary and permanent injunction to

0355 10 prevent the defendants from continuing to seek the inclusion of

11 the proposal in the proxy materials

12 conclude that issuing declaratory judgment on an

13 expedited basis without the advice of the SEC without more

14 time and to compensate for the fact that the adversary process

15 is not working well here because the defendants are not

16 represented and as Hr HcRitcbie said it would be too

17 expensive to be represented would run the risk of decision

18 thats not wellinformed and properly considered

19 In addition it would abet what regard as an

03S6 20 inappropriate practice of depriving the SEC of the opportunity

21 to perform its proper role of considering all the grounds that

22 in this case have been argued to me and giving informed advice

23 also have in mind McRitchies last argument

24 that permitting or where theres legitimate discretion or

25 abetting an end run around the SEC deprives shareholder of



57

relatively inexpensive opportunity to get claims disputes

resolved in their favor and by forcing them into court keeps

them from really as practical matter having an appropriate

opportunity to have their positions evaluated on an informed

basis as the SECs in better position to do quickly and

relatively inexpensively

Finally in the interests of completeness Id say

that the standing analysis also bears on the alternative

relief Plaintiff requests preliminary and permanent

0358 10 injunction As the Supreme Court has explained plaintiff

11 seeking permanent injunction must satisfy fourfactor test

12 before court may grant such relief plaintiff must

13 demonstrate that it has suffered an irreparable injury

14 that remedies available at law such as monetary damages are

15 inadequate to compensate for that injury that considering

16 the balance of hardships between plaintiff and defendant are

17 remedied in equity is warranted and that the public

18 interest would not be disserved by permanent injunction

19 ltd say as understand it well thats permanent

0338 20 injunction

21 The Supreme Court has indicated that the injury in

22 fact well and was just quoting from eBay Inc 547 U.S

23 388 at 391

24 The Supreme Court has indicated that the injury in

25 fact prong of the standing requirement is related to the



Omnicom Group Inc

Michael OB1en
Vco Pedont

Gened CdSeaety
March 182014

VIA ELECTRONIC MAIL

Office of the Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

IOOF Street N.E

Washington D.C 20549

Re Oinnicom Group Inc Shareholder Proposal from John Chevedden

Ladies and Gentlemen

Omthcom Group Inc New York corporation the Companf hereby submits this

letter to the Division of Corporation Finance the Staff regarding its request the No-Action

Request for confirmation that the Staff will not recommend enforcement action to the

Securities and Exchange Commission the Commission if the Company excludes

shareholder proposal the Plvposal and related supporting statement submitted by Mr John

Chevedden Chevedden from the Companys proxy statement the Proxy Materials for the

Companys 2014 annual meeting of shareholders the Annual Meelinf purauant to Rule 14a-

8iX3 as the Proposal violates the proxy rules including Rule 14a-9 because it is

impermissibly vague and indefinite

Due to Cheveddens recent correspondence the Company further requests that the Staff

concur that the Proposal may be properly excluded because Chevedden has indicated his

intention to act contrary to Rule 14a-8b1 providing new and independent grounds for

exclusion under Rule 14-a8

The District Court Ruling Allows the Company to Exclude the ProposaL

As discussed in the No-Action Request on March 11 2014 the United States District

Court for the Southern District of New York the Court dismissed the Companys lawsuit

against Chevedden writing that declaratory judgment is inappropriate because Omnicom does

not face suit from Mr Chevedden if it excludes his proposal and the possibility of SEC

investigation or action is remote

Nothing in the Courts ruling prevents Omnicom from properly excluding Cheveddens

proposal Quite to the contrary the Court wrote that the Company may exclude the Proposal

without risk of lawsuit by Chevedden or an enforcement action by the Commission In an

overabundance of caution and because Chevedden refuses to withdraw the Proposal the

Company submitted the No-Action Request on March 12 and further submits this letter to

NY\61956363 437 MadIson Avenue New York NY 10022 212 415-3640 Fox 212415-3574



request confirmation that the Staff will not recommend enforcement action to the Commission if

the Proposal is excluded from the Companys Proxy Materials pursuant to Rule 14a-8iX3

because it is impermissibly vague and indefinite In the No-Action Request the Company was

not presenting any new arguments it was instead seeking confirmation from the Staff that it

agrees with the Court and that the Proposal may be properly excluded from the Proxy Materials

The Company notes that throughout the lawsuit Chevedden argued to the Court that

Omnicom should have sought no-action relief from the Staff not through litigation Now that

Omnicom has sought such relief from the Stafi Chevedden has bombarded the Staff and the

Company with correspondence arguing that the Staff should not consider Omnicoms request
for

relief He cannot have it both ways

The Staff has Overwhelmingly Established that the Proposal may be Properly

Excluded Because it is Impermnissibly Vague and Indefinite

The Staff has overwhelmingly established that the Proposal may be properly excluded

under Rule 14a-8iX3 because it is impermissibly vague and indefinite Since the submission of

the No-Action Request the Staff has granted no-action relief to nine more companies that

received proposals virtually identical to the Proposal bringing the total number to twelve

The Staff granted no-action relief to these nine companies concluding that the proposal

does not sufficiently explain when the requested would apply Amazon.com Inc

avail Mar 2014 Comcost Corporation avail Mar 62014 Equlnb Inc avail Mar

2014 The Home Depot Inc avail Mar 2014 Leldos Holdings Inc avail Mar 2014
Reliance Steel Aluminum Co avail Mar 62014 The Southern Company avail Mar

2014 SunEdison inc avail Mar 2014 UnltedContinental Holdings Inc avail Mar

2014 Those grants of no-action relief are in addition to the three letters cited in the No-Action

Request Intel Corporation avail Mar 2014 Verlzon Communications Inc avail Mar

2014 Newell Rubbermaid Inc avail Mar 42014

Accordingly because the Proposal is nearly identical to the proposals in the letters cited

above Company respectfully requests conflnnation that the Staff will not recommend

enforcement action to the Commission if the Proposal is excluded from the Companys Proxy

Materials pursuant to Rule 14a-8iX3 because it is impermissibly vague and indefinite

HI Cheveddens Irrevocable Promise not to Present the Proposal is In Violation of the

Proxy Rules and Provides an Independent Grounds for Exclusion under Rule 14a-

8i3

Chevedden has not contested or disagreed that the Proposal is impermissibly vague and

indefinite He has also irrevocably promised not to sue the Company if the Proposal is

excluded from the Companys Proxy Materials and not to present the Proposal at the Companys
Annual Meeting However as evidenced by his recent barrage of letters to the Staff Chevedden

nevertheless continues to pursue the Proposal Accordingly the Company is compelled to

submit to the Staff the following additional independent reason why the Proposal may be

excluded from the Companys Proxy Materials

NY6 195636.3



The Company may exclude the Proposal under rule 14a-8iX3 as contrary to proxy rule

14a-8hl because Chevedden has irrevocably promised not to present the Proposal at the

Annual Meeting

Rule 14a-8h1 states that Either you or your representative who is qualified under

state law to present the proposal on your behalf must attend the meeting to present the

proposal On February 26 2014 Chevedden delivered letter attached hereto as Exhibit

the Irrevocable Promise to the Companys counsel in which he irrevocably promised not to

present the Proposal at the Annual Meeting if the Company excludes the Proposal from its Proxy

Materials For the reasons stated above and in the Companys letters to the Staff of January 20

2014 and March 122014 the Company does not intend to include the Proposal in its Proxy

Materials For the reasons stated below the Company believes that the Irrevocable Promise has

created new and independent grounds for exclusion ofthe Proposal under Rule 14a4iX3

The Staff has written if shareholder voluntarily provides written statement

evidencing his or her intent to act contrary to rule 14a-8hXl rule 14a-8i3 may serve as

basis for the company to exclude the proposal Staff Legal Bulletin No 14 July 13 2001
Item C.4.b The Staff has also previously concurred that when proponent has indicated that

neither the proponent nor his or her qualified representative will attend shareholders meeting

to present proposal the proposal may be properly excluded under Rule 14a-8iX3 See Exxon

Mobil Corp avail Mar 23 2007 Exxon Mobil Corp avail Mar 2001 Johnson Johnson

avail Jan 2001 In each of the Exxon Mobil letters and the Johnson Johnson letter after

submitting proposal the proponents subsequently indicated to the companies that neither they

nor their representatives would attend the companies annual meetings to present their proposals

And in each of these instances the Staff concurred that the proposals could therefore be properly

excluded under Rule 14a-8iX3 as contrary to proxy Rule 14a-8hXl

Here as in each of the Exxon Mobil cases and the Johnson Johnson case Chevedden

has delivered the Irrevocable Promise an unsolicited written statement that he will not present

the Proposal at the Annual Meefing Rule 14a-8hXl requires that either proponent or

qualified representative of proponent attend the shareholders meeting to present the proposal

Because Chevedden has irrevocably promised not to present the Proposal he has evidenced his

intent to act contrary to Rule 14a-8hXl Therefore the Proposal may be properly excluded

under Rule 14a-8iX3

The Company notes that because Cheveddens promise not to present the Proposal is

irrevocable the deficiencies presented by the Irrevocable Promise are not deficiencies that may
be cured Rule 14a-8f provides that company need not provide proponent such notice of

deficiency if the deficiency cannot be remedied... Thus because the Irrevocable Promise

is irrevocable and contrary to the proxy rules as stated above the Company is not required to

provide Chevedden with notice of the above-mentioned deficiencies nor is Chevedden allowed

an opportunity to cure the deficiencies under Rule l4-8

NY6195636.3



IV Conclusion

Based upon the foregoing analysis the Companyrespectfully requests confirmation that

the Staff will not recommend enforcement action to the Commission if the Proposal is excluded

from the Companys Proxy Materials pursuant to Rule 14a-8i3 because it is impermissibly

vague and indefinite and because Chevedden has irrevocably promised not to present
the

Proposal at the Annual Meeting

If the Staff does not concur with the Companys position we would appreciate an

opportunity to confer with the Staff concerning this matter prior to the determination of the

StaWs final position In addition the Company requests
that Chevedden copy the undersigned

on any response he may choose to make to the Staft pursuant to Rule 14a-8k

Sincerely

Bri
Senior Vice President General Counsel and

Secretary

Enclosure

cc Jeff Hammel Latham Watkins LLP

Joel Trotter Lathsm WatkinsLLP

John Chevedden
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JOHN CHEVEDDEN

FISMA 0MB Memorandum M-07-16

February 262014

Mr Jeff Hammel

Latham Watkins

885 Third Avenue

New York NY 10022-4834

Dear Mr Hammel

irrevocably promise not to attempt to present my rule 14a-8 proposal at the 2014 annual

meeting if Omnicom Group Inc OMC excludes it from the 2014 annual meeting proxy

materiaL

Sincerely



JOHN CHEVEDDEN

FISMA 0MB Memorandum M-07-16

March 13 2014

Office of Chief Counsel

Division of CorpoTation Finance

Securities and Exchange Commission

100F Street NE

Washington DC 205491

Rule 14a-8 Proposal

Omnicom Group Inc OMC
Confidential Voting

John Chevedden

Ladies and Gentlemen

This is the second in series of letters in regard to the company March 122014

request-for-waiver no action request which reversed its January 202014 letter to avoid no action

relief

After the company in effect said that it did not trust the Staff to make proper determination in

its January 20 2014 letter now the company asks the Staff to come to its rescue Due to the

unique nature of the burdensome and demeaning company request the company should not have

the opportunity to submit any further letter in regard to its March 122014 request

As an alternative and if the staff is in any way inclined to consider the company request this is

to ask for the opportunity to cure any issue with the resolved text of this well-established topic If

the company is granted waiver the shareholder should be granted some latitude in return The

company has not expressed any objection to this

This is to request that the Securities and Exchange Commission allow this resolution to stand and

bevoted upon in the 2014 proxy

Sincerely

cc Michael OBrien michael.obrien@OmnicomGroup.com



JOHN CUEVEDDEN

FSMA 0MB Memorandum M-07-1

March 12 2014

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100 Street NE

Wzishington DC 205491

Rule 14a-8 Proposal

Omnicom Group Inc OMC
Confidential Voting

John Chevedden

Ladies and Gentlemen

This is in regard to the company March 122014 no action request reversing its January 202014

letter to not request no action relief The company does not address whether its March 122014

no action request is an unprecedented type of request The company does not address whether

such an unprecedented or unusual request would demand higher burden than its belated 5-page

no action request The company does not address whether such an unprecedented or unusual

request would demand more than the usual amount of Staff time and consultation for proper

consideration

Since the company expressed its preference to have federal court rule on its attempt to exclude

rule 14a-8 proposal attached is the transcript of 2-hour hearing in thc related EMC

Corporation lawsuit to give perspective on the view of Federal Court on the proper process to

attempt to exclude rule l4a-8 proposal

This is the first in series of replies to this belated and unprecedented or unusual no action

request

This is to request that the Securities and Exchange Commission allow this resolution to stand and

be voted upon in the 2014 proxy

Sincerely

cc Michael YBrien michaeLobrientälOmnicomGroup.com
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PROCEEDINGS

THE CLERK EMC Corporation vs John Chevedden and

James McRitchie Civil Action No 1410233 Court is in

session You may be seated

THE COURT Good afternoon Would those present to

participate in the courtroom please identify themselves for the

Court and for the record

MR ROFFMA1 Good afternoon your Honor Ian Roffman

from Nutter McClellan Fish on behalf of EMC Corporation

0201 10 With me on my left are

11 MR CHEVEDDEN cant hear very well This is John

12 Chevedden

13 THE COURT Speak into that microphone

14 MR ROFFMAN Sure Ian Roffman from Nutter

15 McClellan Fish on behalf of EMC Corporation With me on my

16 left are Adam Offenhartz and Aric Wu of Gibson Dunn

17 Crutcher On my right is Leigh Slayne of EMC Corporation

18 THE COURT All right Whos on the telephone

19 please

0201 20 MR CHEVEDDEN John Chevedden

21 MR McRITCHIE And James McRitchie

22 THE COURT Is anybody else in the room with either of

23 you

24 MR CHEVEDDEN No

25 MR McRITCHIE No



THE COURT And those of you on the telephone are

going to have to say your name before you speak okay

MR McRITCHIE Yes

THE COURT Because we have court stenographer and

we need an accurate transcript

MR ROFFMAN Your Honor if may Mr Offenhartz and

Mr Wu have motions for admission pro hac vice pending

THE COURT They are allowed

MR ROFFMAN Thank you And Mr Offenhartz will do

0202 10 todays argument Thank you

11 THE COURT Okay This case was filed on January 30

12 2014 It relates to scheduled April 30 2014 meeting

13 annual meeting of shareholders of plaintiff EMC EMC

14 represented that it must complete its proxy materials by March

15 14 2014 for that meeting It in this case seeks

16 declaratory judgment and permanent injunction which would

17 permit EMC to exclude the defendants proposal which would

18 require an independent chairman of the board from the proxy

19 materials to be sent to shareholders EMC requested an

0203 20 expedited decision Therefore scheduled hearing for

21 today ordered further briefing

22 The defendants have provided written promises not to

23 present the proposal at the annual meeting if it is not

24 included in the proxy materials and also not to sue if the

25 plaintiff excludes its proposal from the proxy materials The



defendants have filed motion to dismiss for lack of standing

essentially meaning that there is not true case or

controversy as required by Article III of the Constitution

The plaintiff seeks summary judgment in whats characterized as

preliminary injunction think it would actually be

permanent injunction

It is my present tentative view having studied the

matter that there isnt cognizable case in controversy under

Article III EMC lacks standing on the facts of this case In

0204 10 any event would exercise the discretion that have under

11 the Declaratory Judgment Act not to issue declaratory

12 judgment in the circumstances of this case and that an

13 injunction permanent or preliminary would not be appropriate

14 because theres no threat of irreparable harm

15 EMC can decide what to do and if it excludes the

16 defendants proposal it will not be at risk from the

17 defendants and as far as can discern from the record

18 anybody else certainly anybody else who would be bound by

19 decision of mine

0205 20 But while that results or that view results from my

21 study of whats been submitted it isnt final view So am

22 interested since Im inclined to grant the motion to dismiss

23 on the standing ground Ill hear first from EMC

24 MR OFFENHARTZ Thank you your Honor Adam

25 Offenhartz with Gibson Dunn on behalf of EMC Your Honor we



thank you for sharing your tentative rulings and thank you

for the opportunity to be heard on those tentative rulings

Your Honor before dive into the standing issue

just want to stress that this issue is of great importance to

EMC because it goes to enforcing the securities laws and the

rules that afford individuals the opportunity to properly place

proposals on in proxy What were dealing with here is

proxy that is deficient for number of reasons and does not

THE COURT Did you present all of those reasons to

0206 10 the SEC before it declined to give you noaction letter

11 MR OFFENHARTZ Your Honor we did not present all of

12 those issues to the SEC but your Honor it is very very

13 clear that the SEC is not the final arbiter of such issues

14 THE COURT No know that very well wrote about

15 it Gillette vs RB Partners

16 MR CHEVEDDEN This is John Chevedden

17 THE COURT -- in 1987 think we have statutory

18 scheme in our country where the anticipated order of things is

19 that you would make your arguments to the SEC to get an in

0207 20 an effort to get noaction letter Usually it has to go

21 quite fast And then if theres genuine case or controversy

22 as there was in my Gillette case you know court will

23 scrutinize it after the fact

24 Why didnt you -- you confirmed my understanding Not

25 all the arguments were presented to the SEC



MR OFFENHARTZ Yes Your Honor EMC --

THE COURT Go ahead

MR OFFENHARTZ May proceed Thank you your

Honor

EMC does not proceed to litigation lightly It made

an effort to address this issue at the SEC and when the SEC

disagreed with it in nonbinding non-adjudicative letter it

exercised its right to come to this court to seek declaratory

judgment to seek summary judgment to seek preliminary

0207 10 injunction protecting its rights and protecting the

11 shareholders at the April 30th shareholder meeting from voting

12 for directors on tainted information

13 MR CHEVEDDEN Your Honor John Chevedden Do have

14 an opportunity to talk at this time

15 THE COURT No not bit Ill tell you when its

16 your turn First EMC will go and then

17 MR CHEVEDDEN Okay

18 THE COURT Ill offer you an opportunity to speak

19 MR CHEVEDDEN Okay Thank you

0208 20 THE COURT But Ive got the impression from your

21 submissions Mr Chevedden although youre representing

22 yourself its not your first time in litigation So thought

23 you knew how this worked Youll get chance but it will be

24 when tell you its your turn okay

25 MR CHEVEDDEN Thank you



MR OFFENHARTZ Your Honor the rule that is being

posited that one must include every ground one may have before

going to the district court or that one must even go to the SEC

first is simply not the authority or the regime

THE COURT No dont think its Im not saying

that youre required to exhaust administrative remedies but

that really only comes up first of all there has to be an

actual case or controversy If theres an actual case or

controversy have to decide whether to exercise my discretion

0209 10 to provide declaratory judgment And going to the SEC in my

11 view relates to that second question which in my current

12 conception wouldnt reach So go ahead

13 MR OFFENHARTZ Okay

14 THE COURT Address the standing issue and Im going

15 to listen to you more than Ive listened to you so far

16 MR OFFENHARTZ Thank you your Honor Regarding the

17 standing issue and will circle back to other courts that

18 have recently reached this very issue with Mr Chevedden and

19 have found that standing does exist But let me start

0210 20 THE COURT Are there more than the two Fifth Circuit

21 decisions

22 MR OFFENHARTZ Theres also Express Scripts which

23 is District Eastern District of Missouri decision your

24 Honor

25 THE COURT Did you cite that



MR OFFENHARTZ We did cite that in our papers your

Honor

THE COURT Ill get it

MR OFFENHARTZ Your Honor Im going to hearken back

to two Supreme Court cases which think really really give

great guidance and explain why EMC has standing in this matter

And thats the Genentech case and the Medtronic case What

those cases show us

THE COURT Hold on second Ill get them

0210 10 MR OFFENHARTZ Thank you Your Honor what those

11 cases make clear

12 THE COURT Just wait one second

13 MR OFFENHARTZ Oh certainly

14 THE COURT Sorry What is the case other than

15 Medtronic

16 MR OFFENHARTZ Medlmmune vs Genentech your Honor

17 THE COURT Whats the first name

18 MR OFFENHARTZ Medlmmune M-e-d --

19 THE COURT Medlmmune

0211 20 MR OFFENHARTZ Medlmmune vs Genentech 549 U.S

21 118 Thats 2007 decision

22 THE COURT have it right here

23 MR OFFENHARTZ And the other decision is Medtronic

24 vs Mirowski Family Ventures

25 THE COURT have that too



MR OFFENHARTZ Thats the January 22 2014 case

Your Honor what those cases provide is that the test

for standing is not likelihood of an adverse suit absent

ruling It is not reasonable apprehension of suit Its

prospect of an adverse suit

THE COURT Adverse suit by whom

MR OFFENHARTZ Well in this case your Honor that

could be the SEC bringing an enforcement action That could be

any number of shareholders

0212 10 THE COURT Where does Medlznmune this is not

11 rhetorical question suggest that the concern is an adverse

12 suit by anybody not an adverse suit by the defendant in

13 declaratory judgment action That sounds

14 MR OFFENHARTZ Your Honor at Page 130 on the

15 Medlmmune case the opinion states Supreme Court

16 THE COURT Hold on second Let me get it Let me

17 get to the page Go ahead

18 MR OFFENHARTZ Your Honor think the best place to

19 look is at the end of Page 128 and the beginning of 129 The

0213 20 Supreme Court notes Our analysis must begin with the

21 recognition that where threatened action by government is

22 concerned we do not require plaintiff to expose himself to

23 liability before bringing suit to challenge the basis for that

24 threat For example and it goes on

25 Your Honor thats that is situation where the



11

Supreme Court makes clear that threatened action can be by

the government

THE COURT And what evidence do have of

threatened action here

MR OFFENHARTZ Well your Honor the government was

not party to this lawsuit but it was -- you know the

reality is that the Commission the SEC has indicated and

this is has indicated that no response or other action by

the Commission or its staff is required in regard to such

0214 10 communications Although the notification requirement of

11 Paragraph may alert the Commission that enforcement action

12 may be appropriate in the event that management follows through

13 on its announced intention to omit the proposal at issue in

14 that action

15 THE COURT Im sorry What are you reading from

16 MR OFFENHARTZ Your Honor this is the this is

17 the statement of informal procedures for the rendering of staff

18 advice with respect to shareholder proposals at 41 Federal

19 Register at 29

0215 20 THE COURT Thats Im sorry Youre talking

21 have something that says Division of Corporation Finance

22 Informal Procedures Regarding Shareholder Proposals Is that

23 what should be reading

24 MR OFFENHARTZ Well your Honor suspect may be

25 getting there shortly but thats separate document
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THE COURT Is the document youre quoting something

you cited

MR OFFENHARTZ Yes it is your Honor

THE COURT Then should have it

MR OFFENHARTZ But your Honor the other reason or

evidence besides the fact the Supreme Court notes in its

opinion in Medlmmune that the threat of an action by nonparty

is sufficient And again not the reasonable or the you

know very likely threat the threat Its important to keep

0215 10 in mind that we already have -- the no action the letter

11 from the SEC has told EMC Accordingly we do not believe that

12 EMC may omit the proposal or portions of the supporting

13 statement from its proxy materials in reliance on Rule

14 14a8i

15 So we have government actor the SEC telling EMC

16 You need to put this in your papers You need to -- you may

17 not omit this

18 THE COURT But you only you made several arguments

19 to me as to why they could be excluded think you only made

0216 20 one to the SEC is that right

21 MR OFFENHARTZ That is correct your Honor

22 THE COURT So the you know if this is meritorious

23 if your contentions to me are meritorious maybe if you put

24 them all to the SEC they would have given you your no-action

25 letter
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MR OFFENHARTZ Well your Honor that may or may not

have been the case but the SEC and indeed the D.C Circuit

Court of Appeals in the Roosevelt case made clear that its the

district courts place to be the final arbiter of these issues

THE COURT And the question but not necessarily in

declaratory judgment action There has to be case in

controversy

MR OFFENHARTZ Well certainly

THE COURT If you know if the defendants here had

0217 10 only told you you know Were thinking about asking you to

11 make to include this proposal Will you do it Were

12 thinking about it Do you think you would have had standing to

13 seek declaratory judgment or would that have been an

14 impermissible advisory opinion

15 MR OFFENHARTZ If they had not actually provided us

16 proposal

17 THE COURT Right if they said they were thinking

18 about this

19 MR OFFENHARTZ think if they said they were

0218 20 thinking of making proposal and they never provided it to us

21 dont think we would be standing here today having this

22 conversation

23 But your Honor the reality is they did provide

24 proposal The proposal is deficient on numerous grounds The

25 proposal if left unchecked will in our view cause
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irreparable harm It will taint the shareholder vote that is

going to occur on April 30th And your Honor --

THE COURT It doesnt have to Is there something

that requires that it be April 30th Lets say at the end of

this you raise enough questions mean have really

juggled my schedule to accommodate yours

MR OFFENHARTZ And were grateful

THE COURT But is there any legal obligation to hold

the meeting on April 30th rather than say June 30th

0219 10 MR OFFENHARTZ Well your Honor shareholder

11 meetings do need to be held within certain period of time

12 The April 30th date has is set has been set To change it

13 would be very very cumbersome to shareholders

14 THE COURT Why is that The first matter ever

15 participated in you wont find my name on it because

16 wasnt member of the bar and didnt go to court Look at

17 the Schnell vs ChrisCraft was part of team representing

18 some dissidents who wanted to take control of ChrisCraft

19 Industries in 1971 As soon as ChrisCraft heard about it

0219 20 they moved the date of the annual meeting back so there would

21 be less time to solicit proxies My colleagues went to court

22 in Delaware and the meeting the early meeting was enjoined

23 It was pushed back And our clients got clobbered in the proxy

24 contest

25 But still dont think Ive heard an answer to my
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question Is there some legal obligation to have the meeting

on say April 30th not June 30th in case decide theres

case or controversy and wanted to study the merits more

MR OFFENHARTZ Your Honor if you wanted to study

the merits more

THE COURT Youre asking youre asking you

raise lot of issues you havent presented to the SEC and Im

trying to find out whether the schedule youve asked me to

accommodate is artificial or legally required Youve got

022010 counsel from EMC here dont you Isnt that

11 MR OFFENHARTZ Your Honor may we take

12 THE COURT Isnt Miss Slayne from EMC

13 MS SLAYNE am Can

14 MR OFFENHARTZ Your Honor may we take 30 seconds to

15 make sure we get correct answer

16 THE COURT Yeah You want to give me reliable

17 response would have thought you knew this

18 MR OFFENHARTZ Your Honor want to make sure we

19 get it completely right

0221 20 THE COURT Okay

21 Discussion held off the record

22 MR OFFENHARTZ Your Honor

23 THE COURT Go ahead

24 MR OFFENHARTZ May proceed your Honor

25 THE COURT Yes
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MR OFFENHARTZ Your Honor the short answer is that

there are number of advance notice bylaw provisions that

require shareholder meeting to take place at time specific

There are number of steps and various items that occur and

that need to take place in certain order so that you can have

shareholder meeting And there are certainly limits to how

far off shareholder meeting can be pushed

And the way we look at it is -- and that it would be

very very difficult for company as large as EMC which has

0223 10 its process in the works the shareholder meeting in the works

11 for significant amount of time the advanced bylaws need to

12 be dealt with to have all these in the works for an April 30th

13 meeting makes it to the extent it is possible to reach

14 decision before that that would be infinitely better all

15 around

16 Your Honor turning again to the standing issue as

17 the Supreme Court instructs us It does not need to be the

18 party as the Medlmmune vs Genentech case says It does

19 not need to be the party to bring the lawsuit

0224 20 THE COURT Actually wasnt the dispute in the

21 language you had cited me in Medlmmune was sort of general

22 survey of the law But --

23 MR OFFENHARTZ Yes

24 THE COURT -- in Medlrnmune one party had patent

25 and said it was entitled to royalties think if it was going
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to be used and the other party wouldnt pay them

MR OFFENFIARTZ Right

THE COURT But here they promise not to sue you

Theyre putting the ball in your court

MR OFFENHARTZ But the important thing about the two

Supreme Court cases is that they make clear that the test is

not high likelihood of lawsuit Its the prospect of

lawsuit

THE COURT The defendants didnt do this in an

affidavit But what is this Rule 14a8 thats implicated

here Shareholder proposal

MR OFFENHARTZ Yes

THE COURT And the defendant argues that think

theres only one time the SEC has ever brought 14a8

proceeding Now thats not the fact that they put it in

their memo is not evidence But did you give me any evidence

that the SEC brings 14a8 enforcement actions

MR OFFENHARTZ Your Honor we provided footnote

that details number of more general enforcement actions that

the SEC brings

THE COURT First of all footnote is not evidence

Second of all were any of those 14a8 matters

MR OFFENHARTZ They were not SEC enforcement

actions 14a8 actions They were 14a actions your Honor

THE COURT Okay
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MR OFFENHARTZ The other thing your Honor is the

SEC has new enforcement director The SEC has new head

The SEC recently has changed its approach to settlements Now

parties are being forced to admit that they have committed

wrongdoing For many many years before

THE COURT Do have this isnt rhetorical Have

you told me this in any affidavit or are you just telling me

this

MR OFFENHARTZ Your Honor

0226 10 THE COURT You have burden of proof here and the

11 proof has to be based on the kind of evidence thats cognizable

12 and evidence that the defendants had notice of before today

13 Is any of this in any of your affidavits

14 MR OFFENHARTZ Your Honor the fact that there is

15 THE COURT About the new enforcement

16 MR OFFENHARTZ Your Honor the fact that there is

17 new SEC enforcement head the fact that theres new head of

18 the SEC the fact that the SEC now requires parties to admit to

19 wrongdoing where for 20 years it had allowed them to say We

0227 20 neither admit nor deny anything that is not in an affidavit

21 However your Honor would be grateful to be afforded the

22 opportunity --

23 THE COURT Youre not going to be afforded an

24 opportunity You persuaded me you need decision today

25 Thats why Ive rearranged my schedule to give it to you
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MR OFFENHARTZ Your Honor

THE COURT Im going to decide this matter orally

within the hour have another matter at 330

MR OFFENHARTZ Your Honor let me refer you again to

the SECS own language This is again from this is from the

Statement of Informal Procedures For the Rendering of Staff

Advice With Respect to Shareholder Proposals Nothing

THE COURT Im sorry Hold on second Just read

it please

0227 10 MR OFFENHARTZ Nothing the Commission or its staff

11 does or admits to do in connection with such proposals affects

12 the right of proponent or any shareholder for that matter

13 to institute private action with respect to the managements

14 intention to omit that proposal from its proxy materials

15 That is the SEC recognizing that other shareholders may bring

16 that action

17 THE COURT Has anybody threatened to

18 MR OFFENHARTZ Your Honor as the two Supreme Court

19 cases weve been discussing make clear you dont need

0228 20 threat They had rejected the ruling

21 THE COURT Right in the language in Medlmmune that

22 you read me earlier begins on 128 goes to 129 it says Our

23 analysis must begin with the recognition that where threatened

24 action by the government is concerned we do not require

25 plaintiff to expose himself to liability before bringing suit
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to challenge the basis for the threat Then it goes down

For example in Terrace the State threatened the plaintiff

with forfeiture of his farm And in Steffel there was the

threat of criminal prosecution for distributing handbills

Anyway go ahead

MR OFFENHARTZ Your Honor

THE COURT said Id listen to you havent been

quiet enough Give me your whole argument

MR OFFENHARTZ Thank you your Honor

0229 10 Your Honor just want to turn back briefly to the

11 Medlmmune vs Genentech case because respectfully think

12 this case is very supportive of the standing position of EMC

13 For instance in that case as Ive noted the Supreme Court

14 specifically rejected reasonableapprehensionofsuit test

15 for establishing Article III standing in declaratory judgment

16 action and held that Article III case or controversy

17 requirement was satisfied where the declaratory judgment

18 plaintiff faced the prospect of an adverse suit the prospect

19 of an adverse suit

0230 20 THE COURT Which is where are you reading from

21 MR OFFENHARTZ Thats at 128 and also 132 Note 11

22 So the Supreme Court is telling us your Honor that

23 it is the prospect of suit that gives rise to case or

24 controversy And we have the SEC telling us that any

25 shareholder can bring lawsuit if we do not if we fail to
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include this deficient proposal And the SEC itself can bring

an enforcement action So we have

THE COURT Im looking at Footnote 11 Im sorry

Go ahead

MR OFFENHARTZ So your Honor we have the Supreme

Court in the Medlrnmune vs Genentech case saying

specifically rejecting reasonable apprehension of suit

Thats not the test

THE COURT Go ahead

0231 10 MR OFFENHARTZ The test the test is the test

11 the Article III case or controversy requirement was

12 satisfied where the declaratory judgment plaintiff faced the

13 prospect of an adverse suit

14 THE COURT Where do you where is that

15 MR OFFENHARTZ believe thats at again 132 and

16 Note 11 And your Honor in the Medtronic case again the

17 Supreme Court this is the Supreme Court in January

18 THE COURT Wait wait

19 MR OFFENHARTZ Certainly your Honor

0231 20 THE COURT dont see that in Note 11 the

21 discussion about prospect Anyway why dont you go ahead

22 MR OFFENHARTZ Your Honor in the Medtronic case

23 THE COURT What page

24 MR OFFENHARTZ 848 The Court says and Im quoting

25 now Axnicus says that an infringement suit would be unlikely
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The Supreme Court says But that is not the relevant question

The relevant question concerns the nature of the threatened

action in the absence of the declaratory judgment suit So

the fact that the threatened action is unlikely is not the

relevant question Thats the Supreme Court

The Supreme Court has made clear in both of these

cases that for there to be standing there needs to be for

case or controversy requirement is satisfied when theres

prospect of an adverse suit It is not the test is not that

0233 10 the suit would be unlikely The test is not whether or not EMC

11 has reasonable apprehension of suit Thats simply not the

12 test

13 THE COURT It says here The relevant question

14 concerns the nature of the threatened action in the absence of

15 declaratory judgment suit guess at the moment Im having

16 trouble perceiving any threatened action

17 MR OFFENHARTZ Well your Honor right now we have

18 if EMC does not have district court ruling that it may

19 exclude this provision it is open to action by the SEC which

0234 20 has already as state actor sent letter saying We

21 disagree with you

22 THE COURT They didnt say they disagree with

23 everything youre asking me to decide You only gave them one

24 of the four grounds But go ahead Weve been over this Go

25 ahead
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MR OFFENHARTZ Your Honor the other thing about

standing that want to stress is that the cases that my

adversary cites are really inapposite The Clapper case deals

with fivestep chain of events that respondents forecast may

or may not happen

And in the Already case the Already LLC vs Nike

case the Court noted Its absolutely clear that the alleged

wrongful behavior could not reasonably be expected to recur

It was two parties who locked themselves up in resolution

0235 10 Here EMC large publicly traded company that is

wellknown in the markets wellknown in the business

12 community comes to this district court as the final arbiter

13 as the party with the resources the means to address these

14 very real questions that relate to the shareholder meeting that

15 is scheduled for April 30th And the Supreme Court has taught

16 us that this higher expectation this likelihoodofalawsuit

17 test that has been rejected That is not the test

18 And the Fifth Circuit and the Express Scripts case

19 also have looked at this issue and they

0236 20 THE COURT The Fifth Circuit decisions are both

21 unpublished so theyre not precedent even in the Fifth

22 Circuit right

23 MR OFFENHARTZ They are both unpublished but do

24 think that it shows that court has looked at this issue and

25 has come to decision
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Your Honor looking again at the Medlmmune case

think just keep coming back to the fact that the Supreme

Court has rejected the standard that this court is perhaps

suggesting exists And it is important to keep in mind that

under this Supreme Court authority EMC is left in position

it is left with the proverbial Hobsons choice It is left

between the proverbial rock and hard place

When you think of all of the reasons for declaratory

judgment when you have by the way the plaintiffs have

0237 10 affirmatively raised this issue This is not something EMC

11 sought out by itself

12 THE COURT You mean the defendants

13 MR OFFENHARTZ Im sorry Youre right The

14 defendants affirmatively sought out this issue They put

15 forward proposal They are the ones that created this

16 problem They are the ones that brought EMC into this issue

17 And EMC is now here and were grateful to be here to ask

18 the Court to address the issues And think it is significant

19 that the defendants in this action have not put in any

0238 20 affidavits challenging the facts They have not put in any

21 arguments challenging our summary judgment arguments

22 THE COURT Well you have you have to get over

23 another hurdle before would get to the merits of the case

24 So if there was case or controversy then would have to

25 decide whether to exercise my discretion to issue declaratory
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judgment Its different than case for damages for example

There has to be an actual controversy Theres some overlap

But thats not the end of the inquiry consider the totality

of the circumstances and you know wonder why when you didnt

present all your arguments to the SEC might want to hear

from the SEC on this They have expertise You havent

presented it to them havent asked if they want to

intervene

As said my understanding going back decades is

0239 10 that generally speaking companies present their arguments to

11 the SEC and ask for noaction letter and decide what to do

12 Thats why you get paid the big bucks After you make your

13 decision if after the meeting perhaps the defendants or

14 somebody well the defendants or someone else was

15 disgruntled there could be lawsuit and there would be sort

16 of deliberate process to educate the judge on the securities

17 law and time for an appeal But here the defendants have said

18 theyre not going to sue you Theyre going to defer to your

19 judgment

0239 20 MR OFFENHARTZ Well your Honor EMC really does

21 find itself in the proverbial between rock and hard place

22 because without ruling from your Court it it is in very

23 untenable position

24 THE COURT Actually dont even see why thats

25 true Why dont you go present lets say find theres no
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case or controversy other than timing because you want to have

your meeting on April 30th although you have discretion to

have it later Why couldnt you present all the arguments you

presented to me to the SEC You think theyre meritorious

And this expert body which would quickly know what youre

talking about would give you noaction letter

MR OFFENHARTZ Your Honor first of all theres no

obligation that we go to the SEC first

THE COURT No but theres no obligation for me to

0240 10 ignore that in deciding how to exercise my discretion if

11 theres an actual case or controversy

12 MR OFFENHARTZ Your Honor certainly and would

13 be happy to address the discretionary factors

14 THE COURT You should do it right now

15 MR OFFENHARTZ Thank you your Honor Your Honor

16 as the Court knows and as you raised in your first order

17 district court does have degree of discretion in determining

18 declaratory whether or not to entertain request for

19 declaratory judgment action Your Honor in this case we

0241 20 think we meet all of the factors And indeed your Honor

21 first of all the soughtafter declaration would be of

22 practical assistance in settling the underlying controversy and

23 putting it to rest And thats citing the Verizon vs New

24 England case that your Honor pointed out in your order With

25 ruling from your Honor that this proposal should be excluded
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the issue would be put to rest We would have clarity

Secondly your Honor one of the themes that runs

through all of the cases on discretion is alternative forum

parallel state proceedings In the Wilton case which your

Honor had us look at there was state court parallel

proceeding and indeed the Wilton case made clear that when

you have that there is more discretion

There is no state court parallel proceeding here nor

can there be The securities laws call for exclusive

0242 10 jurisdiction over the the securities laws provide for the

11 district court to have exclusive jurisdiction over matters such

12 as this And Ill note parenthetically the SEC does not

13 adjudicate by its own words these matters It renders what

14 it describes as informal views That is not parallel

15 proceeding That is advisory That is not what court does

16 That is not what the cases on discretion have reached

17 The third factor the cases that your Honor raised

18 the El Dia case in particular pointed out number of things

19 and was very instructive xnong the things that case points

0243 20 out is Are there state law issues in the heart of it In El

21 Dia believe it was certain issues about open access in

22 Puerto Rico relating to acts of Parliament or executive orders

23 We simply dont have that there This is the

24 securities laws and its for district court Its for this

25 court to decide and exercise its discretion to reach these very
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important issues to protect the integrity of the shareholder

vote on April 30th

Your Honor also turning to the El Dia case there are

no constitutional issues at play here number of courts have

determined and advised and ruled that it is the better practice

for district court to avoid reaching constitutional questions

if it does not need to particularly in the context of

declaratory judgment That is not at issue here

Your Honor the next standard for whether or not

0244 10 court should exercise declaratory judgment is whether it will

11 be effective in accomplishing its remedial purpose Your

12 Honor dont believe anyone is disputing that were this court

13 -- were this court to rule and exclude this that EMCs box

14 would be opened

15 THE COURT What do you mean box would be opened

16 The decision by me wouldnt protect you against what youre

17 characterizing as threat of litigation by the SEC or by

18 another shareholder because theyre not represented in this

19 action so they wouldnt be collaterally stopped from

0245 20 relitigating the issue

21 MR OFFENHARTZ Your Honor the SEC has indicated

22 that it will it views its own rulings and decisions as

23 informal advice In fact the SEC has said and again Im

24 referring to that July 1976 thing report SEC report

25 As result we do not adjudicate the merits of managements
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posture concerning such proposal

THE COURT No

MR OFFENHARTZ As result the informal advice and

suggestions emanating from the staff in this area are not

binding

THE COURT Okay

MR OFFENHARTZ But your Honor

THE COURT Nor would any decision rendered today be

binding on the SEC or any other shareholder

0246 10 MR OFFENHARTZ The SEC has indicated that it will

11 not challenge district court decision on this matter

12 because

13 THE COURT Thats dont interpret what you just

14 read to say that But anyway it doesnt matter Keep going

15 MR OFFENHARTZ Thank you your Honor

16 THE COURT You should be coming to the end of this

17 If get if want to hear more on the merits Ill let you

18 know

19 MR OFFENHARTZ Your Honor the cases -- well just

0246 20 if may an additional point on the SEC The SEC Division

21 of Corporate Finance Informal Procedures Regarding Shareholder

22 Proposals which we do cite says and quote Only court

23 such as U.S District Court can decide whether company is

24 obligated to include shareholder proposals and proxy

25 materials If you rule in our favor the SEC is not
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challenging that based on what just read

And in terms of other shareholders your Honor if

another if after your Honor were to rule in EMCs favor

if another shareholder were to challenge EMC it would be in an

infinitely better position than it is now because it would not

have included the tainted deficient proposal that has the risk

of really tainting the vote that is to take place about the

directors at the shareholder meeting And wherever they went

EMC would obviously -- EMC Massachusetts company

0247 10 headquartered in Massachusetts would want to get that case

11 brought to this court if not this judge

12 THE COURT If the case were brought within two years

13 and EMC was party under our local rules it would be

14 related and it would come to me

15 MR OFFENHARTZ Then your Honor think that that

16 is very helpful point in that if your Honor rules how does

17 it help EMC and get it out of the box The SEC has indicated

18 that it is not going to challenge district court And if any

19 shareholder were to rule were to bring an action against EMC

0248 20 after your Honor rules that this proposal should be excluded

21 there is no doubt that EMC would take every method at its

22 disposal to get the case moved to this court

23 THE COURT Yeah But you it could be problem

24 If ruled in your favor today based on this sort of expedited

25 procedure might change my mind once studied it more
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Anyway go ahead

MR OFFENHARTZ Your Honor the other issue that do

that do want to raise is weve also brought motion for

preliminary injunction Your Honor indicated tentatively

that there is not you do not think that we have made that

necessary showing But that does require showing on the

likelihood of success on the merits

THE COURT But it requires showing of at least four

things And if you satisfy the four things it still has to be

0249 10 equitable to issue the injunction One of the four things you

11 have to show is an imminent threat of irreparable harm But

12 the defendants say theyre not going to sue you

13 MR OFFENHARTZ Well your Honor on our preliminary

14 injunction and in our papers we stress believe its the

15 Bender vs Jordan case and the Tractenberg case both highlight

16 this that if you have vote if you have shareholder vote

17 and that vote takes place and is tainted by misleading

18 false misleading information then that constitutes

19 irreparable harm

0250 20 THE COURT Are those cases brought by shareholders

21 who want proposals included

22 MR OFFENHARTZ Your Honor those were not 14a-8

23 cases but those were 14a cases your Honor We are still

24 dealing with the securities laws 14a8 is subset

25 THE COURT What are the two cases you just
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MR OFFENHARTZ The Bender vs Jordan case and the

Tractenberg case your Honor

THE COURT Well look at those

MR OFFENHARTZ Your Honor its also wellsettled

might be bit strong but theres strong public policy in

favor of enforcing the securities laws And think that

factors into the factors on declaratory judgment think that

factors into the equitable aspect of granting the preliminary

injunction And think that at some level at very core

0251 10 level if one takes step back and looks at this from the

11 mantel of the SEC is just an advisory board the district court

12 is the place where the securities rules of this country are

13 enforced And we are here today to enforce the securities

14 laws And we believe we have standing because the Supreme

15 Court has made clear

16 THE COURT understand your standing argument

17 MR OFFENHARTZ Your Honor but its also important

18 to keep in mind that the 14a8 rules that is subset of

19 Section 14a

0251 20 THE COURT understand that too

21 Here youve had 50 minutes Let me ask the

22 defendants if theres anything important they would like to say

23 before take break do want to look at some of these

24 cases more closely and may have some questions for the

25 defendants after do that or may be ready to rule if my
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tentative views remain my views

Is there something the defendants would like to say at

this point

MR McRITCHIE Yes This is James McRitchie EMCs

counsel has discussed the fact that the SEC will not challenge

the district courts decision but it might be instructive to

look at no-action relief denied to Apple on appeal to the SEC

Commission dealing with the same issue of proxy by proxy one

of the issues that EMC raises here And in that case or in

0252 10 that no-action denial on appeal Apple brought up Waste

11 Connections and its appeal decision in that case in Texas

12 court And there the SEC denied noaction relief While they

13 didnt challenge the district court they certainly disagreed

14 with the district court in that denial So thats one factor

15 Another thing is as found in the 1987 U.s case of

16 Hewlett vs Helms redress is sought through the court but from

17 the defendants This is no less true of declaratory judgment

18 suit than of any other actions The real value of the judicial

19 pronouncement what makes it proper judicial resolution of

0253 20 case in controversy rather than an advisory opinion is in the

21 settling of some dispute which affects the behavior of the

22 defendants or the plaintiff and these -- emphasis which

23 affect the behavior the defendants

24 James McRitchie has left the conference

25 THE COURT Well this is problem
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MR CHEVEDDEN This is John Chevedden

THE COURT He probably got cut off and well come

back Is there anything you would like to say Mr Chevedden

MR CHEVEDDEN just wanted -- one point about the

tainted vote is that thats hard to conceive because the

company has an unlimited opportunity in the proxy to rebut you

know line for line and word for word you know the Rule 14a-8

proposal

THE COURT All right Well Im sorry we lost Mr

0254 10 McRitchie allowed the two of you to appear by telephone

11 because youre representing yourselves and as understand it

12 youre in California

13 MR CHEVEDDEN Yes

14 THE COURT This has to go on an expedited basis By

15 the time got the request it probably would have been too

16 late for you to get here anyway Im going to take recess

17 James McRitchie has joined the conference

18 MR OFFENHARTZ Your Honor may add --

19 THE COURT No you cant not now

0255 20 Mr McRitchie youre back Is there anything

21 important youd like to add

22 MR McRITCHIE Well those are two well another

23 thing is this footnote that keeps being referred to by EMC in

24 their reply memorandum in the most recent document from them

25 Those 14a8 no 14a cases none of them other than
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Transxnerica which theyve already stated involve 14a8 The

other ones involve merger and acquisition cases where the

company the exhibits are dont know Theyre

fraudulent dont know what the legal term was for it but

they basically failed to disclose properly in those documents

THE COURT understand that point Im going to

take break and may or may not have decision for you

something very quick youd like to say

MR OFFENHARTZ Less than 30 seconds your Honor

0256 10 In the Medlmmune case just wanted to highlight that

Medlmmune at 133 the Court makes distinction about case

12 the Willing case pre and postdeclaratory judgment action

13 And in the case the Willing case which was predeclaratory

14 judgment action there was no case or controversy this

15 court the Supreme Court had held there was no case or

16 controversy because no defendant had wronged the plaintiff or

17 had threatened to do so The court in Medlmmune vs

18 Genentech then went on to say Had Willing been decided after

19 the enactment in our upholding of the Declaratory Judgment Act

0257 20 and had the legal disagreement between the parties been as this

21 one we are confident different result would have obtained

22 MR McRITCHIE This is James McRitchie Could add

23 one more thing

24 THE COURT Yes

25 MR McRITCHIE In reading the cases you referred us
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to was struck by the broad discretion the Court has in

granting or declining to grant declaratory action based on

public issue Here the public interest is in not granting

EMCs motion EMCs motion would have chilling effect on

shareholders considering whether or not to submit proposal

At least two law firms have already come out touting the courts

as an alternative to the SECS noaction process And before

three years ago everyone went to the SEC No one went to the

courts

0257 10 My wife basically you know is frightened to death

11 about the prospect of EMC getting the court to have us pay for

12 their attorneys You know that kind of prospect sends real

13 chilling message Im small shareholder Ive got $5000 in

14 EMC Its not worth it for me to hire legal team to fight

15 this Thats why basically gave that irrevocable promise

16 that Im not going to show up to the meeting wont sue

17 them So --

18 THE COURT All right Thank you Im going to take

19 break and let you know when come back if Im prepared to

0258 20 decide the pending motions

21 MR CHEVEDDEN Do we call back your Honor

22 THE COURT No Id suggest you stay on the phone

23 Okay

24 MR CHEVEDDEN Yeah thats fine

25 THE COURT Okay Court is in recess
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Recess taken at 258 p.m

The Court entered the courtroom at 311 p.m

THE COURT Do we still have the defendants on the

telephone

MR CHEVEDDEN John Chevedden is here

MR McRITCHIE Jim McRitchie is here

THE COURT Okay The argument today has been very

helpful in testing the tentative views reached reading the

parties submissions which most recently addressed the

0314 10 questions had initially However the arguments havent

11 altered my tentative views Therefore for the reasons Ill

12 describe in some detail find that plaintiff EMC

13 Corporation lacks standing to bring this case There is not

14 an actual case or controversy within the meaning of Article III

15 of the Constitution Although that as legal matter could

16 end the inquiry as Ill explain would even if there was

17 Article III standing exercise my discretion not to decide this

18 matter on motion or request for declaratory judgment

19 would also deny the request for permanent injunction which

0315 20 as practical matter any injunction issued today would be

21 because of the timing of this matter

22 As said earlier well the transcript will have to

23 be the record of the decision for present purposes at least

24 Im sure EMC will order the transcript If you order the

25 transcript will review it to see if any corrections are
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necessary and correct any misunderstandings the stenographer

may have had in and the transcript will be filed If this

matter is appealed and in any event if find the time

may convert it into more formal memorandum and order but you

will just get very summary order dismissing the case

As said this case was filed on January 30 2014

And plaintiff EMC Corporation or EMC sued Defendants John

Chevedden and James McRitchie who have offered shareholder

proposal for inclusion with EMCs proxy materials to be

0316 10 distributed in connection with EMCs annual shareholder meeting

11 on April 30 2014 EMC claims it is entitled to exclude the

12 shareholder proposal which if adopted would require that EMC

13 have an independent chairman

14 Before this court EMC argues that Mr Chevedden does

15 not satisfy the stock ownership requirements that would permit

16 him to file any shareholder proposal EMC also contends the

17 proposal contains misleading information in violation of the

18 Securities and Exchange Commission SEC proxy rules EMC

19 requests declaratory judgment that it may exclude the

0317 20 proposal or in the alternative request an injunction against

21 Chevedden and McRitchie to prevent them from asking that the

22 shareholder proposal be included in the proxy materials On

23 February 14 2014 in anticipation of the approaching March 14

24 2014 deadline or date that EMC says is the deadline to

25 complete its proxy materials for the shareholder meeting
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allowed EMCs motion to expedite this matter

There are now two pending substantive motions both of

which Ive heard to some extent argument on today EMC has

filed motion for summary judgment or in the alternative

preliminary injunction EMC argues that it has right to

exclude the shareholder proposal because of its multiple

deficiencies

The defendants have filed motion for lack of subject

matter jurisdiction and for failure to join an indispensable

0318 10 party Defendants argue that EMC lacks standing to bring this

11 declaratory judgment action if there is no private cause of

12 action under SEC Rule 14a8 which pertains to shareholder

13 proposals and that the action should be dismissed because EMC

14 has failed to include the SEC an allegedly indispensable

15 party The determination of jurisdiction is the essential

16 issue If this court lacks subject matter jurisdiction that

17 is the end of the inquiry So will in some detail address

18 that matter next

19 Important to the analysis of the question of whether

0319 20 theres an actual case or controversy are the undisputed facts

21 that the defendants have each entered into an irrevocable

22 covenant not to sue the plaintiff if their proposal is excluded

23 from the proxy materials and indeed have irrevocably promised

24 not to present their proposal at the shareholder meeting

25 am allowing the defendants motion to dismiss
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because the plaintiff has not borne its burden of demonstrating

the existence of case or controversy as required by

Article III to permit judicial decision on question such

as the question presented here This is an issue of subject

matter jurisdiction It is the plaintiffs burden to prove

the existence of subject matter jurisdiŁtion as the First

Circuit said in Aversa 99 F.3d 1200 at 1209

Where court decides 12b motion on the

pleadings it must construe the Complaint liberally and treat

0321 10 all wellpleaded facts as true according to according the

11 plaintiff the benefit of all reasonable inferences as the

12 First Circuit said in Murphy 45 F.3d at 522 However the

13 court is not bound to accept as true legal conclusion couched

14 as factual factual allegation as the Supreme Court said in

15 Bell Atlantic 550 U.S 544 555

16 Importantly for the instant case When motion to

17 dismiss for lack of subject matter jurisdiction under Federal

18 Rule of Civil Procedure 12b involves factual questions

19 the court must determine whether the relevant facts

0321 20 which would determine the courts jurisdiction also implicate

21 elements of the plaintiffs cause of action as the First

22 Circuit wrote in TorresNegrón 504 F.3d 151 at 162163

23 IJf the facts relevant to the jurisdictional inquiry are not

24 intertwined with the merits of the plaintiffs claim the

25 trial court is free to weigh the evidence and satisfy itself as
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to the existence of its power to hear the case as the First

Circuit also said in Torres-Negrôn Here because the facts

relevant to the jurisdictional inquiry are distinct from those

relevant to the merits of the plaintiffs claim the court may

and is considering evidence in addition to the allegations

The requirement that plaintiff have standing

emanates from Article III of the Constitution which grants

courts jurisdiction over cases and controversies As the

Supreme Court has explained in Warth 422 U.S 490 at 498 In

0322 10 its constitutional dimensions standing imports justiciability

11 whether the plaintiff has made out case or controversy

12 between himself and the defendant within the meaning of Article

13 III This is the threshold question in every federal case

14 determining the power of the court to entertain the suit

15 This fundamental standing requirement has been applied

16 by the Supreme Court both to actions for declaratory judgment

17 such as Medlmmune 549 U.S 118 at 126 Note and actions

18 for injunctive relief such as City of Los Angeles 461 U.S

19 95 at 110

0323 20 Furthermore when plaintiff requests more than one

21 remedy it bears the burden to show standing for each type of

22 relief sought as the Supreme Court said in Summers 555 U.S

23 488 at 493 Although the application of the standing doctrine

24 to injunctive relief is relatively straightforward its

25 application to actions for declaratory judgment requires or
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deserves some discussion in light of recent Supreme Court

rulings

When courts assess whether case or controversy

exists in declaratory judgment action they do not always

discuss standing As Professors Wright and Miller explain

however Because 28 USC Section 2201 explicitly requires

case of actual controversy declaratory judgment cases are

frequently written in terms that look directly for case or

controversy without pausing to employ more specific categories

0324 10 of justiciability Thats 13 Federal Practice and Procedure

11 Section 3529 Note 30

12 Here the defendants have framed their argument in

13 terms of standing find that is the proper framework for

14 analysis The Declaratory Judgment Act provides that In

15 case of actual controversy within its jurisdiction any

16 court of the United States upon filing an appropriate

17 pleading may declare the rights and other legal relationships

18 of any interested party seeking such declaration whether or

19 not further relief is or could be sought Any such declaration

0325 20 shall have the force and effect of final judgment or decree

21 and shall be reviewable as such

22 The Supreme Court has explained that the phrase case

23 of actual controversy in the Act refers to the type of case

24 and controversy cases and controversies that are justiciable

25 under Article II of the Constitution Thats Medlmmune 549
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u.s at 126

Defining the boundaries of the Declaratory Judgment

Act jurisdiction however has proven challenging In its most

recent indepth treatment of justiciability of cases brought

under the Declaratory Judgment Act the Supreme Court wrote in

Medlmmune at 127 cases do not draw the brightest of

lines between those declaratoryjudgment actions that satisfy

the caseorcontroversy requirement and those that do not Our

decisions have required that the dispute be definite and

0326 10 concrete touching the legal relations of the parties having

11 adverse legal interests and that it be real and substantial

12 and admit of specific relief through decree of conclusive

13 character as distinguished from an opinion as to advising what

14 the law would be upon hypothetical state of facts

15 In Maryland Casualty 312 u.s 270 at 273 the

16 Supreme Court wrote in Medlmmune We summarize as follows

17 Basically the question in each case is whether the facts

18 alleged under all the circumstances show that there is

19 substantial controversy between the parties having adverse

0327 20 legal interests of sufficient immediacy and reality to warrant

21 the issuance of declaratory judgment

22 The court in Medlmmune explained that traditional

23 justiciability doctrines excluding standing and ripeness can

24 still operate in the case or controversy analysis in the realm

25 of declaratory judgments Thats addressed in Medlmmune at
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126 Note While Medlmmune clarified that declaratory

judgment might be possible when the party seeking declaratory

relief is himself preventing the complained of injury from

occurring such relief is permissible only when in the absence

of the plaintiffs prophylactic actions there would be real

risk of enforcement by the defendant Thats what was said in

Medlmmune at 134 Although recognize real risk of

enforcement by somebody other than the defendant might in

certain circumstances also be sufficient to justify court

0328 10 deciding declaratory action that is might create an actual

11 case or controversy as discussed in Medlmmune

12 Essentially Medlrmuune instructs courts to decide

13 whether there would be an imminent redressab.e injury in fact

14 if the declaratory judgment plaintiff refused to accede to the

15 defendants demand was just earlier quoting from Medlmmune

16 at 126 Note and also 134

17 With regard to the constitutional requirements for

18 standing the plaintiff must demonstrate injury in fact

19 causation and redressability as the Supreme Court

0329 20 explained in Lujan 504 U.S 555 at 560561 In this case

21 the first and third requirements are the most important An

22 injury in fact is the invasion of legally protected interest

23 which is concrete and particularized and actual or

24 imminent not conjectural or hypothetical The Supreme Court

25 as Lujan said 504 U.S at 560
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The Supreme Court has repeatedly reiterated that the

threatened injury must be certainly impending to constitute

injury in fact and that allegations of possible future injury

are not sufficient The Supreme Court said that in Clapper

133 Supreme Court 1138 at 1147 just last year in 2013

The redressability requirement is met only where there

is likelihood that the requested relief will redress the

alleged injury as the Supreme Court said in Steel 523 U.s

83 at 103 When redress of plaintiffs claims depends on

0331 10 the unfettered choices made by independent actors not before

11 the courts and whose exercise of broad and legitimate

12 discretion the courts cannot presume either to control or

13 predict it becomes the burden of the plaintiff to adduce

14 facts showing that those choices have been or will be made in

15 such manner as to produce causation and permit redressability

16 of injury The Supreme Court explained that in Lujan 504

17 U.S at 562

18 Because the plaintiff EMC here is the party seeking

19 to invoke federal jurisdiction it bears the burden of

0331 20 establishing the elements of standing EMC must support each

21 of the elements of standing in way in the same way

22 well let me take step back Its Lujan that tells us that

23 the burden of proof of proving standing is on the plaintiff

24 Thats at 561 EMC must support each of the elements of

25 standing in the same way as any other matter on which
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plaintiff bears the burden of proof i.e with the manner and

degree of evidence required at the successive stages of the

litigation again Lujan at 561

At the pleading stage general factual allegations of

injury resulting from the defendants conduct may suffice For

motion to dismiss we presume the general allegations embrace

those specific facts that are necessary to support the claim

However as explained earlier If the facts relevant to the

jurisdictional inquiry are not intertwined with the merits of

0333 10 the plaintiffs claim the trial court is free to weigh the

11 evidence and satisfy itself as to the existence of its power

12 to hear the Thats TorresNegrón again 504 F.3d at

13 163 Here as said the existence of controversy facts

14 relating to whether controversy exists are distinct from the

15 underlying merits of the controversy or the claim Therefore

16 the court has considered the evidence submitted by the parties

17 In this case the defendants argue that EMC lacks

18 standing because it has not satisfied the Lujan requirements

19 find that this contention is correct EMC has not

0333 20 demonstrated that there will be an imminent injury in fact in

21 the absence of declaratory judgment or injunction or that

22 declaratory judgment would actually redress any injury in fact

23 that might occur Therefore EMC lacks standing to pursue this

24 matter and the motion to dismiss is meritorious

25 First EMC has not carried its burden of demonstrating
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that if it decided to exclude the defendants proposal from

its proxy materials it would face an imminent injury in fact

attributable to defendants If the defendants as said

earlier have provided irrevocable promise that they will

not file suit against EMC if their proposal is excluded from

the proxy statement indeed they have promised that they would

not raise the proposal at EMCs annual meeting

As the Supreme Court has recently recognized

comprehensive covenant not to sue can moot request for

0334 10 declaratory relief as was the case in Already LLC 133

11 Supreme Court 721 at 733 decision issued last year That

12 conclusion is similar to the conclusion reached in In Re

13 Columbia University Patent Litigation 343 Supp 2d 35

14 There at Page 43 determined that patentees covenant not

15 to sue eliminated the Article III controversy between the

16 litigants

17 Although one court applying Medlxnmune concluded that

18 the defendants direct and unequivocal statement that it had

19 absolutely no plan whatsoever to sue did not moot the actual

0335 20 controversy between the litigants that decision SanDisk 480

21 F.3d 1372 at 1382 found that conclusion because the defendant

22 had nevertheless engaged in course of conduct that showed

23 preparedness and willingness to enforce its rights In

24 essence the Federal Circuit found that the declaratory

25 judgment defendant was using extrajudicial means to scare
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parties like the plaintiff into paying it to avoid litigation

Moreover in that case the defendant merely said that

it had no plan to sue but it did not expressly renounce its

right to sue as the defendants have done here The Federal

Circuit in Benitec 495 F.3d 1340 at 134748 noted the

critical distinction between the defendants statement that it

did not intend to sue and statement such as that here that

it would not sue Here where the defendants have irrevocably

promised not to sue no justiciable case or controversy exists

0337 10 between the litigants

11 EMC argues that even if there is little or no risk of

12 suit from the defendants there is still substantial risk

13 that the SEC or other shareholders would bring an action if the

14 proposal is excluded In support of this argument EMC cites

15 the Fifth Circuit which adopted this argument in its

16 unpublished opinions in two successful declaratory judgments

17 against Mr Chevedden one of the defendants here Those are

18 Waste Connections vs Chevedden February 13 2014

19 unpublished decision KRB vs Chevedden 478 Fed Appx 213

0338 20 2012 Fifth Circuit decision Although the Fifth Circuit

21 credited the defendants promise not to sue it nevertheless

22 concluded that case or controversy existed because the

23 plaintiffs had explained to the district court that the

24 exclusion of the defendants proposal could lead directly to an

25 SEC enforcement action or liability from other shareholders
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That is found in Waste Connections 2014 WL 554566 at

However find the Fifth Circuits reasoning to be

unpersuasive at least on the record of this case The Fifth

Circuit cases among other things do not recognize that

declaratory judgment stating that shareholder proposal could be

excluded would not as matter of law actually redress the

plaintiffs alleged harm or risk

The plaintiff EMC has submitted no evidence to

support the contention that there is substantial risk of an

0339 10 enforcement action by the SEC or any other shareholder

11 Indeed Id go further They havent provided evidence that

12 theres any real risk at all In the absence of such evidence

13 this court has no basis to conclude that EMC has established an

14 imminent injury in fact that would result from its exclusion

15 of the defendants proposal

16 The defendants argue that enforcement by the SEC or

17 any other shareholders is quite unlikely The defendants

18 assert in their memorandum that the SEC has brought suit

19 under the pertinent rule Rule 14a8 only once in the 72year

0340 20 history of 14a8 and its predecessor rule and claim that to

21 their knowledge there have been no enforcement suits brought

22 by thirdparty shareholders under Rule 14a8 This information

23 is not in an affidavit and therefore is not evidence on which

24 the Court now relies However these statements have not been

25 rebutted by any evidence offered by EMC which bears the burden
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of proof

EMC has provided as evidence the complaints filed

well actually has provided not as evidence but as argument in

its reply brief that the SEC in three enforcement actions

EMC has in its reply memorandum Page Note argued that

the SEC has brought three enforcement actions for alleged

violations of Section 14a and related rules although not Rule

14a8 And indeed there actually think is evidence of

that in the Roffman declaration Exhibits and

0342 10 However none of those cases involved alleged violations of

11 Rule 14a8 as said Rather in those cases the SEC brought

12 suit because of the defendant corporations own allegedly

13 misleading statements in their proxy materials in violation of

14 Rule 14a9 not because the corporation excluded shareholder

15 proposals in alleged violation of Rule 14a8

16 Even if there were evidence that indicated risk

17 genuine risk of an enforcement action by the SEC or other

18 shareholders declaratory judgment issued by this court would

19 not bar such suits because those parties would not be

0343 20 collaterally estopped by such declaration Due process

21 requires that for collateral estoppel to operate the party

22 against whom the prior judgment is asserted must have had

23 full and fair opportunity to litigate its claim in the

24 earlier action as the Supreme Court wrote in Parkiane 439

25 U.S 322 at 328 Here however neither the SEC or the other
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shareholders have had an opportunity to participate in this

case directly or indirectly and therefore they would not be

bound by any decision of this court

This fact relates to the other major standing

requirement implicated in this case redressability Even

favorable decision for the plaintiffs in this case would not

redress any alleged imminent injury of potential enforcement

suit by the SEC or another shareholder since the potential

parties capable of bringing such suit would not be bound by

0344 10 this courts decision As the Supreme Court noted in Lujan no

11 redressability existed in that case because resolution by the

12 district court would not have remedied the plaintiffs

13 alleged injury anyway because it would not have been binding

14 upon the relevant government agencies They were not parties

15 to the suit and there is no reason they should be obliged to

16 honor an incidental legal determination the suit produced the

17 court said at 504 U.s at 569

18 EMC argues that the SEC would nevertheless feel

19 bound by declaratory judgment issued by this court and would

0345 20 not bring an independent enforcement action EMC contends that

21 the SEC has stated in one of its publications that only

22 court such as U.S District Court can decide whether

23 company is obligated to include shareholder proposal in its

24 proxy materials And the SEC does not and cannot adjudicate

25 the merits of companys position with respect to the
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proposal Thats an SEC Division of Corporate Finance

Informal Procedures Regarding Shareholder Proposals publication

of November 2011

This statement however is made in the context of the

SECs explanation that individual shareholders may file suit to

have their proposals included notwithstanding noaction

letter from the SEC The SEC was addressing situation that

was analogous to that which addressed in 1988 in Gillette

vs RB Partners 693 Supp 1266 at 128788 Thats case

0346 10 where the SEC issued noaction letters after the proxy contest

11 litigation was begun and there were proceedings to in more

12 deliberate and adversarial fashion decide whether the proxy

13 rules had indeed been violated

14 So essentially for those reasons find theres no

15 case or controversy no standing and no case or controversy

16 note however that if there were case or controversy

17 would exercise my discretion under the Declaratory Judgment Act

18 not to issue declaratory judgment at this case at this time

19 In Wilton 515 U.S 277 at 287 the Supreme Court

0347 20 wrote By the Declaratory Judgment Act Congress sought to

21 place remedial arrow in the district courts quiver It

22 created an opportunity rather than duty to grant new form

23 of relief to qualifying litigants Consistent with the

24 nonobligatory nature of the remedy the district court is

25 authorized in the sound exercise of its discretion to stay or
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to dismiss an action seeking declaratory judgment before

trial or after all arguments have drawn to close In the

declaratory judgment context the normal principle that federal

courts should adjudicate claims within their jurisdiction

yields to considerations of practicality and wise judicial

administration

In this case declaratory judgment by this court

would be an advisory opinion without relieving EMC of any

uncertainty or insecurity about being sued by the defendants if

0348 10 EMC excludes their proposal As noted earlier the

11 defendants have given an irrevocable promise in writing not to

12 present their proposal at the annual meeting if EMC excludes it

13 from the proxy materials or to sue if its excluded

14 In addition EMC has not demonstrated the existence of

15 any threat that the SEC or anyone else will sue if the proposal

16 is excluded

17 In addition Ive considered that have not received

18 any briefing or assistance from the well any direct

19 assistance from the expert SEC which has declined to grant

0349 20 noaction letter Ideally would want to offer the SEC an

21 opportunity to be heard before deciding the before deciding

22 whether to issue the declaratory judgment EMC requests Given

23 what EMC asserts is the short time frame is not time to provide

24 or solicit the participation of the SEC and the SEC has not

25 attempted to intervene in this action
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In my view dealing with this matter on declaratory

judgment on an expedited basis when as here EMC has not

presented all of its arguments to the SEC first would be

essentially reversing the statutory scheme and not be in the

interests of the administration of justice As Ive understood

them at least since decided the Gillette case in 1998

Congress in the present have established scheme by which

companies like EMC can present their proxy materials to the

SEC The SEC necessarily somewhat quickly and informally

0351 10 will provide advice and in appropriate cases issue noaction

11 letters And if it turns out that shareholder is

12 sufficiently disappointed with the SECS advice noaction

13 letter it can bring suit in federal court either to enjoin

14 meeting or as happened in Gillette the parties after the

15 contest after the annual meeting can litigate and the court

16 can make properly informed decision Issuing declaratory

17 judgment would reverse this process without good cause

18 As noted as was confirmed by counsel for EMC today

19 EMC did not provide all the arguments for excluding the

0352 20 proposals that its presented to me to the SEC More

21 specifically on December 20 2013 EMCs senior corporate

22 counsel Rachel Lee sent letter to the SECS Division of

23 Corporate Finance to inform the Division of EMCs intent to

24 omit the proposal from its proxy materials Reiterating the

25 companys contention that Mr Chevedden and Mr McRitchie had
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violated proxy rules by failing to provide copy of the GMI

ratings report referenced in the proposal EMC stated We

believe that the proposal may properly be excluded from the

2014 proxy materials pursuant to Rule 14a8 because the

supporting statement contained unsubstantiated and misleading

references to nonpublic materials that the proponent has not

made available to the company for evaluation Thats Exhibit

at Page to the complaint

The letter did not mention any other potential ground

0353 10 for exclusion of the proposal though EMC did attach its prior

11 correspondence with Mr Chevedden and Mr McRitchie which

12 included stated concerns about their satisfaction of the

13 ownership requirements essentially the issue that Mr

14 Chevedden does not evidently own any EMC stock

15 On January 16 2014 the SEC Division of Corporate

16 Finance declined EMCs request for noaction letter In its

17 letter to EMC the SEC stated that the proposal request that

18 the board adopt policy and amend other governing documents is

19 necessary to reflect that policy to require that the chair of

0354 20 the board of directors be an independent member of the board

21 We are unable to concur in your view that EMC may exclude the

22 proposal or portions of the supporting statement under

23 14a8

24 We are unable to conclude that you have demonstrated

25 objectively that the proposal or portions of the supporting



56

statements you reference are material materially false or

misleading Accordingly we do not believe that EMC may omit

the proposal or portions of the supporting statement from its

proxy materials in reliance on Rule 14a8i Thats

Exhibit to the complaint at Page

As said earlier two weeks later on January 30

2014 EMC filed the instant suit in this court requesting

declaratory judgment that it may exclude the proposal or in

the alternative preliminary and permanent injunction to

0355 10 prevent the defendants from continuing to seek the inclusion of

11 the proposal in the proxy materials

12 conclude that issuing declaratory judgment on an

13 expedited basis without the advice of the SEC without more

14 time and to compensate for the fact that the adversary process

15 is not working well here because the defendants are not

16 represented and as Mr McRitchie said it would be too

17 expensive to be represented would run the risk of decision

18 thats not wellinformed and properly considered

19 In addition it would abet what regard as an

0356 20 inappropriate practice of depriving the SEC of the opportunity

21 to perform its proper role of considering all the grounds that

22 in this case have been argued to me and giving informed advice

23 also have in mind Mr McRitchies last argument

24 that permitting or where theres legitimate discretion or

25 abetting an end run around the SEC deprives shareholder of
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relatively inexpensive opportunity to get claims disputes

resolved in their favor and by forcing them into court keeps

them from really as practical matter having an appropriate

opportunity to have their positions evaluated on an informed

basis as the SECs in better position to do quickly and

relatively inexpensively

Finally in the interests of completeness Id say

that the standing analysis also bears on the alternative

relief Plaintiff requests preliminary and permanent

0358 10 injunction As the Supreme Court has explained plaintiff

11 seeking permanent injunction must satisfy fourfactor test

12 before court may grant such relief plaintiff must

13 demonstrate that it has suffered an irreparable injury

14 that remedies available at law such as monetary damages are

15 inadequate to compensate for that injury that considering

16 the balance of hardships between plaintiff and defendant are

17 remedied in equity is warranted and that the public

18 interest would not be disserved by permanent injunction

19 Id say as understand it well thats permanent

0358 20 injunction

21 The Supreme Court has indicated that the injury in

22 fact well and was just quoting from eBay Inc 547 U.s

23 388 at 391

24 The Supreme Court has indicated that the injury in

25 fact prong of the standing requirement is related to the
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irreparable injury requirement for an injunction It did that

in Lyons 461 U.s at 111 There the Supreme Court said

The equitable remedy is unavailable absent showing of

irreparable injury requirement that cannot be met where

theres no showing of any real or immediate threat that the

plaintiff will be wronged again the likelihood of substantial

and immediate irreparable injury As the D.C Circuit has

explained To show irreparable harm plaintiff must do more

than merely allege harm sufficient to establish standing

0359 10 Thats In Re Navy Chaplaincy 534 F.3d 756 at 766

Accordingly the absence of an injury in fact for standing

12 purposes necessarily means that one of the essential prongs of

13 the test for permanent injunction has not been satisfied

14 The particular and somewhat unusual posture of this

15 case indicates that the plaintiff would suffer no irreparable

16 injury if defendants are not enjoined from continuing to offer

17 their proposal Even if the defendants do not withdraw the

18 proposal the plaintiff EMC is free to exclude it If as

19 the plaintiff contends it has valid reason to do so then

0400 20 any injury suffered as result of that exclusion would be

21 temporary or nonexistent And significantly again the

22 defendants have pledged not to pursue any action against the

23 plaintiff for excluding their proposal It is the plaintiffs

24 position that any enforcement action against it by the SEC or

25 third party would be unmeritorious
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Injunctive relief and in particular the concept of

irreparable harm is more likely in the context of the mirror

image of this suit in which shareholder seeks to enjoin the

corporation from excluding the proposal as was the case in New

York City Employers Retirement System 795 Supp 95 and

amalgamated Clothing 821 Supp 877 In such situations

courts have acknowledged that shareholders inability to

present its proposal to other shareholders for another year

might constitute irreparable harm However here EMC would

0402 10 suffer no irreparable harm as result of the defendants

11 actions

12 So in conclusion the plaintiff has not demonstrated

13 that it would suffer an imminent injury in fact if it excluded

14 the defendants proposal and more broadly the plaintiff has

15 not demonstrated there is any case or controversy between the

16 litigants that would allow this court to exercise its power

17 under Article III of the Constitution

18 So once again in conclusion find that EMC lacks

19 standing because it hasnt shown theres an actual case or

0402 20 controversy within the meaning of Article III of the

21 Constitution

22 In addition although its not necessary to go

23 further in the interests of completeness Ive explained that

24 EMC has also not shown that it would be appropriate for me to

25 exercise my discretion and issue declaratory judgment if it
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did have standing

And finally even if there was an actual case or

controversy there wouldnt be proper basis for issuing

permanent injunction which any injunction issued today would

as practical matter be

As said the transcript will be the record of the

decision may convert it into more formal memorandum and

order But what will issue today is very short order

allowing the motion to dismiss and dismissing the case The

0403 10 Court will be in recess

11 MR OFFENHARTZ Your Honor may make one request

12 please Your Honor we EMC seeks preliminary injunction

13 pending an expedited appeal based

14 THE COURT You can file whatever you want but Ill

15 tell you the following In order to get such relief think

16 youre going youll have to file that under the proper

17 standards And when its filed and get response Ill

18 deal with it But you have to make certain showings to get

19 stay pending appeal or to get an injunction pending appeal and

0404 20 youre going to have to make written submissions that address

21 those standards

22 MR OFFENHARTZ Your Honor my understanding is that

23 in order to take this up to the First Circuit it is

24 appropriate to ask your Honor at this juncture

25 THE COURT You have to ask it but but Im
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ordering you to ask it in written motion supported by

memorandum that addresses the requirements for in effect

Stay pending appeal But Im not going to unless you tell

me that youre going -- think you would probably youre

going to have to make that submission But youre seeking --

dont even understand at the moment what my order would be So

youre going to have to put it in writing support it with

memorandum The defendants will respond to it and Ill decide

But if what youre asking me for is to order pending appeal

0405 10 that you dont have to include the proposal in your materials

11 that would be granting you the preliminary injunction that

12 just denied you

13 MR OFFENHARTZ Your Honor fully understand that

14 this is necessary if necessary but perhaps repetitive

15 or seemingly futile request recognize am asking you to

16 grant the very relief you just said no to Im simply asking

17 you and if your Honor denies that request we will go on our

18 way

19 THE COURT Im denying it now dont have it

0406 20 properly in front of me just admitted you pro hac vice

21 Local Rule 7.1 requires motions be made in writing be

22 supported by affidavits and memoranda addressing matters of

23 issues of law citing cases There are standards for getting

24 stay pending appeal but its not immediately obvious to me how

25 they apply here When you file your motion and your
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memorandum Ill consider what you submit But such stays are

not automatic Here in effect youre seeking mandatory

injunction that just denied

So you know youve got four lawyers sitting here

Maybe the folks back there are with you too You know you

filed this case two months ago Ive given it very high

priority despite all the competing matters that have But

dont have motion in front of me dont have memorandum

in front of me Im not granting or denying your oral motion

0407 10 Im telling you that if this remains an urgent matter some of

11 you will have to begin working on it today And when you file

12 something and get response or have opportunity to deal with

13 it Ill deal with it

14 And your answers to my questions earlier suggest to me

15 that some of this urgency may be artificial in the sense that

16 if its very important to EMC you know to litigate this to an

17 informed conclusion you might want to move your annual

18 meeting dont know that theres any legal impediment to

19 that

0408 20 But all Im saying now weve been here more than

21 two hours and Ive given you thoughtful decision which is

22 the best can do given the limited time The briefing in this

23 case was not complete until about three days ago that there

24 are distinct standards for getting stay pending appeal And

25 youre looking for an injunction pending appeal Brief it
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Use the law in the First Circuit Thats where you are now

And when get it consistent with my other obligations and

consistent with getting the transcript which Im sure youll

order Ill decide it

Court is in recess

Whereupon at 409 p.m the hearing concluded
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Omnicom Group Inc

Michael OBrten
VePp.deit

GenoCQ dSey

March 122014

VIA ELECTRONIC MAIL

Office of the Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100 Street N.E

Washington D.C 20549

Re Omnicom Groun Inc Shareholder Proposal from John Chevedden

Ladies and Gentlemen

Omnicom Group Inc New York corporation the Company hereby amends and

supersedes its letter of January 20 2014 the Original Letter to the Division of Corporation

Finance the Staff in which the Company stated its reasons for excluding from its proxy

statement for the Companys 2014 Annual Meeting of Shareholders the PSvxy Materials

shareholder proposal attached hereto as Exhibit the Proposal and related supporting

statement submitted by Mr John Chevedden Chevedden

The Company respectfully requests confirmation that the Staff will not recommend

enforcement action to the Securities and Exchange Commission the Commission if the

Company excludes the Proposal pursuant to Rule 14a-8iX3 as the Proposal violates the proxy

rules including Rule 14a-9 because it is impermissibLy vague and indefinite As discussed

below the Company notes that on March 2014 the Staff recently determined that nearly

identical proposals submitted to Intel Corporation Verizon Communications Inc and Newell

Rubbermaid Inc two of which were from Chevedden could be excluded pursuant to Rule 14a-

81X3 because those proposals were vague and indefinite noting that those proposals did not

sufficiently explain when the requested bylaw or policy would apply Iniel Corporation avail

Mar 2014 Verizon Communications Inc avail Mar 2014 Newell Rubbermaid Inc

avail Mar 2014 together the No-Action Letters

In accordance with Rule 14a-8jX2 and Staff Legal Bulletin No 14D November

2008 we are submitting by electronic mail this letter which sets forth our reasons for

excluding the Proposal and ii Cheveddens letter submitting the Proposal By copy of this

letter we are advising Chevedden of the Companys amended reasons for excluding the

Pro
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The Company intends to file its definitive proxy statement with the Commission on or

about April 10 2014 The Company believes that it has complied with the requirements of Rule

14a-8U by submitting the Original Letter on January 20 2014 which was not less than 80 days

before the Company intends to file its definitive Proxy Statement with the Commission

However in the alternative if the Staff believes that the Company has not complied with the

requirements of Rule 14a-8j because this letter is being sent to the Staff fewer than 80 calendar

days before such date as described below the Company requests that the Staff waive the 80-day

requirement with respect to this letter

The Company notes that on January 212014 it filed lawsuit Agninst Chevedden in the

United States District Court for the Southern District of New York seeking declaratory

judgment that it could exclude the Proposal from the Proxy Materials on the grounds cited in the

Original Letter On February 202014 Chevedden delivered letter attached hereto as Exhibit

the Chevedden Le1Ser to the Companys counsel in which he irrevocably promised not

to sue the Company if it excluded the Proposal from the Proxy Materials On March 112014

citing the Chevedden Letter the court dismissed the lawsuit on the grounds that there was no

case or controversy writing that the Company does not face suit from Mr Chevedden if it

excludes his proposal and the possibility of SEC investigation or action is remote

Nevertheless because Chevedden has refused to withdraw the Proposal the Company is hereby

submitting this request

The Proposal

On December 2013 Chevedden sent an email to the Company Attached to that email

was letter dated December 52013 addressed to the cbairman of the Companys Board of

Directors the Board and enclosing the Proposal entitled OMC Rule 14a-8 Proposal

December 20134 Confidential Voting The Proposal and its supporting statement

provide in
part as follows

Shareholders request our Board of Directors to take the steps necessary to adopt

bylaw that prior to the Annual Meeting the outcome of votes cast by proxy on

uncontested matters including nmnng tally of votes for and ginst shall not

be available to mfingement or the Board and shall not be used to solicit votes

This enhanced confidential voting requirement should apply to management-

sponsored or Board-sponsored resolutions seeking approval of executive pay or

for other purposes including votes mandated under applicable stock exchange

ruler proposals required by law or the Companys Bylaws to be put before

shareholders for vote e.g say-on-pay votes and Rule 14a-8 shareholder

resolutions included in the proxy

This enhanced confidential voting requirement shall not apply to elections of

directors or to contested proxy solicitations except at the Boards discretion

Nor shall this proposal impede our Companys ability to monitor the number of

votes cast to achieve quorum or to conduct solicitations for other proper

purposes
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The December 2013 letter attaching the Proposal and supporting statement is

included in Exhibit

Basis for Exclusion

The Company respectfully requests that the Staff concur with its view that the Proposal

may be excluded from the Proxy Materials pursuant to Rule 14a-8iX3 because the Proposal and

its supporting statement are impeimissibly vague and indefinite

Rule 14a-8iX3 provides that shareholder proposal may be omitted from proxy

statement the proposal or supporting statement is contrary to any of the Commissions

proxy rules including Rule 14a-9 which prohibits materially false or misleading statements in

proxy materials Rule 14a-9 specifically provides

No solicitation subject to this regulation shall be made by means of

any proxy statement form of proxy notice of meeting or other

communication written or oral contning any statement which at

the time and in the light of the circumstances under which it is

made is false or misleading with respect to any material fact or

which omits to state any material fact necessary in order to make

the statements therein not false or misleading or necessary to

correct any statement in any earlier communication with respect to

the solicitation of proxy for the same meeting or subject matter

which has become false or misleading

The Staff has explained that shareholder proposal is excludable under Rule 14a-8iX3

ifthe proposal is so inherently vague or indefinite that neither the stockholders voting on the

proposal nor the company implementing the proposal if adopted would be able to determine

with any reasonable certainty exactly what actions or measures the proposal requires Staff

Legal Bulletin No 14B Sept 152004 Item B.4

Here the Proposal is impermissibly vague and indefinite so as to be inherently

misleading because among other things the Proposal is internally inconsistent and does not

sufficiently explain when the requested policy would apply As the Staff noted in the No-Action

Letters the Proposal provides that preliminary voting results would not be available for

solicitations made for other purposes but that they would be available for solicitations made

for other proper purposes

In particular the first paragraph of the Proposal indicates that the enhanced confidential

voting requirement should apply to management-sponsored or Board-sponsored resolutions

seeking approval of executive pay orfor otherpurposes emphasis added using the phrase

for other purposes as catch-all to attempt to describe all the situations in which the Proposal

will apply Meanwhile the second paragraph of the Proposal states nor shall this proposal

impede our Companys ability to monitor the number of votes cast to achieve quorum or to

conduct solicitationsfor other properpurposel emphasis added using the substantially

similar language for other proper purposes as catch-all to attempt to describe all the

situations in which the Proposal will not apply
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In neither case does the Proposal clarify the meaning of other purposes or give any

guidance as to what other purposes the particular paragraph refers Because of this these two

paragraphs which are fbnctionally opposite and ought to be mutually exclusive conflict The

first paragraph brings within the ambit of the Proposal those solicitations for the listed purposes

plus all other purposes while the second paragraph removes from the ambit of the Proposal those

solicitations for the listed purposes plus all other purposes This creates an internal

inconsistency that is not resolved elsewhere in the Proposal making it impossible to determine

which matters are intended to be covered by the Proposal and which matters are intended nor to

be covered by the Proposal

As noted above the Staff has recently concurred in the exclusion of shareholder

proposals that are with respect to all relevant language identical to the Proposal concluding that

the proposal does not sufficiently explain when the requested bylaw/policy would apply

Intel Corporation avail Mar 42014 Verizon Comm unicotlons Inc avail Mar 42014
Newell Rubbermaid Inc avail Mar 42014 The Staff specifically note that the proposal

provides that preliminary voting results would not be available for solicitations made for other

purposes but that they would be available for solicitations made for other proper purposes
Id The Companybelieves for this reason that it may properly exclude the Proposal fromthe

Proxy Materials as impermissibly vague and indefinite pursuant to Rule 14a-8iX3

Ill Request for Waiver under Rule 14a-8jXl

The Company believes it has complied with the requirements of Rule 14a-8jXl by

delivering the Original Letter on January 142014 which was not less than 80 days before the

Company intends to file its definitive Proxy Statement with the Commission If the Staff does

not agree in the alternative the Company hereby requests that the Staff waive the 80-day filing

requirement set forth in Rule 14a-8j for good cause

Rule 14a-8Jl requires that if company intends to exclude proposal from its proxy

materials it must file its reasons with the Commission no later than 80 calendar days before it

files its definitive proxy statement and form of proxy with the Commission However Rule

14a4j1 allows the Stafl in its discretion to permit company to make its submission later

than 80 days before the filing of its definitive proxy statement if the company demonstrates good

cause for missing the deadline

As noted above the Staff has very recently concurred in the exclusion ofshareholder

proposals substantially identical to the Proposal on the same grounds as are set forth herein The

No-Action Letters were posted to the Commissions website on March 2014 which is less

than 80 days before the Company intends to file its definitive proxy statement The No-Action

Letters c1ari1 that the Staff concurs with the Companys view that the Proposal is vague and

indefinite because it does not sufficiently explain when the requested bylaw/policy would and

when it would not apply Intel Corporation avail Mar 42014 Verlzon Communlcatlonr Inc

avail Mar 2014 Newell Rubbermald Inc avail Mar 2014

Based on the timing of the posting of the No-Action Letters the Company believes that it

has good cause for its inability to meet the 80-day requirement The Companyacted in good

faith and in timely manner following the posting of the No-Action Letters to minimize any
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delay Accordingly the Company respectfully requests that the Staff waive the 80-day

requirement with respect to this letter

Conclusion

Based upon the foregoing analysis the Companyrespectfully requests
confirmation that

the Staff will not recommend enforcement action to the Commission if the Proposal is excluded

fromthe Companys Proxy Materials pursuant to Rule 14a-8iX3 because it is impennissibly

vague and indeflnite

If the Staff does not concur with the Companys position we would appreciate an

opportunity to confer with the Staff concerning this matter prior to the determination of the

Staffs final position In addition the Company requests that Chevedden copy the undersigned

on any response he may choose to make to the Stafl pursuant to Rule 14a-8k

Sincerely

Michael OBrien

Senior Vice President General Counsel and

Secretary

Enclosure

cc Jeff Hammel Latham Watkins LLP

Joel Trotter Latham Watkins LLP

John Chevedden
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JOHN CHEVEDDEN

FISMA 0MB Memorandum M-07-16

Mr Bruce Crawford

Chairman of the Board

Omnicom Group Inc OMC
437 Madison Ave
New York NY 10022

Rule 14a-8 Proposal

Dear Mr Crawford

This Rule 14a-8 proposal is respectfully submitted in support of the long-term performance of

our company This proposal is submitted for the next annual shareholder meeting Rule 14a-8

requirements are intended to be met including the continuous ownership of the required stock

value until after the date of the respective shareholder meeting and presentation of the proposal

at the annual meetin This submitted format with the shareholder-supplied emphasis is

intended to be used fur definitive proxy publication

In the interest of company cost savings and improving the efficiency of the rule 14a-8 process

please communicate via email to HSMA 0MB Memorandum M-07-1

Your consideration and the consideration of the Board of Directors is appreciated in support of

the long-term performance of our company Please acknowledge receipt of this proposal

promptly by email to FISMA 0MB Memorandum M-07-16

is
6hn Chevedden Date

cc Michael OBrien michael.obrien@OmnicomGroup.com

Michael OBrien lROmnicomGroup.com
Corporate Secretary

PH 212 415-3600

FX212415-3530

Eric Cleary eric.clearyomnicomgrOUp.COm



Rule 14a-8 Proposal December 52013
Confidential Voting

Shareholders request our Board of Directors to take Ihe steps necessary to adopt bylaw that

prior to the Annual Meeting theoutcome of votes cast by proxy on uncontested matters

including running tally of votes for and against shall not be available to management or the

Board and shall not be used to solicit votes This enhanced confidential voting requirement

should apply to management-sponsored or Board-sponsored resolutions seeking approval of

executive pay or for other purposes including votes mandated under applicable stock exchange

rules proposals required by law or the Companys Bylaws to be put before shareholders for

vote e.g say-on-pay votes and Rule 14a-8 shareholder resolutions included in the proxy

This enhanced confidential voting requirement shall not apply to elections of directors or to

contested proxy solicitations except at the Boards discretion Nor shall this proposal impede our

Companys ability to monitor the number of votes cast to achieve quorum or to conduct

solicitations for other proper purposes

Management is able to monitor voting results and take steps to influence the outcome on matters

where they have direct personal stake such as such as ratification of stock options As result

Yale Law School shzdy concluded Management-sponsored proposals the vast majority of

which concern stock options or other bonus plans are overwhelminglymore likely to wina vote

by very email amount than lose by vary small amount to degree that cannot occur by

chance

This proposal should also be more favorably evaluated due to our Companys clearly improvable

twwwte qovemance nerformancc as reported in 2013

GM Ratings an independent investment research firm was concerned with our board of

directors which it rated Seven of our directors had 16 to 27-years long-tenure Long tenure has

reverse relationship with director independence Long-tenured directors included Gary Roubos

age 76 John Murphy age 79 John Purcell age 81 and ow Chainnan Bruce Crawford age

84 Alan Batkin was negatively flagged by OMI due to his director duties at Overseas

Shipholding Group when it filed for bankruptcy Plus Leonard Coleman was potentially over

burdened with director duties at4 companies Our board had not formally taken responsibility in

overseeing our companys social impacts

In regardto executive pay there was $35 million for John Wren Plus Omnicom could give long-

term incentive pay to Mr Wren for below-median performance

Ratuming to the core topic of this proposal from the context of our clearly improvable corporate

performance please vote to protect shareholder value

Confidential Voting Proposal



Notes

John Cbevedden FISMA 0MB Memorandum M-07-16 sponsored this

pro
Please note that the title of the proposal is part of Ihe proposal

If the company thinks that any part of the above proposal other than the first line in brackets can
be omitted from proxy publication based on its own discretion please obtain written agreement
from the proponent

Nwnber to be assigned by the company
Asterisk to be removed for publication

This proposal is believed to conform with Staff Legal Bulletin No 14B CF September 15

2004 including emphasis added
Accordingly going Ibiward we believe that It would not be appropriate for

companies to exclude supporting statement language and/or an entire proposal in

reliance on rule 14a-8I3 In the following circumstances

the company objects to factual assertions because they are not supported

the company objects to factual assertions that while not materially false or

misleading may be disputed or countered

the company objects to factual assertions because those assertions may be

interpreted by shareholders in manner that Is unfavorable to the company its

directors or its officers and/or

the company objects to statements because they represent the opinion of the

shareholder proponent or referenced source but the statements are not

identified specifically as such
We believe that It Is appropriate under ride 14a-8 for companies to address

these objections In their statements of opposition

See also Sun Microsystems inc July 21 200
The stock supporting this proposal is intended to be held until after the annual meeting and the

proposal will be oresented at the annual meeting Please acknowledge this proposal promptly by

email FISMA 0MB Memorandum M-07-16
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JOHN CHEVEDDEN

FISMA 0MB Memorandum M-07-16

February 202014

Mr Jeff Hamniel

Latham Watkins

885 Third Avenue

New York NY 10022-4834

Dear Mr Hamme1

irrevocably promise not to sue Omnicom Group Inc OMCif OMC does not include my2014

rule 14a-8 proposal Confidential Voting in its 2014 annual meeting proxy statement

Sincerely



Omnicom Group Inc

Michael OBrlen
Sr Vice Preldent

Generd Counei and Secretory

January 20 2014

VIA ELECTRONIC MAIL

Office of the Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100 Street N.E

Washington D.C 20549

Re Omnicom Group Inc Shareholder Proposal from John Chevedden

Ladies and Gentlemen

Omnicom Group Inc the Company hereby files with the Securities and Exchange

Commission the SEC the Companys reasons for excluding from its proxy statement for the

Companys 2014 Annual Meeting of Shareholders the Proxy Materials shareholder

proposal attached hereto as Exhibit the Proposal and related supporting statement

submitted by Mr John Chevedden Chevedden

The Company plans to file its definitive proxy statement with the SEC on or about April

10 2014 Accordingly we are submitting this letter not less than 80 days before the Company

intends to file its definitive proxy statement copy of this letter and its attachments is being

mailed on this date to Mr Chevedden

This is not request for no-action letter The Company is contemporaneously initiating

lawsuit in the U.S District Court for the Southern District of New York seeking judicial

declaration that the Company does not have to include the Proposal in its Proxy Materials

We have concluded that the Proposal may be properly omitted from the Proxy Materials

on the following grounds

Rule 14a-8i2 permits the exclusion of proposals that would if implemented cause the

Company to violate any state federal or foreign law to which it is subject

Rule 4a-8i3 permits the exclusion of proposals that violate the proxy rules including

Rule 4a-9 which prohibits materially false or misleading statements in proxy soliciting

materials and

Rule 4a-8i7 permits the exclusion of proposals that deal with matter relating to the

Companys ordinary business operations

NY6i5 1607.4 437 MadIson Avenue New York NY 10022 212 415-3640 Fax 212 415-3574



BACKGROUND

On December 2013 Chevedden sent an email to the Company Attached to that email

was letter dated December 2013 addressed to the chairman of the Companys Board of

Directors the Board and enclosing the Proposal entitled Rule 14a-8 Proposal

December 2013 Confidential Voting

The Proposal and its supporting statement provide as follows

Shareholders request our Board of Directors to take the steps necessary to

adopt bylaw that prior to the Annual Meeting the outcome of votes cast by

proxy on uncontested matters including running tally of votes for and against

shall not be available to management or the Board and shall not be used to solicit

votes This enhanced confidential voting requirement should apply to

management-sponsored or Board-sponsored resolutions seeking approval of

executive pay or for other purposes including votes mandated under applicable

stock exchange rules proposals required by law or the Companys Bylaws to

be put before shareholders for vote e.g say-on-pay votes and Rule 14a-8

shareholder resolutions included in the proxy

This enhanced confidential voting requirement shall not apply to elections of

directors or to contested proxy solicitations except at the Boards discretion Nor

shall this proposal impede our Companys ability to monitor the number of votes

cast to achieve quorum or to conduct solicitations for other proper purposes

Management is able to monitor voting results and take steps to influence the

outcome on matters where they have direct personal stake such as such as

ratification of stock options As result Yale Law School study concluded

Management-sponsored proposals the vast majority of which concern stock

options or other bonus plans are overwhelmingly more likely to win vote by

very small amount than lose by very small amount to degree that cannot occur

by chance

This proposal should also be more favorably evaluated due to our Companys

clearly improvable corporate governance performance as reported in 2013

GMI Ratings an independent investment research firm was concerned with our

board of directors which it rated Seven of our directors had 15 to 27-years

long-tenure Long tenure has reverse relationship with director independence

Long-tenured directors included Gary Roubos age 76 John Murphy age 79
John Purcell age 81 and our Chairman Bruce Crawford age 84 Alan Batkin

was negatively flagged by GM due to his director duties at Overseas Shipholding

Group when it filed for bankruptcy Plus Leonard Coleman was potentially over

burdened with director duties at companies Our board had not formally taken

responsibility
in overseeing our companys social impacts
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In regard to executive pay there was $35 million for John Wren Plus

Omnicom could give long-term incentive pay to Mr Wren for below-median

performance

Returning to the core topic of this proposal from the context of our clearly

improvable corporate performance please vote to protect
shareholder value

Confidential Voting Proposal

The December 2013 letter attaching the Proposal and supporting statement are

included in Exhibit

ANALYSIS

The Proposal may be excluded under Rule 14a-8Q2 because the Proposal would if

implemented cause violations of New York Law

Rule 4a-8i2 permits company to exclude shareholder proposal from its proxy

materials where the proposal would if implemented cause the company to violate any state

federal or foreign law to which it is subject Cheveddens proposal if implemented would do

just that

Under New York law board of directors has ultimate responsibility for the management

of company See Bus CORP LAW 701 Consol 2013 New York law also imposes on

directors fiduciary duties in discharging those responsibilities and entitles directors to consider

certain types of information in order to do so

director shall perform his duties as director including his

duties as member of any committee of the board upon which he

may serve in good faith and with that degree of care which an

ordinarily prudent person in like position would use under similar

circumstances In performing his duties director shall be

entitled to rely on information opinions reports or statements

including financial statements and other financial data in each

case prepared or presented by..

counsel public accountants or other persons as to matters

which the director believes to be within such person sprofessional

or expert competence..

N.Y Bus CORP LAW 717a Consol 2013 emphases added

The Proposal however would categorically deprive directors of information including

information on which they are entitled to rely under New York law During shareholder proxy

voting proxy solicitation and investor communications firms as well as others routinely provide

companies and their directors certain information about shareholder voting This information

can include data regarding how many votes have been cast which shareholders have cast votes
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and the status of the preliminary vote total This information can inform companies and their

directors regarding whether and how to communicate with shareholders and distribute

additional proxy materials to shareholders in response to this preliminary voting information

Thus rather than an anonymous one-time decision on the part of the voter as is common in

elections for government offices corporate proxy voting is more akin to an ongoing

conversation between the company and its shareholders Indeed the SEC itself has recognized

the importance of such communications between companies and their shareholders stating

between Board and the companys shareholders may lead to enhanced

transparency into the boards decision-making process more effective monitoring of this process

by shareholders and ultimately better decision-making process by the board SEC

Facilitating Shareholder Director Nominations 17 C.F.R 200 232 240 249 2010

available at www.sec.aov/rules/final/2010/33-91 36.ixlt at 345

The Proposal would deprive the Companys directors in advance and without any

exceptions from having access to certain information including information on which directors

are entitled to rely under New York law and which can facilitate communications with the

Companys shareholders This restriction would apply even in instancesmany of which cannot

be foreseenwhere the directors fiduciary duties would require
them to monitor such

information in order to decide whether and how to communicate with shareholders on matters

of critical importance to the company and its shareholders

Blindfolding directors in this way in disregard of their duties is plainly inconsistent with

New York law For the foregoing reasons the Company believes that it may properly exclude

the Proposal from the Proxy Materials under Rule 14a-8iX2 because the Proposal would if

implemented cause violations New York Law

11 The Proposal may be excluded under Rule 14a-8l3 because the Proposal and its

supporting statement are impernnsslbly vague and indefinite and matenally false

and misleading

Rule 14a-8iX3 permits company to exclude shareholder proposal the proposal

or supporting statement is contrary to any of the Commissions proxy rules including 17

240.14a-9 14a-9 which prohibits materially false or misleading statements in proxy

materials Rule 14a-9 specifically provides

No solicitation subject to this regulation shall be made by means of

any proxy statement form of proxy notice of meeting or other

communication written or oral containing any statement which at

the time and in the light of the circumstances under which it is

made is false or misleading with respect to any material fact or

which omits to state any material fact necessary in order to make

the statements therein not false or misleading or necessary to

correct any statement in any earlier communication with respect to

the solicitation of proxy for the same meeting or subject matter

which has become false or misleading

There are multiple reasons why Cheveddens Proposal should therefore be excluded
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under Rule 14a-8i3 and Rule 14a-9

The Proposal is impermissibly vague and indefinite under Rule 14a-8i3

because key terms are undefined or ambiguous

The staff of the Division of Corporation Finance the Staff of the SEC has explained

that shareholder proposal is excludable under Rule 14a-8i3 ifthe proposal is so inherently

vague or indefinite that neither the stockholders voting on the proposal nor the company

implementing the proposal if adopted would be able to determine with any reasonable

certainty exactly what actions or measures the proposal requires Staff Legal Bulletin No 14B

Sept 15 2004 Item BA

Here the Proposal is impermissibly vague and indefinite because among other things it

fails to define key terms that arc subject to multiple interpretations and thus precludes

shareholders and the Company from understanding precisely what it would require

The undefined term uncontested matters is impermissibly vague and

indefinite

The Proposal purports to apply only to votes cast by proxy on uncontested matters

This is impermissibly vague and indefinite on several levels

The term uncontested is undefined yet generally speaking any matter that is subject to

vote is by definition contested Resolving disputes is what voting is for it is therefore

anything but clear what matters put up for vote are to be considered uncontested for

purposes of the Proposal

This ambiguity is underscored by the Proposal itself The Proposal lists three categories

of so-called uncontested matters

management-sponsored or Board-sponsored resolutions seeking

approval of executive pay or for other purposes including votes

mandated under applicable stock exchange rules proposals

requIred by law or the Companys Bylaws to be put before

shareholders for vote e.g say-on-pay votes and Rule 14a-8

shareholder resolutions included in the proxy

However all three of these supposedly uncontested matters can be and often are

contested Indeed the third category Rule 14a-8 shareholder resolutions included in the

proxy is as practical matter always contested This is because if company agrees with

shareholders proposal it simply implements the proposal without the need for shareholder

vote Similarly the first category of matter in the Proposal resolutions seeking approval of

executive pay appears at minimum to substantially overlap the second circumstance say-

on-pay executive compensation voting

As result it is far from clear which matters fall into which category of the Proposal and

would thus be subject to the Proposal Neither the shareholders who would be asked to vote on

it nor the company who would be required to implement it if approved can reliably understand
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what matters it applies to or how to comply with it For the foregoing reason the Company

believes that it may properly exclude the Proposal from the Proxy Materials pursuant to Rule

4a-8i3

The undefined term running tally is impermissibly vague and

indefinite

The Proposal would also require that management and the Board be denied access to

running tally of shareholder votes However the Proposal fails to define what that term

means

During proxy voting in the time leading up to an annual meeting companies often

receive from investors financial institutions investor communications and proxy solicitation

firms variety of information about the shareholder voting at different points an time The

Proposal offers no explanation regarding which if any of this information is intended to be

deemed running tally whether it applies to both oral and written information and which of

these different types of voting information management and directors would therefore be

prohibited from accessing The Company and its directors clear cannot control what

information third parties choose to share with them Indeed there are instances in which such

reports are legally required to be delivered to company For example banks and brokers are

obligated by Rule 14b-2 to provide to companies voting instructions of their beneficial owner-

clients and often do so through investor communication firms See 17 240 14b-2b2
There is no way of knowing whether such information could be considered running tally

under the Proposal which would impose the odd requirement that management and board

ignore information legally required to be provided to the company

Here again there is no way for shareholders or the Company to understand what the

Proposal would do or bow it would be implemented and complied with ifapproved This is

another independent basis on which the Company believes that it may properly exclude the

Proposal from the Proxy Materials under Rule 4a-8iX3

The undefined term other proper purposes is impermissibly vague and

indefinite

The Proposal states Nor shall this proposal impede our Companys ability to monitor

the number of votes cast to achieve quorum or to conduct solicitations for other proper

purposes There is simply no telling what this means

The sentence appears intended to create an exception to the Proposal permitting access to

voting information as long as it is for proper purpose The term proper purpose however

is undefined its meaning is highly subjective and subject to multiple interpretations in various

contexts Accordingly just as it is unknown which voting matters are intended to be covered by

the Proposal for reasons explained above it is also unknown which voting matters are intended

no to be covered by the Proposal under this proper purpose exception

Here again the Proposal itself highlights this ambiguity On the one hand it seeks to

prevent access to voting information on certain proposals required by law but on the other

hand it would permit access to voting information to conduct solicitations for other proper
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purposesas though solicitation for proposals required by law is somehow not proper

purpose

This portion of the Proposal simply makes no sense There is certainly no way

shareholder can understand it or the Company to implement or abide by it in coherent way

The Company believes for this additional reason that it may properly exclude the Proposal from

the Proxy Materials as impermissibly vague and indefinite pursuant to Rule 14a-8iX3

References to outside sources and other statements in the Proposals supporting

statement are materially misleading under Rule 4a-8i3

The Proposal is impermissibly vague and indefinite for still other reasons

First the supporting statement for the Proposal contains various assertions attributed to

information reported by something called GM Ratings an external source that is not publicly

available Based on review of the GM Ratings website it is impossible to determine what

data source or type of report
the Proposal purports to be citing Moreover the structure of the

supporting statement implies that GM Ratings is the source of all the information contained

therein the accuracy of which the Company has no way of confirming The Company is unable

to verify the relevant GM Ratings source or sources to which any or all of the statements in the

supporting statement to the Proposal are attributable whether those statements are accurately

cited in the supporting statement or are taken out of context or whether the GM Ratings

statements have been updated or are out of date Cheveddens failure to provide the Company

with this non-public source is an established basis for exclusion See Staff Legal Bulletin No

140 Oct 16 2012 Item reference to an external source that is not publicly available may

be able to avoid exclusion if the proponent at the time the proposal is submitted provides the

company with the materials that are intended for publication on the website

Second portions of the supporting statement are demonstrably false For example it

includes the following misleading and unintelligible partial sentence In regard to executive

pay there was $35 million for John Wren This is simply false and in any event has nothing to

do with the Proposal Total compensation in 2012 for Mr Wren the Chief Executive Officer of

the Company as reported in the Companys 2013 Proxy Statement was $14846067 not $35

million

The materially misleading statements in the Proposal form yet another independent basis

on which the Company believes that it may properly exclude the Proposal from the Proxy

Materials under Rule 4a-8iX3

Substantial portions of the supporting statement are irrelevant to the subject

matter of the proposal so as to be materially misleading under Rule 14a-8i3

There are still more independent grounds that warrant the exclusion of the Proposal under

Rule 14a-8i3 Rule l4a-8i3 permits the exclusion of proposal when substantial portions

of the supporting statement are irrelevant to consideration of the subject matter of the proposal

such that there is strong likelihood that reasonable shareholder would be uncertain as to the

matter on which she is being asked to vote Staff Legal Bulletin 4B Item see also Boise

Cascade Corp Jan 23 2001 permitting exclusion of supporting statements regarding the

NY\61516074



director election process environmental and social issues and other topics unrelated to

proposal calling for separation of the CEO and chairman

Here substantial portions of the Proposal are irrelevant to consideration of the subject

matter of the Proposal For instance the supporting statement observes that seven of the

Companys directors have tenures of more than sixteen years Chevedden appears to be

asserting through this fact that these long tenures threaten the directors independence Even if

that were true which it is not director independence has no bearing on voting procedures

outlined in the Proposal

Similarly the supporting statement asserts the Board had not formally taken

responsibility in overseeing our companys social impacts This vague allusion to unspecified

social impacts has nothing to do with confidential shareholder voting

On this additional basis the Company may exclude the Proposal from the Proxy

Materials pursuant to Rule 4a-8i3 because substantial portions of the supporting statement

are irrelevant to the subject of the Proposal so as to be materially misleading

III The Proposal may be excluded under Rule 14a-8i7 because the Proposal

impermissibly relates to ordinary business matters

Under Rule 14a-8i7 company may exclude from its proxy materials shareholder

proposal that deals with matter relating to the companys ordinary business operations

The SEC has stated that the policy underlying the ordinary business exclusion is based on

two considerations first whether proposal relates to tasks so flindamental to managements

ability to run company on day-to-day basis they could not be subject to shareholder

oversight and second whether proposal seeks to micromanage company by probing too

deeply Into matters upon which shareholders would not be in position to make an informed

judgment Exchange Act Release No 40018 17 C.F.R 240 May 21 1998 Here the

Proposal would violate both of these principles

First the Proposal if implemented would inhibit the Companys ability to engage in

routine dialogue with its shareholders This is an ordinary business matter not something

appropriate for shareholder vote

Second the Proposal asks shareholders to vote on issues on which they cannot reasonably

be expected to make informed judgments The Proposal asks shareholders to decide whether to

prohibit the Companys management and directors from examining running tally for three

categories of uncontested mattersthe definitions of which are as explained above far from

clearbut to permit management and the Board to examine such information for all other

matters

Shareholders generally are not equipped to make such fine distinctions regarding how

company should conduct itself Indeed this is exactly the kind of micromanagement of company

decisions that Rule 4a-8iX7 precludes See e.g.Amazon corn Inc Mar 202013 finding

the shareholder proposal requesting the board of directors hold competition for giving public

advice on the voting items in the proxy filing sought to micromanage the company to an
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impermissible degree

For the foregoing reasons the Company believes that it may properly exclude the

Proposal from the Proxy Matenals under Rule 14a-81X7 because the Proposal impermissibly

relates to ordinary business matters
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To the extent that the reasons for exclusion of the Proposal from the Proxy Materials

stated herein are based on matters of law such reasons constitute the opinions of the

undersigned an attorney licensed and admitted to practice law in the State of New York Such

opinions are limited to the law of the State of New York and the federal law of the United States

For the foregoing reasons the Company believes that it may exclude the Proposal from

its Proxy Materials

Sincerely

lJ.OBrie
Senior Vice President Oeneral Counsel and

Secretary

Enclosure

cc Jeff Hammel Latham Watkins LLP

Joel Trotter Latham Watkins LLP

John Chevedden
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JOHN CHFVDDRN

FISMA 0MB Memorandum M-07-16

Mr Bruce Crawford

Chairman of the Board

Omnicom Group Inc OMC
437 Madison Ave

New York NY 10022

Rule 14a-8 Proposal

Dear Mr Crawford

This Rule 4a-8 proposal is respectfully submitted in support of the long-term performance of

our company This proposal is submitted for the next annual shareholder meeting Rule 14a-8

requirements are intended to be met including the continuous ownership of the required stock

value until after the date of the respective shareholder meeting and presentation of the proposal

at the annual meeting This submitted format with the shareholder-supplied emphasis is

intended to be used for delinitive proxy publication

In the interest of company cost savings and improving the efficiency of the rule 14a-8 process

please communicate via email 4OFISMA 0MB Memorandum M-07-16

Your consideration and the consideration of the Board of Directors is appreciated in support of

the long-term performance of our company Please acknowledge receipt of this proposal

promptly by email tti FJM l97-

Sincerely

2-a

Chevedden Date

cc Michael OBrien michaelobrien@OmnicomGroup.com

Michael OBrien IR@OmnicomGroup.com

Corporate Secretary

PH 212 415-3600

FX 212 415-3530

Eric Cleary eric.clearyomnicomgroup.com



Rule 14a-8 Proposal December 52013
Confidential Voting

Shareholders request our Board of Directors to take the steps necessary to adopt bylaw that

prior to the Annual Meeting the outcome of votes cast by proxy on uncontested matters

including running tally of votes for and against shall not be available to management or the

Board and shall not be used to solicit votes This enhanced confidential voting requirement

should apply to management-sponsored or Board-sponsored resolutions seeking approval of

executive pay or for other
purposes including votes mandated under applicable stock exchange

rules proposals required by law or the Companys Bylaws to be put before shareholders for

vote e.g say-on-pay votes and Rule l4a-8 shareholder resolutions included in the proxy

This enhanced confidential voting requirement shall not apply to elections of directors or to

contested proxy solicitations except at the Boards discretion Nor shall this proposal impede our

Companys ability to monitor the number of votes cast to achieve quorum or to conduct

solicitations for other proper purposes

Management is able to monitor voting results and take steps to influence the outcome on matters

where they have direct personal stake such as such as ratification of stock options As result

Yale Law School study concluded Management-sponsored proposals the vast majority of

which concern stock options or other bonus plans are overwhelmingly more likely to win vote

by very small amount than lose by very small amount to degree that cannot occur by

chance

This proposal should also be more favorably evaluated due to our Companys clearly improvable

corporate governance performance as reported in 2013

GMI Ratings an independent investment research firmwas concerned with our board of

directors which it rated Seven of our directors had 16 to 27-years long-tenure Long tenure has

reverse relationship with director independence Long-tenured directors included Gary Roubos

age 76 John Murphy age 79 John Purcell age 81 and our Chainnan Bruce Crawford age

84 Alan Baikin was negatively flagged by OMI due to his director duties at Overseas

Shipholding Group when it filed for bankruptcy Plus Leonard Coleman was potentially over

burdened with director duties at companies Our board had not formally taken responsibility in

overseeing our companys social impacts

In regard to executive pay there was $35 million for John Wren Plus Omnicom could give long

term incentive pay to Mr Wren for below-median performance

Returning to the core topic of this proposal from the context of our clearly improvable corporate

performance please vote to protect
shareholder value

ConfideBtial Voting Proposal



Notes

John Chevedden FISMA 0MB Memorandum M-07-16 sponsored this

proposal

Please note that the title of the proposal is part of the proposal

If the company thinks that any part of the above proposal other than the first line in brackets can

be omitted from proxy publication based on its own discretion please obtain written agreement

from the proponent

Number to be assigned by the company

Asterisk to be removed for publication

This proposal is believed to conform with Staff Legal Bulletin No 14B CFSeptember 15

2004 including emphasis added

Accordingly going forward we believe that it would not be appropriate for

companies to exclude supporting statement language and/or an entire proposal in

reliance on rule 14a-8l3 in the following circumstances

the company objects to factual assertions because they are not supported

the company objects to factual assertions that while not materially false or

misleading may be disputed or countered

the company objects to factual assertions because those assertions may be

interpreted by shareholders in manner that is unfavorable to the company its

directors or its officers and/or

the company objects to statements because they represent the opinion of the

shareholder proponent or referenced source but the statements are not

identified specifically as such
We believe that It is appropriate under rule 14ao8 for companies to address

these objections in their statements of opposition

See also Sun Microsystems Inc July 21 2005
The stock supporting this proposal is intended to be held until after the annual meeting and the

proposal will be presented at the annual meeting Please acknowledge this proposal promptly by

emar FISMA 0MB Memorandum M-07-16


