
Michael Peterson

Newell Rubbermaid Inc

michael.petersonnewelIco.com

Re Newell Rubbennaid Inc

Incoming letter dated January 2014

Dear Mr Peterson

This is in response to your letters dated January 2014 and January 292014

concerning the shareholder proposal submitted to Newell by John Chevedden We also

have received letters from the proponent dated January 14 2014 January 15 2014

January 202014 January 212014 January 222014 and January 292014 Copies of

all of the correspondence on which this response is based will be made available on our

website at http//www.sec.gov/divisionslcorpfin/cf-noaction/14a-8.shtml For your

reference brief discussion of the Divisions informal procedures regarding shareholder

proposals is also available at the same website address

Sincerely

Matt McNair

Special Counsel

Enclosure

cc John Chevedden

FISMA 0MB Memorandum M-07-16
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Response of the Office of Chief Counsel

Division of Corporation Finance

Re Newell Rubbermaid Inc

Incoming letter dated January 2014

The proposal requests that the board take the steps necessary to adopt bylaw that

prior to the annual meeting the outcome of votes cast by proxy on uncontested matters

including running tally of votes for and against shall not be available to management or

the board and shall not be used to solicit votes The proposal also describes when the

bylaw would and would not apply

There appears to be some basis for your view that Newell may exclude the

proposal under rule 14a-8i3 as vague and indefinite We note in particular your view

that the proposal does not sufficiently explain when the requested bylaw would apply In

this regard we note that the proposal provides that preliminary voting results would not

be available for solicitations made for other purposes but that they would be available

for solicitations made for other proper purposes Accordingly we will not recommend

enforcement action to the Commission if Newell omits the proposal from its proxy

materials in reliance on rule 4a-8i3 In reaching this position we have not found it

necessary to address the alternative basis for omission upon which Newell relies

Sincerely

Tonya Aldave

Attorney-Adviser



DIVISION OF CORPORATIoN FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to

matters arising under Rule 14a-8 CFR 240 l4a.8J as with other matters under the proxy

ziles is to those who must comply with the rule by offering informal advice and suggestions

andto determine initially whether or not it may be appropriate in particular matter to

recommend enforcement action to the Commission In connection with hareholdª proposal

under Rule 14a-8 the Divisions.staff considers the informatiàn furnishedto itby the Company
in support of its intætinn to exclude the proposals from the Companys proxy materials as well

as aiiy information furnished by the proponent or the proponents rŁpresentativØ

AlthŁugh Rule 14a-8k does not require any communications from hareholders to t1e

Commissions staff the staff will always consider information concerning alleged violations of

the statutes administered by the Commission including argument as to whether or notactivities

proposed to be taken would be violative of the statute or nile involved The receipt by the staff

of such information however shouLd not be construed as changing the staffs informal

procedures and proxy review into formal or adversary procedure

It is important to note that the staffs and- Commissions no-action responses to

Rule 14a-8j submissions reflect only informal views The determinationsreached in these no-

action lejters do not and cannot adjudicate the merits of companys position with respect to the

proposal Only court such aà U.S District Court can decide whethera company sobligated

to include shareholder.proposals in its proxy materials Accordingly discretionary

determination nOt to recommend or take Commission enforcement action does notpreclUde

proponent or any shareholder of a-company from pursuing ny rights he or shc may have against

the company in court should the management omit the proposal fromthe compªnys proxy

material



JOHN CIJEVEDDEN

FISMA 0MB Memorandum M-07-16

FISMA 0MB Memorandum M-07-16

January 29 2014

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

IOOF StreetNE

Washington DC 205491

Rule 148 Proposal

Newell Rubbermaid Inc NWL
Confidential Voting

John Chevedden

Ladies and Gentlemen

This is in regard to the January 2014 no action request and in particular the January 292014
letter sent via email by company proxy

The company seems to claim that record holder shareholders and employee shareholders

purportedly expect that the company could be made completely clueless regarding who they am
The exact company words are shareholders are likely to think that they are voting to protect

their anonymity

The company is silent on whether management now has the power to inquire into the specific

vote of shareholder

This is to request that the Securities and Exchange Commissionallow this resolution to stand and

be voted upon in the 2014 proxy

Aevedde
cc Michael Peterson michaeLpetersonnewellco.com



NewellRubbermaid
Brands That Mailer

Michael Peterson

VP Securities Counsel

Assistant Corporate Secretazy

770 418-7737

Fax 770 677.8737

Email mIchaelpetersonneweIlco.com

VIA E-MAIL shareholderproposals@sec.gov January 292014

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100 Street NE

Washington DC 20549

Re Shareholder Proposal of John Chevedden

Exchange Act of 1934 Rule 14a-8

Ladies and Gentleman

We are writing on behalf of Newell Rubbermaid Inc the Company to supplement the

letter that we submitted to the Staff of the Division of Corporation Finance the Staff of the

Securities and Exchange Commissionthe SEC on January 2014 the Original No-Action

Request regarding the omission of shareholder proposal the Proposal and statement in

support thereof submitted by John Chevedden the Proponent from the Companys proxy

statement and form of proxy for its 2014 Annual Meeting of Shareholders 2014 Annual Meeting

We are writing to supplement the Original No-Action Letter to address two additional

arguments that support exclusion of the Proposal on the basis that it violates Rule 14a-8i3
Specifically in additional to the arguments made in the Original No-Action Request the Proposal

violates Rule 14a-8i3 because it uses substantially similar language as catch-all term for

other purposes to describe situations included and excluded from the scope of the Proposal

which makes it internally inconsistent and ii use of the phrase Confidential Voting in the title

and throughout the Proposal is materially misleading as the Proposal does not have anything to do

with confidential voting as that phrase is widely understood Pursuant to Rule 14a-8j we have

concurrently sent copies of this correspondence to the Proponent

THE PROPOSAL

The Proposal which requests that the Companys Board of Directors take the steps

necessary to implement an enhanced confidential voting requirement states

Shareholders request our Board of Directors to take the steps necessary to adopt bylaw

that prior to the Annual Meeting the outcome of votes cast by proxy on uncontested

matters including running tally of votes for and against shall not be available to

management or the Board and shall not be used to solicit votes This enhanced confidential

voting requirement should apply to management-sponsored or Board-sponsored

resolutions seeking approval of executive pay or for other purposes including votes

DC 5155138.2 Glenlake Pkwy Atlanta GA Phone 1770418-7737 www.newellrubbermaid.com



mandated under NYSE rules iiproposals required by law or the Companys Bylaws to be

put before shareholders for vote e.g say-on-pay votes and iii shareholder resolutions

submitted for inclusion in the proxy pursuant to SEC Rule 14a-8

This enhanced confidential voting requirement shall not apply to elections of directors or

to contested proxy solicitations except at the Boards discretion Nor shall this proposal

impede the Companys ability to monitor the number of votes cast for the purpose of

achieving quorum or to conduct solicitations for otherproper purposes

The Proposal may be excluded in reliance on Rule 14a-8i3

The Proposal is Internally Contradictory

As noted in the Original No-Action Request the Staff has consistently stated that

shareholder proposal is excludable under Rule 14a-8i3 if the proposal is so inherently vague or

indefinite that neither the stockholders voting on the proposal nor the company implementing the

proposal If adopted would be able to determine with any reasonable certainty exactly what

actions or measures the proposal requires Staff Legal Bulletin No 14D Item B.4 This includes

situations where as is the case here any action ultimately taken by the company upon

implementation could be significantly different from the actions envisioned by shareholders voting

on the proposal Fuqua Industries Inc Mar 12 1991 Further the Staff has consistently allowed

exclusion of shareholder proposals containing internal inconsistencies on the grounds that such

inconsistencies render proposal impermissibly vague and indefinite in violation of Rule 14a-

8i3 See e.g Verizon Communications Inc avail Feb 21 2008 concurring in the exclusion of

proposal relating to incentive awards where formulas were internally contradictory Such internal

inconsistencies are materially misleading because they prevent shareholders from understanding

exactly what they are voting for and prevent management from understanding what their

obligations would be if the proposal passes Id

The Proposal here contains internal inconsistencies that render it impermissibly vague and

misleading in violation of Rule 14a-8i3 The Proposal uses the phrase for other purposes as

catch-all in the first paragraph to attempt to describe all the situations in which the Proposal will

apply stating in relevant part it applies to management-sponsored or Board-sponsored

resolutions seeking approval of executive pay orfor otherpurposes emphasis added It then uses

substantially similar language as catch-all in the very next paragraph to attempt to describe all the

situations inwhich the Proposal will not apply stating it should not impede the Companys ability

to monitor the number of votes cast for the purpose of achieving quorum or to conduct

solicitationsfor otherproper purposes emphasis added In neither case does the Proposal clarify

the meaning of other purposes or give any guidance as to what other purposes the particular

paragraph refers to Because of this these two paragraphs which are functionally opposite and

ought to be mutually exclusive conflict The first paragraph brings within the ambit of the Proposal

those solicitations for the listed purposes plus all other purposes while the second paragraph

removes from the ambit of the Proposal those solicitations for the listed purposes plus all other

purposes

The result is akin to Venn diagram On one side are the specific situations listed as

included in the first paragraph on the other side are the specific situations listed in the second

paragraph as excluded The problem is that in the middle are solicitations for other purposes

which appear by the plain language of the proposal to overlap i.e to be both included in the

Proposal and excluded by the Proposal Of course it is logical impossibility for situation to be

simultaneously covered and not covered by the Proposal but the Proposal using largely the same

language in the first and second paragraphs with no explanation as to how each applies and

without phrasing the language in the second paragraph as an exception to the first paragraph



appears to dictate or at least to allow such result Accordingly the proposal is materially and

impermissibly misleading in violation of Rule 14a-8i3

The References in the Proposal to Confidential Voting are Materially

Misleading

The Staff has allowed exclusion of proposals where the language of the proposal misleads

shareholders as to how it would apply See Fuqua Industries Inc Mar 12 1991 allowing

exclusion where the action ultimately taken by the company upon implementation could be

significantly different from the actions envisioned by shareholders voting on the proposal
Because the Proposal is titled Confidential Voting and refers multiple times to enhanced
confidential voting shareholders are likely to think they are voting on proposal to enhance voter

anonymity This is because the term confidential voting is commonly understood to refer to

policy protecting the anonymity of shareholder ballots by preventing the management of

company from tracing particular vote to particular shareholder For example the Council of

Institutional Investors leading advocate for shareholders described the goal of confidential

voting as follows in its corporate governance policies

3.5 Confidential Voting All proxy votes should be confidential with ballots counted by

independent tabulators Confidentiality should be automatic permanent and apply to all

ballot items Rules and practices concerning the casting counting and verllying of

shareowner votes should be clearly disclosed

Similarly Institutional Shareholder Services leading proxy adviser to institutional investors

described its policy regarding confidential voting as follows

Confidential voting or voting by secret ballot is one of the key structural issues in the proxy

system It ensures that all votes are based on the merits of proposals and cast in the best

interests of fiduciary clients and pension plan beneficiaries In confidential voting system

only vote tabulators and inspectors of election mayexamine individual proxies and ballots

management and shareholders are given only vote totals In an open voting system

management can determine who has voted against its nominees or proposals and then re

solicit those votes before the final vote count As result shareholders can be pressured to

vote with management at companies with which they maintain or would like to establish

business relationship Confidential voting also protects employee shareholders from

retaliation Shares held by employee stock ownership plans for example are important

votes that are typically voted by employees

This is not trivia semantic point but gets at the very heart of how reasonable

shareholder would understand the Proposal Based on the use of the term confidential voting as

described above shareholders are likely to think that they are voting to protect their anonymity

But in fict the Proposal does nothing to enhance the anonymity of shareholders vote For

example as drafted the Proposal would allow the Company to inquire into the specific vote of

shareholder and engage in solicitation efforts with respect to that shareholder so long as the

Company does not have access to or use running tally in doing so This could not be any ftwtber

from the concept of confidential voting described in the policies above which renders the Proposal

materially misleading under Rule 14a-8i3

Along similar lines instead of simply trying to protect the anonymity of shareholders the

Proposal asks the Company to adopt bylaw that would preclude the board of directors and

management of the Company from accessing or using interim voting information to solicit votes In

other words the Proposal actually concerns what kinds of solicitations are permitted by the

Company and the circumstances in which such solicitations are allowed This provides another



basis for relief under Rule 14a-8i3 Shareholders voting on the Proposal may believe that they

are voting for proposal to keep their voting information confidential when in fact they are voting

for proposal to limit managements ability to monitor pre-meeting vote tallies that do not identify

individual shareholders

In light of the foregoing because shareholders are likely to believe they are voting on an

anonymity requirement when in fact they are voting on something quite different the Proposal is

materially misleading and may be excluded under Rule 14a-8i3

CONCLUSION

Accordingly for the reasons explained in the Original No-Action Letter and the additional

arguments made above the Company respectfully requests that the Staff confirm that it will take no

action if the Company excludes the Proposal from its 2014 Proxy Materials Please note that the

Company expects to submit its proxy materials for printing no later than March 21 2014

consequently the Company would appreciate it if the Staff could respond to this request by then

If you have any questions or require any further information please contact me at 770
418-7737 or michael.peterson@newellco.com

Michael Peterson

Vice President Securities Counsel and Assistant

Corporate Secretary

cc John Chevedden via email

Keir Gumbs Covington Burling LLP



JOHN CUE VEDDEN

f95MA 0MB Memorandum M-07-16
FISMA 0MB Memorandum M-07-16

January 222014

Office of chief Counsel

Division of Corporation Finance

Secuiities and Exchange Commission

100 SlreetNE

Washington DC 20549

Rule 14a-8 Proposal

Newell Rubbermald Inc NWL
Confidential Voting

John Chevedden

Ladies and Gentlemen

This is in regard to the January 32014 no action request

The company fails to cite one instance of no action relief in regard to confidential voting

proposal although the company has no hesitation in citing numerous Staff Reply Letters The

company fails to cite one instance of confidential voting being determined to be ordinary

busin

This is to request that the Securities and Exchange Commission allow this resolution to stand and

be voted upon in the 2014 proxy

Sincerely

cc William Steiner

Michael Peterson micbael.peterson@newellco.com



JOHN CHEVEDDEN

FISMA 0MB Memorandum M-07-16
FISMA 0MB Memorandum M-07-16

January 212014

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

loop StreetNE

Washington DC 20549

Rule 14a-8 Proposal

Newell Rubberusaid Inc NWL
Confidential Voting

John Chevedden

Ladies and Gentlemen

This is in regard to the January 32014 no action request

The company claims that it is totally hapless in having any type of company firewall in regard to

data arriving from Broadridge

This is to request that the Securities and Exchange Commission allow this resolution to stand and

be voted upon in the 2014 proxy

cc William Steiner

Michael R. Peterson michaeLpetersonnewellco.com



JOHN cHEVEDDEN

FISMA 0MB Memorandum M-07-16
FISMA0MB Memorandum M-07-16

January 202014

Office of Chief Counsel

Division of Coqoralion Finance

Securities and Exchange Commission

lOOP StreetNE

Washington DC 20549

Rule 14a4 Proposal

Newell Rubbermaid Inc NWL
Confidential Voting

John Chevedden

Ladies and Gentlemen

This is in regard to the January 32014 no action request

The words of the resolved statement questioned by the company are attached

The company argues that when ft calls running tally by number of different names that

are not even used in this proposal that the company can confuse the plain language of this

proposal

This is to request that the Securities and Exchange Commission allow this resolution to stand and

be voted upon in the 2014 proxy

Sincerely

cc William Steiner

Michael It Peterson michaeLpetersonnewellco.com



The words of the resolved statement questioned by the company

Rule 14a-8 Proposal November 132013 revised November20 20131

Confidential Voting

Shareholders request our Board of Directors to take the steps necessaiy to adopt bylaw that

prior to the Annual Meeting the outcome of votes cast by proxy on uncontested matters

including running tally of votes for and against shall not be available to management or the

Board and shall not be used to solicit votes

Nor shall this proposal impede the Companys ability to monitor the number of votes cast fbr the

purpose of achieving quorum or to conduct solicitations for other proper purposes



JORN CHEVEDDEN

FISMA 0MB Memorandum M-07-16
FISMA 0MB Memorandum M-OT-16

January 152014

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100 Street NE
Washington DC 20549

Rule 14a-8 Proposal

Newell Rubberniaid Inc NWL
Confidential Voting

John Chevedden

Ladies and Cientiemern

This is in regard to the January 2014 no action request The words of the resolved statement

questioned by the company are attached

In spite of the company argument this proposal on well-established shareholder proposal

topic does not call for complete vote confidentiality And the second line of the proposal does

not call for the final vote outcome

AdditionaL responses will be forwarded

This is to request that the Securities and Exchange Commission allow this resolution to stand and

be voted upon in the 2014 proxy

Sincerely

cc William Steiner

Michael Peterson michael.petersonnewellco.com



ENWL Rule 14a4 Propoa1 November 132013 revised November20 2013

Confidential Voting

Shareholders request our Board of Directors to take the steps necessary to adopt bylaw that

prior to the Annual Meeting the outcome of votes cast by proxy on uncontested matters

including running tally of votes for and against shall not be available to management or the

Board and shall not be used to solicit votes

Nor shall this proposal impede the Companys ability to monitor the number of votes cast for the

purpose of achieving quorum or to conduct solicitations for other proper purposes



JOHN CHEVEDDEN

FISMA 0MB Memorandum M07-16 FISMA 0MB Memorandum MO7-16

January 142014

Office of Chief Counsel

Division of Coipora1ion Finance

Securities and Exchange Commission

100 Street NE
Washington DC 20549

Rule 148 Proposal

Newell Rubbermald lncNWL
Confidential Voting

John Chevedden

Ladies and Gentlemen

This is in regard to the January 32014 no action request

The company claims that since there are number of systemic barriers to complete vote

confidentiality that proposal to enhance vote confidentiality should not be permiued because

shareholders are not aware of the numerous systemic bathers to complete vote confidentiality

Additional responses will be forwarded

This is to request that the Securities and Exchange Commission allow this resolution to stand and

be voted upon
in the 2014 proxy

Sincerely

cc William Steiner

Michael It Peterson michaeLpetersonlnewe1jco.cojn



Rule 14a-8 Proposal November 132013 revised November 20 20133

Confidential Voting

Shareholders request our Board of Directors to take the steps necessary to adopt bylaw that

prior to the Annual Meeting the outcome of votes cast by proxy on uncontested matters

including running tally
of votes for and against shall not be available to management or the

Board and shall not be used to solicit votes This enhanced confidential voting requirement

should apply to management-sponsored or Board-sponsored resolutions seeking approval of

executive pay or for other
purposes including votes mandated under NYSE rules II proposals

required by law or the Companys Bylaws to be put before shareholders for vote e.g say-on-

pay votes and iii shareholder resolutions submitted for inclusion in the proxy pursuant to SEC

Rule 14a-8

This enhanced confidential voting requirement shall not apply to elections of directors or to

contested proxy solicitations except at the Boards discretion Nor shall this proposal imjede the

Companys ability to monitor the number of votes cast for the purpose
of achieving quorum or

to conduct solicitations for other proper purposes

Although confidential voting rules guarantee secret ballot management is able to monitor

voting results and take active steps to influence the outcome even on matters such as ratification

of stock options or other executive pay plans where they have direct personal slake in the

outcome

As result Yale Law School study concluded Management-sponsored proposals the vast

majority of which concern the approval of stock options or other bonus plans are

overwhelmingly more likely to win corporate vote by very small amount than lose by very

small amount to degree that cannot occur by chance

The results on close proxy votes indicate that at some point in the voting process management

obtains highly accurate information about the likely voting outcome and based on that

information acts to influence the vote concluded Yale Professor Yak Listokins study

Management Always Wins the Close Ones

This proposal should also be more favorably evaluated due to our Companys clearly improvable

environmental social and corporate governance performance as reported in 2013

GM Ratings an independent investment research firm cited issues with our executive pay

Newell Rubbermaid can give long-term incentive pay to our CEO for below-median

performance Unvested equity pay would not lapse upon CEO termination plus there is the

potential
for excessive golden parachutes

In regard to our board of directors these directors received significant negative votes Thomas

Clarke 18%Elizabeth Cuthbert-Millett 9% and Raymond Vianlt 8% Nomination

committee members Cynthia Montgomeiy and Elizabeth Cuthbert-Millett each had 18-years

long-tenure which detracts from director independence One director failed in minimum

attendance GM said NWL was rated as having Very Aggressive Accounting Governance

Risk indicating higher accounting and governance risk than 96% of companies

Returning to the core topic of this proposal from the context of our clearly improvable corporate

performance please vote to protect shareholder value

Confidential Voting Proposal



NewellRubbermaia
Brands That Matter

Michael Peterson

VP Securities counsel

AssistantCorp.o rate Secretary

770 417737
Fax 770 67Z8737

Email mich.aLpetersonfleWeikO.cOrn

VIA E-MAIL shareholderpropoSalS@SCc.gOV January 32014

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100 Street NE

Washington DC 20549

Re Shareholder Proposal of John Chevedden

Exchange Act of 1934 Rule 14a-8

This letter is to inform you that Newell Rubbermaid Inc the Company intends to omit

from its proxy statement and form of proxy for its 2014 Annual Meeting of Stockholders

collectively the 2014 Proxy Materials shareholder proposal the Proposal and statements

in support thereof received from Mr John heveddcn the Proponent Pursuant to Rule 14a-

8j we have concurrently sent copies of this correspondence to the Proponent In accordance

with Section of Staff Legal Bulletin No 14D Nov 2008 SLB 14D this letter and the

Proposal are being emailed to the Commission at shareholderproposals@sec.goV As result the

Company is not enclosing six copies as is ordinarily required by Rule 14a-8j Please note that

this letter is being filed with the Commission at least eighty 80 calendar days in advance of when

the Company intends to file its definitive 2014 Proxy Materials with the Commission

Rule 14a-8k and SLB 14D provide that shareowner proponents are required to send

companies copies of any correspondence that the proponents elect to submit to the Commission or

the staff of the Division of Corporation Finance the Staff in response to no-action request

Accordingly the Company hereby informs the Proponent that if he elects to submit additional

correspondence to the Commission or the Staff with respect to the Proposal copy of that

correspondence should be furnished concurrently to the Company pursuant to Rule 14a-8k and

SLB 14D

TI4EPROPOSAL

The Proposal which requests that the Companys Board of Directors take the steps

necessary to implement an enhanced confidential voting requirement states

Shareholders request our Board of Directors to take the steps necessary to adopt bylaw

that priorto the Annual Meeting the outcome of votes cast by proxy on uncontested

matters including running tally of votes for and against shall not be available to

management or the Board and shall not be used to soiicitvotes This enhanced confidential

voting requirenient should apply to management-sponsored or Board-sponsored

DC .5129584-1 GefllaKe Pkwy Aanta GA Phone 1770 4157737 yiwwnewelirubbermaitCOrfl



resolutions seeking approval of executive pay or for other purposes including votes

mandated under NYSE rules ii proposals required by law or the Companys Bylaws to be

put before shareholders for vote e.g say-on-pay votes and iii shareholder resolutions

submitted for inclusion in the proxy pursuant to SEC Rule 14a-8

This enhanced confidential voting requirement shall not apply to elections of directors or

to contested proxy solicitations except at the Boards discretion Nor shall this proposal

impede the Companys ability to monitor the number of votes cast for the purpose of

achieving quorum or to conduct solicitations for other proper purposes

copy of the full text of the Proposal including the Proponents supporting statement as

well as related correspondence is attached to this letter as Exhibit

BASIS FOR EXCLUSION

We hereby respectfully request that the Staff concur in our view that the Proposal may be

excluded from the Companys 2014 Proxy Materials under Rule 14a-8fl3 and Rule 14a-8iJ7

Background

The Proposal appears directed at the Companys receipt of information provided to public

companies by Broadridge Financial Solutions Inc Broadridge when it is acting as an agent for

its bank and broker clients For the purposes of this letter we refer to such information as an

interim vote report We use the word appears because it is not clear from the Proposal whether

it is directed at such reports specifically or any information provided to the Company or other

public companies in the course of proxy solicitation We believe that the Proposal likely refers to

interim vote reports because such reports recently became the subject of shareholder attention in

connection with recent change in policy with respect to the distribution of such reports See

generally Shareholders Denied Access to JPMorgan Vote Results by Suzanne Craig and Jessica

Silver-Greenberg NY Times May 15 2013.1

While we do not assume for the purposes of this letter that the Proposal is limited to

interim vote reports the information contained in such reports typically represents the lion share

of the shares held by unaffiliated shareholders and we therefore believe that it would be helpful to

explain what such reports are What constitutes an interim vote report depends entirely on the

type of solicitation taking place In an uncontested proxy solicitation the phrase interim vote

report refers to an omnibus proxy that Broadridge provides to public companies on behalf of its

bank and broker-dealer clients that reflects the aggregated voting instructions that it has solicited

from companys beneficial owners on behalf of and as agent for such bank and broker-dealer

clients.2 In these circumstances the information is not tally of votes for and against Instead it

is an actual proxy i.e it represents actual votes submitted on behalf of banks and brokers based

This article is publicly available at http//dealbook.nytinies.com/2 013/05/ 15/jpmorgan-voters-are-

denied-access-to-results

In contested proxy solicitation the phrase Interim voting report refers to preliminary summary of

aggregated voting instructions received to date that Broadridge receives on behalf of its bank and broker-

dealer clients In such proxy solicitations the omnibus proxy isnt delivered until the day before the meeting

If third party is conducting an exempt solicitation under Rule 14a-2b2 the phrase refers to the

preliminary summary of aggregated voting instructions received to date that Broadridge receives on behalf of

its bank and broker-dealer clients with respect to the specific matter that is the subject of the exempt

solicitation



on the voting instructions received at the time that the proxy or interim vote report is prepared It

includes votes for and against particular proposal as well as abstentions and broker non-votes In

the case of the election of directors it may include withhold votes if the relevant company hasnt

adopted majority voting standard for the election of directors and in the case of the vote required

by Rule 14a-21b it includes options that allow shareholder to vote to have the required say on

pay vote every one two or three years as required by law

The omnibus proxy provided by Broadridge typicafly lists the identity of the banks and

brokers on whose behalf the proxy is being submitted as well as the number of votes that have

been cast with respect to the proposals at issue The information reflected in such reports is

aggregated across all of the broker-dealers and banks on whose behalf Broadridge acts as agent

Such report does not include the votes of registered shareholders of an issuers securities

although Broadridge may provide similar report that includes information about the votes of

registered shareholders to its issuer clients when it is acting as the tabulator for proxy

solicitation

In typical proxy solicitation Broadridge provides an interim vote report beginning 15

days prior to the shareholder meeting it provides an updated report ten days prior to the meeting

and then it provides daily report until the day of the meeting itself Brokers and banks provide

this information to an issuer through Broadridge acting as their agent in order to fulfill their

obligations under Rule 14b-1 and Rule 14b-2 under the Exchange Act and the rules of the New York

Stock Exchange which generally require that they distribute proxy materials to their beneficial

owner clients collect the voting instructions of such clients and vote in accordance with such

instructionS

It is important to note that interimvote reports as described above do not reflect all of the

votes that an issuer may receive during proxy solicitation however they do represent the vast

majority of the shares held in the United States Consequently while we do not assume that the

Proposal only applies to such reports the core information that the Proposal appears to be

directed at is contained in such reports

Setting aside interim vote reports votes from an issuers registered shareholders are

typically collected by an issuers transfer agent or its proxy tabulator Such transfer agent or

tabulator may prepare summary of such votes and in the case of an independent tabulator they

may prepare report that includes all of the registered votes in addition to the votes provided by

Broadridge on behalf of and as agent for its bank and broker clients For example Broadridge also

acts as tabulator for the Company and as such it prepares tabulation report that includes all of

the votes received as of the date of the report including votes of registered shareholders and

votes from the beneficial owner clients of banks and brokers This tabulation report is separate

from the interim vote report that is made available to the Company by Broadridge as the agent for

banks and brokers

As discussed in more detail below it is unclear how the Proposal would apply to any of this

information This lack of clarity provides basis for exclusion under Rule 14a-8i3 because it

renders the Proposal materially vague and indefinite and thereby misleading In addition as is also

For more information about interim vote reports please see Keir Gumbs et al Debunking the Myths

Behind Voting Instruction Forms and Vote Reporting Corporate Governance Advisor at July/August 2013



discussed below the Proposal impermissibly delves ito.ordinarybusinessmerSWhjth provides

basis forexciusionunder Rule 14a8i7

The PôpoSal may be exchuledindØrRuie 14a-8i3

Under Rule 14a-803 shareholder proposal maybe excLuded from proxy statement it

the proposal or supporting statement would vtolate the proxy rules This includes Rule 14a9

whIch prohIbits the inclusIon in proxy statement ofanr statementthatis faIse or misleading wIth

respect to any material Fact The Staffhas consistently stated that shareholder proposa is

exdudable on this basis ifthe uproposal is so inherently vague or indefinite that neither the

stockholders voting on the proposal nor the company implementing the proposal if adopted

would beabie to determine with any reasonable certainty exactly what actions or measures the

proposal requires StaffLega Bulletin No 14D Item BA This.inciudes situatiOns whereas the

Staff has stated any action ultimately taken by the company upon implementation could be

significantly different fromthe actions envisioned by shareholders voting on the proposal Fuqua

Industries Inc Mar 12 1991 The Proposal here is impermissibly misleading vague and

indefinite because it fails to define koy terms that in the absence of definition will lead to

shareholder confusion and material differences in expectation between the Company and

shareholders regarding the actions to be taken if the Proposal were Implemented iiit misstates

how voting is reported and the Proposal is internally contradictory misleading vague and

indefinite

The Proposal fails.tc define key terms that in the absence of deflnitin will

lead to shareholder confusion and material differences in expectation

between the Company and shareholders regarding the actions to be taken if

the Proposal were implemented

The Proposal is impennissibty vague and indefinite because it fails to define key terms that

are necessary to an understanding of the Proposal In the absence of clarifications by the

Proponent the Company and its shareholders are likely to have materially different expectations

regarding the actions to be taken if the Proposal were implemented

The Proposal seeks the adoption of bylaw that would provide that the outcome of votes

cast by proxy on uncontested matters including running tally of votes for and against shall not be

avaIlable to management or the Board and shall not be used to solicit votes It also provides that

the proposed bylaw should apply to management-sponsored or Board-sponsored resolutions

seeking approval of executive pay or for other purposes Including votes mandated under NYSE

rules iiproposals required by law or the Companys Bylaws to be put before shareholders for

vote say-on-pay votes and in shareholder resolutions submitted for inclusion in the proxy

pursuant to SEC Rule 14a-8 Finally the Proposal includes what appears to be an exception to the

rules established by the requested bylaw that provides that the proposed bylaw should not apply

to elections of directors or to contested proxy soitdtations except at the boards discretion or

...impedŁ the companys abilltyto monitor the number of votes cast for the purpose of achieving

quorum or to conduct solicitations for other proper purposes These provisions of the Proposal

are replete with terms and phrases that are undefined incomplete or otherwise confusing In the

absence of clarifications and modifications to the Proposal we believe that the Company and its

shareholders are likely to reach materially different conclusions about the meaning of such terms

and how they will be applied if the Proposai..were to be implemented



The foflowi ng areexaniples ofkeywords nd phrases thatin theabsence of darffication

render the roposÆ1materially vague.and indefinite and therefore misleading

The ProposaFs Reference to RunnmgTafly is Confusing In Ligbt oldie

Information Made Available to the Company As noted above the Proposal

appearsdirectØd atinterirnvote reports whichare.not running tallyofvotes

such reports are the atuat votes from banks and brokers it is unciear howeve

whether the Proposal is limited to interim vote reports or to summary prepared

bya tabulator transfer agent orprolxy soiicitLng tirmthat includes.a summary of

votes from registered shareholders along with asummary ofthe votes reflected in

an interufl vote report This is important because it would meaningfully impact how

the Companywould implement the Proposal if adopted and it is likely that the

Company and shareholders would reach different conclusions regarding how to

impiernente ProposaL The Proposai.wouid have no impact for companies.that

only.receive interim vote reports since such reports are..actually votes and not just

running tally and because companies have no control over the generation or

receipt of such reports As noted above Newell is provided with tabulation report

by its independent tabulator that includes summary of votes received1 but it also is

provided with access to the interim vote reports prepared by Broadridge If the

Companywere to instruct the tabulatorto refrain from preparingits tabulatIon

reports this would not change the fact that the interim vote reports would continue

to be prepared and madeavailabie to the Company

The Proposal Refers to Running Tally of Votes For and Against But Doesnt

Address Abstentions Broker Non-Votes or Responses to Proposal Under

Rulei1a-2ib It is unclear whether the Proposal seeks to address all of the

voting options included in the Companys proxy materials For example it doesnt

mention abstentions broker non-votes or responses to Company proposal under

Rule 14a-21b regarding the frequency of the say-on-pay vote required by Rule

14a-21a ifthe Companywere to apply the Proposal strictly by its terms it could

continue to receive information regding abstentions broker non-votes or

responses to Company proposal under Rule 14a-21b even if the Proposal wore

adopted That is because an abstentiOflor broker non-vote is neither vote for

nor vote against proposal while abstentIons and broker non-votes are also not

considered votes cast under Rule 14a-8 See Staff Legal Bulletin 14 OuL 13 2OO1

Due to the Proposalsuse of these terms the Company could in complianc with the

Proposal use information regarding the number of abstentions and broker non-

votes received to solicit additionaivotes The fact that the Proposal is so limited in

scope would likely be material to shareholders voting on the Proposal For example

company with high number of broker non-votes or abstentions with respect to

change to its charter or bylaws would likely engage in additional soliciting activities

in order to.ensure that such changes are approved since such changes typically

requir approval by majority of Companys outstanding shares and not just the

votes for and against shareholder voting on the Proposal is unlikely to

appreciate this distinction and would likely misinterpret the Proposal as applying to

all voting inforn ation that is cOliecte.din.a proxy solicitation



The Proposal Refers to Running Tally Not Being Available to Management

As noted in the Background section some of the information to which the Proposal

could apply including interim vote reports is provided to the Company regardless of

whether the Company wants such information or not That is because interim vote

reports are provided to the Company involuntarily by banks and brokers through

their agent I3roadridge in order to fulfill their legal obligations Consequently even

if the Company chooses not to use such information to decide whether to engage in

additional solicitation activities such information is still provided to the Company

and is always available We expect that reasonable shareholder would likely

consider this shortcoming to be material to its decision regarding whether to vote

for or against the Proposal however the Proposal fails to acknowledge or explain

this limitation in its scope In short the Proposal cannot be reconciled with the

technical aspects and complexities of the proxy voting process

The Proposal Seeks to Prevent the Company from Learning the Outcome of

Votes Cast By Proxy1 But the Information Covered by the Proposal Does Not

In form the Company of Votes Outcome The Proposal is materially

misleading because shareholder could vote in favor of it based on the erroneous

assumption that interim vote reports and similar information provided during the

course of proxy solicitation reflects the outcome of the proxy solicitation This

however is far from the truth Most of the information that could be covered by the

proposed bylaw including interim vote reports is only snapshot of the current

state of the proxy solicitation and is far from the final outcome of the solicitation

For example as noted above an interim vote report is not the outcome of votes cast

it simply identifies the actual votes that have been submitted at the time that the

report is prepared Consequently the information included in such reports Le the

votes of banks and brokers changes as more beneficial owners submit voting

instructions or change their prior instructions to their banks and brokers In the

case of institutional investors these votes often change dramatically as such

investors receive reports and voting recommendations from their proxy advisors

Consequently the votes that are given to an issuer in an interim vote report change

on daily basis as the shareholder meeting approaches the final outcome of

particular vote is not determined until the date of the meeting when all of the votes

are cast This structure has important ramifications for the Proposal Since the

outcome of vote is not determined typically until the day of the annual meeting

the Company should be able to continue to receive the information that would

otherwise be subjeŁt to the Proposal including interim vote reports until the day of

the meeting when the outcome of the vote is certain The Company believes that it

is unlikely that reasonable shareholders would assume this to be the case based on

their reading of the Proposal Such sharp contrast between reasonable

shareholder expectations regarding implementation of the Proposal on the one

hand and how the Company would actually have to implement the Proposal on the

hand renders the Proposal impermissibly vague

The Proposal Fails to Define the Proper Purpose that Would Allow the

Company to Obtain and Use Information Otherwise Permitted by the Proposal

The Proposal includes an exception that provides that the Company may obtain and



use information that is otherwise covered by the Proposal to conduct solicitations

for other proper purposes This is problematic because the Proposal fails to define

what constitutes proper purpose and shareholder is unlikely to know the range

of purposes for which companies use the kind of information that appears to be

covered by the Proposal For example the Company may use preliminary voting

information obtained from its transfer agent or independent proxy solicitor to

contact registered shareholders whose proxies were not completed so their proxies

can be accurately counted It might seem that this use of information to ensure

shareholders vote is counted accurately would be proper purpose under the

Proposal However it also could be viewed as an improper purpose by some

shareholders to the extent that they believe that all voting information should be

withheld from the Company In the absence of clarification by the Proponent it is

simply unclear whether there is violation or whether this might fall within the

undefined proper purposes exception Shareholders are unlikely to know for what

purposes voting information is used and thus will be unable without guidance to

determine what purposes are improper and not allowed and what purposes are

proper Likewise the Company is left with no guidance as to how to implement

the Proposal because there is no guidance about which of its uses is proper By

providing an exception for proper purposes yet wholly failing to provide guidance

on what proper purpose is the Proposal is impermissibly vague and indefinite

because neither the shareholders nor the company would be able to determine

with any reasonable certainty what the Proposal allows

All of the uncertainties noted above provide basis for excluding the Proposal because they

leave uncertain the central tenets of the Proposal The Staff has recognized time and time again

that these kinds of uncertainties provide basis for reliance on Rule 14a-BiX3 This position is

best illustrated by the Staffs response to Chiquita Brands International in 2012 where the staff

stated

There appears to be some basis for your view that Chiquita may exclude the proposal under

rule 14a-8i3 as vague and indefinite in arriving at this position we note that the

proposal provides that Chiquitas proxy materials shall include the director nominees of

shareholders who satisf the SEC Rule 14a-8b eligibility requirements The proposal

however does not describe the specific eligibility requirements In our view the specific

eligibility requirements represent central aspect of the proposal While we recognize that

some shareholders voting on the proposal may be familiar with the eligibility requirements

of rule 14a-81b many other shareholders may not be familiar with the requirements and

would not be able to determine the requirements based on the language of the proposal As

such neither shareholders nor Chiquita would be able to determine with any reasonable

certainty exactly what actions or measures the proposal requires

Chiquita Brands International Mar 2012 see also Bank ofAmerica Corp Mar 12 2013

proposal requiring stockholder value committee to explore extraordinary transactions defined

as transactions that would require shareholder approval but providing as examples certain

transactions that would not require shareholder approval ATT Inc Feb 16 2010 concurring

with an argument that the phrase used for grassroots lobbying communications as

defined in 26 CFR 56.4911-2 was materially vague and indefinite Exxon Mobil Corp Mar 21



2011 concurring with the argument that the phrase guidelines from the Global Reporting

Initiative was materially vague and indefinite Fuqua Industries Inc Mar 12 1991 granting no-

action relief where action ultimately taken by the company upon implementation could be

significantly different from the actions envisioned by shareholders voting on the proposal

Like the proposals in all of these no-action letters the Proposal fails to define and explain

key components of the Proposal including what constitutes running tally whether the Proposal

applies to abstentions broker non-votes and Rule 14a-21b votes whether some of the

information potentially covered by the Proposal will continue to be available to the Company even

if the Proposal is implemented what the Proposal intends to refer to with its use of the term

outcome and what constitutes proper purpose for the purposes of the exception to the

restrictions included in the Proposal This failure provides the Company with basis for excluding

the Proposal from the 2014 Proxy Materials in reliance on Rule 14a-8i3

The Proposal is impermissibly misleading because it is misstates how voting

is reported

The Proposal is precisely the sort of proposal that can be excluded because it is materially

misleading In part this stems from lack of appreciation for the more technical aspects of the

proxy voting process Specifically through the use of the phrases shall not be available and shall

not be used to solicit votes the Proponent appears to misunderstand the context in which interim

voting reports and similar reports are created and distributed to companies The Proposal and

supporting statement seem to imply that companies actively gather information on the running

tally of votes for the purpose of ensuring that management-favored outcomes are achieved

However this is not how the process works at least with respect to shares held through banks and

brokers which as noted above represent substantially all of the shares held in the United States

As noted above banks and broker-dealers decide on their own with no company involvement

whether to provide voting information and what voting information to provide See Keir Gumbs

et al Debunking.the Myths Behind Voting Instruction Forms and Vote Reporting Corporate

Governance Advisor at july/August 2013 the use of such information is largely determined by

the brokers and banks who are responsible for distributing and soliciting materials In other

words contrary to the implication of the Proposal the Company has no control over when an

interim vote report is generated or indeed whether an interim vote report is generated at all The

information is generated and sent to companies as matter of course by third-parties over which

the Company has no control While as noted earlier the Company likely has the ability to instruct

Broadridge to refrain from preparing tabulation reports when it acts as the Companys independent

tabulator it has no such control over the preparation and distribution of interim vote reports

which appear to be the focus of the Proposal Statements in the Proposal and supporting statement

that indicate that the Company can control the generation of interim vote reports are materially

misleading in clear violation of Rule 14a-9 Accordingly the Proposal is excludable under Rule 14a-

8i3

The Proposal is impermissibly vague because it contains internal

contradictions that make it unclear how it would be implemented

The Proposal is also excludable because read together with the supporting statement it is

internally contradictory This problem arises principally because of the last sentence of the

Proposal which provides that the enhanced confidential voting requirement does not apply for



the purpose ofachlevinga quOrum or to co uduct solicitations for otherproper Pu poses The

inclusion ofthese exceptions makes it unclear to sharehokiers what they are vottrig for and

implemented it would be unclear whatthe.Co.mpaflywotdd actually be able to do

First the quorum exception is inconsistent with the rest ofthe Proposa1 makrng it undear

how the Companywould implement the ProposaL Apparently tins exception would allow the

Company to monitor the number ofvotes cast However as explained above in the case of rnterim

vote reports it is third parties not the Company that decide what voting inforinaton to provide to

the Company regarding the progress ofa proxy soliatation Accordingly at least in the case of

interIm vote reports the Companyhas no control over Whether it receives information concerning

whethera vote has been.cast orwhether italso receivesinformation onhow vote has been cast

Second the .ProposaistatŁs that votinginformatiozi shall .notbe used to solicitvotes This

makes sense until one looks closely atthe exception discussed above if the Companyidentifies

possible quorum issue through preliminary voting reports the only way for the Company to ensure

that it achieves quorum is by soliciting votes Unfortunately given the construction of the sentence

in which this exception may be found it is not clear whether the Company could solicit votes to

achieve quorum if It has not achieved quorum to date it states Nor shall this proposal impede the

Companys ability to monitor the number of votes cast for the purpose of achieving quorum or to

conduct solicitations for other proper purposes The or in this sentence suggests that the

exce tion has two separate cmponents one that allows them onitO.ring of quorum and secord

component that allows solicitation for other proper purposes Together these clauses suggest

that quorum maybe monitored by the Companybut that the Companymay not solicit votes in

order to achieve quo im

The exception rØmªins contlsing even if we were to set aside its actual language and

assume that it permitted .solicitatjons using preliminary voting information in order to achieve

quorum Thetis because the contours.of this exception remain unclear For example could the

Company use interim vote information and solicit votes based on such information up until it

knows quorum is actually achieved Or does there have to be some doubt about quorum before

the Company can begin soliciting votes4 Since it is unclear how the quorum exception actually

works the Proposal is impermissibly vague

Third the exception for solicitations for other proper purposes is materially misleading

because it implies that there is something improperor illicit about the conduct described in the

Proposal There is nothing improper about receiving running vote tallies and nothing improper

about using them for variety of purposes mdudmg shareholder commumcatlons However the

Proposal gives the impression that shareholders are voting to stop an extraordinarily abusive

practice when in fact the practice is routineand frequently used by companies primarily for the

purpose of conducting a.smooth eiection

4Note in this regard that if this interpretation Is adopted it would be unclear how much doubt there would

have to be about achieving quorum before the Company could start soliciting votes

lndeed reading the very study cited by the Proponent makes it clear that contrary to the implication of the

proposal itis exceedingly rare for votes to be so close that management would engage in the practice

described by the proposal SeaYair Listokrn Mona.gementAwoys Wins the Close Ones 10Am Econ Rev

159171 200B noting that close votes only comprise between 6.5% and 11% of total votes



The Proposal may be excluded under Rule 14a-8i7 because it

relates to ordinary business matters

General

Under Rule 14a-8i7 company may exclude from its proxy statement shareholder

proposal that relates to ordinary business matters The Commissionhas stated that the policy

underlying the ordinary business exclusion is based on two considerations first whether

proposal relates to tasks so fundamental to managements ability to run company on day-to

day basis they could not be subject to shareholder oversight.6 Proposals relating to such matters

but focusing on significant social policy issues generally would not be excludable because such

issues typically fall outside the scope of managements prerogative Id The second consideration

is whether proposal seeks to micromanage company by probing too deeply into matters upon

which shareholders would not be in position to make an informed judgment This language

reflects the fact that at its core the ordinary business exclusion is rooted in state corporate lawto

confine the resolution of ordinary business problems to management and the board of directors

since it is impracticable for shareholders to decide how to solve such problems Id

Here while the Proposal is ostensibly focused on significant policy issue i.e confidential

voting it in fact relates to ordinary course communications and processes in connection with an

annual meeting of shareholders Consequently the Proposal may be excluded under Rule 14a-

8O7J based on numerous no-action letters that the Staff has issued to companies faced with

shareholder proposals that like the Proposal attempt to address corporate governance or policy

issue raised by the annual meeting process but fail to focus on issues that transcend the core

ordinary business matters to which the proposals relate See generally Peregrine Pharnaceuticals

jul 16 2013 proposal to require that Peregrine to answer investor questions that relate to the

operations of the company on every public company conference call in the manner specified in the

proposal excludable on the basis that proposals concerning procedures for enabling shareholder

communications on matters relating to ordinary business generally are excludable under rule 14a-

8i7 For example the Staff has allowed the exclusion of shareholder proposals that seek to

foster greater shareholder access to the important events that take place at annual shareholder

meetings through the use of webcasting and similar techniques proposals seeking to address

inequities in how the location of annual meetings are selected shareholder proposals seeking to

ensure that shareholders can hold boards accountable through the right to ask questions and

6See Exchange Act Release No 4001.8 May 21 1998

7See e.g on-wav Inc Jan 22 2009 granting relief under Rule 14a-8i7 on the basis that proposal

requesting that the board of directors take the necessary steps to ensure that future annual shareholder

meetings be distributed over the internet using webcast technology related to ordinary business matters

i.e shareholder relations and the conduct of annual meetings

8See e.g Ford Motor Company Jan 2008 granting relief under Rule 14a-8i7 on the basis that proposal

that would require that Ford hold annual meetings in the Dearborn Michigan area related to Fords

ordinary business operations i.e the location of Fords annual meetings

10



present proposals at anmial meetings of shareholders and proposals seeking report regarding

among other things companys implementation of shareholder proposals

13 The Proposal is Distinguishable from General Confidential Voting Proposals

in That it Seeks to Micromanage Proxy Solicitation Decision Making

It should be noted that the Proposal is meaningfully distinct from shareholder proposals

concerning confidential voting that the Staff has previously taken the position cannot be excluded

from proxy materials in reliance on Rule 14a-8i7 For example we recognize that the Staff has

taken the position that proposals seeking to address confidential voting more generally raise

significant policy issues See e.g Mobil Oil Corporation Feb 28 1990 proposal seeking policy

that would provide for confidential voting by shareholders not excludable under Rule 14a-8c7

predecessor to Rule 14a-8i7 where the staff noted the proposal including the provision

for permanent confidentiality involves matters of policy beyond the realm of the companys

ordinary business operations. The proposal addressed in those letters simply sought to constrain

company access to information regarding how individual shareholders voted and encourage the use

of independent tabulators For example the proposal at issue in the Mobil Oil no-action letter

provided in pertinent part

RESOLVED That the stockholders of Mobil recommend our Board of Directors take the

necessary steps to insure that commencing with the 1991 annual meeting

the voting of all proxies consents and authorizations be kept permanently confidential

except as disclosures may be required by federal or state law and

the receipt and tabulation of such votes be by an independent third party

In contrast the instant Proposal does not simply ask that the Company adopt confidential voting

policy and use an independent proxy tabulator It asks the Company to do three things two of

which clearly could implicate ordinary business matters First it asks the Company to take the

steps necessary to adopt bylaw Second it asks that the bylaw include provision that would

prohibit management and the Board from having access to the outcome of votes cast by proxy on

uncontested matters including running tally of votes for and against Third it asks that the bylaw

also include provision that prevents management and the Board from using the information

covered by the bylaw to solicit votes These restrictions would apply to management-

sponsored or Board-sponsored resolutions seeking approval of executive pay or for other purposes

including votes mandated under NYSE rules iD proposals required bylaw or the Companys

Bylaws to be put before shareholders for vote e.g say-on-pay votes and iii shareholder

resolutions submitted for inclusion in the proxy pursuant to SEC Rule 14a-8 As noted above the

Proposal even goes so far as to indicate that the Company could monitor quorum using running

9See e.g Bank of America Corporation Feb 16 2006 granting relief under Rule 14a-8i7 on the basis

that proposal requesting
that all stockholders shall be entitled to attend and speak at any and all annual

meetings of stockholders related to Bank of Americas ordinary business operations i.e conduct of annual

meetings
See e.g IDA cORP Inc Dec 10 2007fgranting relief under Rule 14a-8i7 on the basis that proposal

requesting that the companys board of directors provide report in its next proxy statement on the process

of submission introduction presentation and approval and and carrying out of shareholder proposals

related to IDACORPs ordinary business operations fj.e the process
of introducing and presenting

shareholder proposals at an annual meetingj

II



tallies but it restricts the Company from using information potentially subject to the Proposal in

connection with solicitation efforts that do not constitute proper purpose

Together these provisions of the Proposal implicate ordinary business matters in way

that is distinct from the more generic confidential voting policies previously addressed by the Staff

Specifically the Proposal seeks to micromanage the Companys communications with shareholders

This kind of micromanagement of Company decisions particularly with respect to routine proxy

solicitations is exactly what Rule 14a-8i7 precludes See generally General Motors Corporation

Mar 15 2004 granting relief under Rule 14a-8i7 on the basis that proposal requesting that

GM disclose certain information regarding its solicitation of shareholder votes related to ordinary

business operations i.e provision of additional proxy solicitation information The Boeing

Company Feb 20 2001 granting relief under Rule 14a-8i7 on the basis that proposal

recommending that Boeing include the complete text of shareholder resolutions in any additional

request for shareholder votes and that Boeing disclose the costs of these requests in its

quarterly and annual report to shareholders related to ordinary business i.e the presentation of

additional proxy solicitation expenses in reports to shareholders FirstEnergy Corporation Feb

26 2001 There appears to be some basis for your view that FirstEnergy may exclude the

proposal under rule 14a-8i7 as relating to its ordinary business operations i.e the

presentation of additional proxy solicitation expenses in reports to shareholders Pacific Telesis

Group Uan 30 1992 noting that those decisions by management concerning the presentation of

disclosure in registrants reports to shareholders as well as the form and content of those

presentations are ordinary business matters

The Proposal Seeks to Establish Guidelines For Company Communications

with Shareholders But Fails to Limit Its Application to Non-Ordinary

Business Matters

The Proposal seeks to impose restrictions on the use of information subject to the proposed

bylaw as result it could prevent the Company from communicating with shareholders regarding

proposals that relate to routine ordinary business matters i.e the ratification of auditors approval

of minor Company-proposed amendments to the Companys governing instruments approval of

shareholder proposals say-on-pay votes and non-routine significant matters i.e significant

acquisitions the election of directors alike The Staff has taken the position that shareholder

proposal seeking to establish procedures for communications with shareholders must be limited to

non-ordinary business matters to avoid exclusion under Rule 14a-8 For example in 2003

the Staff took this position
in Advanced Fibre Communications Inc Mar 10 2003 and PeopleSoft

Inc Mar 14 2003 with respect to proposal that requested that the companies establish an

Office of the Board of Directors to facilitate communications between non-management directors

and shareholders The Staff explained that it granted relief with respect to those proposals due to

the fact that the proposals did not limit the nature of the communications to other than ordinary

business matters Notably the Staff contrasted its position in Advance Fibre Communications and

PeopleSoft Inc with its position in The Kroger Co Apr 11 2003 where according to the Staff

The Division did not grant no-action position to Kroger regarding exclusion of the proposal

under the ordinary business exclusion as the proposal limited the nature of the communications to

other than ordinary business matters Id

11See Review of the Proxy Process Regarding the Nomination and Election of Directors Jul 152003

available at http//www.sec.gov/neWS/stUdiCS/PrOXYreP0Ft.PdO
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Here the Company routinely engages in communications with its shareholders throughout

the year These communications are mutually beneficial as they enable the Company to better

understand the thoughts and concerns of its shareholders while simultaneously permitting

shareholders to gain better understanding of the Company These discussions are not only

routine they are essential to ensuring that the company maintains good relations with its

shareholders Consequently the Companys discussions with its shareholders typically cover

variety of topics some of which may be directly or indirectly related to matters that shareholders

are being asked to vote upon at an annual meeting In the case of discussions that relate to matters

to be voted upon at an annual meeting the Companys communications may involve oral

solicitations which would subject such communications to the Proposal If the Proposal were to be

implemented the Company would not be able to engage in these communications to the extent that

the Companys decision to engage in such communications was the result of preliminary voting

information that was made available to the Company As result the Proposal if implemented

would undoubtedly inhibit the Companys ability to engage in routine dialogue with its

shareholders regarding ordinary business matters This provides basis for exclusion under Rule

14a-8i7

CONCLUSION

Accordingly for the reasons explained above the Company respectfully requests that the

Staff confirm that it will take no action if the Company excludes the Proposal from its 2014 Proxy

Materials Please note that the Company expects to submit its proxy materials for printing on or

about March 21 2014 consequently the Company would appreciate it if the Staff could respond to

this request by then

If you have any questions or require any further information please contact me at 770
418-7737 or michael.peterson@newellco.com

Michael Peterson

Vice President Securities Counsel and Assistant

Corporate Secretary

cc John Chevedden cvia email

Keir Gumbs Covington Burling LLP
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Peerso MIchael

RSMA 0MB Memorandum M-07-16

Sent Wednesday November 13 2013 1236PM

To 8ipaæcLcb John

Herrnann. Chttstine Peterson Mithael

Subject Rute14a8 Proposal NWL
Attachments CCEOOOOOpdf

Mt Sti$nkh
Please see the attached Rule 14a-8 Proposal

Sincerely

John Chevedden



JOHN cHZVEDDEN

FISMA 0MB Memorandum M-07-16

Mr Michael Cowhig

Chairman of the Board

Newell Rubbermaid Inc NWL
Three 3lenlake Pkwy

Atlanta GA 30328

Phone 770 418..7000

FX 770-677-8662

Dear Mr Cowhig

purchased stock and hold stock in our company because believed our company has unxealizcd

potential
believe some of this unrealized potential can be unlocked by making our corporate

governance more competitive And this will be virtually cost-free and not require lay-offs

This Rule 14a-8 proposal is respectfully submitted in support of the long-term performance of

our company This proposal is submitted for the next annual shareholder meeting Rule 14a-8

requirements will be met including the continuous ownership of the required stock value until

after the date of the respective shareholder meeting and presentation of the proposal at the annual

meeting This submitted format with the shareholder-supplied emphasis is intended to be used

for definitive proxy publication

In the interest of company cost savings and improving the efficiency of the rule 14a-8 process

please communicate via email to FISMA 0MB Memorandum M-07-1 .your consideration and the

consideration of the Board of Directors is appreciated in support of the long-term performance of

our company Please acknowledge receipt of this proposal promptly by email to FISMA 0MB Memorandum M-07-16

FISMA 0MB Memorandum M-07-16

nvedden
FISMA 0MB Memorandum M-07-16

cc John Stipancich johri.stipancichncwellco.cOrn

Corporate Secretary

Fax 770-677-8710

Christine Hermann christine.hermann@newellco.com

Michael Peterson rnichael.petersonneWCllCO.COm



Rule 14a-8 Proposal November 13 20131

Confidential Voting

Shareholders request our Board of Directors to take the steps necessary to adopt policy that

prior to the Annual Meeting the outcome of votes cast by proxy on uncontested matters

including running tally of votes for and against shall not be available to management or the

Board and shall not be used to solicit votes This enhanced confidential voting requirement

should apply to management-sponsored or Board-sponsored resolutions seeking approval of

executive pay or for other purposes including votes mandated under NYSE rules iiproposals

required by law or the Companys Bylaws to be put before shareholders for vote e.g say-on-

pay votes and iii shareholder resolutions submitted for inclusion in the proxy pursuant to SEC

Rule 14a-8

This enhanced confidential voting requirement shall not apply to elections of directors or to

contested proxy solicitations except at the Boards discretion Nor shall this proposal impede the

Companys ability to monitor the number of votes cast for the purpose of achieving quorum or

to conduct solicitations for other proper purposes

Although confidential voting rules guarantee secret ballot management is able to monitor

voting results and take active steps to influence the outcome even on matters such as ratification

of stock options or other executive pay plans where they have direct personal stake in the

outcome

As result Yale Law School study concluded Management-sponsored proposals the vast

majority of which concern the approval of stock options or other bonus plans arc

overwhelmingly more likely to win corporate vote by very small amount than lose by very

small amount to degree that cannot occur by chance

The results on close proxy votes indicate that at some point in the voting process management

obtains highly accurate information about the likely voting outcome and based on that

information acts to influence the vote concluded Yale Professor Yair Listokins study

Management Always Wins the Close Ones

This proposal should also be more favorably evaluated due to our Companys clearly improvable

environmental social and corporate governance performance as reported in 2013

GM Ratings an independent investment research firm cited issues with our executive pay

Newell Rubbermaid can give long-term incentive pay to our CEO for below-median

performance Unvested equity pay would not lapse upon CEO termination plus there is the

potential for excessive golden parachutes

In regard to our board of directors these directors received significant negative votes Thomas

Clarke 18% Elizabeth Cuthbcrt-Millett 9% and Raymond Viault 8%Nomination

committee members Cynthia Montgomery and Elizabeth Cuthbert-Millett each had 18-years

long-tenure which detracts from director independence One director failed in minimum

attendance GMI said NWL was rated as having Very Aggressive Accounting Governance

Risk indicating higher accounting and governance risk than 96% of companies

Returning to the core topic of this proposal from the context of our clearly improvable corporate

performance please vote to protect shareholder value

Confidential Voting Proposal



Notes

John Chevedden FISMA 0MB Memorandum M-07-16 sponsored this

proposal

Please note that the title of the proposal is
part

of the proposal

If the company thinks that any part of the above proposal other than the first line in brackets can

be omitted from proxy publication based on its own discretion please obtain written agreement

from the proponent

kNumber to be assigned by the company
Asterisk to be removed for publication

This proposal is believed to conform with Staff Legal Bulletin No 14B CF September 15 2004

including emphasis added
Accordingly going forward we believe that it would not be appropriate for

companies to exclude supporting statement language and/or an entire proposal in

reliance on rule 14a-8l3 in the following circumstances

the company objects to factual assertions because they are not supported
the company objects to factual assertions that while not materially false or

misleading may be disputed or countered
the company objects to factual assertions because those assertions may be

interpreted by shareholders in manner that is unfavorable to the company its

directors or its officers and/or

the company objects to statements because they represent the opinion of the

shareholder proponent or referenced source but the statements are not

identified specifically as such

We believe that it Is appropnate under rule 14a-8 for companies to address

these objections in their statements of opposition

See also Sun Microsystems Inc July 212005
Stock will be held until after the annual meeting and the proposal will be presented at the annual

meeting Please acknowledge this proposal promptly by email FISMA 0MB Memorandi M-07-16



Peterson Michael

From Peterson Michael

Sent Wednesday November 13 2013 305 PM

To FISMA 0MB Meriiorandum M-07-16

Cc Hermann Christine John Stipancich John.Stipancich@newellco.cOm

Subject Rule 14a-8 Proposal NWL -- Notice of Deficiency

Attachments I4a8SLB.pdf

Dear Mr Chevedden

This email acknowledges receipt on November 13 2013 of your letter of the same date which seeks to submit

shareholder proposal for the 2014 annual meeting of shareholders of Newell Rubbermaid Inc Pursuant to your request

we are directing our response to you at the email address provided in your letter Based on our review of the

information you provided our records and regulatory materials we have been unable to conclude that your proposal

meets the minimum ownership requirements of Rule 14a-8 for inclusion in Newells proxy materials and unless you can

demonstrate that you meet the requirements within 14 days of receiving this notice we will be entitled to exclude your

proposal from the companys proxy materials for the upcoming Newell Rubbermaid Inc annual meeting

To be eligible to have your shareholder proposal included in the companys proxy statement your proposal

must comply with the requirements of Rule 14a-8 of Regulation 14A under the Securities Exchange Act of 1934

including the requirement that you demonstrate that you satisfy the stock ownership requirements of Rule 14a-

8b Rule 14a-8b states that in order to be eligible to submit proposal for the upcoming Newell Rubbermaid Inc

Annual Meeting you must have continuously held at least $2000 in market value or 1% of Newell Rubbermaid Inc

common stock for at least the one-year period preceding and including the date your proposal was submitted i.e

November 13 2013 Rule 14a-8b also states that you must continue to hold those securities through the date of the

meeting and must so indicate to us

We have reviewed the list of record owners of the companys common stock and you are not listed as

registered owner of Newell Rubbermaid Inc common stock Please note that Rule 14a-8b2i provide5 that

shareholder who is not registered owner of company stock must provide proof of ownership by submitting written

statement from the record holder of the securities usually broker or bank verifying that at the time the proposal

was submitted i.e November 13 2013 the shareholder held the required amount of securities continuously for at

least one year On October 18 2011 the Division of Corporation Finance of the Securities and Exchange Commission

issued Staff Legal Bulletin No 14F SIB 14F which provides that for Rule 14a-8b2i purposes only DTC participants

should be viewed as record holders of securities Further it states that if shareholders broker or bank is not on DTCs

participant list then that shareholder must provide two proof of ownership statements verifying that at the time the

proposal was submitted the required amount of securities were continuously held for at least one year one from the

shareholders broker or bank confirming the shareholders ownership and the other from the DTC participant confirming

the broker or banks ownership SLB 14F provides guidance on how shareholder can confirm whether particular

broker or bank is DTC participant by checking DTCs participant list online at

http//www.dtcc.comJdOwfllOadS/memberShipldireCtOries/dtC/alPha.Pdf subsequently issued Staff Legal Bulletin

Staff Legal Bulletin No 14G SLB 14G clarifies that proof of ownership letter from an affiliate of DTC participant

satisfies the requirement to provide proof of ownership letter from DTC participant

Therefore in order to submit your proposal for possible inclusion in the companys proxy statement you must

provide us with confirmation in accordance with Rule 14a-8b2 and SLB 14F that you have continuously held for least

one year by the date you submitted your proposal at least $2000 in market value of the companys securities entitled to

be voted on the proposal at the meeting Pursuant to Rule 14a-8f you must provide us with these confirmation

materials within 14 days after you receive this notification i.e by the end of the day November 27 2013 If we do not

receive the materials within that time we intend to exclude your proposal We have attached to this notice copies of

Rule 14a-8 SLB 14F and SIB 14G for your convenience



PIeasntethat ifygi po4detiniely anct aeqate profofownersf1p NewIiRl bermaid rest sthe tight

to raJe any substantive tjefloi$to your proposal eta later date lfwedo so we will notify hd Inform you ofour

reasons in .acordance with SEC.tules and regulations

Regards

MlthaelR Petecson

Vice President Securities Counsel Aesistarit

córpratesecretary

Newdfl Rubbermald

EenIake Parkway

Atlanta GØorg 30328

Telephone 770418-1737

Mobfle 404 729-5071

Fix 177087-8737
nelpetecsongewellcocom

Athi1tte to practice In OhIn

Both icIel Peterson and Newell Rubbeænaid Inc
çucluding

afl affiliates subsidiarlesi intend thatihis eleonie message and any

attacuveiylyttwinteaded recipients This mes inayontaln lætbrmatiori thatis psivlleged conhldenlialandexenipt

from rflbsure under appticabie ie lflhe eaderefihis mesaag Is not the Intended recipient be awaethatany thsclosure dtssemumbondLPfl0nIsnyFOhibJ
From FISMA 0MB Memorandum M-07-16

Sent Wednesdays NovemIer 132013 1236 PM

To Stipancich lohn

Cc Ifermann Christine Ptersori MFCael

Subject Rule 14a-8 Proposal NWL

Mr Stpancith

Please se the attahed Rule 14a-8 Proposal

Sincerely

John Chevedden



Rule 14a4 Regulations 14A 14C and 14N Proxy Rules

beneficial owner for whom request was made to the cxtcnt necessary to effectuate the cotnznu

nicalion or solicitation The security holder shall return the information provided pursuant to

paragraph a2ii of this Section and shall not retain any copies thereof or of any information

derived from such information after thc termination of the solicitation

The security holder shall reunburse the reasonable expenses incurrea ny me regstranc In

performing the acts requested pursuant to paragraph of this section

Note to 24O.I4a-7 Reasonably prompt methods of distribution to security holders

may be used instead of mailing If an alternative distribution method is chosen the costs of that

method should be considered where necessary rather than the costs of mailing

Nose to 240.14a-7 When providing the information required by 240 14a-7alii

we registrant has received affirmative written or implied consent to delivery of single copy

of proxy materials to shared address in accordance with 240 14a-3e1 it shall exclude

front the number of rtxcsrd holders those to whom it does not have to deliver separate proxy

statement

Rule 14a- Shareholder Proposals.5

This section addresses when corn must include shareholders proposal in its proxy

statement and identify the proposal in of proxy when the company holds an annual or

special meeting of shareholders In sumn xi order to have your shareholder proposal included

on companys proxy card and include with any supposling statement in its proxy state

zflcnt you mUSt be eligible and follow cc ocedures Under few
specific cirtumsLanvcs the

company is permitted to exclude your proposal but only after submitting its reasons to the

Commission We structured this section in question-and-answer format so that it is easier to

understand The references to you are to shareholder seeking to submit the proposal

iestIon What Is proposal

choldcc is yoir ion cc quire inWor It

of- take sic chyou in prest nt at eetin pany irholdtrr

prt
ar possibl the ac Have si ny

fol cud iidx

for
prc

as scify at steer pproval spit
or

abt tention ith thi sh ur

prcposa yc of poss

Question Who is
eligible to submit proposal and how do demonstrate to the

company that am eligible

Cl In order to be eligible to submit proposal you must have continuously held at least

.01 in market value or 1% of the companys securities entitled to be voted on the proposal at

the meeting for at least one year by the date you submit the proposaL You must continue to hold

those securities through the date of the meeting

If you are the registered holder of your securities which means that your name appears in

the companys records as shareholder the company can verify your eligibility on its own

although you will still have to provide the company with written statement that you intend to

continue to hold the securities through the date of the meeting of shareholders However if like

many shareholders you are not registered holder the company likely
does not know that you are

Effective September 20 2011 Rule 14a-8 was amended by revising paragraph i8 as past of the

amendments facilitating shareholder director nominsxions See STiC Release Not 33-9259 34-65343 IC-

29788 September 15 2011 See also SIIC Release Not 33-9136 34-62764 IC-29384 Aug 25 2010 SEC

Release Nos 33-P149 34-63031 IC-29456 Oct 4.2010 SEC Release Not 33-9151 34-63109 IC-29462

Oct 14 2010

BULLKFJN No 266 O8-1S-12



ak 142.g Th1lAA itt1NtS
ireholder or how many shares you own In this case at the lime you submit your proposal you

tat prove your eligibility to the company in one of Iwo ways

The first way is to submit to the company written slateinent from the record holder of

knL-r hn1r vprifuinu thcit the lime von submitted veer nrocosa1
...-c--o-...

continuously held the securities for at least one year You must also include your own Wntten

temeol that you intend to continue to hold the securities through the date of the meeting of

geholders or

ii second way to prove ownership applies only if you have filed Schedule 131

iedule 13G Form Form and/or Form or amendments to those documents or undated

ma reflecting your ownership of the shares as of or before the date on which the one-year

ibility period begins If you have filed one of these documents with the SEC you may dem

ttate your eligibility by submitting to the company

copy of the achedue and/or form and any subsequent amendments reporting change

your ownership level

Your written statement that you continuously held the required number of shares for the

-ycar period as of the date of the statement and

Your written Statement dint you intend tO continue ownerarup of the shares throush the

of the companys annual or special meeting

QuestIon flow many proposals may submit

Each shareholder may submit no more than one proposal to company for particular

ireholders meeting

QuestIon ITow long can my proposal be

The proposal incinding any accompanying supporting statcmcnt may not exceed 500 words

Question What is the deadline for submitting proposal

If you are submitting your proposal for the companys annual n1eeTng you can in most

find rhe deadline in IasL years oroxv statement However if the company did not hold an

USI ineecwg IeL ycu ui U4 .siduvu .5 uteetitig for this year more than 30 days

last years meeting you can usually find the deadline in one of the companys quarterly

orts on Fm 0a this pier or in shareholder reports
of investment corn

ins under ch of Investment Company Act of 1940 In order to avoid

aroverey sh treholders sh at it this roposals by means including electronic means that

mit thorn to prove the eate of delivexy

The deadline is calculated in the following manner if the proposal is submitted for

ularly
scheduled annual meeting The proposal must be received at the companys principal

cutivc offices not less than 120 calendar days before the date of the companys proxy statement

US..

npany did not hold an annual meeting the pivious year or if the date of this years annual

ting has been changed by more than 30 days from the date of the previous years meeting then

deadline is reasonable time before the company begins to print
and send its proxy n.aterials

If you are submitting your proposal for meeting of shareholders other than regularly

eduled annual meeting the deadline is reasonable time before the company begins so print and

its proxy materials

QuestIon What If fail to follow one of tite eligibility or procedural requirements

lamed In answers to Questions through of this Rule 14a-8

The company may exclude your proposal but only after it has notified you of the problem

you have failed adequately to correct it Within 14 calendar days of receiving your proposal the

Buuzns 266 08-15-U
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Rule 14a-8 Regulations 14A 14C and 14N Proxy Rules

company notify
ceducal eligibility def iencies as well as of the

time frame sac ust be marked or Ira mated electronically no

later than eiV the cot anys notificai in company need not

provide
the eflcicnc anzioI be rerec lcd such as if you fail to

submit pro.osal .k._ ....apa. Jpci detent ad dcadlinc If the company intends to

exclude the pr
it will tat ave to make submission under Rule 14a-8 and provide you with

copy under Question 10 below Rule 14a-8j

211 yet is your proi to hold the required number of securities through the date of the

meeting of sh ders ihent company will be penniued to exclude all of yum proposals from

us proxy mats iw any me ng held in the following Lwo calendar years

Question Who has the burden of persuading the Commission or ha staff that my

proposal can be excluded

Except as otherwise noted the burden is on the company to demonsIrate that it is entitled to

exclude proposal

Question Must appear personally at the shareholders meeting to present the

proposal

If the cot any holds its meeting whole or in part via ectro media and

the company pear Is you or your itive to
pit

mt your proposal via cli it ha then you

may appear throit electronic rn .1 than tray log to the meeting to ppeai
ii person

If you or your qualified representative
fail to appear and present the proposal without good

cause the coiupany will he permitted to exclude all of your proposals from its proxy materials for

meetings held in the Clillowing two calendar years

QuestIon 111 have complied with the procedural requkements on what other bases

may company rely to exclude my proposal

Improper Under State If the proposal is not proper subject for action by share

oldcrs under the laws of the jurisdiction of the companys oreanization

Commissions proxy rules incuding Rule 14a-9 which prohibits materially false ormi
statements in proxy soliciting materials

Personal Grievance Special Iiderest If the proposal relates to the redress of personal

claim or giicvancc against the corupany or any other person or ii it is designed to result in benefit

to you or to further personal intertst which is not shared by the other shareholders at large

BULLxTTN No 266 08-1542

Note to ragraph will not apply this basis for exclusion to permit exclusion ot

proposal rounds iha tv uld violaic foreign law if compliance with the foreign law

would result violation state or federal law

Viniinn nfProxv Rides If the oroposal or supporting statement is conn-arv Lu any of the
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Rievatcs If the pcopoaal relates to operations which account for teas than peneat of the

opanys total assets at the end of its most recent fiscal year and for kss than percent of its pet

ninge and gitas sales for its most recent fiscal year and is not otherwise significantly related to

companys business

Absence of Power/Authoily If the company would lack the power or authority to Ira

inent the proposal

Managemeni Fwsctiona If the proposal deals with master relating to the cmpanys

mary business Operations

Director Eleetinns If the proposal

Would disqwtht nominee who is standing for electK7n

iiWould remove director front omce before his or her term expired

iii Qitesiiona
the compe1nce bu.qinesg judgptcnr or obaracter of one or more nominees or

ctors

Socks to inc1Je specific individual in the companys proxy matenals for election to the

rd of directors of

Otherwise could a11e41 the oflc.ome of the upcoming election of directors

ConJlcLr wills Compszays Proposa if the proposal directly conflicts with one of the

npanys own proposals to be submitted to ahareict1ders at the same meeting

Note to Parriiraph i9 companys subnuasion to the Cornnussion under this Rule

14a- should specify the points of eonflict with the companys proposal

10 Substarillajly Implementfd if the company ha already substatis1iy implenmetiled the

posal

provide art ad/isoiy vote or nel lutore advisory votes to approve the compensation of

executhes as disclosed purausni It lien 402 of Regulation S-K 229.402 of this chapter or

votea provided that in the most reces shareholder vote requited by 40.l4a-2Jb of ibis

chapter single year ie uric two or three years received approval of majority of votes

cast 00 the matter and the company has adopted policy Oct the trequency ol say-on-pay votes

that is consistent will the choice of the majonty tf voses cast in the must recent shareholder

vote required by 240.l4a-lb of this chapter

iiZupaion If the proposal substantifly duplicates anothu proposal previously sub

ted to the company by another proponent that will be included icr the companys proxy materials

the saute meeting

12 Reribmissians It the proposal deals with substantially the same subject matter as

titer proposal or proposals that has or have tieerr previously included in thcr companys prxy

crisis within the pzeceding calendar years company may cclude it front its proxy

erils for any meeting held within calendar years of the last rime it was included if the

osal received

Efractive Sept.mber 20 2011 Rule 14a-R was ancndcJ by revising paragraph i8 as part of t1r

vlrr.cntS facilitrting shsuehdcr director nooi aioms Sec SEC .Retonae Nos 3t-fl59 34.65343 IC

18 September 15 2011 See abe SEC Retrain Nor .3-9l36 3442764 IC-29384 Aug 25.2010 SEC

sic 33-9149 34-d3031 IC-2945i Oct 2010 SEC R5leastr Non 33.9151 34..631j0 IC.29462

14. 2010



Rule 14a-8 RegulatIons 14k 14C and 14N Proxy Rules 5731

Less than 3% of the vote if pxoposed once within the preceding calendar years

iiLes than 6% of the vote oc its last submission to shareholders 11 proposed twice ptcvlously

within the preceding calendar years or

dvsdent1s

if the company intends to cxclude proposal from its proxy mascruits muss mc us reasons

with the Commission no later than 81 caLendar days before it files its dcfiitivc proxy suttemont and

form of proxy with the Commission The company must simultaneously provide you with copy of its

submission The Commission staff tony permit the company to make its submission laer than 80 days

before the company files its definitive proxy statement and form of proxy lithe company demonstrates

good cause for missing the deadline

The ctnnpany must tile six paper vupiee of the following

The proposal

iiAn explanation of why the company believes that it may exclude the proposal which

should if possible icier to the moat recent applicible authority such as prior Division letters issued

under the rule arid

iii supporting opinion of counsel when such reasons are based on matters of state or

foruigu law

Question 11 May

compauys argsnnents

Yes yo nay sub as sot equiset You should Uy to submit any response

to us with pyto tin itt as on Ic after te company makes its submission This

way the Co nission if il time rider your suhmis.sion before it issues its

zesponse should as ii is our res use

Question 12 If the corn includes my shareholder proposal in itS proxy materials

what Information about nte mi ndude along with the proposal ItsetF

The oompanya pro.cy sent must include your name and address well as the

number of the conipanys VOL critics tbat you hold however instead of providing that

informsetion the company may insied include statement that it wilJ provide the information to

linrvholders promptly upon receiving an oral or written request

The company is not responsible for the contents of your proposal sir soppotting statement

an Question l3 What van do If the company includes in ils proxy statement reasons

hy it beHaves sharebokiers should not vote In favor of proposal and disagree with some

of Its statements

The company may elect to include in its proxy statement rea its why it believes shareholders

should oL against your proposal The company is allowed lo make arguments reflecting its own point

of vies just as you may eapiuss your Own poüiI of view in your proposals supporting statement

HOwever if you believe that thee opanys opposition to your proposal contains materially

faire or misleading Statements that may vii sic our anti-fraud rule Rule 14a-9 you should promptly

send to the Commission staff trid the coni say letter ezplaining the reasons for your view along

Bvu.nnN No 266 08.15-12
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copy of the companys stiucrncnts opposing your proposal To the extent possible your ettCr

uld include spcific factual mformation demoslstvaiing the inaccuracy of the companys claims

ae permitting you may wish to try to work out your differences with the company by yourself

ore contacting the Commission staff

573.1
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Home Previous Page

iU Securities and Exchange Commissiar

Division of Corporation Finance

Securities and Exchange Commission

Shareholder Proposals

Staff Legal Bulletin No 14F CF

Action Publication of CF Staff Legal Bulletin

Date October 18 2011

Summary This staff legal bulletin provides information for companies and

shareholders regarding Rule 14a-8 under the Securities Exchange Act of

1934

Supplementary Information The statements in this bulletin represent

the views of the Division of Corporation Finance the Division This

bulletin Is not rule regulatIon or statement of the Securities and

Exchange Commission the CommissionFurther the Commission has

neither approved nor disapproved its content

Contacts For further information please contact the Divisions Office of

Chief Counsel by calling 202 551-3500 or by submitting web-based

request form at https//tts.sec.gov/cgi-bin/corpjin_interpretive

The purpose of this bulletin

This bulletin is part of continuing effort by the Division to provide

guidance on Important Issues arising under Exchange Act Rule 14a-8

Specifically this bulletin contains information regarding

Brokers and banks that constitute record holders under Rule 14a-8

b2i for purposes of verifying whether beneficial owner is

eligible to submit proposal under Rule 14a-8

Common errors shareholders can avoid when submitting proof of

ownership to companies

The submisslon of revised proposals

Procedures for withdrawing no-action requests regarding proposals

submitted by multiple proponents and

The Divisions new process for transmitting Rule 14a-B no-action

responses by email

You can find additional guidance regarding Rule 14a-8 in the following

bulletins that are available on the Commissions website SLB No.j jJ3

http/iwww.sec.goviuitetpa/iegai1fiThi4fiitm 10/29/2012
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No 14A SIB No i4B .SLBNo i4 5th No 14D and SLB No 14

The types of brokers and banks that constitute record holders

under Rule 14a-8b2I for purposes of verifying whether

beneficial owner Is.eliglble.to submit proposal under Rule 14a-8

1. EligibIlity to submit proposal under Rule 14a-8

To be eligible to submit shareholder proposal .a shareholder must have

continuously held at least $2000 in market value or 1% of the companys
securities entItled to be voted on the proposal at the shareholder meeting

for at least one year as of the date the shareholder submits the proposal

The shareholder must also continue to hold the required amount of

securities through the date of the meeting and must provide the company
with written statement of Intent to do so

The.steps that shareholder must take to verify his or her eligibility to

submit proposal depend on how the shareholder owns the securities

There are two types of security holders In the registered owners and

beneficial owners Registered owners have direct relationship with the

issuer because their ownership of shaes is listed on the records maintained

by the issuer or its transfer agent If shareholder is registered owner
the company can independently confirm that the shareholders holdings

satisfy Rule 14a-8bs eligibilIty requirement

The vast majority of investors in shares Issued by U.S companies

however are beneficial owners which means that they hold their securities

In book-entry form through securities Intermediary such as broker or

bank Beneficial owners aresometimes referred to as street name
holders Rule 14a-8b2i provides that beneficial owner can provide

proof of ownership to support his or her ehglbflity to submit proposal by

subrrntting written statement from the record holder of securities

usually broker or bank verifying that at the time the proposal was

submitted the shareholder held the required amount of securities

continuously for at least one year

The role of the Depository Trust Company

Most lare U.S brokers and banks deposit their customers securitIes with
arid hold those securities through the Depository Trust Company rOTC

registered clearing agency acting as securities depository Such brokers

and banks are often referred to as participants in DTC The names of

these DTC participants however do not appear as the registered owners of

the securities deposited with DTC on the list of shareholders maintained by

the company or more typically by its transfer agent Rather DTCs

nominee Cede Co appears on the shareholder list as the sole registered

owner of securities deposited with DTC by the DTC participants company
can request from DTC securities position listing as of specified date
which identifies the DTC participants having positIon In the companys
securities and the number of securities held by each DTC participant on that

date

3. Brokers and banl that constitute record holders under Rule

14a-8b21 for purposes of verifying whether beneficial

oWner is eligible to submit proposal under Rule .4ae

bttp//ww.sec.gov/inteAegcfslbl4fhtni 10/29/2012
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In The Ham Celestial Group Inc Oct 2008 we took the position that

an introducing broker could be considered record holder for purposes of

Rule 14a-8b2i An introducing broker is broker that engages in sales

and other activities involving customer contact such as opening customer

accounts and accepting customer orders but is not permitted to maintain

custody of customer funds and securities Instead an introducing broker

engages another broker known as clearing broker to hold custody of

client funds and securities to clear and execute customer trades and to

handle other functions such as issuing confirmations of customer trades and

customer account statements Clearing brokers generally are DTC

participants introducing brokers generally are not As Introducing brokers

generally are not DTC participants and therefore typically do not appear on

DTCs securities position listing 1-/a/n Celestial has required companies to

accept proof of ownership letters from brokers In cases where unlike the

positions of registered owners and brokers and banks that are DTC

participants the company is unable to verify the positions against its own

or Its transfer agents records or against DTCs securities position listing

In light of questions we have received following two recent court cases

relating to proof of ownership under Rule 14a-82 and in light of the

Commissions discussion of registered and beneficial owners in the Proxy

Mechanics Concept Release we have reconsidered our views as to what

types of brokers and banks should be considered record holders under

Rule 14a-8b2i Because of the transparency of DTC participants

positions in companys securities we will take the view going forward

that for Rule 14a-8b2i purposes only DTC participants should be

viewed as record holders of securities that are deposited at DTC As

result we will no longer foflow I-lain Celestial

We believe that taking this approach as to who constitutes record

holder for purposes of Rule 14a-8b2i will provide greater certainty to

beneficial owners and companies We also note that this approach is

consistent with Exchange Act Rule 12g5-1 and 1988 staff no-action letter

addressing that rule under which brokers and banks that are DTC

participants are considered to be the record holders of securities on deposit

with DTC when calculating the number of record holders for purposes of

Sections 12g and 15d of the Exchange Act

Companies have occasionally expressed the view that because DTCs

nominee Cede Co appears on the shareholder list as the sole registered

owner of securities deposited with DTC by the DTC participants only DTC or

Cede Co should be viewed as the record holder of the securities held

on deposit at DTC for purposes of Rue 14a-8b2i We have never

interpreted the rule to require shareholder to obtain proof of ownership

letter from DTC or Cede Co and nothing in this guidance should be

construed as changing that view

How can shareholder determine whether his or her broker or bank is

DTC participant

Shareholders and companies can confirm whether particular broker or

bank is DTC participant by checking DTCs participant list which is

currently available on the Internet at

http//www.dtcc.com/dowIlIOadS/memberShiP/direCtorieS/dtC/aIPha.Pdf
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What if shareholders broker or bank is not on DTCs participant list

The shareholder will need to obtain proof of ownership from the DTC

participant through whtch the securities are held The shareholder

should be able to find out who this DTC participant is by asking the

shareholders broker or bank.2

If the DTC participant knows the shareholders broker or banks

holdings but does not know the shareholders holdings shareholder

could satisfy Rule 14a-8b2i by obtaining and submitting two proof

of ownership statements verifying that at the time the proposal was

submitted the required amount of securities were continuously held for

at least one year one from the shareholders broker or bank

confirming the shareholders ownership and the other from the DTC

participant confirming the broker or banks ownership

How will the staff process no-action requests that argue for exclusion on

the basis that the shareholders proof of ownership Is not from DTC
participant

The staff will grant no-action relief to company on the basis that the

shareholders proof of ownershIp is not from DTC participant only if

the companys notice of defect describes the required proof of

ownership in manner that Is consistent with the guidance contained In

this bulletin Under Rule 14a-8f1 the shareholder will have an

opportunity to obtain the requIsite proof of ownership after receiving the

notice of defect

Common errors shareholders can avoid when submitting proof of

ownership to companies

In this section we describe two common errors shareholders make when

submitting proof of ownership for purposes of Rule 14a-8b2 and we

provide guidance on how to avoid these errors

First Rule 14a-8b requires shareholder to provide proof of ownership

that he or she has continuously held at least $2000 in market value or

1% of the companys securities entitled to be voted on the proposal at the

meeting for at least one year by the date you_submit the

pjoposal emphasis added We note that many proof of ownership

letters do not satisfy this requirement because they do not verify the

shareholders beneficial ownership for the entire one-year period preceding

and including the date the proposal is submitted In some cases the letter

speaks as of date before the date the proposal is submitted thereby

leaving gap between the date of the verification and the date the proposal

is submitted In other cases the letter speaks as of date after the date

the proposal was submitted but covers period of only one year thus

failing to verify the shareholders beneficial ownership over the required full

one-year period preceding the date of the proposals submission

Second many letters fail to confirm cofltifluou5 ownership of the securities

This can occur when broker or bank submits letter that confirms the

shareholders beneficial ownership only as of specified date but omits any

http//www.scc.gov/interps/legal/cfslb 14f.htm 1012912012



Staff Legal BuUethNo 14F Sharàholder Proposals Page of

reference to continuous ownership for oneyear period

We recognize that the requirements of Rule 14a-8b are highly prescriptive

and can cause inconvenience for shareholders when submitting proposals

Although our administration of Rule 14a-8b is constrained by the terms of

the rule we believe that shareholders can avoid the two errors hghIighted

above by arranging to have their broker or bank provide the required

verification of ownership as of the date they plan to submit the proposal

using the following format

As of the proposal is submitted name of shareholder

held and has held continuously for at least one year number
of securities shares of company name class of securities

As discussed above shareholder may also need to provide separate

written statement from the DTC participant through which the shareholders

securities are held If the shareholders broker or bank is not DTC

participant

D..The submission of revised proposals

On occasion shareholder wlli revise proposal after submitting It to

company This section addresses questions we have received regarding

revisIons to proposal or suppoiting statement

shareholder submits timely proposal The shareholder then
submits revised proposal before the companys deadline for

receiving proposaLs Must the company accept the revisions

Yes In this sItuation we believe the revised proposal series as

replacement of the initial proposal By submitting revised proposal the

shareholder has effectively withdrawn the initial proposal Therefore the

shareholder is not In violation of the oheproposai limitation in Rule 14a-8

If the company Intends to submit no-action request it must do so

with respect to the revised proposal

We recognize that in Question and Answer E.2 of S.8 No 14 we indicated

that if shareholder makes revisions to proposal before the company
submits its no-action request the company can choose whether to accept

the revisions However this guidance has led some companies to believe

that in cases where shareholders attempt to make changes to an initial

proposal the company is free to Ignore such revisions even if the revised

proposal Is submitted before the companys deadline for receiving

shareholder proposals We are revising our guidance on this issue to make

clear that company may not Ignore revised proposal in this situation

shareholder submits timely proposa1 After the deadline for

receiving proposals the skareholder submits revised proposal
Must the company accept the revisions

No If shareholder submits revisions to proposal after the deadline for

receiving proposals under Rule 14a-8e the company is not required to

accept the revisions However if the company does not accept the

revisions it must treat the revised proposal as second proposal and
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submit notice stating its intention to exclude the revised proposal1 as

required by Rule 14a-8j The companys notice may cite Rule 14a-8e as

the reason for excluding the revised proposal If the company does not

accept the revisions and intends to exclude the initial proposal It would

also need to submit its reasons for excluding the initial proposal

If shareholder submits revised proposal as of which date

must the shareholder prove his or her share ownership

shareholder must prove ownership as of the date the original proposal is

submitted When the Commission has discussed revisions to proposals it

has not suggested that revision triggers requirement to provide proof of

ownership second time As outlined in Rule 14a-8b proving ownership

includes providing written statement that the shareholder Intends to

continue to hold the securities through the date of the shareholder meeting
Rule 14a-8f2 provides that if the shareholder fails in or her

promise to hold the required number of securities through the date of the

meeting of shareholders then the company will be permitted to exclude all

of same shareholders proposals from its proxy materials for any

meeting held in the following two calendar years With these provisions in

mind we do not interpret Rule 14a-8 as requiring additional proof of

ownership when shareholder submits revised proposal

Procedures for withdrawing no-action requests for proposals

submitted by multiple proponents

We have previously addressed the requirements for withdrawing Rule

14a-8 no-action request in SLB Nos 14 and 14C SLB No 14 notes that

company should include with withdrawal letter documentation

demonstrating that shareholder has withdrawn the proposal In cases

where proposal submitted by multiple shareholders is withdrawn SLB No
14C states that if each shareholder has designated lead individual to act

on its behalf and the company is able to demonstrate that the individual is

authorized to act on behalf of all of the proponents the company need only

provide letter from that lead individual indicating that the lead individual

is withdrawing the proposal on behalf of all of the proponents

Because there Is no relief granted by the staff in cases where no-action

request is withdrawn following the withdrawal of the related proposal we

recognize that the threshold for withdrawing no-action request need not

be overly burdensome Going forward we will process withdrawal request

if the company provides letter from the lead filer that includes

representation that the lead filer is authorized to withdraw the proposal on

behalf of each proponent identified in the companys no-action request-

Use of email to transmit our Rule 14a-8 no-action responses to

companies and proponents

To date the Division has transmitted copIes of our Rule 14a-8 no-action

responses including copies of the correspondence we have received in

connection with such requests by U.S mail to companies and proponents

We also post our response and the related correspondence to the

Commissions website shortly after issuance of our response

In order to accelerate delivery of staff responses to companies and

htrp//www.sec.gov/interps/lcgal/cfsbl 4f.htm 10/29/2012
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proponents and to reduce our copying and postage costs going forward

we intend to transmit our Rule 14a-8 no-action responses by email to

companies and proponents We therefore encourage both companies and

proponents to include email contact information in any correspondence to

each other and to us We will use U.S mail to transmit our no-action

response to any company or proponent for which we do not have email

contact information

Given the availability of our responses and the related correspondence on

the Commissions website and the requirement under Rule 14a-8 for

companies and proponents to copy each other on correspondence

submitted to the Commrssion we belfeve it is unnecessary to transmit

copies of the related correspondence along with our no-action response

Therefore we intend to transmit only our staff response and not the

correspondence we receive from the parties We will continue to post to the

Commissions website copies of this correspondence at the same time that

we post our staff no-action response

See Rule 14a-8b

For an explanation of the types of share ownership in the U.S see

Concept Release on U.S Proxy System Release No 34-62495 July 14

2010 FR 42982 Proxy Mechanics Concept Release at Section II.A

The term beneficial owner does not have uniform meaning under the

federal securities laws It has different meaning in this bulletin as

compared to beneficial owner and beneficial ownership in Sections 13

and 16 of the Exchange Act Our use of the term in this bulletin is not

intended to suggest that registered owners are not beneficial owners for

purposes of those Exchange Act provisions See Proposed Amendments to

Rule 14a-8 under the Securities Exchange Act of 1934 Relating to Proposals

by Security Holders Release No 34-12598 July 1976 FR 29982

at n.2 The term beneficial owner when used In the context of the proxy

rules and in light of the purposes of those rules may be interpreted to

have broader meaning than It would for certain other purpose under

the federal securities laws such as reporting pursuant to the Williams

Act.

If shareholder has flied Schedule 13D Schedule 13G Form Form

or Form reflecting ownership of the required amount of shares the

shareholder may instead prove ownership by submitting copy of such

filings and providing the additional information that is described in Rule

14a-8b2ii

DTC holds the deposited securities in fungible bulk meaning that there

are no specifically identifiable shares directly owned by the DTC

participants Rather each DTC participant holds pro rata interest or

position in the aggregate number of shares of particular issuer held at

DTC Correspondingly each customer of DTC participant such as an

Individual investor owns pro rata interest in the shares in which the DTC

participant has pro rata interest See Proxy Mechanics Concept Release

at Section 1I.B.2.a

See Exchange Act Rule l7Ad-8

http4f.htm 10/29/2012
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See Net Capital Rule Release No 34-31511 Nov 24 1992 FR

56973 Net Capital Rule Release at Section ILC

See KBR Inc Chevedden Clvii Action No H-11-0196 2011 U.S Dist

LEXIS 36431 2011 WL 1463611 S.D Tex Apr 2011 Apache Corp

Chevedden 696 Supp 2d 723 S.D Tex 2010 In both cases the court

concluded that securities intermediary was not record holder for

purposes of Rule 14a-8b because it did not appear on list of the

companys non-objecting beneficial owners or on any DTC securities

position listing nor was the intermediary DTC participant

Techne Corp Sept 20 1988

In addition If the shareholders broker is an introducing broker the

shareholders account statements should include the clearing brokers

identity and telephone number See Net Capital Rule Release at Section

ILC.iii The clearing broker will generally be DTC participant

-- For purposes of Rule 14a-8b the submission date of proposal will

generally precede the companys receipt date of the proposal absent the

use of electronic or other means of same-day delivery

.U This format is acceptable for purposes of Rule 14a-Sb but it not

mandatory or exclusive

As such it is not appropriate for company to send notice of defect for

multiple proposals under Rule 14a-8c upon receiving revised proposal

This position will apply to all proposals submitted after an initial proposal

but before the companys deadline for receiving proposals regardless of

whether they are explicitly labeled as revisions to an initial proposal

unless the shareholder affirmatively indicates an intent to submit second
additional proposal for inclusion in the companys proxy materials In that

case the company must send the shareholder notice of defect pursuant

to Rule 14a-8f1 if it intends to exclude either proposal from its proxy

materials in reliance on Rule 14a-8c In light of this guidance with

respect to proposals or revisions received before companys deadline for

submission we will no longer follow Layne Christensen Co Mar 21 2011
and other prior staff no-action letters in which we took the view that

proposal would violate the Rule 14a-8c one-proposal limitation if such

proposal is submitted to company after the company has either submitted

Rule 14a-8 no-action request to exclude an earlier proposal submitted by

the same proponent or notified the proponent that the earlier proposal was

excludable under the rule

See e.g Adoption of Amendments Relating to Proposals by Security

Holders Release No 34-12999 Nov 22 1976 FR 52994

Because the relevant date for proving ownership under Rule 14a-8b is

the date the proposal is submitted proponent who does not adequately

prove ownership in connection with proposal is not permitted to submit

another proposal for the same meeting on later date

Nothing in this staff position has any effect on the status of any

httpllwww.sec.gov/interps/legal/cfslbl 4f.htm 10/29/2012
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sharehaker proposal that Is not Withdrawn by the proponent or Its
authorized representative

http //www see gov/Interps//egaI/crIb14ffl
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3.5 Securities and Exchcnge Commission

Division of corporation Finance
Securities and Exchange Commission

Shareholder Proposals

Staff Legal Bulletin No 143 CF

Actlon Publication of CF Staff LegaL Bulletin

Date October 16 2012

Summary This staff legal bulletin provides information for companies and

shareholders regarding Rule 14a-8 under the Securities Exchange Act of

1934

Supplementary information The statements in this bulletin represent

the views of the Division of corporation Finance the D1vision This

bulletin is not rule regulation or statement of the Securities and

Exchange commission the Commlss1on Further the Commission has

neither approved nor disapproved its content

Contacts For further information please contact the DivisIons Officeof

Chief CounseL by calling 202 551-3500 or by submitting web-based

request form at https//tts.sec.gov/cgl-bin/corp_f in_Interpretive

The purpose of this bulletin

This bulletin is part of continuing effort by the Division to provide

guidance on important Issues arising under Exchange Act Rule 14a-8

Specifically thisbuiletin contains information regarding

the parties that can provide proof of ownership under Rule 14a-8b

2i for purposes of verifying whether beneficial owner Is eligible

to submit proposal under Rule 14a-8

the manner in which companies should notify proponents of failure

to provide proof of ownership for the one-year period required under

Rule 14a-8b.1 and

the use of website references In proposals and supporting statements

You caii find additional guidance regarding Rule 14a-8 In the following

bulletins that are available on the Commissions webstte SL.B No 14
No 14A SLB No 148 SLB No 14C SIB NcL 14D SIB No 14E and

No. 14F

Parties that can provide proof of ownership under Rule 14a-8b

http//wsec.gov/inteqs/legaYcfslbi4gJitni i0f290l2
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2i for purposes of verifying whether beneficial owner is

eligible to submit proposal under Rule 14a-8

SuffIciency of proof of ownership letters provided by
affiliates of DTC participants for purposes of Rule 14a-8b2

To be eligible to submit proposal under Rule 14a-S shareholder must

among other things provide documentation evidencing that the

shareholder has continuously held at least $2000 in market value or 1%
of the companys securities entitled to be voted on the proposal at the

shareholder meeting for at least one year as of the date the shareholder

submits the proposal If the shareholder is beneficial owner of the

securities which means that the securities are held in book-entry form

through securities intermediary Rule 14a-8b2i provides that this

documentation can be in the form of written statement from the record

holder of your securities usually broker or bank...

In SLB No 14F the Division described its view that only securities

intermediaries that are participants In the Depository Trust Company

DTC should be viewed as record holders of securities that are

deposited at DTC for purposes of Rule 14a-8b2i Therefore

beneficial owner must obtain proof of ownership letter from the DTC

participant through which its securities are held at DTC In order to satisfy

the proof of ownership requirements in Rule 14a-8

During the most recent proxy season some companies questioned the

sufficiency of proof of ownership letters from entities that were not

themselves DTC partclpants but were affiliates of DTC participants.1 By

virtue of the affiliate relationship we believe that securities intermediary

holding shares through Its affiliated DTC participant should be in position

to verify its customers ownership of securities Accordingly we are of the

view that for purposes of Rule 14a-8b2i proof of ownership letter

from an affiliate of DTC participant satisfies the requirement to provide

proof of ownership letter from DTC participant

Adequacy of proof of ownership letters from securities

intermediaries that are not brokers or banks

We understand that there are circumstances in which securities

intermediaries that are not brokers or banks maintain securities accounts in

the ordinary course of their business shareholder who holds securities

through securities intermediary that is not broker or bank can satisfy

Rule i4a-8s documentation requirement by submitting proof of

ownership letter from that securities intermediary.Z If the securities

intermediary is not DTC participant or an affiliate of DTC participant

then the shareholder will also need to obtain proof of ownership letter

from the DTC participant or an affiliate of DTC participant that can verify

the holdings of the securities intermediary

Manner in which companies should notify proponents of failure

to provide proof of ownership for the one-year period required

under Rule 14a-8b1

As discussed in Section of SLB No 14F common error in proof of
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ownership letters Is that they do not verify proponents beneficial

ownership for the entire one-year period preceding and including the date

the proposal was submitted as required by Rule 14a-8b1 In some

cases the letter speaks as of date before the date th proposal was

submitted thereby leaving gap between the date of verification and the

date the proposal was submitted In other cases the letter speaks as of

date after the date the proposal was submitted but covers period of only

one year thus failing to verify the proponents beneficial ownership over

the required full one-year period preceding the date of the proposals

submission

Under Rule 14a-8f if proponent fails to follow one of the eligibility or

procedural requirements of the rule company may exclude the proposal

only if it notifies the proponent of the defect and the proponent falls to

correct it In SLB No 14 and SLB No 14B we explained that companies

should provide adequate detail about what proponent must do to remedy
all eligibility or procedural defects

We are concerned that companies notices of defect are not adequately

describing the defects or explaining what proponent must do to remedy
defects in proof of ownership letters For example some companies notices

of defect make no mention of the gap in the period of ownership covered by

the proponents proof of ownership letter or other specific deficiencies that

the company has identified We do not believe that such notices of defect

serve the purpose of Rule 14a-8fl

Accordingly going forward we will not concur in the exclusion of proposai

under Rules 14a-8b and 14a-8f on the basis that proponents proof of

ownership does not cover the one-year period preceding and including the

date the proposal is submitted unless the company provides notice of

defect that identifies the specific date on which the proposal was submitted

and explains that the proponent must obtain new proof of ownership

letter verifying continuous ownership of the requisite amount of securities

for the one-year period preceding and including such date to cure the

defect We view the proposals date of submission as the date the proposal

is postmarked or transmitted electronically Identifying in the notice of

defect the specifIc date on which the proposal was submitted will help

proponent better understand how to remedy the defects described above

and will be particularly helpful in those instances in which it may be difficult

for proponent to determine the date of submission such as when the

proposal is not postmarked on the same day it is placed in the mail In

addition companies should include copies of the postmark or evidence of

electronic transmission with their no-action requests

Use of webslte addresses in proposals and supporting
statements

Recently number of proponents have included in their proposals or In

their supporting statements the addresses to websites that provide more

information about their proposals In some cases companies have sought

to exclude either the website address or the entire proposal due to the

reference to the website address

In SLB No 14 we explained that reference to website address in

proposal does not raise the concerns addressed by the 500-word limitation

http//www.sec.gov/interps/Iegal/cfslbl 4g.htm 10/29/2012



Shareholder Proposals Page of

in Rule 14a-8d We continue to be of this view and accordingly we will

continue to count website address as one word for purposes of Rule 14a-8

ci To the extent that the company seeks the exclusion of website

reference in proposal but not the proposal itself we will continue to

follow the guidance stated in SLB No 14 whIch provides that references to

website addresses in proposals or supporting statements could be subject

to exclusion under Rule 14a-8i3 if the Information contained on the

webslte is materially false or misieading irrelevant to the subject matter of

the proposal or otherwise in contravention of the proxy rules ircludinrj Rule

14a-9

In light of the growing interest in including references to website addresses

in proposals and supporting statements we are providing additional

guidance on the appropriate use of website addresses in proposals and

supporting statements.4

References to website addresses in proposal or

supporting statement and Rule 14a-8l3

References to websites In proposal or supporting statement may raise

concerns under Rule 14a-8i3 In SLB No 14B we sF.atecJ that the

exclusion of proposal under Rule 14a-8iX3 as vague and indefinite may
be appropnate if neither the shareholders voting on the proposal nor the

company in implementing the proposal if adopted would be able to

determine with any reasonable certainty exactly what actions or measures

the proposal requires In evaluating whether proposal may be excluded

on this basis we consider only the information contained in the proposal

and supporting statement and determine whether based on that

information shareholders and the company can determine what actions the

proposal seeks

If proposal or supporting statement refers to webslte that provides

information necessary for shareholders and the company to understand

with reasonable certainty exactly what actions or measures the proposal

requires and such information is not also contained in the proposal or in

the supporting statement then we believe the proposal would raise

concerns under Rule 14a-9 and would be subject to exclusion under Rule

i4a-8i3 as vague and indefinite By contrast if shareholders and the

company can understand with reasonable certainty exactly what actions or

measures the proposal requires without reviewing the information provided

on the website then we believe that the proposal would not be subject to

exclusion under Rule 14a-8i3 on the basis the reference to the

website address In this case the information on the webslte only

supplements the information contained in the proposal and in the

supporting statement

Providing the company with the materials that will be

published on the referenced website

We recognize that if proposal references website that is not operational

at the time the proposal is submitted it will be impossible for company or

the staff to evaluate whether the website reference may be excluded In

our view reference to non-operational website in proposal or

supporting statement could be excluded under Rule 14a-8i3 as

irrelevant to the subject matter of proposal We understand however
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that proponent may wish to include reference to website containing

information related to the proposal but wait to activate the website until it

becomes clear that the proposal will be included in the companys proxy

materials Therefore we will not concur that reference to website may
be excluded as Irrelevant under Rule 14a-8i3 on the basis that it is not

yet operational if the proponent at the time the proposal is submitted

provides the company with the materials that are intended for publication

on the website and representation that the website will become

operational at or prior to the time the company files its definitive proxy

materials

Potential issues that may arise if the content of

referenced website changes after the proposal is submitted

To the extent the information on website changes after submission of

proposal and the company believes the revised information renders the

website reference excludable under Rule 14a-8 company seeking our

concurrence that the website reference may be excluded must submit

letter presenting its reasons for doing so While Rule 14a-8j requires

company to submit its reasons for exclusion with the Commission no later

than 80 calendar days before it files its definitive proxy materials we may
concur that the changes to the referenced website constitute good cause
for the company to file its reasons for excluding the website reference after

the 80-day deadline and grant the companys request that the 80-day

requirement be waived

1An entity is an affilIate of DTC participant if such entity directly or

indirectly through one or more Intermediaries controls or is controlled by
or Is under common control with the DTC participant

Rule 14a-8b2i itself acknowledges that the record holder is usually
but not always broker or bank

Rule 14a-9 prohibits statements in proxy materials which at the time and

in the light of the circumstances under which they are made are false or

misleading with respect to any material fact or which omIt to state any
material fact necessary in order to make the statements not false or

misleading

webslte that provides more information about shareholder proposal

may constitute proxy solicitation under the proxy rules Accordingly we
remind shareholders who elect to include website addresses in their

proposals to comply with all applicable rules regarding proxy solicitations

httpI/www.secgov/interps/Iegal/cfslbl4g.htm
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ENWL Rule 14a-8 Proposal November 13 2013 revised November 202013
Confidential Voting

Shareholders request our Board of Directors to take the steps necessary to adopt bylaw that

prior to the Annual Meeting the outcome of votes cast by proxy on uncontested matters

including running tally
of votes for arid against shall not be available to management or the

Board and shall not be used to solicit votes This enhanced confidential voting requirement

should apply to management-sponsored or Board-sponsored resolutions seeking approval of

executive pay or for other purposes including votes mandated under NYSE rules ii proposals

required by law or the Companys Bylaws to be put before shareholders for vote e.g say-on-

pay votes and iii shareholder resolutions submitted for inclusion in the proxy pursuant to SEC

Rule 14a-8

This enhanced confidential voting requirement shall not apply to elections of directors or to

contested proxy solicitations except at the Boards discrction Nor shall this proposal impede the

Companys ability to monitor the number of votes cast for the purpose of achieving quorum or

to conduct solicitations for other proper purposes

Although confidential voting rules guarantee secret ballot management is able to monitor

voting results and take active steps to influence the outcome even on matters such as ratification

of stock options or other executive pay plans where they have direct personal stake in the

outcome

As result Yale Law School study concluded Management-sponsored proposals the vast

majority of which concern the approval of stock options or other bonus plans are

overwhelmingly more likely to win corporate vote by very small amount than lose by very

small amount to degree that cannot occur by chance

ihe results on close proxy votes indicate that at some point in the voting process management

obtains highly accurate information about the likeLy voting outcome and based on that

information acts to influence the vote concluded Yale Professor Yair Listokins study

Management Always Wins the Close Ones

This proposal should also be more favorably evaluated due to our Companys clearly improvable

environmental social and corporate governance performance as reported in 2013

GMI Ratings an independent investment research firm cited issues with our executive pay

Newell Rubbermaid can give long-term incentive pay to our CEO for below-median

performance Unvested equity pay would not lapse upon CEO termination plus there is the

potential for excessive golden parachutes

In regard to our board of directors these directors received significant negative votes Thomas

Clarke 18%Elizabeth Cuthbert-Millett 9% and Rnymond Viault 8% Nomination

committee members Cynthia Montgomery and Elizabeth Cuthbert-Millett each had IS-ycars

long-tenure which detracts from director independence One director failed in minimum

attendance iMI said NWL was rated as having Very Aggressive Accounting Governance

Risk indicating higher accounting and governance risk than 96% of companies

Returning to the core topic of this proposal from the context of our clearly improvable corporate

performance please vote to protect shareholder value

Confidential Votisig Proposal



Notes

John Cheveddcn FISMA 0MB Memorandum M-07-16 sponsored this

proposal

Please note that the title of the proposal is part of the proposal
If the company thinks that any part of the above proposal other than the first line in brackets can
be omitted front proxy publication based on its own discretion please obtain written agreement
from the

proponent

Number to be assigned by the company
Asterisk to be removed for publication

This proposal is believed to conform with Staff Legal I3ulletin No 1413 CF September 15 2004

including emphasis added

Accordingly gofrug forward we believe that it would not be appropriate for

companies to exclude supporting statement language and/or an entire proposal in

reliance on rule 14a-8l3 in the following circumstances

the company objects to factual assertions because they are not supported
the company objects to factual assertions that while not materially false or

misleading may be disputed or countered

the company objects to factual assertions because those assertions may be

interpreted by shareholders in manner that is unfavorable to the company its

directors or its officers and/or

the company objects to statements because they represent the opinion of the
shareholder proponent or referenced source but the statements are not

identified specifically as such
We believe that it is appropriate under nile 14a-8 for companies to ad4ress
these objections in their statements of opposition

Sec also Sun Microsystems Inc July 212005
Stock will be held until after the annual meeting and the proposal will be presented mt the annual

meeting Please acknowledge this proposal promptly by email FISMA 0MB Memorandum M-07-1


